Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


EH 


r    -— 


y. 


;  I 


-TREATISE 

\ 

OF  THE 

PLEAS  OF  THE  CROWN;  '')'" 

'A 

OR, 

A  SYSTEM  OF  THE  PRINCIPAL  MATTERS  REX^ATING  TO  THAT 
SUBJECTi  DIGESTED  UND^R  PROPER  HEADS. 


BY 

WILLIAM  ^AWKINS, 

SERJEANfSrr'  LAW. 


ii 

VOL.  II. 

OF   COURTS  OF  CRIMINAL  JURISDICTION   AND  THE 
MODES  OF  PROCEEDING  THEREIN, 


BY  JOHN  CURWOOD,   ESQ. 

BARRISTER  AT  LAW. 


•  •  •  •  « 


LONDON : 

pbutftisd  for  s.  sweet,  3,  chancbby  lane)  r.  pheney,  inner  tehple-ianb ; 

a.  maxwell,  21,  and  b.  stevens  and  sons,  39,  bell  yard, 

Lincoln's  inn  5  law  booksellebs  and  publishbbs; 

AND  J.  gumming,  DUBLIN^ 

1824. 


i 


186340 


•  • 


•    •  I 


•  a 
•  •  • 


• 


LOKDON : 

VRttfTED  BY  C.  ftOWORTH,  VEtL  TjIRDy 
TEHPLB   BAR. 


80  53  7  r-o'->o 

63ST         OOU        S  22b9 


«iMLrrr  oontmoc  majk 


TO 

THE  HIGHT  HONOURABLE 


Sir  CHARLES  ABBOTT,  Knt. 

LORD  CHIEF  JUSTICE 

OF 

ENGLAND. 


MY  LORD, 

1  FEEL  much  gratified  in  dedicating  this  new 
Edition  of  Hawkins's  Pleas  of  the  Crown  to 
your  Lordship,  inasmuch  as  it  affords  me  the 
public  opportunity  of  expressing  my  feelings  of 
deep  respect,  (in  common,  I  believe,  with  the 
Profession  at  large,)  for  that  profound  legal 
eruditiop  which  justly  called  your  Lordship  to 
the  eminent  station  which  you  now  fill.  And 
having  long  practised  in  your  Lordship's  Court, 
it  is  with  equal  gratitude  I  acknowledge  the 
kindness  and  urbanity  I  have  ever  received  at 
your  hands  in  the  performance  of  my  professional 
duties. 

That  your  Lordship  may  long  enjoy  the  vigour 
of  Health  adequate  to  the  discharge  of  your 
arduous  duties,  is  my  sincere  wish ;  nor  will  the 
completion  of  that  wish  be  solely  to  your  Lord- 
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ship's  advantage ;  for  that  the  administration  of 
the  Criminal  Justice  of  the  Kingdom  should  long 
remain  under  the  vigilant  inspection  of  an  able 
and  impartial  Supreme  Criminal  Judge,  is  but 
the  wish  of  a  good  Citizen  for  the  security  of  the 
lives  and  liberties  of  his  fellow  subjects. 

1  have  the  honour  to  be 

Your  Lordship's 
Most  obedient  humble  Servant, 


J.  CURWOOD. 


AN 

ANALYSIS 


OP 


THE  SECOND  VOLUME 


OF  THE 


H^Usa  of  tl^e  Ctoton. 


All  courts  of  criminal  jurisdiction  are  courts  of  record,  ch.  1.  sect.  14. 
And  derive  their  authority  from  the  crown,  ch.  1.  sect.  1 .  &c. 

The  PsiNCiPAL  CouBTS  of  this  kind  are, 

s 

1.  The  court  of  the  lord  high  steward,  ch.  2. 

2.  The  court  of  king's  bench,  ch.  3. 

3.  The  court  of  the  constable,  and  marshal,  ch.  4. 

4.  The  court  of  the  justices  of  oyer  and  terminer ,  ch.  5. 

5.  The  court  of  justices  oi  gaol-deUioery,  ch.  6.  ' 

6.  The  court  of  the  justices  of  assize  and  nisiprius,  ch.  7. 

7.  The  court  of  conservators  of  the  peace,  ch.  8. 

8.  The  court  of  justices  of  the  peace,  ch.  8. 

9.  The  court  of  sessions,  ch^  8. 

10.  The  court  (^  the  coroner,  ch.  9. 

11.  The  sheriff's  toum,  ch.  10. 

12.  The  court-leet,  ch.  11. 

The  first  thing  to  be  done  in  order  to  the  bringing  of  a  criminal  to 
justice  is  to  arrest  him. 

Abbbsts  are  either  without  process  from  a  court  of  record,  or  by 
virtue  of  such  process. 

And  FiBST,  arrests  without  such  process^  are  either,  . 

1.  By  private  persons,  or, 

2.  By  public  officers. 

Arrests  of  this  kind  by. private  persons'^are  either, 

1 .  Such  as  are  commanded  and  enjoined  by  law,  ch.  1 2.  sect.  1 

to  8. 

2.  Such  as  are  permitted  by  law,  ch.  12.  s.  8  to  18. 

3.  Such  as  are  awarded  by  law,  ch.  12.  sect.  22.  &c. 

Arrests  of  this  kind  by  public  ofliceis,  ive  either, 

1.  By  watchmen,  ch.  13.  sect.  I  to  7. 

2.  By  constables,  ch.  13.  s.  7  to  12. 

3.  By  bailiffs  of  towns,  ch.  13.  s.  12. 

4.  By  justices  of  peace,  which  are  either, 

1.  By  parol,  ch.  13.  s.  14. 

2.  By  warrant,  ch.  13.  s.  \b.to  the  end  of  the  chapter. 

Persons 
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Persons  arrested  are  either  to  he, 

1.  Bailed^  ch.  15. 

2.  Committed^  ch.  16. 

Persons  may  be  criminal,  in  pre? eatii^  the  bringing  of  offenders  to 
public  justice,  severa]  wap. 

1.  Before  any  arrest  made. 

2.  After  an  arrest. 

Persons  isay  be  so  guilty  before  any  arrest  mad^. 

1.  By  opposing  an<arrest,  ch.  17.  sect.  1. 

2.  By  suffering  a  criminal  to  escape,  ch.  1 7.  sect.  2.  4. 

3.  By  Bying  from  an  arrest,  ch.  17.  sect.  3.  ch.  49.  s.  14, 15, 16. 

Persons  may  be  so  guilty  after  an  airest,  eitiier  in  respect  of  an  arrest 
of  themselves  or  of  others. 

Their  offence  in  respect  of  an  arrest  of  themselves,  if  without  force, 
is  called  an  escape,  ch.  17.  sect.  5. 

If  with  force,  it  is  called  a  breach  of  pmott^' ch,  18. 

Their  offnice  in  respect  of  the  arrest  of  others,  is  either, 

1.  Without  foroe,  or, 

2.  With  force. 

Such  offisnces  without  force  come  under  the  notion  of  escape^  and  are 
either. 

1.  ByofficeiB  (du  19}  or» 

2.  By.private  persons,  ch.  20. 

Sqch  offences  with  force  come  under  the  notion  of  rescous,  eh.  21. 

Secondly,  Arrests  by  process  from  a  court  of  raoord  may  be  made 
by  virtue  of  two  kinds  of  pvooess. 

1 .  Upon  such  as  is  awarded  by  the  discretion  of  the  court  upon  a 

bare  suggestion,  or  the  knowledge  of  the  justices. 

2.  Upon  such  as  is  awarded  on  an  appeal,  indictment,  or  informa-- 

tion. 

Process  of  the  first  kind  is  generally  called  an  attachment,  ch.  22. 

An  Attacbbcent  lies  either  against, 

« 

1 .  The  officers  of  the  court,  as, 

1 .  Sheriffs  and  bailiffs,  ch.  22.  sect.  2  to  6. 

2.  Attomies,  ch.  22.  sect.  6  to  12. 

3.  Other  officers  of  the  court,  ch.  22.  sect.  12. 

4.  Jurors,  ch.  22.  sect.  14  to  25.  or, 

2.  Against  others,  as, 

1.  Inferior  judges,  ch.  j22.  sect.  25  to  30. 

2.  Counsellors,  ch.  22.  sect.  30. 

3.  Gaolers,  ch,  22.  sect.  31. 

4.  Any  other  persons  whatsoever,  ch.  22.  sect.  33. 

Process  on  an  appeal,  indictment^  or  information^  supposes  such  ap- 
peal, indictment,  or  information,  to  be  first  exhibited. 

An  Appeal  is  either, 

1 .  By  an  innocent  person,  which  may  either  be  writ  or  by  bill, 

ch.  23. 

2.  By  an  offender  confessing  himself  guiky,  who  is  commonly 

called  an  Approver,  ch.  23. 

Process 
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Plrooeas  on  an  iodictnieiit  or  infontoatton  supposes  such  ladictiiieBt  or 
infomiation  to  be  first  exhibited. 

Indictmbnts  (cb.  25.)  are  of  two  kinds  : 

1.  Sacb  as  are  grounded  on  the  common  )aw^  ch.  25*  s.  55.  to  99. 

2.  Such  as  are  grounded  on  statute^  ch.  25.  sect.  99  to  118. 

Informations  are  of  two  kinds  : 

1 .  Such  as  are  merely  the  suit  of  the  king,  ch.  26. 

2.  Such  as  are  partly  the  suit  of  the  king,  and  partly  the  suit  of 

party,  ch.  26.  sect.  17. 

Process  on  an  indictment  or  information  may  be  either  considered, 

1 .  In  general,  without  any  particular  regard  to  process  of  out- 

lawry, ch.  27.  sect.  1  to  113. 

2.  In  particular,  with  regard  to  such  process  only,  ch.  '27.  s.  1 13. 

A  criminal  being  brought  into  court  is  to  be  arraigned,  or  put  upoft 
his  trials  the  manner  whereof  may  be  considered, 

1.  As  it  relates  to  all  criioinals  in  general,  eh.  28. 

2.  As  it  relates  to  principab  and  accessaries  in  particular,  c.  29. 

The  party  being  arraigned,  either, 

1.  Stands  mute  (ch.30.)  or, 

2.  Confesses,  (ch.  31 .)  or, 

3.  Pleads. 

Pleas  are  either, 

J .  Dilatory,  or, 
2.  In  chief. 

The  dilatory  are  either, 

1.  Declinatory^  or 

2.  In  abatement,  ch.  34. 

The  declinatory  are  either, 

1 .  Of  the  privilege  of  sanctuary,  (cb.  32.)  or, 

2.  Of  the  Denefit  of  clergy,  ch.  33. 

3.  Of  transportation. 

Pleas  in  chief  are  either, 

1 .  In  bar,  or, 

2.  The  general  issue>  ch.  38. 

The  principal  pleas  in  bar  are, 

1.  That  of  autrefoits  acquit,  ch.  35. 

2.  That  of  auirrfoits  attaint,  or, 

3.  That  of  autrefoits  convict,  ch.  36. 

4.  That  of  pardon,  ch.  37.- 

The  plea  of  "  not  guilty"  is  triable  either, 

1 .  By  the  country,  or, 

2.  By  the  peers,  (ch.  44.)  or^ 

3.  By  battle,  ch.  45. 

In  order  for  a  trial  by  the  country  a  jury  must  be  returned, 

1 .  From  the  proper  oonnty,  ch.  40. 

2.  By  proper  process,  ch.  41. 

3.  Before  a  proper  courts  ch.  42. 

The 
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The  JuBOBB  being  relimied  into,  court  may  in  many  cases  be  chal- 
lenged. 
Such  Cbaluenges  may  be  considered  either, 

1 .  Without  any  particular  regard  to  aliens,  or, 

2.  As  they  particulariy  relate  to  aliens,  ch.  43.  sect.  34.  to  the 

end  tfthe  chapter. 

Those  of  the  first  kind  are  either, 

1.  Such  as  may  be  taken  on  the  part  of  the  king  (ch.  43.  sect.  2, 

3.)  or, 

2,  Such  as  may  be  taken  on  the  part  of  the  prisoner. 

A  challenge  may  be  taken  on  the  part  of  the  prisoner,  either, 

1.  Peremptory,  (c.  43.  sect.  5  to  10.)  or, 

2.  For  cause,  c.  43.  sect.  10  to  34. 

The  jury  being  sworn,  are  to  be  guided  by  their  evidence,  ch.  46. 
Whereupon  they  must  give  some  Vebdict  either  general  or  special, 
di.47. 

JuDOMBNTB  In  criminal  cases  are  of  two  kinds, 

1.  Such  as  expressly  sentence  the  party  to  the  punishment  pro- 

per for  his  crime. 

2.  Such  as  give  no  such  express  sentence. 

Of  judgments  by  such  expn!Ss  sentence  there  are  two  kinds : 

1.  Such  as  are  fixed  and  stated,  and  always  the  same  for  the 

same  species  of  crimes,  ch.  48.  sect.  2  to  14. 

2.  Such  as  are  discretionary  and 'variable  according  to  the  diffe- 

rent circumstances  of  each  case,  ch.  48.  sect.  14  to  21. 

Of  judgments  which  give  no  such  express  sentence,  there  are  abo  two 
kinds: 

1.  Outlawry,  ch.  48.  sect.  21,  22,  23. 

2.  Abjuration,  ch.  48.  sect.  24. 

The  most  considerable  coiisequences  of  an  Attaindbb,  &c.  are, 

1.  The  forfeiture  of  lands  and  goods,  ch.  49.  sect.  1.  to  42. 

2.  The  loss  of  the  wife's  dower,  ch.  49.  s.  42  to  47. 

3.  The  corruption  of  blood,  ch.  49.  sect.  47.  to  the  end  of  the 
chapter, 

Forfdtures  of  lands  and  goods  are  either, 

1.  By  the  common  law  (ch.  49.  sect.  1  to  18.)  or, 

2.  By  statute,  ch.  49.  sect.  18  to  30. 

Judgments  may  be  avoided,  either, 

1.  Without  writ  of  error,  (ch.  50.  sect.  10  to  17.)  or, 

2.  By  writ  of  error. 

They  may  be  avoided  by  writ  of  error,  either, 

1 .  For  faults  apparent  in  the  record,  (ch.  50.  sect.  1 .)  or, 

2.  For  matters  aehors  the  record,  (ch.  50.  sect.  2  to  10.) 

The  party  condemned  is  either  to  be, 

1.  Reprieved,  (ch.  51.  sect.  8,  9.)  or, 

2.  Executed,  ch.  5 1 .  sect.  1  to  8. 


ERRATA. 

Page  2i»  line  SI,  for  "  preseDt,"  read  **  preter." 

Page  1S6,  line  6  from  the  bottom,  after  the  word  "  coQspiratorSy**  insert  *'  ihnf 

fMTt  tefan  ai0Ojf ." 
Pago  td5.  ch.  5.  for  <'  ittificient,"  read  **  iniuffident." 
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ADDENDA  et  CORRIGENDA 


SINCE  the  greater  part  of  this  work  has  been  in  the  press> 
several  alterations  have,  been  made  in  the  criminal  law  by  the  acts 
passed  in  the  last  session  of  parliament.  It  has  become  therefore^ 
necessary  to  notice  them^  and  they  ar^  added  by  way  of  Addenda 
to  the  work.  These  alterations  have  more  particularly  applied 
to  matters  connected  with  the  trade  of  the  kingdom. 


ft 


Bankrupts.  * 

(Public  Trade,  c.  «9.) 

By  the  5  Geo.  4.  c.  98.  the  several  statutes  relatmg  to  bank- 
ruptcy have  been  repealed,  and  the  whole  consolidated  into  one 
net.    The  clauses  therefore  set  out  from  the  stat.  5  Geo.  2.  c.  30. 
(vol.  l,  p.  586.)  are  repealed^  a^d  in  lieu  thereof,  it  is  enacted  by 
sect.  108.  of  the  above  act  of  Geo.  4.  *'  That  if  any  bankrupt 
*'  shall  not,  before  three  o'clock  in  the  afternoon  of  the  forty- 
second  day  after  he  shall  have  been  declared  bankrupt,  notice 
thereof  in  writing  having  been  first  left  at  his  usual  place  of 
*'  abode,  or  served  upon  him  in  case  he  was  in  prison,  and  no-  Bankrupt  not 
"  (ice  given  in  the  London  Gazette,  of  the  issuing  of  the  commis-  sumnderiug 
*'  sion,  and  of  the  meetings  of  the  commissioners,  surrender  himself  "*<*  submitting 
to  tfyein,  and  sign  or  subscribe  such  surrender,  and  submit  to  ^°     examine  , 
be  examined  before  them  from  time  to  time  upon  otatb,  or  being 
*^  a  Quaker  upon  solemn  affirmation ;  or  if  any  such  bankrupt 
**  npOA  such  examination  shall  not  discover  all  his  real  or  per-  ^^  ^^^  making  a 
''  sonal  estate,  and  how^  add  to  whom^  upon  what  consideration,  discovery  of  his 
*'  and  when  he  disposed  of,  assigned  or  transferred  any  of  such  «*■*«  •»<*  ef- 
**  estate,  and  all  books,  papers,  and  writings  relating  thereto^  ex-    ^^* 
cept  such  part  as  shall  have  been  really  and  bona  fide  before 
sold  or  disposed  of  in  the  way  of  his  trade^  or  laid  out  in  the 
ordinary  expetfse  of  his  family;  or  if  any  such  bankrupt  shall  or  not  delivering  ' 
not  upon  such  examination  deliver  up  to  the  commissiotiers*  all  up  bis  goods, 
"  such  part  of  such'  estate^  and  all  books^  papers,  and  writings  re-  ^^^^>  ^' 
*'  fating  thereunto,  as  be  in  his  possession,  custody,  or  power,  ..     ^ 

'^  (except  the  necessary  wearing  apparel  of  himself,  his  wife,  and  the^vSuc  of*^ 
**  children,)  or  if  any  sudi  bankrupt  shall  remove,  conceal,  or  £io. 
**  embezzle  any  part  of  such  estate,  to  the  value  often  pounds,  or 
^  any  books  of  account,  papers  or  writings  relating  thereto,  with 
"  intent  to  defraud  his  creditors'>  every  such  bankrupt  shall  be 
•"  deemed  guilty  of  felony,  and  be  liable  to  be  transported  for  ^ansported  for 
^'  life,  or  for  such  term,  not  less  than  seven  years,  as  the  court  *^'  ^^' 
VOL.  I.  c  '*  before 
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'^  before  which  he  shall  be  convicted  shall  adjudge ;  or  shuli  be 
"  liable  to  be  imprisoned  only,  or  imprisoned  and  kept  to  hard 
**  labour  in  any  common  gaol,  penitentiary  house,  or  house  of  cor- 
^  rection,  for  any  term  not  exceeding  seven  years/' 


Art^icers  going  abroad  and  Exporting  Tooh  and  Machinery,  S^c. 

(Public  Trade,  c.  29.) 

,  By  Stat.  5  Geo.  4.  c.  97.  v^rhich  recites  that,  "  Whereas  it  is 
expedient  that  the'  several  laws  relative  to  artificers  going  into  fo- 
reign parts  should  be  repealed  ;"  it  is  therefore  thereby  enacted, 
**  That  from  and  after  the  passing  of  this  act,  a  certain  act  passed 
5  Geo.  1.  c  87.  "  in  the  fifth  year  of  King  George  the  First,  intituled  An  act  to 
'*  prevent  the  inconveniences  arising  from  seducing  artificers  in 
*'  the  manufactures  of  Great  Britain  into  foreign  parts ;  also  so 
"  much  of  a  certain  other  act  passed  in  the  twenty-third  year  of 
23Geo.8.c.i3.  *'  King  George  the  Second,  intituled,  an  Act  for  the  effectual 
"  punishing  of  persons  convicted  of  seducing  artificers  in  the 
.  '*  manufactures  of  Great  Britain  or  Ireland  out  of  the  dominions 
'*  of  the  crown  of  Great  Britain;  and  to  prevent  the  exportation  of 
'<  utensils  made  use  of  in  the  woollen  and  silk  manufactures  from 
''  Great  Britain  or  Ireland  into  foreign  parts ;  and  for  the  more 
easy  and  speedy  determination  of  appeals  allowed  in  certain 
cases,  by  an  act  made  in  the  last  session  of  parliament,  relating 
to  persons  employed  in  the  several  manufactures  therein  men- 
tioned ;  as  relates  to  contracting  with,  enticing,  persuading,  or 
endeavouring  to  persuade,  solicit  or  seduce  manufacturers^ 
workmen,  and  artificers,  as  therein  mentioned ;  also  so  much  of 
a  certain  other  act  passed  in  the  twenty-second  year  of  King 
8SGeo.3.c.60.  "  George  the  Third,  mtituled.  An  Act  to  prevent  the  seducing  of 
**  artificers  or  workmen  employed  in  printing  calicoes,  cottpps^ 
muslins,  and  linens,  or  in  making  or  preparing  blocks,  plates, 
or  other  implements  used  in  that  manufactory,  to  go  to  ports 
beyond  the  seas ;  and  to  prohibit  the  exportation  to  foragQ 
*  Sic  '^  parts,*  any  such  blocks,  plates,  or  other  implements,  as  relates 

*'  to  contracting  with,  enticing,  persuading,  or  endeavouring  to 
**  seduce  or  encourage  artificers  and  workmen  as  therein  men- 
*'  tioned ;  also  so  much  of  a  certain  other  act  passed  in  the  par- 
''  liament  of  Ireland  in  the  twenty-fifth  year  of  King  George  the 
fts  Geo.  5.  "  Third  intituled.  An  Act  to  prevent  the  practice  of  seducing 
"  artificers  and  manufacturers  of  this  kingdom,  and  of  exporting 
"  the  several  tools  and  utensils  made  use  of  in  preparing  and 
working  up  the  manufactures  thereof,  into  parts  beyond  the 
seas,  as  relates  to  contracting  with,  enticing,  persuading,  or  en- 
deavouring to  persuade,  soliciting  or  seducing  manufacturers, 
workmen,  or  artificers,  as  therein  mentioned;  and  also  so  much 
''  of  a  certain  other  act  passed  in  the  twenty-fifth  year  of  King 
85  Geo. 3.  c.  67.  ''  George  the  Third,  intituled,  an  Act  to  prohibit  the  exportation 
"  to  foreign  parts  of  tools  and  utensils  made  use  of  in  the  iron 
*'  and  steel  manufactures  of  this  kingdom ;  and  to  prevent  the  se- 
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^  ducing  of  artificers  or  workmen  employed  in  those  manufac- 
^  tures  to  go  into  parts  beyond  the  seas,  as  relates  to  contracting 
'^  withy  enticing,  persuading,  or  endeavouring  to  seduce  or  en- 
**  courage  artincers  or  workmen  as  therein  mentioned ;  also  so 
**  much  of  a  certain  other  act  passed  in  the  thirty-ninth  year  of 
**  King  George  the  Third,  intituled.  An  Act  to  explain  and  amend  aud  all  laws  re- 
"  the  laws  relative  to  colliers  in  that  part  of  Great  Britain  called  l***^® '^'^  'V^ 
"  Scotland ;  as  punishes  the  seducing  or  attempting  to  seduce  col-  irtificers,  &c!°*^ 
**  liers  or  others,  as  therein  mentioned;  together  with  every  other  repealed! 
law,  statute,  or  enactment,  relative  to  the  same  subjects,  or  any 
of  them,  and  whether  in  force  throughout  or  in  any  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  shall  be,  and 
the  same  are  hereby  repealed,  save  and  except  in  as  far  as  the 
same  may  have  repealed  any  prior  act  or  enactment/' 
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Combinatian  of  Workmen. 

(Pablic  Trade,  c.  «9.) 

The  Stat.  5  Geo.  4.  c.  9^.  reciting  a  variety  of  statutes  from  the 
90  Ed.  l.to57  Geo*  £.  regulating  different  trades,  repeals  the 
same  so  far  as  relates  to  the  combination  of  workmen,  and  *^  all 
**  other  laws,  statutes,  and  enactments,  now  in  force  throughout 
'<  or  in  any  part  of  the  United  Kingdom  of  Great  Britain  and 
''  Ireland,  relative  to  combinations  to  obtain  an  advance  of  wages, 
**  or  to  lessen  or  alter  the  hours  or  duration  of  the  time  of  work- 
"  ing,  or  to  decrease  the  quantity  of  work,  or  to  regulate  or  con- 
"  troul  the  mode  of  carrying  on  any  manufacture,  trade,  or  busi- 
ness, or  the  management  thereof;  relative  also  to  coipbinations 
to  lower  the  rate  of  wages,  or  to  increase  or  alter  the  hours  or 
*'  duration  of  the  time  of  working,  or  to  increase  the  (juantity  of  ^^"^  ^^^  **" 
**  work,  or  to  regulate  or  controul  the  mode  of  carrying  oq  any  ^^^^ 
**  manufacture,  trade,  or  business,  or  the  management  thereof ; 
relative  also  to  fixing  the  amount  of  the  wages  of  labour ;  rela- 
tive also  to  obliging  workmen  not  hired  to  enter  into  work ; 
together  with  every  other  act  and  enactment  enforcing  or  ex- 
tending the  application  of  any  of  the  acts  or  enactments  re- 
''  pealed  by  thb  act,  shall  be  and  the  same  are  hereby  repealed, 
"  save  and  except  in  as  far  as  the  same  may  have  repealed  any 
**  prior  act  or  enactment." 

Sect. 2.  And  be  itfurther  enacted,  ''That journeymen, workmen, 
or  other  persons,  who  shall  enter  into  any  combination  to  obtain 
an  advance,  or  to  fix  the  rate  of  wages,  or  to  lessen  or  alter  the 
''  hours  of  duration  of  the  time  of  working,  or  to  decrease  the 
*'  quantity  of  work,  or  to  induce  another  to  depart  from  his  service  f°?™*J^^"^' 
''  before  Uie  end  of  the  time  or  term  for  which  he  is  hired,  or  to  quit  i^[^|ons  shall 
"  or  return  his  work  before  the  same  shall  be  finished,  or  not  bemg  not  be  liable  to 
*'  hired,  to  refuse  to  enter  into  work  or  employment,  or  to  regu-  >n<i>ctmeDt  for 
late  the  mode  of  carrying  on  any  manufacture,  trade,  or  business,  *^°'"P' 
or  the  management  thereof,  shall  not  therefore  be  subject  or 
liable  to  any  indictment  or  prosecution  for  conspiracy,  or  to 
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any  otif er  criminal  iIlforma^o^  or  punieibmeot  whatever,  lender 
the  con^mon  or  statute  law." 

Sect.S.  And  be  it  further  enacted,  **That  masters,  employers,  or 
other  persons, who  shall  enter  into  any  combination  to  lower  or 
to  fix  the  rate  of  wages,  or  to  increase  or  alter  the  hours  or  dura- 
tion of  the  time  of  working,  or  to  increase  the  quantity  of  work. 
Employers  com-  "  or  to  regulate  the  mode  of  carrying  on  any  manulEacture,  trade^ 
toTn^^wiu^^  "  ^^  business,  or  the  management  thereof,  shall  not  therefore  be 
•Sic.  "  subject  or  liable  to  any  indictment  or  prosecution,*  6r  for  con- 

**  spiracy,  or  to  any  other  criminal  information  or  punishment  Vfhnt- 
"  ever,  under  the  common  or  the  statute  law,"  and  then  by  sect. 
^f  6,  ?•  punishes  by  summary  conviction  before  two  magistrates^ 
the  forcing  by  violence  any  workman  to'  leave  his  employ,  or 
preventing  any  one  not  hired  from  accepting  work  or  employment, 
or  damnifying  his*  tools,  machinery,  or  work,  or  employing  vio- 
lence towards  another  for  not  complying  with  resolutions,  &c. 
to  alter  the  hours  of  working,  or  to  obtain  advance  of  wages, 
&c.  with  imprisonment  with  or  without  hard  labour,  for  two 
months." 


Slave  Trade. 

(Vide  p.  548.) 

By  the  5  Geo.  4.  c.  1 13.  All  the  acts  relative  to  the  slave  trade 
are  repealed.  The  act  then  declares  that  it  shall  not  be  lawful, 
(except  in  certain  excepted  cases  enumerated  in  the  act,  '^  To 
deal  or  trade  in,  purchase,  sell,  barter,  contract  for,  or  deal  in 
slaves,  or  to  import  into  any  place  persons  to  be  dealt  with  as 
slaves,  or  to  ship  or  tranship  slaves  for  the  purpose  of  exportation, 
or  importation,  or  to  fit  out  or  man  any  vessel  for  that  purpose, 
or  to  contract  for  the  freighting  or  fitting  out  of  any  vessel  for 
that  purpose,  or  to  make  loans  or  guarantees  for  that  purpose, 
or  to  ship  goods  for  that  purpose,  or  to  serve  on  board  any  ship 
employed  for  that  purpose,  or  to  insure  the  slave  adventurers,*' 
ai|d  by  sect.  9*  enacts,  ^'  That  if  any  subject  or  subjtM^ts  of  his 
"  majesty,  or  any  person  or  persons  residing  or  being  ^ithin  any 
Deaiinginslaves  "  of  the  dominions,  forts,  settlements,  factories,  or  territories,  now . 
on  the  high  seas  *^  or  hereafter  belonging  to  His  Majesty,  or  being  in  His  M9- 
JH^^®*"**^  "  jesty's  occupation  or  possession,  or  under  the  government  of 
"  the  United  Company  of  Merchants  of  England  trading  to  the 
*'  Erast  Indies,  shall,  except  in  such  cases  as  are  in  and  by  this 
aqt  permitted,  after  the  first  day  of  January,  one  thousand  eight 
hundred  and  twenty-five,  upon  the  high-seas,  or  in  any  haven, 
river,  creek,  or  place,  where  th^  admiral  has  jurisdiction*  know- 
ingly and  wilfully  carry  away,  convey,  or  remove>  or  aid  or  as- 
sist in  carrying  away,  conveying  or  removing  any  person  or  per^ 
sons  as  a  slave  or  slaves,  or  for  the  purpose  of  bis,  her»  or,  their 
being  imported  or  brought  as  a  slave  or  slaves  into  any  island, 
^'.colony,  country,  territory,  or  place  whatsoever,  or  for  the  pur- 
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pose  of  hik,  her,  or  their  being  add,  transferred,  used  6r  dealt  with 
a^  a  slave  or  silaves  ;  or  shall,  after  the  said  first  day  of  January, 
one  thousand  eight  hundred  and  twenty-five,  except  in  such 
cases  as  are  in  and  by  this  act  permitted,  upon  the  high-seas, 
or  within  the  jurisdiction  aforesaid,  knowingly  and  wilfully  ship, 
embark,  receive,  detain,  or  confine,  or  assist  in  shipping,  em- 

"  barking,  receiving,  detainiogi  or  confining,  on  board  any  ship, 

''  vessel,  ef  boat,  any  person  or  persons,  for  the  purpose  of  his, 
her,  or  their  being  carried  away,  conveyed,  or  removed  as  a  slave 
or  slaves,  or  for  the  purpose  of  his,^  her,  or.  their  being  im- 
ported or  brought  as  a  slave  or  slaves  into  any  island^  colony, 
country,  territory,  or  place  whatsoever,  or  for  the  purpose  of 

'*  his,  her,  or  their  being  sold,  transferred,  used  or  dealt  with  as  a 
slave  or  slaves,  then  and  in  every  such  case  the  person  or  per- 
sons so  offending  shall  be  deemed  and  adjudged  guilty  of  piracy", 
feloiiy,  and  robbery,  and  being  convicted  thereof  shall  suffer 
death  without  benefit  of  clergy,  and  loss  of  lands,  goods,  and 

^*  chattelsi  as  pirates^  feIons>  and  robbers  upon  the  seas  ought  t6 

"  sftffer." 

^nd  by  sect.  10.  it  is  further  enacted,^'  That  (except  in  such  Persons  dealing^ 
**  special  cases  as  are  in  and  by  this  act  permitted  or  otherwise  in»Jfv"or"- 
'^  provided  for)  if  any  persons  shall  deal  or  trade  in,  purchase;  porting  sla^, 
*'  sell,  barter,  or  tramfer,  or  contract  for  the  dealing  or  trading  in; 
*^  purchase,  sak,barter,  or  transfer  of  slaves,  or  persons  intended 
**  to  be  dealt  with  as  slaves,  or  shall,  otherwise  than  as  aforesaid, 
"  carry  away  or  remove,  or  contract  for^fhe  carrying  away  or  re- 
moving of  slaves  or  other  persons,  as  or  in  order  to  their  being 
d^alt  with  as  $iave8;  or  shall  import  or  bring,  or  contract  for 
'*  th^  importing  or  bringing,  into  any  place  whatsoever,  slaves  or 
odier  persons,  as  or  in  order  to  their  being  dealt  with  as  slaves ; 
or  shall,  otherwise  than  as  aforesaid,  ship,  tranship,  embark,  op^jppiQ^ 
''  receive,  detain,  or  confine  on  board,  or  contract  for  the  ship-  slaves  in  order 
*'  ping,  transhipping,  embarking,  receiving,  detaining,  or  confining  to  exportation 
on  board  of  any  rfiip.  Vessel,  or  boat,  slaves  or  other  persons,  ^^  >™P<^ftauon, 
**  for  die  purpose  of  their  being  carried  away  or  removed,  as  or 
in  ordier  to  their  being  dealt  with  as  slaves ;  or  shaH  ship,  tran- 
ship, embark,  receive,  detain,  or  confine  on  board,  or  con- 
tract for   the    shipping,  transhipping,   embarking,  receiving, 
detaining,   or  confining   on   board  of   any  ship,  vessel,   or 
boat,   slaves  or  other  persons,  for  the  purpose  of  their  being 
imported  or  brought  into  any  place  whatsoever,   as  or  in  or- 
**  der  to  their  beinff  dealt  with  as  slaves ;  or  shall  fit  out,  man,  or  fitting  out 
'*  navigate,  equip,  dispatch,  use,  employ,  let  or  take  to  freight  or  ^^^  ■**'?'» 
on  hire,  or  contract  for  the  fitting  out,  manning,  navigating; 
equipping,  dispatching,  using,  employing,  letting  or  taking  to 
"  fre%ht  or  oi»  hire,  any  ship,  vessel,  or  boat,  iu  order  to  accom- 
**  plish  any  of  the  objects,  or  the  contracts  in  relation  to  the  ob- 
'^jects,  which  objects  and  contracts  have  hereinbefore  been  de-  oradTancing 
"  clared  unlawful ;  or  shall  knowingly  and  wilfully  lend  or  ad-  Jj^^'^ 
'*  Vance,  or  become  security  for  the  loan  or  advance,  or  contract 
**  fcr  the  lending  or  advancing,  or  becoming  security  for  the  loan  or  guaranteeing 
"  or  advance  of  money,  goods,  or  effects,  employed  or  to  be  em-  •**^*  adven- 
"  ployed  in  accomplishing  any  of  the  olijects,  or  the  contracts  in   """' 
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relation  to  the  objects,  iivhich  objects  and  contracts  have  here- 
inbefore been  declared  unlanvfal ;  or  shall  knowingly  and  wil- 
**  fully  become  guarantee  or  security,  or  contract  for  the  becoming 
guarantee  or  security  for  agents  employed  or  to  be  employed 
in  accomplishing  any  of  the  objects,  or  the  contracts  in  relation 
'^  to  the  objects,  which  objects  and  contracts  have  hereinbefore 
y  been  declared  unlawful,  or  in  any  other  manner  to  engage,  or 
•  Sic.  ."  to*  contract  to  engage,  directly  or  indirectly  therein,  as  a  part- 

**  ner,  agent,  or  otherwise ;  or  shall  knowingly  and  wilfully  ship, 
**  tranship,  lade,  receive,  or  put  on  board,  or  contract  for  the 
^*  shipping,  transhipping,  lading,  receiving,  or  putting  on  board 
*'  of  any  ship,  vessel,  or  boat,  money,  goods,  or  effects^  to  be  em- 
or  serving  on      **  ployed  in  accomplishing  any  of  the  objects,  or  the  contracts  in 
S?hl?  M*cap-     *'  relation  to  the  objects,  which  objects  and  contracts  have  here- 
tain, roaster,      -*  inbefore  been  declared  unlawful ;  or  shall  take  the  charge  or 
surgeon,  &c      «<  Command,  or  navigate,  or  enter  and  embark  on  board,  or  con- 
tract for  the  taking  the  charge  or  command,  or  for  the  navigating 
or  entering  and  embarking  on  board  of  any  ship,  vessel,  or  boat, 
as  captain,  master,  mate,  surgeon,  or  supercargo,  knowing  that 
'*  such  ship,  vessel,  or  boat,  is  actually  employed,  or  is  in  the 
same  voyage,  or  upon  the  same  occasion,  in  respect  of  which 
they  shall  so  take  Uie  charge  or  command,  or  navigate  or  enter 
^*  and  embark,  or  contract  so  to  do  as  aforesaid,  intended  to  be 
employed  in  accomplishing  any  of  the  objects,  or  the  contracts 
in  relation  to  the  objects,  which  objects  and  contracts  have  here- 
'^  inbefore   been  declared    unlawful ;    or  shall  knowingly  and 
or  insuring  slave  "  wilfully  insure,  or  contract  for  the  insuring  of  any  slaves,  or  any 
adveuturers.       «  property  or  Other  subject-matter  engaged  or  employed  in  ac- 
complishing any  of  the  objects  or  the  contracts  in  relation  to 
the  objects,  which  objects  and  contracts  have  hereinbefore  been 
"  declared  unlawful ;  or  shall  wilfully  and  fraudulently  forge  or 
*'  counterfeit  any  certificate,  certificate,  of  valuation,  sentence  or 
'^  decree  of  condemnation  or  restitution,  copy  of  sentence  or 
*^  decree  of  condemnation  or  restitution,  or  any  receipt  (such  re- 
or  forging  in.      "  ceipts  being  required  by  this  act),  or  any  part  of  such  certificate, 
struments,  de-    "  certificate  of  valuation,  sentence  or  decree  of  condemnation  or 
dared  felony.     *€  restitution,  copy  of  sentence  or  decree  of  condemnation  or  re- 
**  stitution,  or  receipt  as  aforesaid ;  or  shall  knowingly  and  wil- 
"  fully  utter  or  publish  the  same,  knowing  it  to  be  forged  or 
counterfeited,  with  intent  to  defraud  his  majesty,  his  heirs,  or 
"  successors,  or  any  other  person  or  persons  whatsoever,  or  any 
'^  body  politic  or  corporate ;  then  and  in  every  such  case  the  per- 
"  son  or  persons  so  offending,  and  their  procurers,  counseUors, 
''  aiders,  and  abettors,  shall  be  and  are  hereby  declared  to  be 
"  felons,  and  shall  be  transported  beyond  seas  for  a  term  not  ex- 
ceeding fourteen  years,  or  shall  be  conned  and  kept  to  hard  la- 
bour for  a  term  not  exceeding  five  years,  nor  less  than  three 
years,  at  the  discretion  of  the  court  before  whom  such  offender 
**  or  offenders  shall  be  tried  and  convicted/' 

And  be  it  further  enacted,  '*  That  (except  in  such  special  cases  * 
or  for  such  special  purposes  as  are  in  and  by  this  act  expressly 
permitted)  if  any  person  shall  enter  and  embark  on  board,  or 
contract  for  the  entering  and  embarking  on  board  of  any  ship, 

'*  vessel. 
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Yessei,  or  boat,a8  petty  officer,  seaman,  marine,  or  servant,  or  in 
any  other  capacity  not  hereinbefore  specifically  mentioned,  know-  ^^'^  f^T*"^ 
ing  that  such  ship,  vessel,  or  boat,  is  actually  employed,  or  is  ships  guilty  of  a 
in  the  same  voyage,  or  upon  the  same  occasion,  in  respect  of  miMSemeaiior. 
vrhich  they  shall  so  enter  and  embark  on  board,  or  contract  so 
**  to  do  as  aforesaid,  intended  to  be  employed  in  accomplishing 
**  any  of  the  objects,  or  the  contracts  in  relation  to  the  objects, 
*^  which  objects  and  contracts  have  hereinbefore  been  declared 
"  uiilawful ;  then  and  in  every  such  case  the  persons  so  offending,  ^ 
''  and  their  procurers,  counsellors,  aiders,  and  abettors,  shall  be 
an4  they  are  hereby  declared  to  be  guilty  of  a  misdemeanor 
only,  and  shall  be  punished  by  imprisonment  for  a  term  not  ex-  Punithment. 
'*  ceeding  two  years." 
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(Offences  against  Pabiic  Economy,  c  5t.) 

By  5  Geo.  4.  c.  37.  The  alien  act  is  continued  for  two  years. 
The  act  continued  is  the  56  Geo.  3.  c.  86.  "  By  which  aliens  ar- 
**  riving  in  the  kingdom  are  directed  immediately  to  deliver  to  the 
"  inspector  of  aliens,  or  officer  of  the  customs,  their  name,  rank, 
occupation,  or  description,  or  if  a  domestic  servant,  the  name, 
rank,  and  description  of  their  master  or  mistress,  and  the  countiy 
or  place  from  whence  he  or  she  shall  have  come,  and  the  place 
"  to  which  he  or  she  is  then  going,  and  the  name  and  place  of 
**  abode  of  the  person  (if  any)  to  whom  he  or  she  is  known ;  and 
*^  every  alien  who  shall  come  into  this  realm,  who  shall  neglect  to 
*^  make  declaration  of  the  aforesaid  particulars,  or  who  shall  wilfully 
make  any  false  declaration  thereof,  may,  for  every  such  offence, 
on  conviction  thereof  in  his  majesty's  court  of  king's  bench,  at 
Westminster,  or  in  Dtiblin,  8cc.  be  imprisoned  for  any  time  not 
exceeding  three  months,  or  may  at  the  discretion  of  such  court 
be  adjudged  to  depart  out  of  this  realm,  and  all  other  his  majesty's 
"  dominions,  within  a  time  to  be  limited  in  siich  judgement,  and 
**  if  he  or  she  shall  be  found  therein  after  such  time  in  such  judg- 
ment so  limited,  without  lawful  cause,  he  or  she  shall,  being 
duly  convicted  thereof, be  imprisoned' for  any  term  not  exceed- 
ing twelve  months."  By  the  same  act  aliens  not  departing  the 
kingdom  upon  proclamation  or  order,  may  be  committed  to  gaol 
until  sent  out  of  the  realm,  agreeable  to  the  provisions  of  that  act. 
And  by  sect.  2.  "  Every  alien  neglecting  or  refusing  to  pay  due 
**  obedience  to  any  such  proclamation  or  order,  or  being  found 
^*  in  this  realm  or  any  part  thereof,  contrary  to  such  proclamation 
or  order,  and  who  shall  be  lawfully  convicted  thereof,  in  his 
majesty's  courts  of  king's  bench  in  Westminster  or  in  Dublin, 
may  at  the  discretion  of  such  courts  respectively  be  adjudged 
to  suffer  imprisonment  for  any  term  not  exceeding  one  month 
for  the  first  offence,  and  not  exceeding  twelve  months  for  the 
second  or  any  subsequent  offence. 
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nvi  ADDENDA  m  CORRieBNDA. 


Transportation  of  Convicts, 

(Vide  vol.  J.  507.) 

The  statute  of  56  Geo.  3.  c.  27.  (vide  vol.  2.  p.  514.)  was  con- 
tinued until  the  end  of  the  last  session  of  parliament,  and  then 
expired.  By  stat.  5  Geo.  4.  c.84.  so  much  of  the  4  Geo.  1.  (vide 
vol.  2.  p.  508.)  as  relates  to  contracts  and  security  for  the  trans- 
portation of  felons  and  to  the  punishment  of  those  who  return 
from  transportation,  and  so  much  of  6  Geo.  1.  as  relates  to  the 
same  object,  are  repealed,  with  the  several  other  acts  recited  re- 
specting the  regulations  of  convicts  and  transports.     The  statute 
also  recites  that  it  is  expedient  that  the  laws  relative  to  the  sub- 
ject of  transportation  of  offenders  should  be  revised  and  consoli- 
dated into  one  act     It  then  regulates  the  manner  of  transporting 
offenders,  and  by  s.  22.  enacts,  ''  That  if  any  offender  who  shall 
**  have  been  or  shall  be  so  sentenced  or  ordered  to  be  transported 
*^  or  banished,  or  who  shall  have  agreed  or  shall  agree  to  transport 
*^  or  banish  himself  or  herself  on  certain  conditions,  either  for  life 
or  any  number  of  years  under  the  provisions  of  this  or  any  for- 
mer act,  shall  be  afterwards  at  laige  within  any  part  of  his  ma- 
^*  jesty's  dominions,  without  some  lawful  cause,  before  the  ex- 
**  piration  of  the  term  for  which  such  offender  shall  have  been 
''  sentenced  or  ordered  to  be  transported  or  banished,  or  shall 
''  have  so  agreed  to  transport  or  banish  himself  or  herself,  every 
**  such  offender  so  being  at  large,  being  thereof  lawfully  con- 
**  victed,  shall  suffer  death  as  in  cases  of  felony,  without  the  be- 
nefit of  clergy ;  and  such  offender  may  be  tried  either  in  the 
county  or  place  where  he  or  &hje  shall  be  apprehended,  or  in 
**  that  from  whence  he  or  she  was  ordered  to  be  transported  or 
^*  banished ;  and  if  anjr  person  shall  rescue  or  attempt  to  rescue, 
''  or  assist  in  rescuing  or  attempting  to  rescue,  any  such  offender 
from  the  custody  of  such  superintendant  or  overseer,  or  of  any 
sheriff  or  gaoler  or  other  person  conveying,  removing,  trans* 
^'  porting,  or  reconveying  him  or  her,  or  shall  convey  or  cause  to 
'*  be  conveyed  any  disguise,  instrument  for  effecting  escape,  or 
**  arms  to  such  offender,  every  such  offence  shall  be  punishable 
'^  in  the  same  manper  as  if  such  offender  had  been  confined  in  a 
**  gaol  or  prison  in  the  custody  of  the  sheriff  or  gaoler,  for  the 
''  crime  of  which  such  offender  shall  have  been  convicted ;  and 
**  whoever  shall  discover  and  prosecute  to  conviction  any  such 
^*  offender  so  being  at  Urge  within  this  kingdom,  shall  be  entitled 
''  to  a  reward  of  twenty  pounds  for  every  such  offender  so  con- 
"  victed.'' 

And  by  sect.  23.  **  That  in  any  indictment  against  any  of- 
fender for  being  found  at  large  contrary  to  the  provisions  of 
this  or  of  any  other  act  now  made  or  hereafter  to  be  made,  and 
'*  also  in  any  indictment  against  any  person  who  shall  rescue,  or 
**  attempt  to  rescue,  or  assist  in  rescuing  any  such  offender  from 
**  such  custody,  or  who  shall  convey  or  cause  to  be  conveyed  any 
'^  disguise,  instrument  for  effecting  escape^  or  arms,  to  any  such 
*'  offender,  contrary  to  the  proviaions  of  this  or  of  any  other  act 
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**  now  made  or  hereafter  to  be  made,  whether  such  offender 
''  ahall  have  been  tried  before  any  court  or  judge  within  or  with* 
"  out  the  united  kiBgdom,  or  before  any  naval  or  military  courts 
**  martial,  it  shall  be  sufficient  to  charge  and  allege  the  ofder 
'*  made  for  the  transportation  or  banishment  of  such  offender, 
*^  without  charging  cor  alleging  any  indictitteat»  trial,  conviction, 
^*  judgmcat,  or  sentence,  or  any  j^ardoo  or  intention  of  mercy  or 
^  signification  theraof,  of  or  agamst  or  in  any  manner  relating 
<^  to  auch  offender.'' 

Sect.  ^4.  ••  That  the  clerk  of  the  court  or  other  officer  hav- 
**  ing  the  custody  of  the  records  of  the  court  where  such  sentence 
"  or  order  of  transportation  or  banishment  shall  have  been  passed 
**  or  made,  'shall^  at  the  request  of  any  person  on  his  majesty's 
<'  behalf,  make  out  and  give  a  certificate  in  writing,  signed  by 
^  him,  containing  the  effect  and  substance,  only  (omitting  the 
"  formal  part)  of  every  indictment  and  conviction  of  strch  of- 
"  fender,  and  of  the  sentence  or  order  for  bis  or  her  transporta- 
^*  tion  or  banishment  (not  taking  for  the  same  more  than  six 
"  shilKngs  and  eight-pence%  which  certificate  shall  be  sufficient 
"  evidence  of  the  conviction  and  sentence,  or  order  for  the  transpor- 
**  tation  or  banishment  of  such  offender ;  and  every  such  certifi- 
'*  cate,  if  made  by  the  clerk  or  officer  of  any  court  in  Great  Bri- 
**  tain,  shall  be  received  in  evidence,  upon  proof  of  the  signature 
*'  and  official  character  of  the  person  signing  the  same ;  and 
'*  eyery  such  certificate,  if  made  by  the  clerk  or  officer  of  any 
**  court  out  of  Gteat  Britain,  shall  be  received  in  evidence  if 
^*  verified  by  the  seal  of  the  court  or  by  the  signature  of  the 
"  judge  or  one  of  the  judges  of  the  court,  without  further  proofc''^ 


The  following  clauses  have  been  omitted  to  be  arranged  under 
their  proper  heads. 

Bank  of  England  Plates  and  Notes* 

(Forgery .  Vide  p.  fSO.) 

By  the  1st  of  Geo.  4.  c.  92.  reciting  that.  Whereas  the  for- 
gery of  Bapk  notes  hath  of  late  very  much  increased  in  this  king* 
dom ;  and  as  well  for  the  prevention  thereof,  as  to  facilitate  the 
detection  of  the  same,  the  Governor  and  Company  of  the  Bank 
of  England  have,  after  great  consideration,  labour  and  expense, 
formed  a  new  plan  for  printing  Bank  notes,  in  which  the  ground- 
work of  each  Bank  note  will  be  black  or  coloured,  or  black  and 
coloured  line-work^  and  the  words  "  Bank  of  Engjand"  will  be 
placed  at  the  top  of  each  Bank  note  in  white  letters  upon. a* 
black,  sable  or  dark  ground,  auch  ground  containing  white  lines 
intersecting  each  other,  and  the  numerical  amount  or  sum  of  each* 
Bank  note  in  the  body  of  the  note  will  be  printed  in  black  and 
register  work,  and  the  back  of  each  note  will  distinctly  show  the 
whole  contents  thereof,  except  the  number  and  daite,  in  a  re- 
versed impression ;  — 

Therefore 
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Therefore^  for  the  better  prevention  of  the  forgery  of  Bank 
notes,  and  for  the  security  of  the  public,  it  is  enacted  by  the 
king's  most  excellent  majesty,  by  and  with  the  adfice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same, 
'*  That  from  and  after  the  passing  of  this  act,  if  any  person  or 
**  persons  (other  than  the  officers,  workmen,  servants  and  agents 
tor  the  time  being  of  the  said  Governor  and  Company,  to  be 
authorised  and  appointed  for  that  purpose  by  the  said  Gover- 
nor and  Company,  and  for  the  use  of  the  said  Governor  and 
Company  only)  shall  engrave,  cut,  etch,  scrape,  or  by  any  other 
art,  means  or  device  msdce,  or  shall  cause  or  procure  to  be  en* 
^'  graved,  cut,  etched,  scraped,  or  by  any  other  art,  means  or 
**  device  made,  or  shall  knowingly  aid  or  assist  in  the  engraving, 
cutting,  etching,  scraping,  or  by  any  other  art,  means  or  device, 
making,  in  or  upon  any  plate  of  copper,  brass,  steel,  iron,  pew- 
ter, or  of  any  other  metal  or  mixtures  of  metal,  or  upon  wood 
"  or  other  materials,  or  any  plate  whatsoever,  for  the  purpose  of 
producing  a  print  or  impression  of  all  or  any  part  or  parts  of  a 
Bank  note,  or  of  a  blank  Bank  note,  of  the  said  Governor  and 
Company,  of  the  description  aforesaid,  without  an  authority  in 
writing  from  the  said  Governor  and  Company,  or  shall  use  any 
such  plate  so  engraved,  cut,  etched,  scraped,  or  by  any  other 
art,  means  or  device  made,  or  shall  use  any  other  instrument 
^*  or  contrivance  for  the  making  or  printing  any  such  Bank  note 
or  blank  bank  note,  or  part  of  a  Bank  note  of  the  description 
aforesaid ;  or  if  any  person  or  persons  shall,  from  and  after  the 
passing  of  this  act,  without  such  authority  as  aforesaid,  know- 
ingly, and  without  lawful  excuse  have  in  his,  her  or  their  cus- 
"  tody  any  such  plate  or  instrument,  or  without  such  authority 
as  aforesaid  shall  knowingly  or  wilfully  utter,  publish,  dispose 
of  or  put  away  any  such  blank  Bank  note,  or  part  of  such 
Bank  note  of  the  description  aforesaid,  every  person  so  offend- 
ing in  any  of  the  cases  aforesaid,  and  being  thereof  convicted 
according  to  law,  shall  be  adjudged  a  felon,  and  shall  be  trans- 
**  ported  for  the  term  of  fourteen  years. 

**  And  whereas  divers  frauds  have  been  practised  by  making 
and  publishing  papers  with  certain  words  and  characters  so 
nearly  resembling  the  notes  of  the  Governor  and  Company  of 
Vide  p.  278.      «  ^^  Bank  of  England,  as  to  appear,  to  ignorant  and  unwary 

persons,  to  be  the  notes  of  the  said  Governor  and  Company ; 
and  it  is  necessary  for  the  security  of  the  public,  that  such 
practices,  as  applied  to  the  notes  of  the   said  Governor  and 
Company  of  the  description  aforesaid,  shpuld  be  prevented  ; — 
**  Be  it  therefore  further  enacted.  That  if  any  person  or  persons, 
**  from  and  after  the  passing  of  this  act,  shall  engrave,  cut,  etch, 
**  scrape,  or  by  any  odier  art,  means  or  device  make,  or  shall 
*'  cause  or  procure  to  be  engraved,  cut,  etched,  scraped,  or  by 
any  other  art,  means  or  contrivance  made,  or  shall  knowingly 
aid  or  assist  in  the  engraving,  cutting,  etching,  scraping,  or  by 
any  art,  means  or  contrivance  making,  in  or  upon  any  plate  of 
copper,  brass,  steel,  iron,  pewter,  or  of  any  other  metal  or 
mixture  of  metals,  or  upon  wood  or  any  other  materials,  or 
**  upon  any  plate  whatsoever,  any  line-work,  as  or  for  the  ground- 
work 
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'^  work  of  a  promksorj  note  or  bill  of  exchange,  the  impression 
"  taken  from  which  line-work  shall  be  intended  to  resemble  the 
ground-work  of  a  Bank  note  of  the  said  Governor  and  Coni- 
pany  of  the  description  aforesaid,  or  any  device  the  impression 
taken  from  which  shall  contain  the  words  '  Bank  of  England' 
^'  in  white  letters  upon  a  black,  sable  or  dark  ground,  either  with 
**  or  without  white  or  other  lines  therein,  or  shall  contain  in  any 
**  part  thereof  the  numerical  sum  or  amount  of  any  promissory 
'^  note  or  bill  of  exchange  in  black  and  red  register  work,  or  shall 
''  show  the  reversed  contents  of  a  promissory  note  or  bill  of  ex- 
change, or  of  any  part  of  a  promissory  note  or  bill  of  exchange, 
or  shall  contain  any  word  or  words,  figure  or  figures,  charac^ 
ter  or  characters,  pattern  or  patterns,  which  shall  be  intended 
'*  to  resemble  the  whole  or  any  part  of  the  matter  or  ornaments 
**  of  any  Bank  note  of  the  description  aforesaid,  or  shall  contain 
'/  any  word,  number,  figure  or  character  in  white  on  a  black, 
'^  sable  or  dark  ground,  either  with  or  without  white  or  other 
'*  lines  therein,  which  shall  be  intended  to  resemble  the  numeri- 
'*  cal  sum  or  amount  in  the  margin,  or  any  other  part  of  any 
**  Bank  note  of  the  said  Governor  and  Company,  without  an 
authority  in  writing  for  that  purpose  from  the  said  Governor 
**  and  Company,  to  be  produced  and  proved  by  the  party  ac- 
cused ;  or  if  any  person  or  persons  shall  from  and  after  the 
passing  of  this  act,  (without  such  authority  as  aforesaid),  use 
any  such  plate,  wood  or  other  material  so  engraved,  cut,  etched, 
**  scraped,  or  by  any  other  art,  means  or  contrivance  made,  or 
shall  use  any  other  instrument  or  contrivance  for  the  making 
or  printing  upon  any  paper  or  other  material,  any  word  or 
words,  figure  or  figures,  character  or  characters,  pattern  or 
patterns,  which  shall  be  intended  to  resemble  the  whole  or  any 
part  of  the  matter  or  ornaments  of  any  such  note  of  the  said 
*'  Governor  and  Company,  of  the  description  aforesaid,  or  any 
word,  figure,  or  character,  in  white  on  a  black,  sable  or  dark 
ground,  either  with  or  without  white  or  other  lines  therein, 
"  which  shall  be  apparently  intended  to  resemble  the  numerical 
**  sum  or  amount  m  the  margin,  or  any  other  part  of  any  Bank 
*'  note  of  the  said  Governor  and  Company ;  or  if  any  person  or 
persons  shall  from  and  after  the  passing  of  this  act,  without 
such  authority  as  aforesaid,  knowingly  have  in  his,  her  or  their 
**  custody  or  possession  any  such  plate  or  instrument ;  or  shall 
"  knowingly  and  wilfully  utter,  publish  or  dispose  of,  or  put 
*'  away  any  paper  or  other  material  containing  any  such  word  or 
'*  words,  figure  or  figures,  character  or  characters,  pattern  or 
''  patterns  as  aforesaid,  or  shall  knowingly  or  willingly  have  in 
**  his,  her,  or  their  custody  or  possession  any  paper  or  other 
''material  containing  any  such  word  or  words,  figure  or  figures, 
character  or  characters,  pattern  or  patterns  as  aforesaid,  (with- 
out lawful  excuse,  the  proof  whereof  shall  lie  upon  the  person 
''  accused),  every  person  so  offending  in  any  of  the  cases  afore- 
*'  said,  and  being  convicted  thereof  according  to  law,  shall  be 
*'  adjudged  a  felon,  and  shall  be  transported  for  the  term  of 
"  fourteen  years." 

It  does  not  appear  that  the  Bank  ever  issued  any  notes  such 
as  described  by  the  above  act ;  and  with  respect  to  engraving 
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plates  to  resemble  their  notes,  it  WM  beibre  provided  for  by 
fttat  41  Geo.  3.  c.  39.  (vide  vol.  i.  p.  278)  and  by  stat.  5^  Geo.3: 
c.  138.  (vol.  i.  p.  fi80.) 


Receiving  or  having  Possession  of  Forged  Bank  Notes. 

(Receiviug  Choses  in  Action.    Vide  p.  236.) 

By  46  Geo*  3.  c.  8.  8. 6.  it  is  enacted,  *'  If  any  person  or  per* 
'*  sons  shall,  from  and  after  the  passing  of  this  act,  purchase  or 
'^  receive  from  any  other  person  or  persons  any  forged  or  coun-' 
*'  terfeited  Bank  note.  Bank  bill  of  exchange.  Bank  post  biU^  or 
blank  Bank  note,  blank  Bank  bill  of  exchange,  or  blank  Bank 
post  bill,  knowing  the  sanne  to  be  forged  or  counterfeited,  or 
shall  knowingly  or  willingly  have  in  his,  her,  or  their  possession 
^'  or  custody,  or  in  his,  her,  or  their  dwelling  house,  outhouse,' 
^*  lodgings  or  apartments,  any  forged  or  counterfeited  Bank  note; 
'*  Bank  bill  of  exchange,  or  Bank  post  bill,  or  blank  Bank  note; 
''  blank  Bank  bill  of  exchange,  or  blank  Bank  post  bill,  knowing 
"  the  same  to  be  forged  or  counterfeited  (without  lawful  excuse; 
*'  the  proof  whereof  shall  lie  upon  the  person  accused,)  every 
"  person  or  persons  so  offending,  and  being  thereof  convicted 
"  according  to  law,  shall  be  adjudged  a  felon,  and  shall  be 
"  transported  for  the  term  of  fourteen  years." 

This  clause  is  verbatim  the  same  as  the  one  set  out,  vol.  i.. 
p.  279.  from  the  41  Geo.  3.  c.  39.  It  therefore  had  no  other 
operation  but  to  add  to  the  mass  of  coufusion  arising  from  the 
statutes  upon  forgery,  more  particularly  those  relative  to  Bank 
forgeries. 


€4 


Furious  Driving  of  Stage  Coaches. 

(Offences  against  Fablic  Economj,  c.  32.) 

The  1  Geo.  4.  c.  4.  reciting  the  50  Geo.  3.  c,  48.  regulating, 
the  number  of  passengers  to  be  carried  outside  stage  coaches, 
and  that  it  was  expedient  to  extend  the  provisions  of  the  said 
act,  and  that  it  was  expedient  to  punish  criminally  coachmen, 
&c.  for  accidents  occasioned  by  their  wilful  negligence  or  mis- 
conduct, enacts,  '^  That  if  any  person  shall  be  maimed  or  other- 
''  wise  injured  by  reason  of  the  wanton  and  furious  driving  or 
racing,  or  by  the  wilful  misconduct  of  any  coachman,  or  other 
person  having  the  charge  of  any  stage  coach  or  public  carriage, 
such  wanton  and  furious  driving  or  racing  or  wilful  miscon- 
"  duct  of  such  coachman  or  other  person,  shall  be  and  the  same 
is  hereby  declared  to  be  a  misdemeanour,  and  punishable  as 
such  by  fine  and  imprisonment." — But  the  act  is  not  to  extend 
to  hackney  coaches. 


it 
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Seducing  Persons  Serving  in  His  Mctjesty^s  Forces. 

(Offences  against  the  King,  p.  49.) 

•The  statute  37  Geo.  3.  ch.  70.  intituled,  "  An  act  for  the  bet- 
"  ter  prevention  and  punishment  of  attempts  to  seduce  persons 

•'  serving 
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seurviog  in  his  Majeaty's  forces  by  s^a  or  laod,  ffom  'their  duty 
and  aUegiance  to  his  Majesty^  or  tp  incite  them  to  mvliiiy  or 
dispbedience/'  recites>  **  That  divers  wicked  and  evil^disposed 
persons^  by  jthe  publication  of  written  or  printed  papers,  and  by 
malicious  and  advised  speaking,  have  of  late  industriously  endea- 
voured to  seduce  pNersons  serving  in  bis  Maiest/s  forces  by  sea 
and  land  from  their  duty  and  allegiance  to  his  Majesty,  and  to 
incite  them  to  mutiny  and  disobedience  ;  and  then  enacts,  **  That 
*^  from  and  after  the  passing  of  this  act,  any  person  who  shall 
**  maliciously  and  advisedly  endeavour  to  seduce  any  person  or 
^*  persons  serving  in  his  Majesty's  forces  by  sea  or  land  from  his 
or  their  duty  and  allegiance  to  his  Majesty,  or  to  incite  or  stir 
up  any  such  person  or  persons  to  commit  any  act  of  mutiny,  or 
to  make  or  endeavour  to  make  any  mutinous  assembly,  or  to 
commit  any  traiterous  or  mutinous  practice  whatsoever,  shall, 
on  being  legally  convicted  of  such  offence,  be  adjudged  guilty 
of  felony,  and  shall  suffer  death  as  in  cases  of  felony,  without 
"  benefit  of  clergy.  (Made  perpetual  by  57  Geo.  3.  c.  7.) 

In  an  indictment  upon  this  statute,  for  '*  ehdeavauring**  to 
seduce  a  soldier  from  his  duty,  it  was  held  by  the  Judges  mat  it 
was  sufficient  to  state  the  endeavour  without  stating  the  means 
empbyed.     1  P.  and  B.  180.  (in  Cam.  S.) 
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Military  Training, 

(Offences  against  the  King.) 

Which  may  be  considered  as  an  offence  against  the  king,  he 
having  the  sole  direction  of  the  military  forces:  By  60  Geo.  3. 
c.  1.  s.  1.  after  reciting  that,  ''Whereas,  in  some  parts  of  the 
united  kingdom,  men  clandestinely  and  unlawfully  assembled 
have  practised  military  training  and  exercise,  to  the  great  terror 
and  alarm  of  his  Majesty's  peaceable  and  loyal  subjects,  and 
the  imminent  danger  of  the  public  peace ;''  it  is  enacted,  '^  That 
**  all  meetings  and  assemblies  of  persons  for  the  purpose  of  train- 
'*  ing  or  drilling  themselves,  or  of  being  trained  or  drilled  to  the 
use  of  arms,  or  for  the  purpose  of  practising  military  exercise, 
movements,  or  evolutions,  without  any  lawful  authority  from 
his  Majesty,  or  the  lieutenant,  or  two  justices  of  the  peace  of 
any  county  or  riding,  or  of  any  stew  artry,  by  commission  or 
otherwise,  for  so  doing,  shall  be  and  the  same  are  hereby  pro- 
hibited, as  dangerous  to  the  peace  and  security  of  his  Majesty's 
liege  subjects  and  of  his  government ;  and  every  person  who 
shall  be  present  at  or  attend  any  such  meeting  or  assembly,  for 
the  purpose  of  training  and  drilling  any  other  person  or  persons 
*'  to  the  use  of  arms,  or  the  practice  of  military  exercise,  move- 
ments, or  evolutions,  or  who  shall  train  or  drill  any  other  per- 
son or  persons  to  the  use  of  arms,  or  the  practice  of  military 
exercise,  movements,  or  evolutions,  or  who  shall  aid  or  assist 
therein,  being  legally  convicted  thereof,  shall  be  liable  to  l^e 
transported  for  any  term  not  exceeding  seven  years,  or  to  be 
punished  by  imprisonment  not  exceeding  two  years,  at  the  dis- 

"  cretion 
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*'  cretion  of  the  court  in  which  such  conviction  shall  be  had ; 
**  and  eTcrj  person  who  shall  attend  or  be  present  at  any  such 
**  meeting  or  assembly  as  aforesaid,  for  the  purpose  of  being, 
**  or  who  shall  at  any  such  meeting  or  assembly  be  trained  or 
**  drilled,  to  the  use  of  arms,  or  the  practice  of  military  exercise, 
'^  movements,  or  evolutions,  being  legally  convicted  thereof,  shall 
**  be  liable  to  be  punished  by  fine  and  imprisonment  not  ex- 
**  ceeding  two  years,  at  the  discretion  of  the  court  in  which  such 
**  conviction  shall  be  had/' 

Justices  of  the  peace  are  authorized  to  disperse  any  such 
meetings,  and  to  arrest  any  persons  present,  and  to  commit  or 
take  bail  of  them  to  answer  for  the  onence. 


€€ 
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Administering  Poison  to  procure  Abortion. 

(Offences  against  the  Persons  of  Women,  c.  16.) 

The  statute  43  Geo*  3.  c.  58.  enacts,  "  That  if  any  person  or 
*'  persons  from  and  after  1st  July,  1803,  shall  either  in  England 
Admhiisterin  "  ^^  Ireland,  wilfully,  maliciously,  and  unlawfully  administer  to 
poison  to  wooien  '^  or  cause  to  be  administered  to  or  taken  by  any  of  his  Majesty's 
quick  with  cfaildt  **  subjects,  any  deadly  poison,  or  other  noxious  and  destructive 
to  procure  abor-  u  substance  or  thing,  with  intent  such  his  Majesty's  subject  or 

"  subjects  thereby  to  murder,  (1)  or  thereby  to  cause  or  procure 
the  miscarriage  of  any  woman  then  being  quick  with  child, 
that  then  and  in  every  such  case  the  person  or  persons  so  of- 
fending, their  counsellors,  aiders,  and  abettors,  knowing  of  and 
privy  to  such  offence,  shall  be  and  are  hereby  declared  to  be 
**  felons,  and  shall  suffer  death  as  in  cases  of  felony,  without 
'*  benefit  of  clergy.** 

By  S.2.  it  is  recited,  that  ''Whereas  it  may  sometimes  happen 
that  poison,  or  some  other  noxious  and  destructive  substance  or 
thing  may  be  given,  or  other  means  used,  with  intent  to  procure 
Adiumstering     miscarriage  or  abortion  where  the  woman  may  not  be  quick  with 
poison  to  a  wo-  child  at  the  time,  or  it  may  not  be  proved  that  she  was  quick 
vdS^^dldth    ^^  child,*'  and  enacted,  "  That  if  any  person  or  persons,  from, 
fikeinteot        ''  t^d  after  1st  July,  1803,  shall  wilfully  and  maliciously  admi- 
**  nister  to,  or  cause  to  be  administered  to  or  taken  by  any  wo- 
man, any  medicines,  drug,  or  other  substance  or  thing  whatso- 
ever, or  shall  use  or  employ,  or  cause  or  procure  to  be  used  or 
employed,  any  instrument  or  other  means  whatsoever,  with 
''  intent  thereby  to  cause  or  procure  the  miscarriage  of  any 
woman  not  being,  or  not  being  proved  to  be  quick  with  child 
at  the  time  of  administering  such  things  or  using,  such  means, 
"  that  then  and  in  every  such  case  the  person  or  persons  so  of- 
**  fending,  their  counsellors,  aiders  and  abettors,  knowing  of  and 
'^  privy  to  such  offence,  shall  be  and  are  hereby  declared  to  be 
*'  guilty  of  felony,  and  shall  be  liable  to  be  fined,  imprisoned,  set 
**  m  and  upon  the  pillory  (2),  publicly  or  privately,  or  to  suffer 

(1)  See  Assaults  with  Intent  to  Murder,  p.  112. 
(t)  Abolished  by  56  Geo.  3.  c.  158. 

**  one 
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/'  one  or  more  of  the  said  puoishmeDtay  or  to  be  transportecj 
"  beyond  the  seas  for  any  term  not  exceeding  fourteen  years,  at 
'*  the  di8cretiona>f  the  court  before  which  such  offender  shall  be 
"  tried  and  convicted.** 


Preventing  Free  Passage  of  Grain,  S^c. 

(Malicious  IVlischief,  c.  24.) 

The  following  clauses  are  in  substance,  and  nearly  verbatim, 
the  same  as  those  in  1 1  Geo.  2.  c.  22.  set  out  (p.  545) ;  but  as 
the  former  statute  is  not  repealed^  they  ought  both  to  have  been 
there  set  out.    > 

The  statute  36  Geo.  3;  c.  9.  intituled,  "  An  act  to  prevent  ob- 
structions to  the  free  passage  of  grain  within  the  kingdom/' 
recites,  '*  That  divers  persons  have  assembled  themselves  in  great  Unag  Tiolence 
numbers,  and  committed  great  violences,  with  intent  to  hinder  ^J^''i^'fr^,J,^ 
the  passage  of  com  and  grain  from  place  to  place,  whereby  the  bimgmg grain; 
necessary  circulation  of  com  and  gram  within  the  kingdom  may 
be  prevented  ;'*  and  then  enacts,  "  That  if  any  person  or  persons 
*'  shall  from  and  after  the  passing  of  this  act  wilfully  and  mali- 
"  ciously  beat,  wound,  or  use  any  other  violence  to  or  upon  any 
*^  person  or  persons,  with  intent  to  deter  or  hinder  him  or  them 
"  from  buying  of  com  or  grain  in  any  market,  or  other  place 
**  within  this  kingdom,  or  shall  unlawfully  stop  or  seize   any  or  stopping 
*^  wheat,  flour,  meal,  malt,  or  other  grain,  in  or  on  the  way  to  or  gnu)»  oc.  in  its 
'*  from  any  city,  market  town,  or  place  in  this  kingdom,  or  shall  P^^^£^^  > 
**  wilfully  and  maliciously  break,  cut,  or  destroy  any  waggon,  or  breaking  or 
**  cart,  or  other  carriage,  wherein  any  such  wheat,  flour,  meal,  catting,  &c. 
"  malt,  or  other  snrain,  shall  be  loaded,  or  the  harness  of  any  ^!![!?^^'^" 

,        '        -  o,        .  •         1  1111  '^^■*  of  horses 

**  horse  or  horses,  drawmg  or  carrying  the  same,  or  shall  unlaw-  convejing  it; 
'*  fully  take  off  from  any  such  carriage,  or  drive  away,  kill,  or  or  taking  off 
^  wound  any  such  horse  or  horses,  or  unlawfully  beat  or  wound  ^  biSni' ?cc 
'*  the  driver  or  drivers  of  any  such  waggon,  cart,  or  other  car-  horses;  or'bcat- 
*^  riage,  or  horse,  so  loaded,  with  intent  to  stop  such  wheat,  ing  driver,  &c. 
'*  flour,  meal,  malt,  or  other  grain,  or  shall,  by  cutting  of  the  JJ^^p^Si"!^^ 
''  sacks,  or  otherwise,  scatter  or  throw  abroad  any  such  wheat,  or  cutting  sacks^ 
'*  flour,  meal,  malt,  or  other  grain,  or  shall  take  or  carry  away,  otherwise  scat- 
*'  destroy,  spoil,  or  damage  the  same,  or  any  part  thereof,  every  ^j^^.™^ 
*'  and  all  such  person  or  persons,  being  thereof  lawfully  convicted 
before  any  two  or  more  justices  of  the  peace  of  the  county, 
shire,  stewartry,  riding,  division,  town,  or  place  corporate, 
"  wherein  such  offence  or  offences  shall  be  committed,  or  before 
the  justices  of  the  peace  in  open  sessions  (who  are  hereby  au- 
thorized and  empowered  summarily  and  finally  to  hear  and 
determine  the  same),  shall  besent  to  the  compion  gaol  or  house  imprisonment 
**  of  correction,  there  to  continue  and  be  kept  to  hard  labour  for  on  summary 
*'  any  time  not  exceeding  the  space  of  three  months,  nor  less  conviption  be- 
**  than  one  month."  sect.  1.  pwcc?"  *^^ 

''  If  any  snch  person  or  persons  so  convicted  shall  commit  any 
"  of  the  offences  aforesaid  a  second  time,  or  if,  from  and  after  Second  offence 
*'  the  passinig  of  this  act,  any  person  or  persons,  with  intent  to  ^^^^y* 
"  prevent  or  hinder  any  com,  meal,  flour,  malt,  or  grain,  from 

"  being 
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being  lawfully  carried  or  removed  from  aoj  place  whatsoever, 
shall  wiiftilly  and  maliciously  puU^  throw  down,  or  otherwise 
DestroTins  gn-  '*  destroy  any  storehouse  or  granary,  or  other  place  in  which 
Dai^,  etc  01       **  corn,  meal,  flour,  malt,  or  grain,  shall  be  then  kept  (1),  or  shall 
taking,  grain,     «<  unlawfully  enter  any  such  storehouse,  granary,  or  other  place, 
^sTOUbDfftbe'  "  *°^  ^^^  ^^^  carry  away  any  com,  flour,  meal,  malt,  or  grain 
same,  fdooy.      ''  therefrom,  or  shall  throw  abroad  or  spoil  the  same,  or  any  part 
''  thereof,  or  shall  unlawfully  enter  on  board  any  ship,  barge, 
**  boat,  or  vessel,  and  wilfully  and  maliciously  take  and  carry 
**  away,  cast  and  throw  out  therefrom,  or  otherwise  spoil  or 
**  damage  any  corn,  flour,  meal,  malt,  or  grain  therein,  every  per- 
*^  son  so  offending,  and  being  thereof  lawfully  convicted,  shall  be 
adjudged  guUty  of  felony,  and  shall  be  transported  for  the 
space  of  seven  years,  in  like  manner  as  other  felons  are  di- 
rected to  be  transported  by  the  laws  and  statutes  of  this  realm ; 
'^  and  if  any  such  offender,  so  transported,  shall  return  into  this 
**  kingdom  before  the  expiration  of  the  said  seven  years,  he  or 
"  she  shall  suffer  death  as  a  felon,  without  benefit  of  clergy/' 


€« 


(1)  Tbe  words  <<  in  ardor  to  be  eiporud"  here  occur  in  lihe  act  of  11  Geo.  2.  c.  39. 
The  recital  of  that  act  also  states^  that  great  violences  had  been  committed  with  inteot 
to  hinder  the  exportation  of  corn:  the  preamble  of  (he  36  Geo.  S.  states,  that  many  bad 
•BMmbied  theaselTes  m.  great  nambevs,  and  committed  ereat  Tiolences  with  intent  to 
hinder  the  passage  of  com  and  grain  from  place  to  place.  The  Tariations  in  the 
enactments  of  these  two  statutes  are  intended  to  meet  the  respective  mischiefs. 


Pdge  I24.r-Dd6  Sect.  3.  the  clause  of  39  Eliz.  c.  ff.  which 
takes  away  clergy  from  those  who  forcibly  marry  women 
against  the  provisions  of  3  H.  ?•  c  2« — that  clause  being 
repealed  by  1  Geo.  4.  c.  1 15. 

Page  206^  line  9,  from  the  bottom  .^-Insert  tlie  word  "no/'  viz. 
instead  of  "  that  it  is  part/'  read,  ''  that  it  is  no  part/' 

Page  284. — Add  Note,  that  '*  Clergy  is  restored  to  the  offence 
of  taking  reward  to  restore  stolen  goods  by  1  Geo.  4.  c.  1 15.*' 


ERRATA.— VOL.  I. 


Page  tSS,  line  t4,  for  *'  if:'  read  *'  fty." 

Page  279,  line  21,  after  the  words  "  Bank  note,"  instead  of  *<  and,"  read  *'  4^.'* 

Page  SS9,  line  24,  after  "  without  benefit  of  clergy,'*  add  note  of  refercoce  to 

vol.  ii.  p.  633.  title  "  Jadgment,"  where  clergy  is  restored  by  1  Geo.  4.  c.  115. 
Page  588»  line  13,  after  the  words  "  so  offenduig,"  add  "  their  aiders  and  abet- 

ton." 
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THE   PLEAS    OF  THE   CROWN. 


BOOK  11. 


CHAP.  I. 
OF  COURTS  OF  CRIMINAL  JURISPICTION. 


Having,  in  the  first  book,  endeavoured  to  shew  the  nature 
of  criminal  offences,  I  am  now  to  shew,  in  what  manner  the 
offenders  are  to  be  brought  to  punishment. 

In  order  hereto,  I  shall  consider  the  nature  of  the  courts 
which  have  jurisdiction  over  such  offences,  and  in  what  manner 
the  offenders  are  to  be  proceeded  against  by.  such  courts. 

For  the  better  understanding  of  the'  nature  of  such  courts,  I 
shall  premise  some  considerations  concerning  them  in  general,' 
and  then  consider  the  nature  of  the  principal  of  them  in  parti- 
cular. 

As  to  the  nature  of  such  courts  in  general,  I  shall  consider. 
What  is  requisite  to  the  constitution  of  their  authority,  and  what 
is  incidental  to  all  such  courts  in  general. 

Sect.  1.  I  shall  take  it  for  granted.  That  the  king,  being  the  s.  P.  C.  54, 55. 
supreme  ma||istrate  of  the  kingdom,   and  entrusted  with  the  ^  ^U;  Ab. 
.whole  executive  power  of  the  law,  no  court  whatsoever  can  have 
any  such  jurisdiction,  unless  it  some  way  or  other  derive  it  from 
the  crown.  ^ 

Sect,  2.  Yet  it  seems  that  the  king  himself  cannot  sit  in  Judg-  Dalt.  c.  i. 
ment  upon  any  indictment,  because  he  is  one  of  the  parties  to  S.  P.  C.  54. 
the  suit;  and  therefore  "where  it  is  said  in  some  of  our  ancient  gi{J*^^i, 
histories,  that  our  kings  have  sometimes  sat  in  person,  with  the  speed>  52i. 
justices,  at  the  arraignment  of  great  offenders,  probably  it  ought  5M. 
not  to  be  intended  that  they  came  as  judges,  but  as  spectators*  J j^^^'^^' 
only^  foT4he  greater  solemnity  of  the  proceeding.  Djer/isr. 

VOL.  II.  B  Sect. 


2  OF  COUlJTiS  OP  CRIMINAL  Bk. «. 

,    • »         -    « 

(a)  4  Inst.  70,  Sect.  3.  It  is  8aid'.by;Srr  Edward  Coke  (a),  ^at  the  king  has 
71.  los.  committed  and  ^strifkited  all  his  power  of  judicature  to  several 
t  r1  s!  11.         courts  of  jus^ee)^  and  though  it  may  be  argued,  with  the  highest 

prob^ilitj^  *1)0th  from  the  nature  of  the  thing,  and  the  constant 

(b)  Madoz,  5  tfifSqr  df  our  ancient  records  iind  histories  siQce  the  conquest  (b), 
*^^^*°*^^^/  ./upH'-also  from  the  form  of  all  process  in  the  King's  Bench  and 
Dalt  u  *'*.  I'CtiBncerj,  which  is  always  made  returnable  before  the  king  bim- 
(cyjAj^^f.    self  (jc),  that  in  old  time  our  kings  in  person  often  determined 

'*:    '  causes  between  party  and  party^  P^^P^^  ^^^  those  courts;  yet  at 

this  day,  ]by  ike  Ipiig,  coastant,  land  uu^terr^pte^}  us^ig^  of  many 
ages,  our  kings  seem  to  have  delegated  their  whole  judicial 

(d)  4  Inst  73.    power  to  the  judges  of  their  several  courts  (d),  which,  by  the 

1  Comm.  268.     same  immemorial  usage,  have  gained  a  known  and  stated  juris- 

diction, regulated  by  certain  and  established  rules,  which  our 
kings  themselves  cannot  ajlter  without  sgo^  act  of  parliament. 

6  H.  7.  4.  Sect.  4.  For  it  seems  to  be  clearly  agreed,  that  the  king  cannot 

B.  Pat.  53.  give  any  addition  of  jurisdiction  to  an  ancient  court,  but  that  all 

127  ^  ^^^'  ^uc^  courts  must  be  holden  in  such  manner,  and  proceed  by  such 

6  Co.  11.  rules  and  in  such  cases  only,  as  their  known  usage  has  limited 

t  Hale,  105.  and  prescribed ;  and  from  hence  it  £611oweth,  that  as  the  court 

f  «*°*  *^^„  of  King's  Bench  cannot  be  authorised  to  determine  a  mere  real 

4  lerin  xCep.  .o  .  i«.  -i  i  r 

111.  action  between  sub^t  and  subject,  so  neither  can  toe  court  of 

Common  Pleas  to  inquire  of  felony  or  treason. 

4  Inst.  87.  Sect.  5.  Nay,  it  is  said  by  some,  that  the  king  is  so  far  re- 

iSid. SS8.  strained  by  the  ancient  forms  in  all  cases  of  thi^  natui:e,  th^it  Ipit 
grant "rnere^**'  grant  of  a  judicial  office  for  life,  which  hits  been  accustomed  to 
apiritual  jaris-     be  granted  only  at  will,  is  void. 

diction,  as  to 

ordain,  institute,  &c.  to  a  lay  person,  nor  can  he  ^ercise  them  hiipself ;  but  mast  administer  those  Uws 

bj  bishops,  as  he  does  the  common  law 'by  judges.    Cro.  Elii.  f69L  314. 

4t  Ass.  12,13.  Sect.  6.  And  the  law  is  so  jealous  of  any  kind  of  innovation 
4  Inst.  164.  in  a  matter  so  highly  concerning  the  safety  of  the  subject,  as  not 
F.n!'b?'iio.  ^^  endure  any  the  least  deviation  from  the  old  known  stated 
B.  Indict  ft.  forms,  however  immaterial  it  may  seem^  as  will  be  more  fully 
38.    12  Co. 31.  shewn  in  chapter  the  fifth,  sect  2. 

42  Ass.  5.  Sect.  7.  From  the  like  reason  it  follows,  that  commissions  to 

B*  Commiss.  3.   g^ize  the  goods  and  imprison  the  bodies  of  all  persons  who  shall 

2  Inst.  54.  478.  he  notoriously  suspected  of  felonies  or  trespasses,  without  anjf 
12  Co.  30, 31.    indictment  or  other  legal  process  against  theiPi  are  illegal  and 

(a)  See  the  case  y^JJ  /^\ 
of  General  War-  ^"*"  V"^'* 
nuts,  11  'St.  Trial. 

Se/ct.  8.  And  it  is  said,  that  tl^e  king  cannot  grant  any  new 
commission  whatsoever  that  is  not  warranted  by  ancient  prece- 
dents^ however  necessary  it  may  seem,  and  conducive  to  the 

(b)  4  Inst  163.  public  good;  and  therefore  (6)  commissions  to  assay  weights  and 
245.  n^easures,  beipg  of  a  new.  invention,  were  condemned  by  parlia- 

(c)  2'3bsi1i78.   ^^^^'     -^^^  ^^  }^  *^^  ^y  (?)  ^*^  EdwArd  Coke,  tbaf  the  kwg 

qai^)4  iiot  authorise  persons  to  take  care  of  rivc^rs  and  the  fisheiy 
therein,  aqcQrding  to  the  n^ethod  prescribe  by  the  statute  of 
Westmin^iter  the  Secondj^  c.  47-  before  the  ip^t^ng  of  that  ^tutc^ 

Sect.  9^  As  all  judges  must  derive  their  authority  froin  the 
crown  by  some  commission  warranted  by  law,  they  must  also 

esMoise 


ch.  u      jinusDicnoM  in  gbnbral.  s 

ttBrdie  it  in  a  legtl  naaMifer^  mad  held  l&dr  courts  ia  their  («)  i  R-  Abn 
proper  persons ;  for  ihrf  cannot  act  by  (a)  deputy,  nor  any  ^way  ^M^dcm  sr. 
transfer  their  power  to  anotfaer,  as  the  (Z»)  judges  of  ecclesiastical  9£.  4.  so,  su 
courts  may*  5;  {"'^k-  ^  i- 

^^  (6)  LfUdL  7. 

Secf.  10.  (c)  But  it  seems,  that  regularly  where  there  are  (c)B.Cor.toi. 
divers  judges  of  a  court  of  record,  the  act  of  aliy  one  of  them  is  ^*^**  ^^* 
effectual,  especially  if  their  {d)  commission  do  not  expressly  s9h!*6.  41. 
require  mote.  S.  P.  c!  5s! 

Con.  Balia.  14.    Hob.  70.    SB.Ab.679.    Gfom.  191.    (<2)  S7  Ass.  f  3.    2R.Abr.  677. 

Sect.  1 1.  It  hath  been  (e)  resolved,  that  by  the  common  law  MDalis.  15. 
all  patents  of  the  Justices  of  either  bench,  barons  of  the  exche-  ^'"^  ^^ 
quer,  sheriffs,  escheators,  commissioners  of  oyer  and  terminer^  1  Xnd.  44! 
gaol-delivery,  and  of  the  peace,  are  determined  by  the  death  of  4  E.  4.44. 
the  king  who  made  them.     Also  it  seems  (f)  certain,  that  at  the  ?*^'^%  ^' 
common  law  (before  1  Edw.  6.  c.  7*  set  forth  more  at  large  Croiii.Jir.it6. 
ch.  6.)  if  one  had  been  convicted  of  any  offence  before  any  such  (/)7  Co.  su 
commissioners,  and  the  king  had  died  before  judgment,  no  judg-  ^^q^^^^ 
ment  at  all  could  have  been  given,  because  the  kmg  was  dead  for  m  Dalis.  15. 
whom  the  judgment  was  to  have  been  given,  and  because  the  Jt>y- 165. 
authority  of  the  judges  was  determined.    Also  it  is  said,  that  at  ?l^'iS' 
ig)  common  law  a  person  attainted  in  the  time  of  a  former  kin^^  b.  Cor.  201. 
could  not  have  been  executed  without  a  new  warrant.    Yet  it  Commiss.  19« 
kaith  been  adjudged,  that  the  authority  of  (h)  a  coroner  or  q„"e!!4.^42!* 
Terderor  ceases  not  by  the  demise  of  the  king  in  whose  reign  b.  Officer,  2& 
Aey  were  chosen;  and  that  the  office  of  a  (t)  sheriff,  in  such  denied  in 
places  where  he  is  chosen  by  a  corporation  having  by  its  charter  S.P.C.49. 
the  inheritanee  of  the  ofice,  does  not  determine  by  the  demise  ^^  ^  ^'  ^* 
<yf  the  king;  from  whence  it  seems  also  to  follow,  that  no  other 
corporation  officer,  who  by  the  charter  is  invested  with  any  judi- 
cial aathority,  loses  it  by  such  demise. 

Sect.  12.  And  to  prevent  the  disorders  and  other  inconve-  L.lU7iiu747« 
niences  which  may  happen  upon  the  death  of  a  king,,  from  the 
want  of  persons  armed  with  competent  authority  to  execute  the 
laws,  before  the  successor  can  nave  time  to  appoint  others,  it 
was  enacted  by  7  and  8  Will.  3.  c.  27.  s.  21.  ''  That  no  com- 
**  mission,  either  civil  or  military,  shall  cease,  determine,  or  be 
void,  by  reason  of  the  death  and  demise  of  his  said  majesty,  or 
of  any  of  his  heirs  or  successors,  kings  or  (jueens  of  this  realm ; 
**  but  that  every  such  eoiiimission  dialT  be,  continue,  and  remain 
**  in  full  force  and  virtue,  for  the  space  of  six  months  next  after 
^  any  such  death  or  demise,  unless  in  the  meantime  superseded, 
determined,  or  made  void  by  the  next  and  immediate  successor, 
to  whom  the  imperial  crown  of  this  realm,  according  to  the 
'^  act  of  settlement  m  the  said  statute  before*mentioned,  is  limited 
"  and  appointed  to  go,  remain,  or  descend.^' 

Sect.  13.  And  by  1  Anne,  st.  1 .  c.  8.  s.  2.  **  No  patent  or 
^  grant  of  any  office  or  employment,  either  civil  or  nnlitary,  bere- 
**  aftier  to  be  made,  shall  cease,  determine,  or  be  void,  by  Feason 
^  of  die  deadi  or  demise  of  any  king  or  queen  of  this  realm;  but 
'*  every  such  patent  or  grant  shall  be,  continue,  and  remain  in 
^  fuU  force  for  six  months  next  after  any  such  death  or  demise, 
'^  unless  in  the  meantime  superseded,  determined,  or  made  void 

B  2  .        ''  by 
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**  by  the  next  immediate  successor,  to  whom  the  crown  is  limited 
**  and  appointed  to  go^  remain^  or  descend/'      \ 

By   1  Anne,  st.  1.   c.  8.   s.  5.   *'  No   commission  of  assize^ 

^*  oyer  and  terminer,  general  gaol-delivery,  or  of  association, 

writ  of  admittance,  writ  of  si  non  omnes,  writ  of  assbtance,  or 

commission  of  the  peace,  shall  be  determined  by  the  death  of 

any  king  or  queen  of  this  realm;  but  every  such  commission 

"  and  writ  shall  be  and  continue  in  full  force  for  six  months  next 

ensuing,  notwithstanding  such  demise,  unless  superseded  and 

determined  by  the  next  successor:  And  also  no  original  writ, 

(a)  writ  of  nisi  prius,   commission,  process,  or  proceedings 

'*  whatsoever,  in,  or  issuing  out  of,  any  court  of  equity,  nor  any 

**  process  or  proceedings  upon  any  office  or  inquisition,  nor  any 

'^  writ  of  certiorari,  or  habeas  corpus,  in  any  matter  or  cause, 

'*  either  criminal  or  civil,  nor  any  writ  of  attachment  or  process 

£or  the  repeal  of  *'  for  contempt,  &c.  shall  be  determined,  abated,  or  discontinued^ 


The  proceedings 
on  an  uiforniB- 
tion  in  the 
nature  oiquo 
vaammto  are  not 
abated  by  the 
demise  ot  the 
crown,  Stra. 
782.;  bat  the 
king's  writ  of 
error  in  a  quoarB 
impedit,  abates 
by  his  death. 
Stra.  843. 
(6)  Held  to  ex- 
tend  to  a  scfre 
facias,  brought 
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Originally 
judges  were 
appointed 
dunmtebene 
piaeko,  4  Inst. 
75. 


€* 


4< 


by  the  demise  of  any  king  or  queen  of  this  realm;  but  every 
such  writ,  8cc.  shall  remain  in  full  force,  to  be  proceeded  upon, 
bs  if  such  king  or  queen  had  lived." 

t  Also  by  12  and  13  Will.  3.  c.  2.  (which  limits  the  crown  to 
the  princess  Sophia)  it  is  enacted,  '^  That  after  the  said  limita- 
"  tion  shall  take  eflfect  in  the  manner  mentioned  in  the  act, 
''judges' commissions  shall  be  made  quamdiu  se  bene  gesserint, 
"  and  their  salaries  ascertained  and  established;  but  upon  the 
'^  address  of  both  houses  of  parliament  it  may  be  lawful  to 
*'  remove  them." 

f  And  for  the  purpose  of  rendering  more  effectual  the  provi- 
sions of  the  above  statute,  it  is  enacted  by  1  Geo.  3.  c.  23. 
"  That  the  commissions  of  judges  for  the  time  being  shall  be, 
"  continue,  and  remain  in  full  force,  during  their  good  behaviour, 
"  notwithstanding  the  demise  of  his  majesty,  or  of  any  of  his 
"  heirs  and  successors. — Provided  always,  that  it  may  be  lawful 

to  remove  any  judge  or  judges  upon  the  address  of  both  houses 

of  parliament. 

As  to  what  is  incidental  to  all  such  courts  in  general,  I  shall 
only  take  notice  of  the  following  particulars : 

Sect*  14.  First,  That  all  courts  of  this  kind  must  be  courts 
i*ar*  ^"itB^^*'  ^'  ^^^  record;  for  a  court  which  is  not  of  record,  cannot  impose 
Beg.  111.  '  ^^y  ^°®  ^^  ^°  offender,  nor  award  a  capias  agi^nst  him,  nor  even 
F.N. B. 85.  hold  plea  of  a  common  trespass  vi  et  armis.  From  hence  it 
l^^fl    ^A»    clearly  follows,  that  no  proceedings  of  any  court  of  criminal 

I  R.  Abr.  543.    •      •  j*  *•  t_  *  i  .  ®         •        i     .  «  '^     r-  - 

Co.  Lit  117.  JunsdicUon  can  be  removed  into  a  superior,  but  by  writ  of  error, 

s  Lev.  93.  or  certiorari:  and  that  no  averment  can  be  taken  against  the 

s^'io<f'  ^^^^  of  any  thing  recorded  in  any  such  court  (c);  and  that  all 

8  Co.  38.  '  courts  of  common  law  that  have  power  given  them  to  fine  and 

(c)  Salk.200.  imprison,  are  thereby  made  courts  of  record. 

(d)  11 H.  6.  It.      Sect.  15.  Secondly,  That  (rf)  all  such  courts  may  enjoin  the 
8  Co.  M^*  *^^'   people  to  keep  silence  under  a  pain,  and  impose  reasonable  fines, 

II  Co.  43.         ^^*  only  on  such  as  shall  be  convicted  before  them  of  any  crime 

C.£iit.58i.      on  a  formal  prosecution,  but  also  on  all  such  as  shall  be  guilty 

KLeeuii. 36.  ^^' *°^  contempt  in  the  face  of  the  court,  as  by  giving  oppro- 

*  brious  language  to  the  judge,  or  obstinately  refusing  to  do  their 

duty 
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dtt^  as  officers  of  the  court;  and  it  is  said^  that  all  such  .courts, 

except  the  court-leet,  may  also  imprison  all  such  offenders.  Also 

it  seems^Cn)  that  even  a  court-leet  is  so  far  intrusted  with  the  W^'^B-fi** 

keepibg  oip  the  peace  within  its  own  precinct,  that  the  steward  of  Lanib.^c^3. 

it  may^  by  recognizance,  bind  any  person  to  the  peace,  who  shall  lo  H.  6.  lo. 

make  an  afiray  in  his  presence,  sitting  the  court,  or  may  commit  ^'^^'  ^ 

him  to  ward,  either  for  want  of  sureties,  or  by  way  of  punish-  aeems  con. 

ment,  without  demanding  any  sureties  of  him;  in  which  case  he 

may  afterwards  impose  a  fine  according  to  his  discretion;  from 

whence  it  follows,  a  fortiori,  that  other  superior  courts  of  record 

have  the  like  power. 

Sect.  16.  Thibdly,  That  no  judge  of  any  such  court  is  com-  i  h.  7. 26. 
pellable  to  deliver  his  opinion  before-hand,  in  relation  to  any  ^  1°"^  ^^' 
question  which  may  after  come  judicially  before  him. 

J7  Ass*  23. 

Sect.  17*  That  no  such  judge  is  any  way  punishable  for  a  mere  t  R.  Ah,  77, 
error  of  judgment,  as  hath  been  more  fully  shewn  in  the  first  5*  Indict  i7. 
book,  chap.  17.  sect  6.  Sik?«aiV'^"* 

Sect.  18.    It  is  questioned,  whether  all  courts  of  record  may  Lamb.  403, 
not  dischai^e  any  person  arrested  during  his  journeying  to  or  Qu.iKeb.845. 
from  such  courts,  or  necessary  attendance  there,  by  process  from  J  g^J^n^ift 
any  other  court:  however,  it  s^ems  to  be  agreed,  that  any  such  Ravm.  I'oo. 
court  may  discharge  a  person  who  shall  be  so  arrested  in  the  B.  Priv.  35. 

H  Stra.  987.  .6  Mod.  66.  10  Mod.  333.  1  Bar.  K.  B.  S51.  Cooke's  Bank.  Jjlwb,  f  91.  S  Bluck.  1113. 
1  Biack.  410.  (b)  Bot  this  privilege  does  not  extend  to  capital  crimes,  and  ther^re  a  defendant  ma^, 
on  appearing  on  a  lecognizance,  ho  arrested  on  a  new  wanant  for  treasonable  practices,  Rex  v«  Kelly, 
Stn.  530. 


CHAP.  11. 


OF  THE  COURT  OF  THE  HIGH  STEWARD  OF 

ENGLAND. 

A.ND  now  I  am  to  consider  the  nature  of  the  principal  courts  of  13H.  8.  ii. 
criminal  jurisdiction  in  particular.  4?™  *^"  **Jw 

First,  The  court  of  the  high  steward  of  England. 

Secondly,  Th#  court  of  king's  bench. 

Thibdly,  The  court  oC  the  constable  and  marshal. 

'  Fourthly,  The  court  of  the  justices  of  oyer  and  terminer. 

Fifthly,  The  court  of  the  justices  of  gaol-delivery. 

Sixthly,  The  court  of  the  justices  of  assize  and  tdsiprius. 

Seventhly,  The  court  of  conservators;  justices  of  the  peace; 
and  the  sessions. 

Eighthly,  The  court  of  the  coroners. 
Ninthly,  The  sheriff's  tourn. 

Tentbly,  The  court  leet. 

Sect. 


OF  THE  CSOURT  OF  THE  HIGH  STEWARD.    Bk.  «• 


4  iDBt.  58, 59. 
Madoi,  $S, 
1  Comm.  269. 
4  Comni.  359. 
Barr.  234. 
Kely.  56. 
Crom.  of  CoqiIbi 
84. 


Sect.  1.  The  oflke  of  HiOB  Stbwarb  o^  EirQi4k]<i>  wta  w^ 
cieiitly  hereditary,  not  haTing  been  gtanted  to  wy  one  since  die 
reign  of  King  Henry  the  Fourth,  but  oiilyjpr#  hm  vtcex  either  foMi 
the  trial  of  a  peer  on  an  indictment  for  a  c«f)ital  offence^  or  for 
the  determination  of  the  pretenaiona  of  those  who  claim  to  bold 
by  ^nnd  serjeanty,  to  do  certain  honoMiable  sewieea  to  the  lung 
Fleta,  I.2.  c.  t,  at  his  coronation. 

3. 

t  Hale,  7.  It  seem9  needless  to  make  a  parycular  inquiry  concerning  the 

Foste**^'  authority  of  the  court  of  this  high  officer,  of  which  very  little 
Lords  Jonrn.  mention  IS  made  in  our  andent  records  or  law  books;  and  there- 
i2diMaj,i679.  fore  I  shall  content  myself  with  remarking,  in  this  place,  in  gene- 
l^th'i£"'iG79.  ^  ^^  anciendy  the  duty  of  this  oiice  comisted  in  supcintiaing 
3  Inst  ^      '  ftpd  regiilatuig,  next  under  the  king,  the  administration  of  juatice« 

and  all  other  affaics  of  the  lealai,  whethei  civil  oi  nilttaffy,  anA 
that  no  one  under  the  degree  of  nobility  is  capable  of  so  honour- 
able a  post;  and  for  the  particular  manner  of  executing  this  office 
in  the  trial  of  a  peer,  I  shall  refer  the  reader  to  the  chapter  con* 
ceming  the  Trisd  of  Peers.(I) 


1SH.8.  11. 
4  Inst.  69. 
S.  P«  C.  15S. 
Foit,Gh.44. 


Ante,  S. 

Mad.  19. 21. 

135. 

2  Hale,  6. 


CHAP.  HI. 

OF  THE  COURT  OF  KING'S  BENCH. 

X  HE  whole  jurisdiction  which  is  now  distributed  among  the 

1  R.*!a11J4  95   *®^*^'^'  courts  of  Westminster^Hall,  seems,  in  the  first  reigna 

2  Inst  24. '  ^^^^  ^^^  con<j[uest,  to  have  been  lodged  in  one  court,  commonly 
Vide  Introdttc-  called  The  Kmg's  Court,  wherein  justice  is  said  to  have  been  ad- 
PfBcT  ^'^"^*  ministered  sometimes  by  the  king  himself  in  person,  and  some- 
3Comm!^i!*  times  by  the  high  jus  ticier,  who  was  an  officer  of  very  great  au- 
thority, and  used,  in  the  king's  absence  beyond  sea,  to  govern  the 
realm  as  vice-roy. 

Sect,  2.  Out  of  this  court  tbe  courts  of  Common  Pleas  and 
Exchequer  seem  to  have  been  derived,  some  time  before  the 
making  of  the  statute  of  Magna  Charta ;  the  former  of  which 
courts  properly  determines  pleas  merely  civil,  and  the  latter  those 
relating  to  the  revenue  of  the  crown.  After  the  erection  of  these 
courts,  the  supreme  court  seems,  by  degrees,  to  have  obtained 
the  name  of  The  Court  of  King's  Bench,  and  hath  always  re- 
tained 


4  Comm.  262. 
Rei^ves's  His. 
E.X. 

Madoi,  543( 
Co.  lit  71. 
2  In»t  21 »  22. 
Dya,  187. 
CroiQiw  C.  76. 
12  Co.  64. 


(1) 'There  are  two  distinct  and  independent 
coorts  in  whicli  a  lord  liish  steward  ij  occasionallj 
appointed  to  preside.  First,  the  court  of  the  lord 
high  steward.  Secondly,  the  court  <if  our  lord  the 
king  in  parliament  The  first  court  is  instituted, 
by  commission,  for  the  trial  of  peers  indicted  for 
treason,  felony,  or  misprision  thereof  during  the  re* 
cess  of  pariiament ;  in  which  the  high  steward  sits 
as  sole  judge  in  matters  of  law :  and  the  lords  tfiors 
as  judges  in  matters  of  fact  They  cannot,  there* 
fore,  interfere  with  him  in  regulating  the  modes  of 
proceeding,  nor  ousht  he  to  intermix  with  them 
upon  the  decision  of  facts. — Foster,  233.  4  Comm. 
i60.  The  second  court  is  the  house  of  peers  act- 
ing in  its  judicial  capacity,  founded  inimmemorial 
usage  and  the  law  and  custom  of  parliament  3  and 


all  proceedings,  whether  upon  a  writ  of  error,  im- 
peacbment)  or  indictment  remoTed  by  owtiuwut, 
are  in  contemplation  of  law  proceedings  before  the 
king.  In  the  trial  oC  a  peer,  indeed,  loi  a  capital 
offence,  it  hath  been  usual  to  appoint  a  lord  high 
steward  daring  the  ttial,  aod  until  jiidgmttti  is 
given,  for  the  sake  of  order,  regularity,  and  dig- 
nity ;  but  this  appointment  does  not  after  the  na- 
ture and  constitution  of  the  comt:  and  in.  tbb 
court  every  tempon^l  peer  hath  a  right  to  be  pre- 
sent during  every  pvt  of  the  py»citdii|g>  aoa  to 
vote  upon  every  question  both  of  law  and  fact ;  the 
decisionof  wbioh  IS  goMled  by  the  majiirity,aad  in 
which  decision  the  lord  high  steward  mixes  merely 
as  a  peer,  and  in  a»  othac  og)it.'«^F^Mtei^  141, 
142, 143. 
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tdmd  a  utpnmm  jnriidictkm  in  all  crimiiiAl  mailers,  and  also  in 
«8ftaili  paraonal  caatei,  aad  is  stiB  supposed  to  have  always  the 
iamg  himself  m  person  sitting  in  it. 

^or  the  better  understanding  the  nature  of  this  court,  I  shall 
consider  the  following  particulars : — First,  In  what  manner  it 
corrects  all  kinds  of  misdemeanors  of  all  persons  in  general. 
Secondlv,  How  far  it  reforms  inferior  courts.  Thirdly^ 
How  far  its  presence  suspends  the  power  of  all  other  courts. 
Fourthly,  What  rules  are  to  be  observed  in  the  form  of  its  pro- 
ceedings. 

Skd.  3.  As  to  THE  FiasT  POINT,  Itis  certain,  that  this  court  is  sHaIc,  ci.is. 
intnistod  with  the  highest  jurisdiction,  not  only  over  all  capital  ^^^^q?' 
offences,  but  also  all  other  misdemeanors  whatsoever  of  a  public  1  £11. 2t5. 
nature,  tending  either  to  a  breach  of  the  peace,  or  to  the  op-  4  Inst.  ri. 
pression  of  the  subject;  or  to  the  raising  of  faction,  controversy,  lcl?**^\lfif 
or  debate;  or  to  any  manner  of  misgovemment:  so  that  whatso- 
ever crime  is  manifestly  against  the  piiblic  good,  it  comes  within 
the  conusance  of  this  court,  though  it  do  not  directly  injure  any 

{^articular  person;  neither  can  any  private  subject,  who  has  not 
brfeited  his  right  to  the  protection  of  the  law,  suffer  any  kind  of 
unlawful  violence  or  gross  injustice  against  his  person,  liberty,  or 
possessions,  from  any  person  whatsoever,  without  a  proper  re- 
medy from  this  court,  not  only  for  satisfaction  of  the  private  da- 
•  mage,  but  also  for  the  exemplary  punishment  of  the  offender. 

Sect.  4.  Neither  is  it  necessary  in  a  prosecution  of  any  such  1  Sid.  166. 
offence  in  this  cotirt,  to  shew  a  precedent  of  the  like  crime  for-  ^  ^^*  S*  ^^ 
merly  punished  here,  agreeing  with  the  present  in  all  its  circum- 
stances; for  this  court  being  the  ctis^os  fnorum  of  all  the  subjects 
of  the  realm,  wherever  it  meets  with  an  offence  contrary  to  the 
firstprinciplesof  common  justice,  and  of  dangerous  consequence 
to  the  public,  if  not  restrained,  will  adapt  such  a  punishment  to 
it  as  suitable  to  the  heinousness  of  it. 

Sect,  5.  And  so  high  a  trust  doth  the  law  repose  in  the  justice 
and  integrity  of  this  court,  as  generally  to  leave  it  to  the  discre- 
tion of  its  judges  to  inflict  such  fine  and  imprisonment,  and  even 
infemous  punishment,  on  offenders,  as  the  nature  of  the  crime, 
considered  in  all  its  circumstances,  shall  require ;  neither  doth  it  So  they  may 
confine  them  to  make  use  of  their  own  prison,  but  leaves  them  at  ^"*^*'^^*'' 
liberty  to  commit  offenders  to  any  prison  in  the  kingdom  which  Stables  of^ 
they  shall  think  most  proper,  and  doth  not  suffer  any  other  court  England. 

to  remove  or  bail  any  persons  condemned  to  imprisonment  by  Sl?i?^^?P »  » 
tiiem.  WWte,B.ItH. 

Moor,  666.*  1  Sid.  145. 

Stet*(i.  Also  this  court  hath  such  a  sovereign  jurisdiction  in  Dalis^ts. 
ciiminai  matters,  that  it  may  proceed  as  well  on  indictments  ^^.  6. 
found  before  other  courts^  atid  removed  into  this  by  cerhorari,  as  ^  y^^^  ^^ 
on  hidictments  or  informations  originally  commenced  in  it^  whe-  44  £.  s.  si. 
therthe  courts  before  whom  such  mdictments  were  found  be  de-  Cromp.  Jnr. 
termined,  or  suspended,  or  still  in  esse,  and  whether  the  proceed- 
ings be  grounded  on  the  common  law,  or  on  some  statute  making 
a  new  law  bonoeming  an  old  offence,  and  appointing  certain  jus-  . .    ^ 
tices  to  execute  it,  as  the  statutes  of  forcible  (a)  entries,  and  j^i^^/ 

the 
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(a)  C.  Car.  465.  the  Statute  (a)  of  Philip  and  Mary  against' pcfraons  taking  awaj 

sl^v.  179.  females  under,  the  age  of  sixteen  from  their  gnardians^C^)  &c. 

129^30.'^'  Neither  doth  a  statute  which  appoints,  that  all  crimes  of  a  certain 

(()SKeb.75.  denomination  shall  be  tried  before  certain  judges,  exclude  the 

94.106.273.  jurisdiction  of  this  court,  without  express  negative  words;  upon 

i]oJ^!ts^^'  "^^^^^  ground  it  has  been  resolved,  That(c)  33  Hen.  8.  c.  12. 

1  Mod/43.*  which  enacts,  That  all  ^'  treasons,  8cc.  within  the  king's  house 

Burr.  1042.  **  shall  be  determined  before  the  lord  steward  of  the  king's  house» 

1^^%.  "  ^■"  <!<>«»  »»t  '«»tram  this  court  from  proceeding  aghast  such 

s  Hale/5. 9.  offences.     But  where  a  statute  creates  a  new  offence,  (cf)  which 

10  Rep.  73.  Mras  not  taken  notice  of  by  the  common  law,  and  erects  a  new 

1  Roh'92?*'  jurisdiction  for  the  punishment  of  it,  and  prescribes  a  certain  me- 
(d)  1  Sid.*296.  thod  of  proceeding,  it  seems  questionable  how  far  this  court  has 
s  Hale,  5.  an  implied  lurisdiction  in  such  a  case. 

Cro.Jac.643.  ... 

Sect.  7.   But  it  is  certain  that  the  law  has  so  high  a  regard  to 

(0  %9  E.  3. 6.  this  court,  that  it  will  not  suffer  a  record  (e)  regularly  removed 

2  Hale,  3.  into  it  from  an  inferior  one,  to  be  remanded  (f)  after  the  term  in 
40  Aj!s  ^9.  which  it  came  in  (except  in  some  few  (g)  special  cases);  yet  if  the 
1  R.  Ab.  49t.  justices  perceive  that  there  is  any  practice  in  endeavouring  to  re- 
^34.  move  any  such  record^  or  that  the  sole  intention  of  such  removal 
S  P.*c'^?58  *®  ^^^  delay  of  justice,  they  may,  on  their  discretion,  refuse  to  re- 

(f)  1  Rol.  85.    ceive  such  record,  and  may,  before  it  is  filed,  remand  it  back 

(g)  C.  Car.S97.  again,  for  the  expedition  of  justice;  and  upon  this  ground,  (A)  as  I 
1  lei?««?'^'  suppose,  where  one  (who  had  pleaded  not  guilty  to  an  appeal 

1  Sid  *  329.'  below,  and  at  his  trial  had  challenged  so  many  of  his  jury  that  the 
(h)  4  Inst  74,  inquest  could  not  be  taken  for  want  of  jurors,  whereupon  a  new 
Stranffc  440  distringas  was  awarded)  removed  himselifinto  the  court  of  King's 
5  Cora. big.  Bench,  he  was  ordered  to  be  remanded.  Also  by  the  construction 
397.  ^  of  the  statutes  which  impower  the  common*law  courts  of  VVest- 
B^oim  i6«.  ™^"s*®^  ^  grant  a  nisi  prius(i)  for  the  trial  of  issues  joined  in 
231.  -  those  courts,  the  justices  of  die  King's  Bench  may  grant  such 
0  4  Inst.  74.  trial,  as  well  in  cases  of  treason  and  felony  as  in  other  common 
Kay.  364.  cases ;  because,  for  such  trial,  not  the  record  itself  is  sent  down, 
(k)  Cowp.  843.  but  only  the  transcript  of  it.  {k) 

» 

Sect.  8.  And  by  6  Hen.  8.  c.  6.  it  is  recited,  *^  That  divers 
felons  and  murderers,  upon  feigned  and  untrue  surmises,  had 
oftentimes  removed  as  well  their  bodies  as  their  indictments,  by 
writ  and  otherwise,  before  the  king,  in  his  bench,  and  could  not 
by  the  order  of  the  law  be  remitted  and  sent  down  to  the  justices 
of  gaol-delivery,  or  of  the  peace,  nor  other  justices,  nor  commis- 
sioners, to  proceed  upon  them  after  the  course  of  the  common 
Crom.Jor.  213.  law:",  and  thereupon  it  is  enacted,  "  That  the  justices  of  the 

2  Hale,  3, 4. 41.  "  King's  Bench  have  full  authority  by  their  discretions,  to  remand 

**  and  send  down  as  well  the  bodies  of  all  felons  and  murderers, 
brought  or  removed  before  the  king,  in  his  bench,  as  tb^ir  indict- 
ments, into  the  counties  where  the  same  murders  or  felonies 
'^  have  been  committed  and  done;  and  to  command  all  Justices 
**  of  gaol-delivery,  justices  of  peace,  and  all  other  justices  and 
"  commissioners,  and  every  of  them,  to  proceed  and  determine 
*'  upon  all  the  aforesaid  bodies  and  indictments  so  removed,  after 
"  the  course  of  the  common  law,  in  such  matoer  as  the  same  jus- 
"  tices  of  gaol-delivery,  justices  of  peace,  and  other  commis- 
"  sioners,  or  any  of  them,  might  or  should  have  done,  if  the  said 

**  prisoners 


it 
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^*  prisoners  or  indtctments  had  never  been  brought  into  the  said 
''  King's  Bench." 

Sect.  9'   In  the  construction  of  this  statute  it  seems  to  have  lUj.  367. 
been  hglden,  That  it  shall  not  be  extended  by  equity  to  High 
Treason. 

Sect  10.  As  to  TkE  sbcond  point^  viz*  How  far  the  courtof  Sayer,26.si7. 
King's  Bench  reforms  inferior  courts* — ^Theref  is  no  doubt  but  that  ^^'  ^^' 
this  courts  being  the  highest  court  of  common  law,  hath  not  only  ^^^'^^^^^^ 
power  to  reverse  erroneous  judgments  given  by  inferior  courts,  lies'. 
but  also  to  punish  all  inferior  magistrates,  and  all  officers  of  jus-  ^-^^  ^^- 
tice,  for  all  wilful  and  corrupt  abuses  of  their  authority  against  ^^'4^^!^i 
the  known,  obvious,  and  common  principles  of  natural  justice* 
but  not  for  mere  mistakes,  which  an  honest  well-meaning  man 
may  innocently  fall  into. 

Sect.  11.  As  to  THE  THIRD  POINT,  viz.  How  far  the  presence 
of  this  court  suspends  the  power  of  all  other  courts — It  is  cer-  (a)  Sam.  156. 
tain,  that  this  being  the  supreme  (a)  court  of  oyer  and  terminer ,  V^'^^* 
gaol-delivery,  and  eyre,  doth  so  far  suspend  the  power  of  all  other  fj  /^„^  f^ 
justices  of  this  kind,  in  the  county  wherein  it  sits,  during  the  time  Slnst.f7. 
of  its  sitting  in  it,  (if  such  justices  have  notice (()  of  its  sitting  yL^?^«^  ^ 
there,  and  even  without  such  notice,(c)  as  some  say,)  that  all  pro-  b.  Commuk  lo! 
ceedings  commenced  before  any  such  justices  during  such  time  Port  16. 
are  void.     Yet  it  seems  (d)  that  such  justices  may  proceed  upon  S^J?*!^^* 
indictments  taken  in  a  foreign  county  and  removed  before  them,  i)l  286. 
because  the  court  of  King's  Bench  have  nothing  to  do  with  such 
indictments  unless  they  be  removed  into  it.     Also  there  seems  to 
be  the  same  reason  that  such  justices  may  proceed  upon  indict- 
ments taken  before  them  of  offences  in  the  same  county  before 
the  term;  for  it  is  said  in  Keilway,(e)  that  if  an  appeal  be  com-  («)Kieihr.  i6t. 
menced  before  justices  in  eyre,  and  afterwards  another  appeal  be 
brought  in  the  King's  Bench,  it  will  be  a  good  plea  that  another 
appeal  is  depending;  which  shews  that  the  King's  Bench  ought 
not,  without  a  certiorari,  &c.  to  intermeddle  in  an  appeal  whereof 
another  court  is  legally  possessed  before;  and  the  reason  seems  to 
be  the  same  as  to  indicttnents :  and  it  is  said  in  the  same  book, 
that  if  the  King's  Bench  and  justices  in  eyre  are  in  one  county, 
yet  this  shall  not  change  the  power  of  the  justices  in  eyre:  but 
that  if  the  king  will  make  process  for  any  thing  not  commenced 
before  the  justices  of  eyre,  as  to  such  thing  their  power  is  ceased ; 
by  which  it  seems  to  be  implied,  that  as  to  what  was  commenced^ 
before  them,  their  power  continues.     However,  it  is  certainly  the  s  ImU  24. 
safest  way  for  any  of  the  justices  above-mentioned  proceeding  on  ^^°*^  ^* 
any  such  indictment,  to  have  a  special  commission  for  that  pur-    "™*  ^  ^ 
pose,  and  it  is  most  advisable  that  such  commission  bear  teste  in 
the  term. 

Sect.  12.  But  it  is  enacted  by  25  Geo.  3.  c.  18.  "  That  when  The  gaol  deK,. 
"  any  session  of  <nfer  and  terminer  and  gaol-delivery  of  Newgate,  ^*JJg°hJ[^ot 
*'  in  the  county  of  Middlesex,  shall  have  been  begun  to  be  holden  Ss  suspended 
'^  before  the  essoin  day  of  any  term,  the  same  session  shall  and  by  the  sitting  of 
"  may  be  continued  to  beholden,  and  the  business  thereof  finally  B^^h°|[j, 
concluded,  notwithstanding  the  happening  of  such  essoin  day 
of  any  tenu^  or  the  sitting  of  the  said  court  of  King's  Bench  jat 

"  Westminster, 


<€ 
ft 
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*'  VfeBtrnmaHerp  or  •b^wh^re  in  tbe  said  couAlj  of  MiddteMX} 
*'  and  that  all  trials^  judgments,  proceedings,  actsidaeds^  matters) 
^*  and  things  whatsoe^r,  and  all  proceedings,  acts^  deeds,  matters,- 
**  and  things,  in  pursuance  6t  suck  judgments,  hud,  ittade,  and 
**  AoM  hi  such  sessioii,  so  continued  to  be  holden  afhet*  the  essoin 
**  day  of  any  term,  or  the  sitting  of  the  said  court  of  King's 
*<  Bench  at  Westmilistmr,  or  eisewbsre  in  the  coikity  of  Middle- 
*'  itt^  shall  be  good|  yalidy  and  effeotual  in  law,  and  deeikied,  re^ 
puted»  and  taketi  to  be  so^  to  all  inteota  And  purposes  whatao^ 


€* 


''  ever*" 


&ed.  IS.  Add  by  the  S2  Geo.  3.  C.  4d.  *'  Ttlie  Justices  of  thcJ 
*'  peace  for  the  county  of  Middlesdjt  ^e  efiabled  to  coutibUe  A 
"  sessioU  of  the  peace^  and  of  iwet  and  tefminer,  begun  to  b6 
^*  boMeli  before  the  esSoiti  day  ofterln  tod  sitting  of  me  King's 
*'  Bench  at  Westminster,  notwithstanding  the  happening  of  such 
**  esaoin  day,  of  the  sitting  of  the  said  oourt  of  King's  Bench  at 
''  Westminsteri  or  elaewhere  in  the  oounty  of  Middlesex*" 

(a)C6.ta!L5r       ^^^^*  ^^'  -^*  *^  '^^^  FotHTfl  l^oiNT,  ^li.  What  rules  are  to  be 
58. 6oJ  '  observed  in  the  fortn  of  the   proceedings   of  this  courts— It 

(*)Co.£at.       seetheth  that  all  process  upon  writs  of  appeal,  (a)  and  also  all 


5H>  W,  55S,  prQ^ggg  Upon  indictments  (A)  removed  hither  by  certiorari,  from  a 
(e)  Co.  Cut  51^  loreign  county,  ought  to  be  made  returnable  coram  nobis  ubi- 
^^^  tun^ue  fuerimus;  but  that  all  process  upon  bills  (c)  of  appeal 

S5f,  553.  $61. 
Con.  Co.  Eof  • 
360.  S63. 
U)  9  Co.  118. 
Co.  Lit  134. 
1  Lev.  61. 
1  Sid.  7t. 


against  one  in  cuslodiA  mateschalli,  and  perhaps  also  upon  indict- 
)nents((2)  commenced  in  the  Klng^s  Bench,  ought  to  be  return- 
able coram  nobu  apud  IVestmonasterium*  Also  it  has  been  re- 
solved, (e)  That  where  the  court  proceeds  on  an  offence  commit- 
ted in  the  same  county  Wherein  it  sits,  the  process  may  be  made 
returnable  immediately;  but  that  where  it  proceeds  on  an  offence 
4^.^***  removed  hj  certiorari  from  another,  there  must  be  fifteen  days 

tliut550.568«  between  the  teste  and  return  of  every  process.(l) 


(1)  The  yas&oa  of  tikis  eottrt  Sre  tlie  lOf erefgfi 
judges  of  gaol-defit«i^  tad  of  &fftr  uid  Um^mit, 
9  Co.  118.  and  Uiorafore,  where  proceedings  are 
fiimted  to  justices  of  oyer  and  t$mdngr,  the  coert  of* 
King's  Bench  hatf  an  Implied  jnfisdicfjdn,  t  Hale, 
4.  Thej  are  alsooonservaton  of  ihe  pftie,  4  lost 
7S.  thronghoat  the  whole  reahn,  t  im.  Abr«  558« 
and  supreme  coroners  of  all  England,  4  Co.  57  ; 
and  therefore,  where  (he  sheriff  or  coroners  may  re- 
ceive appeals  by  bill^^is  court  may,  d/dflJon,  do 
the  same,  4  Inst  7U  4  Co.  57«  This  court  during 
the  term,  and  any  judge  thereof  during  vacation, 
may  admit  persons  committed  for  any  crime  to  bail, 
accordmg  to  their  dlscietion,  9fcin.  685.  Salk.  105« 
Strange,  $11.  1  Com.  Digest.  497.  be  it  treason, 
Iburder,  or  any  other  offence,  S  Inst.  189.  Latch. 
It,  V^ugban,  l57.  Comb.  111.  f98.  1  Com. 
Digest.  495*  except  penoos  committed  by  dther 


bouse  of  paffiametit  duiftig  the  sessions,  Wilsoo, 
§99.  and  perMMM  committed  for  contempts  by  any 
of  the  king's  supreme  courts  of  justice,  4  doaim* 
800.  Also  where  the  body  of  an  offender  attainted 
in  the  country  Is  removed  by  htAeaieorpiu,  and  the 
record  by  asrHpnsri,  into  this  court,  it  may  award 
execution,  Cfa  Cod.  176*  to  be  done  bv  the  nar- 
sbal,  2  Hale,  5*  or  it  may  issue  a  mandate  to  the 
sheriff  to  perform  it  as  the  marshafs  assistant, 
1  Hale,  464.  And  where  persons  pit  In  feigned 
bail,  so  as  not  to  be  reached  by  tl  Jao.  !•  this 
court  may  order  all  the  parties  concerned  to  be  set 
in  the  pulory.  Strange,  S84.  This  court  also  has 
power  to  compel  the  production  of  examinations, 
papers,  books,  &c  and  to  do  whatever  may  be  ne- 
cenaiy  to  the  attmnment  of  justice^  Strange,  364> 
954. 


CHAP. 


Ch.4«  (  H  ) 


CHAP.  IV. 

OF  THE  COURT  OF  THE  CONSTABLE  AND 

MARSHAL. 

For  the  better  Understanding  the  nature  of  thii  courts  it  maj  2Con.Difrst, 
not  be  improper  to  premise  some  general  connderationa  concern-  ^^' 
ing  the  ancient  jttriadichon  of  those  bigb  officers  be£Dte  whom  it 
is  holden. 

Sect.  1.  As  to  the  office  of  High  Constable  of  England,  which  Dvet^  C89. 
anciently  was  hereditary,  the  same  being  esteemed  of  too  high  *  ^^^  ^^* 
authority  to  be  safely  intrusted  with  any  subject,  but  only  pro  Aac  f^SSi/iSs. 
vke,  since  the  reign  of  King  Henry  the  Eighth;  and  there  being  Madoi,  tr,  t%, 
rery  little  to  be  feand  in  oor  ancient  records  and  histories  con-  ^« 
coming  the  particular  power  or  authority  ot  tbts  high  office>  our 
most  kamed  antiquaries  seem  to  be  able  to  give  us  little  mora 
than  their  own  cenjeetnres  concerning  tbis  mattttfr    Howeiii^, 
there  is  no  doubt  but  that  he  was  an  ^cer  of  tery  great  power 
both  IB  war  and  peace ;  and  indeed  bis  very  name  iaaporta  no  leas;  / 

for  t^  word  ''  Conatable"  sigaifyiipig  in  general  a  conaasanckr  or 
officer,  he  wb^  waa  catted  CDoaldUe  of  Engkmd,  ov  the  kiitt'a 
constahte,  oi  somelimea^  bj  the  way  of  exniaency,  the  cooatabSe^  « 

without  any  otber  additioB».  cannot  bat  be  thought  to  bare  be^n  a 
peison  o£  the  highest  comaand  and  authority;  and  the  statute  of 
IS  Rich.  2.  (wUch  is  at  large  aet  fottb  in  the  following  past  of 
this  chapter,)  restrainiBg  his  jusis^ction  to  things  touching  war 
not  detarjBunable  by  the  Gomatcsi  hm,.  in  rehtioft  to  which  it  le^ 
quires  him  to  proceed  according  to  ancient  uaage,  deafly  sup-^ 
poees  him  to  faave  an  ancient  established  authority  coneemiag* 
these  matters;  and  it  seenw  to  have  been  somewhat  doubtful,  be*^ 
fore  the  making  of  the  said  statute,  whether  the  constable  and  the 
marshal  had  not  a  general  jurisdiction  over  all  contracta  whatso-  48  £.  3. 3. 
ever  made  beyond  sea.  13IL4.  4,5* 

Sea.  2.  Neither  do  tiiere  seem  to  be  ai^  greater  footsteps  in 
antiquity  of  the  original  institution  of  the  office  of  the  Lord  Mav* 
ahal,  or  of  hia  power  or  auth<Nrity;  for  anciently  there  were  seve*^ 
rat  officers  of  the  king's  household  who  were  called  marshals^  aa 
the  marshals  of  his  horses^  of  his  birds,(e)  and  of  bis  maasurea,  (a)  Msdox,  90. 
who  bad  certain  salaries  allotted  them  t&9  the  UMwiagement  or 
well-ordering  of  the  thm^  committed  to  their  charge.    And  m 
the  ancient  records  relating  to  those  officers^  there  sccma  no^ 
aK>ra  to  be  meant  by  having  the  marsbalsy  of  m  thmfg^  dian  to 
have  the  oversight^  or  charge,  or  ordering  of  it:  also,  in  our  oM  Bfodoz,  so,3i. 
records,  there  art  some  officers  tedien  notice  of  by  the  name  of 
marshals,  who  are  mentioned  only  in  generd  to  have  been  ser- 
vants of  the  king's  household,  without  any  ftirtber  account  of 
ihm  nature  of  their  office  or  du^  m  particulav.    However,  we  find'  Madox,  to.  so. 
that  in  the  twenty-second  year  of  King  Edward  the  Third,  the  ^  ^  ^^*  ^^- 
parliameBt  granted  fifteenths  on  divers  conditions>  one  of  which 
was,  Aat  there  sdiaH  be  no  mareschalsy  in  England  except  the 
■saKaclialsy  of  the  king,  and  of  the  gumdian  el  England  when 
the  long  sludl  be  out  of  England,    i^d  it  seems  dear  that  there 

was 
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was  one  marshal  superior  to  the  rest,  who  was  sometiines  called 

the  master-marshal^  at  other  times  the  king's  marshal,  the  mar- 

Madox,Si,33,  shal  of  England,  or  the  earl-marshal,  being  an  officer  of  very 

3S*  great  authority  both  in  war  and  peace,  whose  principal. office  in 

(a)  Fleu,  1. 9.    time  of  war  (a)  was  to  regulate  the  encampments  of  the  army,  and 

1^  4.  to  assign  to  the  troops  their  respective  posts  in  theday  of  battle; 

m'iu^SS.  *°**  ***  *®  ^™®  ^^  peace  (i)  to  provide  for  the  security  of  the 

'-   '  king's  person  in  his  palace,  to  distribute  the  lodgings  there,  and 

to  preserve  peace  and  order  in  the  king's  household,  and  to  be 

assistant  to  the  constable  in  determining  causes,  and  also  to  exe* 

(c)  4  Inst  U3.  ^^^  ^^  orders(€)  both  of  the  court  of  the  constable,  wherein  he 

Cas.mPftrL60.  himself  sat  as  judge,  and  of  the  court  of  the  high  steward, (^f)  to 

(i)  Fleu  L  J.     yflach^  he  seems  to  have  been  only  an  officer, 

C»  •}•  ^^ 

Sieet.  3.  But  whatever  might  be  the  original  institution  of  these 
officers,  or  the  nature  of  their  authority,  it  is  certain  their  juris- 
diction is  at  present  declared,  limited,  and  restrained,  by  certain 
Hadoi,  S9.        acts  of  parliament,  before  the  making  whereof  we  have  scarce 

any  thing  memorable  on  record  concerning  this  matter. 

Sect.  4.  And  first  by  8  Rich.  2.  c.  5-.  **  Because  divers  pleas 
concerning  the  common  law,  and  which  by  the  common  law 
ought  to  be  exammed  and  discussed,  are  of  late  drawn  before  the 
constable  and  marshal  of  England,  to  the  great  dami^e  and  dis- 
quietness  of  the  people:"  it  is  agreed  and  ordained,  **  That  all 
**  pleas  and  suits  touching  the  common  law,  and  which  ought  to 
''  be  examined  and  discussed  at  the  common  law,  shall  not  here- 
''  after  be  drawn  or  holden  by  any  means  before  the  aforesaid 
**  constable  and  marshal,  but  that  the  court  of  the  same  constable 
''  and  marshal  shall  have  that  which  belongeth  to  the  same  court, 
**  and  that  the  commoh  law  shall  be  executed  and  used,  and  have 
**  that  which  to  it  belongeth,  and  the  same  shall  be  executed  and 
''  used,  as  it  was  accustomed  to  be  used  in  the  time  of  King 
"Edward." 

Sect.  5.  And  it  is  farther  declared  by  IS  Rich.  2.  c.  2.  in  the 
following  words : — **  Because  that  the  commons  do  make  a 
grievous  complaint,  that  the  court  of  the  constable  and  marshal 
hath  incroached  to  him,  and  daily  doth  incroach,  contracts,  cove- 
nants, trespasses,  debt,  and  detinues,  and  many  other  actions 
pleadable  at  the  common  law,  in  great  prejudice  of  the  king,  and 
of  his  courts,  and  to  the  great  grievance  and  oppression  of  the 
Co.  lit  391.  people :  our  lord  the  king,  willing  to  ordain  a  remedy  against  the 
4  Inst.  19^.  prejudices  and  grievances  aforesaid,  hath  declared  in  this  parlia- 
ment, by  the  advice  and  assent  of  the  lords  spiritual  and  tempo- 
ral, the  power  and  jurisdiction  of  the  said  constable,  in  the  form 
that  folio  wetht — ''To  the  constable  it  pertaineth  to  have  cogni- 
"  zance  of  contracts  touching  deeds  of  arms  and  of  war  out  of 
''  the  realm,  and  also  of  things  that  touch  war  within  the  realm 
"  which  cannot  be  determined  nor  discussed  by  the  common  law, 
''  with  other  usages  and  customs  to  the  same  matters  pertaicung, 
"  which  oth^  constables  heretofore  have  duly  and  reasonab^ 
**  used  in  their  time;  joining  to  the  same,  that  every  plaintiff  shall 
**  declare  plainly  his  matter  in  hb  petition,  before  that  any  map 
''  be  sent  for  to  answer  thereunto.  And  if  any  will  complain  that 
*'  any  plea  be  commenced  before  the  constable  and  marshal  that 
,  "  might 
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*'  might  be  tried  by  the  common  law  of  the  land,  the  same  plain* 

''  tifl'  shall  have  a  privy  seal  oC  the  king  without  difficulty,  directed 

"  to  the  said  constable  and  marshal,  to  surcease  in  that  plea  until  ^  Sbyr.  353. 

**  it  be  discussed  by  the  king's  council,  if  that  matter  ought  of  right 

**  to  pertain  to  that  court,. or  otherwise  to  be  tried  by  the  com- 

''  mon  law  of  the  realm  of  England,  and  also  that  they  surcease 

''  in  the  mean  time.'' 

Sect,  6.  And  it  is  further  enacted  by  1  Hen.  4.  c.  14.  as  fol- 
loweth : — "  For  many  great  inconveniences  and  mischiefs  that 
often  have  happened  by  many  appeals  made  within  the  realm  of 
England  before  this  time,"  it  is  ordained  and  established  from 
henceforth,  "  That  all  the  appeals  to  be  made .  of  things  done 
*^  within  the  realm,  shall  he  tried  and  determined  by  tibe  good 
**  laws  of  the  realm,  made  and  used  in  the  time  of  the  king's  no- 
'^  ble  progenitors;  and  that  all  the  appeals  to  be  made  of  things 
**  done  out  of  the  realm,  shall  be  tried  and  determined  before  the 
**  constable  and  marshal  of  England  for  the  time  being :  and 
'^  moreover,  it  is  accorded  and  assented,  that  no  appeal  be  from 
"  henceforth  made,  or  in  any  wise  pursued,  in  parliament  in  time 
"  to  come." 

For  the  better  understanding  of  the  construction  of  these  sta- 
tutes, and  the  nature  of  this  court,  I  shall  examihe  the  following 
particulars: — 

FiBST,  How  far  the  said  court  hath  conusance  of  points  of 
honour  in  general. 

Secondly,  Whether  it  can  punish  private  persons  for  mar- 
shalling funerals. 

Thirdly,  Whether  it  can  be  holden  by  a  lord-marshal  alone, 
without  a  constable. 

Fourthly,  Whether  its  power,  as  to  appeals  of  treason,  be 
superseded  by  26  or  35  Hen.  8;  or  5  and  6  Edw.  6.  c«  11;  or 
1  and  2  Ph.  and  Mary,  c.  10. 

Fifthly,  By  what  law,  and  in  what  manner  it  proceeds. 

Sixthly,  Whether  it  may  be  prohibited  if  it  exceed  its  juris- 
diction. 

Seventhly,  Whether  it  can  be  holden  by  commission. 

Sect.  7.   As  to  the  first  point.  It  is  observable,  that  the 
above-mentioned  statute  of  13  Rich.' 2.  c.  2.  declares  the  juris- 
diction of  this  court,  in  relation  to  things  done  within  the  realm, 
in  these  words,  **  To  the  constable  pertaineth  conusance,  &c.  of  i  Hale,  500. 
''  things  that  touch  war  within  the  realm,  which  cannot  be  deter- 
^  mined  nor  discussed  by  the  common  law;" — from  whence  it 
seems  to  follow,  that  this  court  has  nothing  to  do  with  a  mere 
civil  matter,  no  way  relating  to  war;  and  therefore  the  proceed- 
ings of  the  court  of  the  lord-marshal,  in  the  time  of  King  Charles 
the  First,  for  bare  scandalous  words  reflecting^  on  the  honour(6r)  ^\7^^'  ^'®' 
or  gentility  of  fomilies,  seem  no  way  to  be  maintained.    Yet  it  ,  Roahworth, 
seems  to  be  taken  for  granted  in  some  books,  (6)  that  disputes  1055,  t056.     . 

concerning  (*)^5*^**^' 

°  1  Rol.  87, 
2Ler.  134.    Shower,  353.    1  Sid.  353.    iL«t.  fSO. 
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(a)  2  Rash- 
worth,  1055, 
1056. 

(6)  Shower's 
Pari.  Cas.  64, 
65. 


(«)  1  Rol.  87. 


(<0t3Hen.4. 
4.5. 


1  Sid.  S5S. 
Shower,  353. 
7  Mod.  lies. 


Cases  in  ParL 
58,  &c 


ft 


tionctrtaog  pr^oedMcy^  and  points  of  honour,  Md  sstkftMtioii 
tbereio^  are  proper  for  this  court.-  Neither  do  I  fitid,  that  the 
proceediiogi  therein  against  persons  for  falsely  assuming  the 
name  and  arms  of  honourable  families,  were  censured  or  dis- 
allowed by  the  learned  (a)  members  of  the  committee  of  the 
House  of  Commons^  in  die  year  l6d9>  who  were  appointed  to 
inquire  into  the  abuses  of  this  court.  And  it  seems  to  be  admit- 
ted (6)  in  the  a^ument  of  Oldis's  case,  that  all  matters  of  this  na- 
ture are  proper  for  this  court:  yet  it  seems  to  be  a  large  interpret 
tattoo  to  make  these  things  relate  to  war,  so  as  to  come  within 
the  declaratioa  above-mentioned;  and  the  rule  laid  down  in 
Roll's  Reports,  (c)  that  the  marshal  has  power  given  him  where 
the  common  law  gives  no  remedy,  seems  no  way  maintainable 
from  the  statute;  for  it  doth  not  say  in  general,  **  That  to  the 
*'  constable  pertaineth  conusance  of  things  which  cannot  be  de* 
*'  termined  by  the  common  law,"  but  of  "  thinas  of  war,  &c. 
*':  which  cannot  be  thereby  determiiied  :"(^)  neiuer  is  it  a  con* 
elusive  argument,  that  a  matter  which  is  remediless  by  the  com* 
mon  law>  must  have  a  remedy  from  some  other  law;  yet  inas* 
much  as  by  the  preamble  of  the  said  statute,  its  chief  intention 
appears  to  be  to  prevent  incroachments  on  the  common  law,  and 
such  proceedings  in  matters  whereof  the  common  law  hath  no 
conusance,  it  cannot  be  said  any  way  to  mcroach  upon  it.  And 
inasmuch  as  the  said  statute  is  wholly  declarative,  and  hath  no 
Mgative  words;  and  the  constant  practice,  which  is  the  best  in- 
terpreter of  laws,  and  fhe  general  opinion  of  lawyers,  seem  to 
countenance  such  proceedings;  I  shall  not  take  upon  me  to  de- 
termine how  far  they  may  be  warrantable. 

Sect.  S.  As  to  THE  SECOND  POINT,  viz.  Whether  this  court 
can  punish  private  persons  for  marshalling  funerals.  Though  it 
should  be  granted,  that  the  marshalling  of  public  funerals  be- 
longs to  the  heralds,  who  are  attendants  oh  this  court,  and  that 
no  other  persons  without  their  licence  can  lawfully  intermeddle 
therein;  yet  it  does  by  no  means  follow,  that  the  marshal  has 
power  to  punish  liiose  who  shall  be  guilty  of  any  such  incroach- 
ment;  but  the  proper  remedy  seems  to  be  by  action  on  the  case 
at  common  law,  and  not  by  a  suit  in  this  court,  which  by  the 
above-mentioned  statute  of  8  and  13  Rich.  2.  has  cognizance 
only  of  such  matters  which  cannot  be  determined  nor  discussed 
by  the  common  law.  And  this  seems  to  be  the  principal  reason  of 
Dr.  Oldis's  case^  wherein  a  suit  in  the  marshal's  court  against  one 
DomvillCji  for  tsiking  upon  him^  without  license,  to  paint  arms 
and  escutcheons^  and  causing  them  to  be  fixed  to  hearses,  and 
providing  and  lending  palls  for  funerals,  and  painting  arms  for 
one  who  had  no  right  to  their  use  at  the  funeral,  and  marshalling 
several  funerals,  &c.,  was  prohibited  by  the  court  of  Exchequer, 
upon  great  deliberation,  with  the  advice  of  the  rest  of  the  judges, 
and  the  iudgment  was  afterwards  confirmed  by  the  House  of 
Lords,  (l) 

Sect. 

**  not  helong,  or,  at  least,  that  those  they  assume 
"  do  not  belong  to  them,  their  way  is  to  post  them 
«  up ;  but  by  what  law  or  justioe  they  do  this  I  can- 
"oot  tell."— 7  Mod.  128. 


(1)  In  WW  V,  Ann>  Lord  Holt  sud,  "  The  minis- 
*'  ters  of  this  court  <  would  have  the  words  of  IS 
'*  Rieh.  2.  to  mean  ooatt  of  arms  and  escutcheons, 
matters  which  they  very  well  understand;  and  if 
tiiey  and  people  aamuae  anw  to  whom  amis  do 
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Sed.  SL  As  to  THE  VHiBD  rmnrr,  %ri».  Whetter  Ak  cmirt  eall  (a)CWi!n 
be  bolden  l^y  the  lonl-4ii«rBhal  aione^  without  the  constable.   Il  ^^*  65,6S.|. 
was  atroDglj  iasiated  in  the  afgiuiMiits(a)  made  use  ^  in  Dr.  ytde  Har  ^^' 
Oldie's  case,  that  the  lord^martluil  eaniiot  hold  this  eourt  without  Co.  Lit  p.V5. 
die  constable;  fnd  this  was  also  the  opiniois  of  the  abovo^meD-  ^^0)- 
tioned(&)  karaed  GOflunitlee  of  the  House  of  C<MBunons^  in  die  io^^.    ^^' 
jear  l6^.    A«d  it  is  certain,  that  all  our  ancient  law»books(e)  (e)s'p.C.  65. 
and  T€pott8(d)  which  speak  of  this  court,  speak  of  it  either  as  the  ^^^  ^^'  8<* 
court  of  the  constable  and  marshsd,  or  of  the  constable  onlyj(e)  41^1*.  125^ 
and  it  is  observable,  that  the  above-^oentioned  statute  of  Id  Rich.  Co.  lit.  teu 
2,  which  us  the  preamble  speaks  of  this  coiirt  as  the  court  of  the  ^^' 
constable  and  marshal,  in  the  body  of  the  act  mentions  the  con-  j^ufsTs.^^ 
stable  only.    And  it  is  further  remarkable,  that  wherever  the  con*  48  £.  s.  s. 
stable  is  mentioned  together  with  the  marshal  as  judge  of  thie  fx  ^  u  ^'  '^* 
court,  he  is  always  put  before  him  9  which  9eems  to  intinMite,  thai  jju,  ^\^*  ^* 
he  is  looked  upon  as  the  principal  judge  of  it :  and  it  is  agreed  hy  (f)  1  lost.  74. 
ii\,(fy  that  the  marshal  cannot  determine  an  appeal  of  death,  or  frL'*7^^^^* 
treason,  without  a  ccmstable.     But,  on  the  other  side,  it  may  bo  cuesinPail. 
argued,  that  the  reason  why  an  appeal  of  a  capital  matter  necessa-  61. 
rily  requires  a  constable  as  well  as  marshal,  is,  because  the  first  iJ^^'  *??• 
of  Henry  the  Fourth,  which  orders  how  such  an  appeal  shall  be     "^*°^'  ' 
brought,  is  express,  '*  that  it  shall  be  tried  and  determined  before 
**  the  constable  and  marshal  of  ^England  for  the  time  being;'* 
whereas  the  other  statutes  only  provide  against  die  incroach- 
ments  of  this  court,  and  do  not  mention  in  what  manner,  or  be- 
fore whom,  it  shall  be  bolden,  but  they  seem  to  refer  such  ques- 
tions to  ancient  usage ;  so  that  if^(g)  before  these  statutes,  the  ^)Ca««in 
court  was  usually  holden  before  the  constable  and  marshal  jointly  ^^'^»^9 
and  severaIly,(A)  according  to  the  common  usage  of  other  courts,  (&)Se«Ch.|, 
which  generally  may  be  holden  before  one  judge  in  the  absence  '*  ^^* 
of  the  rest,  it  seems  a  reasonable  construction  of  the  said  statutes 
to  allow  this  court  still  to  be  so  holden.     Neither  is  it  probable, 
that  the  lord-marshal,  upon  the  extinguishment  of  the  hereditary 
office  of  the  constable,  should  from  time  to  time,  in  the  reigns(i)  (i)  Cases  in 
of  King  Henry  the  Eighth,  Queen  Elizabeths  and  King  James  P«ri-6o,6i. 
the  First,  hold  this  court  by  himself,  without  any  constable,  and  ^Yns^.  i's6. 
also  often  be  assisted  therein  by  the  judges  of  the  common  law^  ^  Comm.  t64. 
unless  it  were  then  well  known  that  such  his  proceeding  was 
warranted  by  the  ancient  and  established  usage  of  his  court;  and 
it  is  very  extraordinary,  that  our  judges  and  lawyers  should  gene-  (k)  Hob.  isi. 
fally(A)  take  it  as  a  thing  granted,  that  the  marshal  is  at  this  day  ^  ^'  ^ 
the  proper  judge  of  points  of  honour,  &c.  if  it  were  imagined  that  sbower,  S54. 
he  has  no  power  to  act  without  the  concurrence  of  a  constable.    1  Sid.  35s. 

1  Lev.  S30. 

Sect.  10.  As  to  THE  FOURTH  POINT,  Wj».  Whether  the  power 
of  this  court  as  to  the  appeals  of  treason,  be  superseded  by  the 
sUtutes  of  26  Hen.  8.  c.  13.  the  35  Hen.  8.  c.  2.  the  5  and  S 
Edw.  6.  c.  11.  or  the  1  and  2  Ph.  and  Mary,  c.  10.  by  the  said 
statutes  of  Henry  the  Eighth  and  Edward  the  Sixth,  <'  AU  trea-  s  Hale,  16S. 
''  sons,  &c.  done  out  of  this  realm  shall  be  inquired,  beard,  and 
**  determined,  before  the  King's  Bench,  or  before  commissionerv^ 
8cc.  as  if  they  had  been  done  in  the  same  shire  wherein  they 
shall  be  inquired  of,  8cc/'  And  by  the  statute  of  Philip  and 
Mary,  *'  All  trials  for  ai^y  treason  lAall  be  only  according  to  the 

'*  due 
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CaseimPM^et.  ''  due  Older  and  course  of  the  common  law."  Yet  it  hath  been 
^10^124^'      adjudged.  That  none  of  these  statutes  take  away  the  jurisdiction 

of  this  court  in  relation  to  such  treason  :  for  the  said  statutes  of 

Henry  the  ^i^hth  and  Edward  the  Sixth  being  wholly  ia  the  af- 

finnative,  and  it  bein^  their  chief  intention  to  supply.a  defect  in 

the  common  law,  which  had  provided  no  method  for  the  trial  of 

-    such  offences  by  jury,  they  shall  not  without  express  words  be 

construed  to  take  away  the  authority  of  an  ancient  court  confirmed 

by  parliament;  and  therefore  the  abovementioned  expression, 

''  That  all  such  treason  shall  be  tried  by  the  King's  Bench,  8cc/' 

shall  be  taken  to  purport  no  more  than  that  *'  the  King's  Bench, 

**  &c."  shall  have  authority  to  try  them  ;  and  as  to  the  1  and  2 

Philip  and  Mary,  the  plain  import  thereof  seems  to  be,  to  restore 

Ruflhw.  107.       the  ancient  manner  of  trial  by  the  course  of  the  common  law  to 

^\Z1l^        all  treasons  within  its  jurisdiction,  which  had  been  much  altered 

4.IiDt  It4.        by  some  statutes  in  the  former  reigns ;  and  this  is  fully  satisfied 

by  ab<dishing  all  innovations  in  the  proceedings  at  common  law, 

and  has  no  relation  to  cases  no  way  within  its  conusance. 

Sect.  11.  As  to  the   fifth  point,  viz.  By  what  law  and  in 
...   .  what  manner  this  court  proceeds.     There  is  no  doubt  but  that 

s  lost  51.  '  it  .ought  to  follow  its  own  customs  and  usages  so  far  as  they  go, 
1  Imt  261.  and  in  cases  omitted,  the  rules  of  the  (a)  civil  law.  And  because 
%Utl*^\t&  ^^  ^^  °^^  *  court  of  common  law,  a  (6)  condemnation  in  it  for  a 
RQshw°i07.  capital  offence  causes  neither  forfeiture  of  lands  nor  corruption 
lis,  &c.  of  blood ;  neither  can  an  error  in  its  proceedings  be  remedied  by 

«^*! m"^^*  ^"*  ^^  error,  but  only  by  appeal  to  the  king :  and  yet  the  judges 
(r)  4  lost.*  185.  of  the  common  law  take  notice,  of  the  jurisdiction  of  this  court, 
341.  ^  and  give  credit  to  a  certificate  of  its  judges,  for  the  trial  of  an  (c) 

S?3o*h'6*'6*"  ^**"®  concerning  its  proceedings  ;  {a)  for  the  civil  law  is  as  much 
37  H.  6.3.  JO.  the  law  of  the  land  in  such  cases  wherein  it  has  been  always  used, 
b.  21.  as  the  common  law  is  in  others. 

Huttoii,3.  ^  Sect.  12.  It  is  questioned.  Whether  the  king  hath  any  remedy 
in  this  court  against  an  offender  by  way  of  indictment  or  informa- 
tion by  the  attorney-general. 

Sect.  13,  As  to  the  sixth  point,  viz.  Whether  this  court  may 
be  prohibited,  if  it  exceed  its  jurisdiction.  It  is  expressly  re- 
solved in  Oldis's  case.  That  the  said  court,  being  holden  before  the 
lord  marshal  only,  may  be  prohibited  by  the  courts  of  common 
law,  if  it  exceed  its  jurisdiction ;  and  it  is  strongly  insisted  on  in 
the  argument  of  that  case.  That  the  court  of  the  constable  and  mar- 
shal may  also  be  prohibited :  but  there  having  been  no  court  holden 
before  a  constable  and  marshal  for  these  many  years,  and  there^ 
seeming  to  be  small  likelihood  of  its  being  revived,  I  shall  refer 
Cases  in  Pari,  the  reader  for  the  further  examination  of  this  matter  to  the  learned 
61. 66,  Sir  Bartholomew  Shower's  report  of  the  said  case.  (2) 

Sect.  14.  As  to  the  seventh  point,  viz.  Whether  the  said 

court 

(t)  Lord  Holt  doubted,  it  it  said,  whether  there  able  fellow ;"  opon  a  motion  for  a  prohibitioD,  and 

could  be  any  such  court  as  a  Court  of  Honour.  This  a  search  into  precedents,  none  could  be  found  of 

was  in  Ifae  case  of  Chambers.  ▼•  Sir  J.  Jennings,  sucha  suit  for  words,  and  a  prohibition  was  granted^ 

bang  a  libel  in  the  court  of  honour,  for  using  these  '  Hdt  farther  saying,  thkt  a  prohibition  would  lie  to  a 

words,  Tis.  "  you  a  knight,  you  pitiful  inconsidcr-  prstmcM  court.    (Salic.  555.) 
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court  can  be  holden  bj  conunisaioD.  It  eeems  to  be  the  better 
opinion  of  the  court  in  Parker's  case.  That  during  the  lunacy  of 
an  earl  marshal,  it  may  well  be  holden  before  commissioners  de-  ^  j^^  ^^ 
puted  to  exercise  his  office ;  and  it  seems  hard  to  say.  That  such  i  sidis^s! 
commissions,  founded  on  the  plain  necessity  of  the  case,  and 
intended  to  prevent  a  failure  of  justice  as  to  cases  of  which  no 
other  court  hath  conusance,  are  against  the  purview  of  the  peti- 
tion OF  RIGHT,  made  in  the  third  year  of  the  reign  of  king  Charles 
the  first ;  which,  complaining  that  commissions  had  been  granted 
for  the  trial  of  certain  capital  offences  and  other  outrages  by  the 
martial  law,  under  pretence  wherof  divers  of  the  king's  subjects 
had  been  put  to  death,  prays,  '*  that  from  thenceforth  no  com- 
"  missions  of  like  nature  might  issue  forth  to  be  executed  as 
*'  aforesaid/' 


CHAP.  V. 


OF  THE  COURT  OF  THE  JUSTICES  OF  OYER 

AND  TERMINER. 

For  better  understanding  of  the  nature  of  the  courts  of  the  4  Comnu  f  66. 
justices  of  oyer  and  terminer  and  gaol-delivery,  I  shall  premise 
some  considerations  concerning  them  in  general,  and  then  consider 
the  nature  of  each  of  them  in  particular. 

» 

Sect.  I .  But  in  the  first  place,  it  may  not  be  improper  to  re-  Lamb.  B.  i. 
mark.  That  the  prerogative  authorizing  those  or  any  other  jus-  *  ^-  !->*•  i^*- 
tices,  is  inseparably  united  to  the  crown,  not  only  by  the  com-'  ^^^  g^  ofiAw, 
mon  law  but  also  by  statute.    To  which  purpose  it  is  enacted  i5, 16. 
by  27  den.  8.  c.  24.  ''That  no  person  or  persons,  of  what  estate, 
degree,  or  condition  soever  they  be,  shall  have  any  power  or 
authority  to  make  any  justices  of  oyer,  justices  of  assize,  justices 
of  peace,  or  justices  of  gaol-delivery ;  but  that  all  such  officers 
and  ministers  shall  be  made  by  letters  patent  under  the  king's 
great  seal,  in  the  name  and  by  the  authority  of  the  king's  high- 
ness in  all  shires,  counties  palatine,  Wales,  &c.  or  any  other  his 
*'  dominions,  8cc.  any  grants,  usages,  allowance,  or  act  of  parlia-    « 
*'  ment  to  the  contrary  notwithstanding.'' 

As  to  what  belones  to  justices  of  oyer  and  terminer,  and  gaol- 
deliveiy  in  general,  I  shall  exanaine^- 

FiBST,  By  what  kind    of  instruments   they  must  be   con- 
stituted. 

Secondly,  How  their  authority  may  be  suspended,  revived, 
or  determined. 

Thirdly,  How  far  the  precise  letter  of  their  commissions 
must  be  observed  by  such  justices. 

Fourthly,  What  form  is  to  be  observed  in  the  adjournment 
of  sudi  commissions. 

VOL.  ji.  c  Fifthly, 


*t 
*€ 
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FiFTHLT»  How  fiur  the  power  given  by  them  may  be  extended 
by  other  commissions  to  other  justices,  or  committed  to  fewer 
than  were  appointed  by  the  former. 

Sixthly,  Whether  such  justices  can  sit  in  one  couuty  to  try  in 
another. 

Seventhly,  Where  their  records  are  to  be  kept  after  they  are 
determined. 

Eighthly,  Whether  the  same  justices  at  the  same  time  may 
execute  both  commissions. 

As  to  the  fibst  point,  viz.  By  what  kind  of  instrument  such 
justices  must  be  constituted. 

(a)L.  Quinto  Sect.  2.  It  seems  to  be  laid  down  as  a  general  rule  in  some  of 
£d.  4. 13.  n.  the  old  books.  That  though  a  justice  may  be  discharged  by  writ 
1*  a"*  Vt}^'    under  the  great  seal,  yet  that  he  cannot  be  made^  justice  by 

iS.  Ass.  9o4.  ,  .-  1     %      ,   \  ••  Ai«  1111 

Commiss.  16,  ^^ch  writ,  but  only  by  (a)  commission.  And  it  seems  to  be  holden, 
18.  both  by  (b)  Sir  Edward  Coke  and  Sir  (c)  Matthew  Hale,  If  any 

^ict  tt,  38,  gp^jj  justices  have  their  authority  by  writ,  though  made  in  the 
Finch,  S47»  Same  form  and  words  that  a  legal  commission  ought  to  have,  yet 
(frW  Inst  164.  their  proceedings  are  void;  and  yet  it  seems,  that  nothing  more 
(O  Sammary  jg  meant  by  these  expressions,  if  strictly  examined,  than  that  all 
1  H^e,  S3.        8uch  justices  must  derive  their  authority  from  such  instruments  as 

are  of  a  known,  stated,  and  allowed  form,  warranted  by  ancient 
precedents  ;  and  it  is  only  a  dispute  of  words  whether  such  in- 
struments are  to  be  called  writs  or  commissions ;  for  if  you  take 
r<ft  P*    h  tsr    ^^®  inaport  of  the  word  writ  from  (d)  Finch's  definition  of  it,  who 
Tbeob.^1^.  of   8^78,  That  "  it  is  a  Latin  letter  of  the  king's,  from  his  higher 
Wriu,  ],  s.        courts  of  record,  in  parchment,  sealed  with  his  seal,  and  tested 

by  him,"  it  seemeth  that  the  most  approved  forms  of  commissions 

of  oyer  and  terminer,  &c.  may  well  enough  come  under  the  ge- 

{«)  Finch,  IS.     peral  notion  of  writs,  which  by  the  last  mentioned  (e)  author 

318.  are  divided  into  writs  original  and  commissional.     And  accord- 

'^^*^^'  *•  ipgly  we  find.  That  commissions  of  o^er  and  terminer,  association, 

and  51  non  omnes,  granted  upon  special  occasions,  are  called  writs 
(/)Regi.  123,  both  by  the  (/)  Register,  and  also  by  (g)  Fitzherberl,  who  yet 
/^v  itf  n  4 4/%  seems  not  to  approve  of  this  seneral  notion  of  the  word  writ,  and 

(f>  X.M.1S.  110,  rr,.  ,      »^*  ,      ,       ^    .         .,  ,-  iii« 

111.  says,  1  hat  these  commissions  should  not  properly  be  called  writs. 

Croro.  Jur.  131.  Also  it  is  Said  by  Sir  Edward  Coke  in  his  comment  upon  the  sta- 
(ik)cb.  3s.         tute  of  Westminster  the  second,  (A)  which  mentions  the  writ  of 

oyer  and  terminer,  that  commissions  were  anciently  granted  by  writ ; 
by  which  he  seems  to  imply,  That  they  are  otherwise  granted  at 
this  day ;  but  he  doth  not  tell  us  the  distinction  between  a  writ 
and  a  commission  ;  neither  can  I  find  that  the  modem  prece- 
dents differ  from  the  old  ones ;  but  on  the  contrary,  that  it  hath 
always  been  agreed,  that  it  is  the  safest  way  to  follow  the  old  ones. 
But  I  must  confess,  that  I  cannot  find  a  certain  instance  from  any 
Vide  infra,  sect  book  of  authority,  wherein  general  commissions  of  oyer  and  ter- 
^  miner  are  called  writs^     However,  as  to  the  resolutions  of  the 

4f^  ss.pl.  1«,  judges  iQ  the  book  of  assizes,  which  are  but  briefly  and  obscurely 
teported,  and  yet  seem  to  be  the  chief  foundation  of  what  is  said 
in  the  later  books  relating  to  this  matter,  the  authority  thereof 
seems  to  amount  to  no  more  than  the  two  following  points  : 

First, 
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First,  That  justices  appointed  by  commission  to  hear  and  de- 
termine certain  offences,  cannot  receive  an  additional  power  by 
writ  directing  them  to  inquire  of  other  offences  ;  and  this  seems  ^  x  c  pn  oi 
to  be  the  sense  of  (a)  Staunford  and  (6)  Fitzherbert  in  relation  to  ^^^  Tndict.  7. 
this  matter.  B.  Commus. 

16. 18. 
Iixlict.  2je.  38, 39. 12  Co.  31. 

Secondly,  (c).  That  writs  impowering  persons  to  inquire  of  of-  (e)  12  Co,  31. 
fences,  without  authorizing  them  also  to  determine  them,  are  il- 
legal, except  in  such  cases  wherein  they  are  allowed  by  ancient 
usage,  as  were  (d)  writs  of  this  kind  to  sheriffs  before  the  statute  ((i)Reg.  in. 
of  28  Edw.  3.  c.  9.  S.P.C84. 

And  therefore  where  it  is  generally  said  in  some  (e)  books,  («)  1  And.  106. 
That  commissions  have  been  directed  tq  certain  persons  to  inquire  Vide  Plow.  390.^ 
of  certain  offences,  in  order  to  have  them  afterwards  tried  before 
other  justices,  it  seems  that  it  ought  to  be  understood.  That  such 
commissions  were  in  the  common  form  of  commissions  of  oyer 
and  terminer,  though  they  be  spoken  of  only  as  commissions  of 
inquiry.     As  to  the  resolution  of  the  long  (/")  quinto  of  Edward  (/)^ol.  111, 
the  fourth,  which  is  the  other  principal  authority  concerning  this  ^^    '^    ' 
matter,  the  import  thereof  seems  to  be  no  more  than  this^  that  a 
person  cannot  legally  be  associated  to  justices  of  assize  by  a  writ 
directed  to  such  justices,  reciting  a  commission  of  association  to 
such  person,  and  commanding  the  justices  to  receive  him,  unless 
there  be  also  produced  a  commission  of  association  directed  to 
such  person,  for  that  the  king  canuot  make  a  justice  by  such  writ 
directed  to  others  ^  by  which  it  seems  to  be  implied,  that  by  a 
proper  writ  he  may  do  it.     And  it  is  certain.  That  the  commis- 
sion of  association  directed  to  the  party  himself,  is  called  a  writ 
both  by  the  (g)  Register,  (A)  by  Fitzherbert  and  by  (i)  Finch,  and  ^^^jf^ilui. 
ako  by  (k)  Sir  Edward  Coke,  as  well  as  the  writ  of  admittance  A*)  Finch,  318.  * 
directed  to  the  other  justices.     However,  it  seems  clearly  to  be  W*  ^^  ^^• 
agreed  by  all  these  books,  that  the  best  rule  of  judging  of  the  va- 
lidity of  any  such  commissions  is  their  conformity  to  known  and 
ancient  precedents;  and  this  seems  to  be  the  best  reason  of  the 
resolution  in  Anderson,  wherein  it  is  adjudged,  that  a  commission  ^  yo].  p.  ^95. 
lo  a  corporation  appointing  some  of  its  principal  members  to  be  Popfaam,  16. 
justices  of  gaol  delivery,  together  with  those  whom  the  king  should 
appoint,  from  time  to  time,  is  void ;  for  such  an  authority,  de- 
pending on  the  precarious  appointment  of  other  justices,  is  not 
agreeable  to  the  k^own  forms  of  such  commissions.     The  other 
reason  given  in  that  book  for  such  newly  appointed  justices  not 
joining  with  the  former,  because  their  authority  commences  at 
several  times,  seems  not  conclusive ;  for  the  authority  of  justices 
appointed  by  writ  of  association  is  of  a  subsec^uent  commence- 
ment from  that  of  the  justices  in  the  first  commission ;  and  yet  it 
is  certain,  that  such  may  act  jointly  together,  as  will  more  fully  «  Hale,  «4,  «5. 
appear  in  the  following  chapter. 

As  to  the  SBCONB  point,  viz.  How  the  authority  of  such  jus- 
tices may  be  suspended,  revived,  or  determined. 

Sect.  3.  There  is  no  doubt  but  that  their  power  is  wholly  sus- 
pended by  the  court  of  King's  Bench  sitting  in  the. same  county 

c2  for 
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'3.  8«'10. 


(6)Rcg.lM, 

125. 

12  Ass.  21. 

4  Inst.  165. 

Sam.  162. 

Strange,  832. 

865. 


4  Inst  165. 


B.  Commis.  4. 
22. 


(a)  See  antedi.  foi*  whtch  they  are  commissioned  during  the  time  of  such  sitting, 

especially  if  they  have  notice  thereof,  a^  hath  been  before  shewn(a); 
and  it  seems  that  their  jurisdiction  is  revived  of  course,  when  the 
said  court  no  longer  sits  there,  without  any  writ  of  procedendo,  &c. 
Their  authority  (^)  may  be  also  suspended  by  a  writ  of  supersedeas^ 
which  is  grantable  on  proof  that  their  commission  was  unduly 
^granted ;  in  which  case  their  power  may  be  restored  by  a  writ  of 
procedendo,  without  any  new  commission.  But  a  commission 
once  determined  cannot  be  revived  by  any  writ  of  procedendo, 
nor  the  justices  authorized  anew  without  another  commission. 

Sect,  4.  Such  commissions  may  be  determined  expressly  or  im- 
pliedly. Expressly,  by  an  absolute  repeal  or  countermand  from 
the  king.     Impliedly,  several  ways. 

t:h.i.s.ii,]2,       Sect.  5,  First,  By  the  demise  of  the  king  by  whom  they  were 
^^'  granted.    But  this  mischief  is  in  a  great  measure  obviated  by  late 

statutes,  as  hath  been  more  fully  shewn. 

Sect,  6.  Secondly,  According  to  some  opinions,  by  the  justice's 
acceptance  of  any  new  nam^  of  dignity,  as  that  of  duke,  knight, 
Serjeant,  &c.  But  this  is  remedied  by  1  £dw.  6.  c.  7*  which 
enacts,  "  That  if  any  person,  being  in  any  of  the  king's  commis- 
"  sions  whatsoever,  shall  fortune  to  be  made  or  created  duke, 
'^  archbishop,  marquess,  earl,  viscount,  baron,  bishop,  knight,  jus- 
•*  tice  of  the  one  bench  or  of  the  other,  or  seijeant  at  law,  or 
"  sheriff,  yet  that  notwithstanding  he  shall  remain  commissioner," 
&c.  But  it  hath  been  questioned,  whether  the  dignity  of  a  baronet, 
which  has  been  created  since  that  statute,  be  within  the  equity 
of  it. 

Sect.  7.  Thirdly,  by  holding  a  session  without  adjourning  it, 
if  the  commission  have  no  time  limited  for  its  continuance  ;  as 
where  it  is  appointed  pro  hac  vice  only  :  but  if  it  be  granted  for  a 
certain  time,  or  quamdiu  nobis  placuerit,  it  does  not  necessarily 
require  any  adjournment ;  and  therefore,  if  the  court  holden  by 
virtue  of  such  commission  break  up  without  any  adjournment,  or 
upon  a  void  one,  as  being  made  without  the  consent  of  the  majo- 
rity of  the  commissioners,  yet  it  may  be  holden  again  on  a  new 
summons. 

« 

Sect,  8.  Fourthly,  By  granting  a  new  commission  to  other 
persons  of  the  same  nature  with  th^e  former,  though  but  for  part 
of  the  district  for  which  the  former  was  granted,  as  some  say. 
And  whether  {a)  such  new  commission  be  for  a  certain  time,  or 
pro  hac  vice  only,  yet  the  former  commissions  shall  remain  (6)  in 
(6)  Ibid.  8. 24.    force,  SO  far  as  they  are  consistent  with  the  latter ;  and  therefore 

it  seems  certain  that  a  commission  of  the  peace  is  not  determined, 
as  to  its  authority  relating  to  the  peace,  by  a  new  commission  to 
hear  and  determme  felonies.  But  it  hath  been(c)  holden,  that  it 
is  determined  as  to  its  authority  relating  to  felonies ;  but  this 
seems  justly  questionable,  not  only  as  being  contrary  to  common 
practice,  but  also  because  justices  of  peace,  as  such,  seem  to 
have  authority  by  34  £dw.  3.  to  hear  and  determine  felonies, 
without  any  specisd  clause  in  their  commission  for  that  purpose,  as 
viU  more  fully  be  shewn  in  chapter  the  eighth.  But  it  seems  cer- 
tain 


Cro.  Car.  104. 
Lit.  Rep.  81» 

Crom.  Jar.  125. 
b. 

Sammarj,  161. 
4  Inst  165. 
B.  Commiss.12. 
BaUs.  24, 25i    . 
Dver,  205. 
4  Inst.  165. 
iLeoB.  270. 
10  Ed.  ».  7. 


(a)  Brooke, 
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tab  that  a  commission  oUd)  iraol-deliverr  shall  not  be  detennined  W  Brooke, 
hj  a  new  commission  of  oyer  and  temuneri  because  they  are  of 
different  natures,  (e)     Also  it  seems  to  be  clear,  not  only  from  2  («}  Ibid.  5. 
and  3  Ph.  and   Mary,  c.  18.   set  forth  more   at  large  section 
twelfth,  but  abo  in  cases  not  within  the  statute,  that  a  commis- 
sion of  the  peace  for  a  certain  town  determines  not  the  authority  ^Q  Sammary, 
of  the  corporation  having  a  grant  from  the  Jung  that  the  mayor  i  Hale,  499. 
and  his  successors  shall  be  justices  of  the  peace  within  its  limits,  <  Hale,  25* 
because  such  a  grant  is  irrevocable.    (^)  Also  it  seems  certain,  54  A8s.^8f 
that  no  new  commission  doth  determme  an  old  one,  unless  the  b.  Commifl^.  6. 
former  commissioners  have  notice  of  it  ^^ 

Sect.  9-  Such  notice  may  be  given  expressly  or  impliedly.    Ex-  (jg)  Suminary, 
pressly,  by  (g)  shewing  the  new  commission  to  the  former  com-  4^^^^  ^55^ 
missioners,  which  certainly  determines  the  power  of  all  those  to  Keilw!  116.' 
whom  it  is  shewn.     Impliedly,  two  manner  of  ways.  Crom.  Jur.  ij5.' 

Sect.  10.  First,  By  (a)  holdmg  a  session  by  force  of  the  dew  ra)34  Ass.8.b. 
commission,  which  seems  to  be  agreed  to  be  a  mjitter  so  noto-  Conimiss.  14. 
rious,  that  the  first  justices  shall  be  presumed  to  have  notice     ^''  ^  ^* 
of  it. 

Sect.  11.  Secondly,  According  to  the  general  opinion,  by  pro-  s  Hale,S5. 
claiming  the  new  commission  in  the  county.  ^^Ji^s 

B.  Commiss.  6.    Keilw.  116. 

Sect.  12.  Ab  the  authority  of  the  justices  appointed  by  any  Prooessshallnat 
former  commission  is  determined  by.  a  grant  of  a  new  one  in  the  oj^g^^os- 
manner  abovementioned,  so  likewise  were  all  proceedings  before  sionofthecom- 
such  justices  discontinued  at  the  common  law.     To  remedy  miauon  under 
which  inconvenience  it  was   enacted  by  1  Edw.  6.   c.  7.  s.  6.  JJJ^^iJ^ '*  ^''^ 
^  That  no  manner  of  process  or  suit  made,  sued,  or  had  before 
*'  any  justice  of  assize,  gaol-delivery,  oyer  and  terminer,  justices  1  sid.  948. 
"  of  the  peace,  or  other  of  the  king's  commissioners,  shall  in  any  ^  ^^^'  <^* 
"  wise  be  discontinued  by  the  making  and  publishing  of  any  new      Cor.  ire. 
'^  commission  or  association,  or  by  altenng  the  names  of  the 
'^  justices  of  assize,  gaol-delivery,  oyer  and  terminer,  justices  of 
peace,  or  other  the  king's  commissioners,  but  that  th^  new 
justices  of  assize,  gaol  delivery,  and  of  the  peace,  and  other 
commissioners,  may  proceed  in  every  behalf  as  if  the  old  com- 
missions, justices,  and  commissioners  had  still  remained  and 
**  continued  not  altered.^' 

Sect*  13.  And  it  is  further  enacted  by  2  and  3  Ph.  and  Mary,  Commissioni 
c.  18.  "That  all  commissions  granted  to  any  city  or  town  corpo-  ®^*^^55"^"^^ 
**  rate,  not  being  a  county  in  itself,  for  the  keeping  of  their  peace  f^nnty^'Sl 
*'  and  delivery  of  the  prisoners  remaining  in  the  gaol  of  any  such  notvwcate  such 
city  or  town-corporate,  shall  stand,  remain,  and  be  good  and  *^?.°"™^h^the* 
available  and  enectual  in  the  law,  to  all  intents,  constructions  ctmntj,  pot  be- 
and  purposes  ;  the  granting  of  any  like  commission  of  peace  or  log  a  county  in 
gaol-delivery  to  any  commissioner  or  commissioners   for  the  ^^^* 
"  conservation  of  the  peace,  or  delivery  of  the  prisoners  remain- 
"  ing  in  the  gaol  of  any  shire,  lathe,  rape,  riding,  or  wapentake, 
''  within  the  realm  of  England,  bearing  date  after  the  said  com- 
^'  mission  or  commissions  granted  as  is  aforesaid  to  any  such  city 
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**  or  town  corporate,  not  being,  as  aforesaid^  a  county  in  itself,  to 
**  the  contrary  notwithstanding." 

12  Ass.  21.  As  to  the  THIRD  POINT,  viz.  How  far  the  precise  letter  of  such 

Crom.  Jor.  126.  commissions  must  be  observed  by  the  lustices. 

L.Qainto.  E.4.  . 

135.  Sect.  14.  It  is  said  to  be  agreed.  That  if  a  commission  of  oyer 

Palis.  25.  and  termineryScc.  be  ayvarded  to  certain  persons  to  inquire  at  such 

2  h"i^  ^24.        ^  pierce,  they  can  neither  open  their  commission  at  another,  nor 
Sunimary,  160.  adjoum  it  thither,  or  give  judgment  there  ;  and  that  if  they  do, 
B.  Commu.  18.  all  their  proceedings  shall  be  esteemed  as  coram  n<mjudice.    Yet 
Keljngc,  57.      j^  jg  agreed,  that  justices  appointed  by  commission  j>ro  kac  vice, 
may  adjoum  their  commission  from  one  day  to  another,  though 
there  be  no  words  m  their  commission  to  such  purpose ;  for  no- 
thing can  be  more  reasonable,  than  to  intend  that  a  general  com- 
mission authorizing  persons  to  do  a  thing,  does  implicitly  allow 
them  convenient  time  for  doing  of  it. 

As  to  the  Fourth  Point,  viz.  What  form  is  to  be  observed 
in  the  adjournment  of  such  commissions. 

Sec.  6  and  IS.  Sect.  15.  Having  already,  in  the  foregoing  part  of  this  chapter^ 
incidentally  treated  of  the  principal  questions  relating  to  this 
matter,  I  shall  only  take  notice  in  this  place,  that  it  seems  most 

'(a)R«ym.  115.  proper  (a)  to  enter  all  such  adjournments  in  the  present  tense; 

yet  It  is  said,  that  the  entry  of  them  in  the  present  tense,  is  made 

(6)  1  Sid.  348.    good  by  the  multitude  of  precedents  (b):  however,  it  is  said,  that 

2  Keb.  284.       this  court  Will  never  intend  that  there  was  an  adjournment,  if  no 

*^*'  entry  at  all  were  made  of  it. 

As  to  the  Fifth  Point,  viz.  How  far  the  power  given  by 

such  commissioners  may  be  extended  by  new  ones  to  odier  jus- 

2  Hale,  2S.        tices,  or  committed  by  fewer  than  were  appointed  by  the  former. 

Sect.  l6.  It  is  certain,  that  new  commissioners  of  this  kind 
may  be  added  to  the  former  by  a  writ  or  commission  of  associa- 
tion, which,  setting  forth  the  purport  of  the  former  commission, 
declares  the  king's  pleasure  to  associate  to  the  persons  appointed 
by  the  first,  those  to  whom  such  new  writ  or  commission  is 
directed,  provided  that  such  new  justices  attend  at  the  times  and 
Kee.  124.  places  appointed  by  the  former;  and  it  is  usual  to  direct  another 

F.  N.B.  111.  writ  to  the  former  justices,  commanding  them  to  admit  such  new 
Sam.**i59^i62?'  j^^^^^^*  ^^  ^^^^^  associates,  with  the  proviso  above-mentioned ; 
4  Inst.  165.    '   ^^d  the  writ  to  the  persons  so  associated  is  always  patent,  and 

that  to  the  other  justices  to  admit  them  is  close,    ^ut  it  hath 

c)  L.  Quinto,     been  (c)  resolved,  that  the  first  Justices  are  not  bound  by  such 

.  4. 137.         writ  to  admit  the  persons  named  in  it  as  their  associates,  unless 

they  produce  such  patent  of  association  as  is  above-mentioned 

directed  to  themselves,  as  hath  been  more  fully  shewn  in  the  first 

(d)  L.  Quinto,    section  of  this  chapter.     And  it  hath  been  (d)  questioned,  whe- 

fso^±Ai' ^^*'   ^^^  ^  special  commission  of  association,  relating  only  to  a  par- 

P.  Assize)  17.     ticular  cause,  can  associate  the  persons  named  in  it  to  iustices 

3H.62. 10.       appointed  by  a  genera!  commission.     Also  it  hath  been  holden« 

That  the  king  can  grant  but  one  patent  of  association  to  one 

commission. 

Sect.  17..  If  any  justices  have  sat  by  virtue  of  a  commiBston, 

and 
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and  tidceii  dmn  indictments,  and  awarded  process  thereon*  and  Bm.  its. 
they  shall  all,  or  some  of  them,  die,  the  king  may  grant  a  new  f^j  \^1^^^* 
commission  to  those  who  are  living  only,  or  to  others,  command-       ' 
ing  them  to  continue  the  proceedings  began,  and  to  proceed  upon 
such  process,  and  to  hear  and  determine  all  the  offences  in  the 
former  commission:  and  thereupon  the  king  shall  send  a  writ 
unto  the  executors  of  the  justices  who  are  dead,  to  send  the  rolls, 
records,  and  processes  touching  the  premises,  before  the  new 
commissioners.  See. 

Sect.  18.  After  a  writ  of  association,  it  is  usual  to  make  out  a  Ree.  124. 
writ  of  It  Ron  omnes,  directed  both  to  the  first  justices,  and  also  F-N.B.  iii. 
to  those  who  are  so  associated  to  them ;  which,  reei^g  the  pur-  ^      ^'  ^* 
port  of  the  two  former  commissions,  commands  the  justices,  that 
if  all  of  them  cannot  conveniently  be  present,  such  a  number  of 
them  may  proceed,  &c. 

As  to  the  Sixth  Point,  viz.  Whether  such  justices  may  sit 
in  one  county,  to  try  offences  in  another. 

Sect.  19-  It  seems  agreed,  that  regularly  dl  offences  are  to  be  t  Hale,  f  i,  ts. 
inquired  of,  heard,  and  determined  in  the  county  wherein  they  2i°***^\-- 
were  committed,  and  that  the  king  cannot  authorize  the  taking  Dyer/s86. 
of  them  in  another.     Yet  it  was  adjudged  in  the  case  of  the  Pop.  i6, 17. 
City  of  Gloucester,  that  if  the  king  grant  to  a  city  the  privilege  ^^^*  ^^' 
of  being  a  county  of  itself,  distinct  from  the  county  within  which  Doagiu,  793. 
it  lies,  widi  a  sdvo  or  reservation,  that  the  justices  of  oyer  and  796. 
terminer,  &c.  for  the  county  at  large'  may  still  sit  in  such  city, 
such  reservation  makes  the  city  dtill  remain  part  of  the  coun^  for 
such  purpose,  and  consequently  that  an  indictment  found  within 
such  city,  of  an  offence  in  the  county  at  large,  is  good,  (a)    Also  M  ^^  m^ 
it  is  certain.  That,  by  a  special  custom,  indictments  of  offences  9!^h  I""* 
witmn  a  county  may  be  taken  m  a  place  put  of  it;  as  they  are  in  DoogL  760. 
fact  taken  both  for  Middlesex  and  London  at  the  Sessions-hall  ^yn.  i93. 
at  Newgate,  which  stands  in  London;  for  it  shall  be  intended,  ^wKi*'6^iS 
that  at  the  original  division  of  London  from  Middlesex  there  was 
a  special  provision  made  for  this  purpose.  Also  it  is  certain,  that  the  p^^^sI^s^im!!* 
king  may  grant  a  special  commission  of  oyer  and  terminer  to  sit  piow.  390. 
in  one  county  for  hearing  and  determining  offences,  whereof  in-  Q««»*;  vide 
dictments  have  been  found  in  another:  but  it  is  ^eed,  that  the  ^^''"g'"'' ^^* 
trial  muat  be  by  the  jurors  of  the  proper  county. 

As  to  the  Seventh  Point,  viz.  Where  the  records  of  such  s  Hale,  si.  3(5. 
justices  are  to  be  kept  after  they  are  determined.  ^*  ^'  ^'  ^^ 

Sect.  20.  It  is  enacted  by  9  Edw.  3.  c.  5.  "  That  justices  of 
"  assize,  gaol-delivery,  and  of  oyer  and  terminer,  shall  send  all 
''  their  records  and  processes  determined  and  put  in  execution 
''  to  the  exchequer  at  Michaelmas,  every  year  once,  to  be  deli- 
**  vered  there;  and  the  treasurer  and  chamberlains  which  for  the 
"  time  shall  be,  having  a  sight  of  the  commissions  of  such  justices, 
^  shall  receive  the  same  records  and  processes  of  the  said  jus- 
"  tices  under  their  seals,  and  keep  them  in  the  treasury,  as  the 
manner  is,  so  that  the  justices  always  do  first  take  out  the 
estreats  of  the  said  records  and  processes  asainst  them,  to  send 
"  to  the  exchequer  as  they  were  wont  before. 

As 
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9  H.  7.9.  As  to  the  £iOHTH  PoiNTf  viz.  Whether  the  tame  jastices  at 

B.  CMDmiM.  tii^  same  time  may  execute  both  the  commission  of  oyer  and  ter- 
Crom.  Jan        miuer,  and  also  that  of  gaol-delivery. 

t  Hale,  34.  '^^^^'  ^^*  ^^  seems  certain  at  this  day,  that  the  same  persons 

166.  being  authorized  by  both  these  commissions,  may  proceed  by 

Sammary,  160.  virtue  of  the  one  in  those  cases  wherein,  they  have  no  jurisdiction 
9H.  7.  9.*        ^y  ^^®  other,  and  execute  both  at  the  same  time,  and  make  up 

their  records  accordingly.     But  this  doth  not  seem  to  have  been 

clearly  agreed  in  former  times. 

And  now  I  am  to  consider  the  nature  of  each  of  the  above- 
mentioned  commissions  in  particular;  and  first  of  that  of  oyer 
and  terminer,  concerning  which  I  shall  endeavour  to  shew.  First, 
Its  several  kinds.  Secondly,  To  what  cases  the  jurisdiction 
given  by  it  doth  extend.  THiBDLYy  To  whom,  and  on  what 
occasion^  it  is  grantable. 

As  to  the  First  Point.  Commissions  of  oyer  and  terminer 
and  gaol-delivery  are  of  two  kinds:  General  and  Special. 

4 Inst  162,163.      Sect,^^,  At  this  day  the  .common  form  of  such  a  general 

Croro.  Jur.  131.  commission  is,  to  authorize  the  persons  to  whom  it  is  directed, 

2  ]hi8t.^4  *9        ^^  three  or  four  of  them,  of  which  number  either  such  or  such 

2  Hale,  i»2, 23.    particular  persons  among  them  are  specially  appointed  to  be,  to 

inquire  by  the  oaths  of  lawful  men,  and  by  other  means,  of  all 

treasons,  felonies,  and  misdemeanors,  being  specially  mentioned, 

and  of  all  others,  in  such  and  such  counties,  and  to  hear  and 

determine  the  same  at  certain  days  and  places  to  be  appointed 

by  them,  &c.     For  which  purpose  the  king  acquaints  them,  that 

he  hath  sent  a  writ  to  the  sheriffs  of  such  counties,  commanding 

Reg.  123.  them  to  return  a  jury  before  them,  at  such  days  and  places  as 

shall  be  notified  by  them,  in  order  to  make  inquiries  of  such 
offences,  8cc. 

34  Ass.  8.     .         Sect,  23.  It  is  observable,  that  the  above-mentioned  commis-' 
4»As8.5.         sion  makes  no  mention  of  the  suit  of  the  party;  but  it  seems  to 
2  Inst.  419.        jj^^g  been  anciently  the  most  common  form  of  such  commission 

to  direct  the  justices  to  hear  and  determine  offences,  as  well  at 

the  suit  of  the  party  as  of  the  king. 

2  Hale,  10  to  Of  special  commissions  of  oyer  and  terminer,  there  are  m%ny 
22.  precedents  in  our  ancient  law-books;  as. 

Beg.  123.  Sect,  9A.  First,  For  the  inquiring  and  determining  of  some 

F.N.B.  110.     particularly  enormous  violence  done  to  the  party  at  whose  cf>m-^ 
plaint  the  commission  is  sued. 

Reg.  125. 127.  Sect,  25.  Secondly,  For  inquiring  and  determining  of  tres- 
F.N.B.112,  passes  done  to  the  possessions  of  a  bishopric  while  the  tempo- 
^^^*  ralties  were  in  the  king's  hands.  > 

Reg.  126.  *  S^ct.  26.  Thirdly,  For  inquiring  and  determining  of  injuries 

F.N.B.112.     offered  to  merchants,  &c.  under  pretence  that  their  ships  were 
-wrecked. 

Reg.  126.  Sect.  27.  Fourthly,  For  inquiring  and  determining  of  oppres- 

F.  N.B.  112.      sions  of  under-sheriffs  and  bailiffs  and  other  officers;  after  which 

the 
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the  king  may  send  a  writ  to  the  high-sheriff^  oonunandiiig  him, 
as  far  as  in  him  lies,  to  remove  such  persons  from  their  offices 
tiU  such  inquiries  be  made. 

Sect.  28.  Fifthly,  For  inquiring  into  the  want  of  reparations  ^g*  ^^p  its. 
of  sea-walls,  ditches,  gutters,  sewers,  bridges,  8cc.  F^!B.^ni 

Sect.  29.  Sixthly,  For  hearing  and  determiningthe  right  and  ^  ^^^^^*** 
title  of  certain  persons  claiming  an  office,  &c.     i  et  we  find  in 
Dyer,  that  the  defendant  sued  before  such  commissioners  de-  Crom.  Jar.  iss* 
murred  to  the  jurisdiction  of  the  court;  and  it  seems  not  to  be  ^^»  ^^^ 
clearly  settled  there  whether  such  commission  be  good. 

Sect.  30.  It  is  observable,  that  some  of  these  special  commis-  f  Init4i9. 
sions  are  mentioned  to  be  granted  at  the  complaint  of  the  parti-  R«g*  tts.  its. 
cular  persons  supposed  to  be  aggrieved;  others  at  the  complaint  ^^* 
of  divers  persons  in  general,  without  naming  them,  and  others 
without  any  complaint  at  all. 

Sett.  31.  Also  there  are  precedents  of  other  commissions  of 
like  nature  granted  on  particular  occasions;  but  such  special 
commissions  having  been  of  late  nwch  disused,  I  shall  refer  the 
reader  for  a  more  exact  knowledge  of  them  to  The  Register  and 
Fitzherberfs  Natura  Brevium. 

* 

As  to  the  Second  Point,  viz.  To  what  cases  the  jurisdiction 
given  by  the  commission  of  oyer  and  terminer  doth  extend. 

Sect  32.  It  is  generally  said,  that  the  justices  have  no  power  b.  Commias. 
from  it  to  proceed  against  any  persons,  but  those  who  are  S4. 
indicted  before  themselves;  because  the  words  of  it  are,  that  c^"*^*^***!; 
they  shall  "  inquire,  hear,  and  determine;**  by  which  it  seems  to  ijl^jS,     ' 
be  implied,  that  they  must  hi^uire  of  an  offence  before  they  pro-  2  Hale,  si.fz. 
ceed  to  hear  and  determine  it:     But  this  reasoning,  depending  Skin.  3*. 
wholly  on  the  wording  of  general  commissions,  which  are  made 
}n  such  form,  doth  by  no  means  prove  that  a  special  commission 
of  oyer  and  terminer,  recitins  an  indictment  of  a  particular  per- 
son, and  authorizing  the  justices  to  send  for  and  proceed  upon 
it  to  try  the  offender,  is  not  good :  and  accordingly  we  find,  that 
the  attainder  of  Dudley,  afterwards  Earl  of  Liecester,  by  virtue  Cram.  Jar.  isi,' 
of  such  a  commission,  was  not  objected  against  on  this  account,  ^' 
in  the  arguments  concerning  it,  reported  in  PIbwden's  Commen-  s^lkc  ' 
taries. 

Sect.  33.  It  seems  to  be  (a)  agreed,  that  where  a  statute  pro-  ^)Dy.fS6. 
hibits  a  thing,  and  doth  not  appoint  in  what  court  it  shall  be  ^^(o*  Jvi*-  ^<* 
punished,  the  offender  may  be  indicted  before  justices  of  oyer  *^™**i^' 
and  terminer,  because  the  king  hath  a  prerogative  of  suing  in 
what  court  he  will.     But  it  hath  been  (b)  adjudged,  that  if  such  Q)  I>y*  t36. 
statute  appoint  that  the  offence  shall  be  determined  in  any  of  the  q^^^^* 
king's  courts  of  record,  it  can  be  proceeded  against  only  in  one  Cro.  £1. 7S7. 
of  the  courts  of  Westminster-hall;   because  those  being  the  C. Car.  146. 
highest  courts  of  record,  shall  be  intended  to  be  only  spoken  of  ^*^  ^^^' 
ucundim  excellentiam;  and  if  the  act  should  tie  taken  literally  to 
intend  any  court  of  record  whatsoever,  the  sheriff's  tourn,  court 
leet,  'ind  pie-powders,  and  all  other  inferior  courts  of  record, 
would  be  within  the  purview  of  it:  and  it  is  fiuther  reasonable 

to 
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to  construe  the  stsrtute  to  extend  to  the  said  covrts  of  Westmin* 

9ter  only»  because  the  king's  attoniey  always  attends  there,  whose 

office  it  is,  if  the  defendant  plead  a  special  plea,  to  make  a  repli- 

4liuui64,       cation;  yet  both  Sir  Edward  Coke  and  Sir  Matthew  Hale  seem 

165.  to  be  of  opinion,  that  on  a  statute  so  worded,  the  prosecution 

ilaidtl^  30.*  '^^y  he  in  any  court  of  oyer  and  terminer.     And  indeed,  seeing 

contra.     '        the  above-mentioned  limitation  of  such  suits  to  courts  of  record 

is  no  more  than  the  law  would  have  implied  if  it  had  not  been 

expressed,  it  is  agreed,  that  if  it  had  not  been  expressed  the  suit 

might  be  in  any  court  of  oyer  and  terminer,  it  may  be  reasonably 

argued,  that  it  may  be  brought  in  any  such  court  notwithstanding 

^  F.  £$8om,  173.  such  limitation,  according  to  the  common  maxim,  quod  expressio 

eorum  qua  taciti  insunt  nihil  operatur;  especially  considering  that 
the  court  holden  before  justices  of  oyer,  &c.  is  a  court  of  record 
of  a  very  high  nature,  end  much  regarded  by  the  law.  As  to  the 
objection,  that  the  construction  contended  for  would  extend  such> 
suits  to  all  inferior  courts  of  record,  it  may  be  answered,  that  it 
would  only  extend  them  to  such  courts  of  a  general  jurisdiction 
wherein  suits  of  like  nature  may  properly  be  brought,  and  not  to 
courts  of  a  limited  authority,  instituted  for  special  piirposes,  and 
confined  either  to  offences  at  the  common  law,  as  the  court-Ieet 
and  the  sheriff's  toum  are,  or  to  contracts  of  a  special  nature,  as 
the  court  of  pie-powders  is.  As  to  the  objection,  that  it  is  most 
reasonable  to  construe  the  statute  to  intend  only  such  courts 
wherein  the  king's  attorney  attends,  the  same  may  be  said  in 
relation  to  prosecutions  on  statutes  which  mention  no  court  at 
all  wherein  they  shall  be  brought ;  and  yet  it  seems  to  be  certain, 
that  such  prosecutions  may  be  brought  in  any  court  of  oyer  and 
Dy.  2S€.  terminer.     Neither  do  I  find  any  reason  assigned,  why  the  kind's 

prerogative,  of  choosing  in  what  court  he  will  commence  a  suit, 
should  be  restrained  without  express  words  in  this  case,  where 
courts  are  mentioned  in  general,  more  than  in  the  others,  where 
they  are  not  mentioned  at  all.  Besides  it  ought  to  be  considered, 
that  if  such  prosecutions  are  to  be  <;onfined  to  the  courts  of 
Westminster,  no  offence  against  any  such  statute  in  any  county 
but  that  wherein  the  King's  Bench  sits,  could  be  indicted  at  all; 
for  it  is  certain,  that  no  offence  can  be  inquired  of  out  of  the 
county  wherein  it  was  committed.  Also  since'  21  Jac.  1.  c.  4. 
set  forth  more  at  large  in  the  chapter  concerning  Informations, 
which  restrains  all  prosecutions  whatsoever  on  penal  statutes  to 
their  proper  counties  (as  the  construction  of  the  said  statutes  is 
now  settled),  if  suits  on  such  statutes  ceuld  be  brought  only  in 
Westminster-hall,  no  offences  out  of  Middlesex  could  be  prose- 
cuted at  all. 

As  to  the  Third  Point,  viz.  To  what  persons,  and  on  what 
occasions,  commissions  of  oyer  and  terminer  are  grantable. 

Sect,  34.  It  is  enacted  by  the  statute  of  Westminster  the 
Second,  c.  29-  "  that  a  writ  of  trespass  (ad  audiendum  et  termi" 
**  nandum)  from  henceforth  shall  not  be  granted  before  any  jus- 
"  tices,  except  justices  of  either  bench,  and  justices  in  .eyre, 
**  unless  it  be  for  a  heinous  trespass,  where  it  is  necessary  to 
**  provide  speedy  remedy,  and  our  lord  the  king  of  his  special 
**  grace  hath  thought  it  good  to  be  granted," 

Sect» 
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SeeL  55.  And  it  is  further  enacted  by  2  Edw.  3.  c.  2.  ''  that 

oyers  and  terminers  shall  not  be  granted  but  before  justices  of 

the  one  bench  or  the  other,  or  the  justices  errants,  and  that  for 

great  hurt  or  horrible  trespasses,  and  of  the  king's  special 

"  grace,  after  the  form  of  the  statute  above-mentioned.'' 

Sect,  36.  Also  it  is  enacted  by  34  Edw.  3.  c.  1.  ''  that  writs 
**  of  oyer  and  terminer  be  granted  according  to  the  statute 
thereof  made,  and  that  the  justices  which  shall  be  thereto 
assigned,  be  named  by  the  court  and  not  by  the  party." 

Sect.  37.  It  may  perhaps  be  argued  from  the  general  words  of 
these  statutes,  that  no  commission  of  oyer  and  terminer  ought  to 
be  granted  to  any,  but  such  justices  as  therein  mentioned,  and 
on  such  special  occasions.    And  Sir  Edward  Coke,  in  his  com-  s  Inst  418. 
ment  on  the  said  statute  of  Westminster  the  Second,  does  not 
shew  whether  all  such  commissions  in  general  are  meant  to  be 
restrained  by  it,  or  such  only  as  are  of  a  particular  nature;  yet 
if  the  intention  of  the  said  statutes  be  fully  «iamtned,  it  seema 
reasonable  to  confine  the  purview  of  tbem  to  special  commisnont 
of  oyer  and  terminer,  granted  at  the  complaint  of  partiemkr  per* 
sons,  upon  some  great  injury  suggested  to  bvre  been  done  to 
diero ;  not  only  for  that  such  special  conmiissions,  for  redremug  Thel.  Big.  1,  f  • 
of  a  particular  grievance  at  the  suit  of  the  party,  seem  to  come  Ante,  a.  1. 
more  properly  and  generally  under  the  nution  of  writs,  than  *Ii^^^^' 
general  commksions  isaned  by  die  king  as  the  conmioii  dispense 
of  justice  to  his  people,  without  any  particular  application  fiom, 
or  regard  to,  any  particular  person;  but  abo  because  there  may 
be  a  mischief  to  the  subject  from  such  special  oomnnMrions, 
which  cannot  be  feared  from  general  ones;  for  the  party  who 
sues  out  such  a  special  commission,  may  thereupon 'take  out  a 
writ  to  the  sheriff,  commanding  him  to  arrest  the  goods  supposed 
to  be  taken  wrongfully  away,  and  to  keep  them  in  safe  custody  Reg.  it6. 177. 
till  some  order  be  made  concerning  them  by  the  justices  assigned  J^^U^^^ 
to  determine  the  matter,  which  may  be  very  inconvenient  to  the    *    *   *  ^^  * 
person  complained  of.    Neithe.*  can  it  be  imagined,  that  the 
statute  intended  to  restrain  general  commissions  to  enormous 
trespasses,  which  could  not  but  hinder  the  due  execution  of  jus- 
tice, which  requires  the  punishment  of  all  kinds  of  misdemeanors, 
of  which  such  commissioners  are  the  usual  and  jMroper  judges* 
But  it  is  reasonable  indeed,  that  such  special  commissioM  should 
not  be  granted  but  upon  urgent  occasions;  and  accordingly  we  Reg.  it4,  is5. 
find  precedents  for  the  superseding  of  them,  where  the  king  has  ^*^^*  ^^* 
been  informed,  that  he  was  imposed  upon  in  granting  them  on  a 
suggestion  that  the  injury  complained  of  was  of  »  heinous  nature, 
where  in  truth  it  was  but  a  slight  inconsiderable  trespass. 

For  other  particulars  concerning  the  proceedings  of  justices  of 
oyer  and  terminer,  see  the  chapter  concerning  Approver,  and  the 
chapter  concerning  Process  against  the  Jury. 
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CHAP.  VI. 

« 

OF  THE  COURT  OF  GOAL  DELIVERY. 

4CoiBnu  267.    FOR  the  better  understanding  of  the  nature  of  the  commbsion 
of  Gat>l-delivery,  I  shall  consider,  / 

FiRSTf  What  ought  to  be  the  form  of  it. 

Secondly,  What  Jurisdiction  the  justices  authorized  by  it 
have  by  the  common  law. 

r  Thirdly,  What  by  statute. 

Fourthly,  In  what  place  they  ought  to  hold  their  sessions. 

Ch.  1.  Sect.  1.  As  to  the  First  Point.    Having  already  shewn  that 

Ch.  5.  all  iudicial  commissions  must  be  agreeable  to  ancient  precedents, 

4  lost  1^*       I  shall  only  shew  in  this  place,  the  purport  of  the  most  usual 
s  Hale,  5t.        commission  of  gaol-delivery,  which  is  a  patent  m  nature  oi  a 
For  the  form  of  letter  from  the  king  to  certain  persons,  appointing  them  his  ius- 
5*  ^iS^^  **^®*'  ^^  ^^  ^^  iiiree  of  them,  of  which  number  either  such  or 
▼i<feAppeii^'  >u<^h  ft  particular  person  among  them  is  specially  required  to  be, 
to4tihCoiiiineii-  and  authorizing  them  to  deliver  his  gaol,  at  such  a  place,  of  the 
taiy,  Mct  1.      prisoners  in  it;  for  which  purpose  it  commands  them  to  meet  at 
such  place,  at  the  time  which  they  themselves  shall  apjpoint,  and 
informs  them,  that  for  the  same  purpose  the  king  hath  com- 
manded his  sheriff  of  the  same  county  to  bring  all  ue  prisoners 
of  the  ^ol,  and  their  attachments,  before  them,  at  such  day  to 
be  appointed  by  them. 

As  to  the  Second  Point,  viz.  What  jurisdiction  justices  of 
gaol-deliyery  have  by  the  common  law. 

Sum.  158.  Sect.  2.  It  seems  to  be  clear,  that  they  may  by  common  law 

2  Hale,  3S,  9S.   proceed  upon  any  indictment  of  felony  or  trespass,  found  before 

169**^  ^^*'       <>^f  r  justices,  against  any  person  in  the  prison  mentioned  in 

B.  Cor.  179.      ^^^^  commission,  and  not  determined;  and  therefore  these  words 

12  Co.  St.         in  the  statute  of  4  Edw.  3.  c.  2.  *'  that  the  justices  assigned  to 

*'  deliver  the  gaols  shall  have  power  to  deliver  the  same  gaols  of 

**  those  that  shall  be  indicted  before  justices  of  the  peace,''  seem 

only  to  be  in  affirmance  of  the  common  law.    And  herein  the 

authority  of  these  justices  differs  from  that  of  justices  of  oyer 

and  terminer;  who  regularly  can  proceed  only  against  persons 

ipdicted  before  themselvesi  as  hath  been  more  fully  shewn  in  the 

precedent  chapter,  section  32. 

(a)  Cio.  Elii.         Sect.  3.  But  it  is  said  in  some  (a)  books^  that  justices  of  gaol- 

^cl^' .  delivery,  as  such,  have  no  power  to  take  any  indictment.     But 

1  AndTTiT!  ^^^  common^opinion,  that  they  have  such  power,  seems  much 

F.  Cor.  47.  more  agreeable  to  reason;  for  (6)  surely  it  cannot  but  be  implied 

(b)iAnd.  in  their  commission  to  deliver  prisons  of  their  prisoners,  that 

8001.^58.  ^^y  ™"^^  'l^^^  authority  to  make  such  deliverance  by  duQ  course 

t  Hale,  34.  of  law,  which  cannot  be  without  a  proclamation  if  there  be  no 

4XiiBt  168.  prosecution,  or  a  proper  trial  if  there  be  one,  in  order  to  which 

there 
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there  must  be  an  accusation  of  record^  without  which  the  prisoner 
cannot  be  arraigned  or  tried. 

Sect.  4.  Abo  it  hath  been  (a)  holden,  that  justices  of  gaol-  (a)S.  P.C.183. 
delivery,  as  8uch>  have  no  power  to  deliver  the  gaol  of  persons  *  ^U.  ij. 
committed  for  high-treason,  perhaps  for  this  reason,  because  this  plcor.  47. 
being  a  crime  of  so  high  a  nature,  and  against  the  king  himself,  i  And.  iii. 
shall  not  be  included  in  the  general  words  of  a  commissioii,  nor 
tried  without  the  king's  special  direction.      And  this  opinion 
seems  to  be  much  favoured  by  the  preamble  of  the  statute  of 
S  Hen.  5.  c.  ?•  wherein  it  is  recited,  ^  That  the  punishment  of 
''  counterfeiting  money  (which  is  a  species  of  treason)  pertaineth 
^  not  to  any  judges  of  the  realm,  but  to  the  king's  justices  be- 
''  fore  himseli,  or  to  special  commissioners  thereto  assigned ;"  and 
thereupon  it  is  enacted,  ^'  That  justices  of  assize  shall  have 
"  power  by  the  king's  commission  to  hear  and  determine  the 
"  offenee  above-mentioned/'     Yet  the  contrary  opinion  is  not 
only  warranted  by  very  great  (b)  authorities,  but  also  it  seems  (6)  4  Inst  t€9. 
more  agreeable  to  reason;  for  since  the  words  of  the  commission  ^^'J^: 
are  general,  and  include  all  prisoners  alike  without  any  exception,  ^  And.' 112. 
why  should  those  who  are  accused  Of  treason  be  construed  to  be  Part  sect  4.    ' 
out  of  the  meaning  of  them  more  than  others  ?  especially  con- 
sidering, that  the  greater  the  crime  is  for  which  a  man  is  impri- 
soned, the  greater  hardship  it  is  for  him  to  lie  under  the  terror 
of  a  prosecution  for  it,  without  being  admitted  to  an  opportunity 
of  clearing  his  innocence;  and  the  statute  of  1  Edw.  6.  c.  7. 
which    authorizes  subsequent  commissioners   of  gaol-delivery 
to  give  judgment  of  deadi  against  such  as  were  found  guilty 
before  other  commissioners  of  gaol-delivery,  of  treason,  &c.  and 
reprieved  before  judgment,  clearly  supposes  such  justices  to  have 
power  in  treason  as  well  as  in  other  cases. 

Sect,  5.  It  seems  clear,  from  the  words  of  the  commission,  F.  Cor.  77. 
that  these  justices  have  nothing  to  do  with  any  persons  not  in   ~ 
custody  of  the  prison  mentioned  in  it,  except  in  some  special 
cases;  for  if  part  only  of.  those,  who  were  accomplices  to  the 
same  felony  be  in  such  prison,  and  other  part  of  them  out  of  it; 
such  justices,  for  the  necessity  of  the  case,  may  receive  an  appeal 
against  those  who  are  out  of  the  prison,  as  well  as  those  who  9H.  4.  1. 
are  in  it,  which  appeal,  after  the  trial  of  such  prisoners^  shall  be  |  ^J!'^}^ 
removed  into  the  King's  Bench,  and  process  shall  issue  from    *  '   ' 
thence  agunst  the  rest.     But  if  those  out  of  prison  should  be 
omitted  in  such  appeal,  they  could  never  be  put  into  any  other> 
because  there  can  be  but  one  appeal  for  one  felony.    Also  it  is 
said  both  by  (c)  Staunford  and  {d)  Hale,  that  such  justices  may  (c)  S.P.C.  64, 
receive  an  appeal  by  bill  against  one  let  to  bail.     6ut  I  cannot  ^^'  \^^>  ^^* 
find  any  authority  in  the  (e)  books  cited  by  them  for  that  purpose,  fyler^u   ' 
to  warrant  this  opinion  (1);  for  although  it  be  true,  that  the  Qu.  4ln8t.i69. 
court  of  Kind's  Bench  may  receive  an  appeal  by  bill,  against  one  00  ^  H.  6.  4. 
for  whom  bail  is  filed,  as  being  in  ctistodid  mareschalh,  yet  this  9  h.4.  *s.  ' 
seems  to  depend  on  the  particular  usage  of  that  court.    And  I  idIL4.  10. 

do 

(1)  It  U  said,  f  Hale,  S5.  that  jostSoea  of  gaol-  against  one  admitted  to  bail,  for  which  91  Hen.  7. 
defiTCT^  may  teceiTe  an  appeal  by  bill  against  a  S3,  a.  9  Edw.  4.  t.  a,  39  Hen.  6.  ST.  &^  are 
penon  bong  in  cutody ;  and  take  an  indictment      cited  as  authorities* 
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ti  H.  7.  as.  do  not  find  i|  iai4  in  aoy  boo]^,  that  those  who  are  bailed  by  aay 
F.  Mainp.  It,  other  court,  are  looked  upon  as  prisoners  in  the  prison  belonging 
Vy^,  9d.  ^  ^"^^  court,  but  only  in  the  custody  of  theif  sureties,  who  may 
B.  App.  11.19.  detain  them  wherever  they  please.  However,  it  seems  to  be 
T>  *i^^l  ascreed  by  all  the  books  above-mentioned,  that  such  justices  have 

Hale.  55*  ^  i        -^i  i  •        •         i        -i.  i      •'  i 

^  no  more  to  do  with  one  let  to  mampnze,  than  if  he  were  at  large» 

because  such  person  can  in  no  sense  be  said  to  be  a  prisoner, 
since  it  is  not  m  the  power  of  his  sureties  to  detain  him  in  their 
custody,  as  will  be  more  fully  shewn  in  the  chapter  concerning 
Bail. 

4  Inst  167.  Sect.  6,  It  seems  clear,  that  such  justices  have  not  only  power 

F.  Cor.  47.  iQ  discb vge  such  priso^ers  as  upon  their  trial  shall  be  acquitted, 
2  £Ue  94.        ^^^  ^^^^  ^  ^"^^  against  whom,  upon  proclamation  made,  no 

evidence  shall  appear  to  indict  them;  which  neither  justices  of 
peace,  nor  Justices  of  oyer  and  terminer  cai^  do.  (2) 

15  H.  7. 5.  Sect.  ?•  Also  there  seems  to  be  no  doubt,  but  that  the  justices 

4  Intt  169.  of  gaol-delivery  may  award  execution  against  such  prisoners  as 
s  fiSue^.        have  been  outlawed  for  felony  before  justices  of  peace. 

Dyor,  906.  Sect*  8.  Also  notwithstanding  the  commission  of  justices  of 

Sam.  160.  gaol-delivery  be  in  strictness  determined  after  the  end  of  their 
9  Hale,  55.        session,  yet  it  seems  to  be  settled  at  this  day,  that  they  have 

power  either  to  order  the  execution  or  reprieve  of  the  persons 

who  have  been  condemned  before  theqi. 

Con.  Crom.  Sect.  9-  Also  it  is  said  by  some,  that  Justices  of  gaoUdelivery 

Jur.  it6.  may  by  the  common  law  punish  those  who  unduly  bail  prisoners, 

?s«!77^'^*^'  •*  being  guilty  of  a  negligent  escape;  but  it  seems  needless 
25  G.  8.' 39.       strictly  to  examine  this  matter,  since  they  have  certainly  such 

power  by  statute,  as  will  be  more  fully  shewn  in  the  following 

part  of  this  chapter. 

As  to  the  Third  Point,  viz.  What  jurisdiction  justices  of 

faol-delivery  have  by  statute,  I  shall  consider  the  same — First, 
n  relation  to  appellees.  Secondly,  To  irregular  bailment  of 
prisoners.  Thirdly,  To  sheriffs,  &c.  refusing  to  receive  pri* 
soners.  Fourthly,  To  persons  convicted  before  former  justices. 
Fifthly,  To  offences  created  by  statute. 

t  Hale,  86.  Sect.  10.  To  the  first  particular,  it  is  enacted  by  ^8  Edw.  1 . 

^*  That  they  may  award  process  into  a  foreign  county  against 
f*  those  who  shall  be  appealed  before  them  by  an  apjprover  ;*' 
as  shall  be  more  fully  shewed  in  the  chapter  concerning  Ap- 
provers. 

Sect.  11.  As  to  the  second  particular,  viz.  The  power  of  such 
justices  in  relation  to  the  bailment  of  prisoners,  it  is  enacted  by 
27  Edw.  1.  c.  3.  commonly  called  the  statute  dejinibus,  "  That 
justices  of  assize  shall  deliver  the  gaols  of  counties  where  they 
take  assizes,  &c.  and  inquire  if  sheriffs,  or  any  other,  have  let 
out  by  replevin  prisoners  not  repleviable,  or  have  offended  in 
any  thing  contrary  to  the  form  of  the  statute  of  Westminster 

"  the 
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(2)  By  14  Gao.  3.  c  20.  be  ih»U  pay  no  fee  ^r  such  ducharg^,  but  the  ^oler  sbaU  leceire  tSt,  id. 
from  the  county. 
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"  tke  first,  c.  15.  and  whom  they  shall  find  guiltyi  tbej  shall 
/<  chasten  and  punish  in  all  things  according  to  the  form  of  the 
*'  statute  aforesaid/' 

Sect,  12.  But  this  statute  mentioning  only  justices  of  assize,  it  F.N.B.S51. 
may  perhaps  be  questioned^  whether  it  is  to  be  extended  by  ?  t™',^^^^ 

•*r  ^      •     *•  r  I  J  !•  u  "1  •     •  "i  4  Inst  169. 

equity  to  Justices  of  gaol-delivery  by  special  commission,  not 
being  justices  of  assize. 

Sect.  13.  However,  it  is  enacted  by  4  Edw.  3.  c.  2.  '*  That 
justices  assigned  to  deliver  gaols  shall  have  power  to  inquire 
of  sheriffs,  gaolors,  and  others  in  whose  ward  persons  indicted 
before  wardens  of  the  peace  shall  be,  if  they  make  deliverance, 
or  let  to  mainprize  apy  so  indicted  which  be  not  mainpernable, 
and  to  punish  the  said  sheriffs,  gaolers,  and  others,  if  they  do 
''  any  thing  against  this  act." 

Sect,  14.  It  is  observable,  that  this  statute  saith  only  in 
general,  that  such  justices  shall  have  power  to  punish  the  of- 
fenders therein  mentioned,  without  saying,  that  they  shall  punish 
them  according  to  the  form  of  the  statute  of  Westminster  the  s.  P.  C.  77. 
first,  as  the  above-mentioned  statute  deJinUms  does;  yet  it  is 
said,  that  they  may  punish  them  according  to  the  form  of  the 
said  statute  of  Westminster,  as  much  as  if  it  had  been  expressed. 

Sect,  15.  Also  it  is  enacted  by  1  and  2  Ph.  and  Mary,  c.  13. 

''  That  if  any  justice  of  the  peace  of  the  quorum,  or  coroner, 

''  shall  offend  against  the  purview  of  the  said  statute,  either  as  to 
bailing  prisoners,  or  taking  their  examinations,  or  the  informa- 
tion of  those  that  bring  them  before  them,  or  not  putting  the 
same  in  writ,  or  not  certifying  them  to  the  next  gaol-delivery, 

*'  or  not  putting  in  writing  the  evidence  given  to  a  jury  on  a  9  Bob.  lis. 

''  coroners  inquest  of  murder  or  manslaughter^  or  not  binding 
over  material  witnesses  against  persons  accused  of  felony,  to 
give  evidence  at  the  next  general  gaol-delivery,  or  not  certifying 
such  evidence  and  also  such  recognizances,  &c.  the  justices  of 
gaol-delivery  of  the  place  where  such  offence  shall  be  commit- 
ted, upon  due  proof  thereof  by  examination  before  them,  shall 
for  every  such  offence  set  such  fine  as  t^ey  shall  think  meet. 
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&C.' 

Sect,  16.  As  to  tiie  third  particular,  m.  The  power  of  such 
Justices  in  relation  to  sheriffs,  &c.  refusing  to  receive  prisoners, 
}t  is  enacted  by  4  Edw.  3.  c.  10.  "  That  justices  of  gaol-delivery 
*'  shall  punish  sheriffs  and  gaolers  refusing  to  take  felons  into 
''  their  custody  from  constables  and  townships  without  being 
*'  paid  for  such  receipt." 

Sect,  17.  As  to  the  fourth  particular,  viz.  The  power  of  such 
justices  in  relation  to  persons  convicted  before  former  justices, 
it  is  enacted  by  1  Edw.  6.  c.  7.  **  That  where  any  person  or  4  Inst  691. 
"  persons  shall  be  found  guilty  of  any  treason  or  felony,  for  the 
''  which  judgment  of  death  should  or  may  ensue,  and  shall  be  yy^  ^^  ||^ 
"  reprieved  to  prison  without  judgment  at  that  time  given  against  power  as  to 
him,  her,  or  diem  so  found  guilty,  those  persons  that  at  any  transportation, 
time  hereafter  shall  by  the  king's  letters  patent  be  assigned 
justices  to  deliver  the  gaol  where  any  such  person  or  persons 

"  found 


€t 
it 
*t 


32  OF  THE  COURT  OF  GAOL-DELIVERY.  Bk. «. 


4* 
€€ 


found  guilty*  shall  remain,  shall  have  fuU  power  and  authority 
to  give  judgment  of  death  against  such  person  so  found  guilty, 
and  reprieved,  as  the  same  justices  (before  whom  such  person 
or  persons  was  or  were  found  guilty)  might  have  done,  if  their 

**  commission  of  gaol-delivery  had  remained  and  continued  in  full 

''  force  and  strength/' 

itCo.dS.  Sect,  18.  It  hath  been  holden  that  this  statute  extends  not  to 

B.  Oy.  and  Ter.  convictions  before  justices  of  oyer  and  terminei^  not  only  because 

convictions  before  justices  of  gaol-delivery  only  are  mentioned, 
.  but  because  the  proceedings  before  justices  of  oyer  and  terminer, 

after  the  oyer  determined,  ought  to  remain  in  the  king's  bench, 

and  the  records  before  the  justices  of  gaol-delivery  with  the  custos 

rohdorum. 

DaBion,fO.  Sect.  19-  Also  it  seemeth,  that  since  the  statute  speaks  only  of 

persons  reprieved  before  judgment,  it  gives  Subsequent  commis- 
sioners no  manner  of  power  over  persons  condemned  by  former 
justices  ;  and  therefore  it  hath  been  h6lden,  that  if  a  person  con- 
demned by  former  justices,  plead  a  pardon  before  their  successors, 
they  have  no  power  to  allow  it,  but  that  the  record  ought  to  be  re- 
QiuM«,I>yer,  moved  by  certiorari  into  the  king's  bench,  and  the  prisoner  also  by 
1^*  habeas  corpus,  and  that  there  the  pardon  shall  be  allowed  or  disal- 

lowed. And  from  the  same  reason  it  seems  to  follow  that  subse- 
(a)  %  Hale,  95.  queut  justices  have  no  (a)  power  from  this  statute  to  award  the  exe- 
contnu  cution  of  persons  condemned  by  former  justices  and  reprieved  by 

them.  But  if  judgment  had  not  been  given  by  the  former  justices, 
there  is  no  doubt  but  that  the  subsequent  ones  might  by  force  of 
(5)  See  the  sta-  this  Statute  have  allowed  the  pardon,  or  given  judgment,  and 
totet  60eo.i.  awarded  execution,  8cc.  as  the  first  might  have  done,  (b)  Also  it 
3  c.  15!  poit^^  h9Li!tL  been  adjudged,  that  not  only  such  subsequent  justices  as  are 
ch.  53.  title  authorized  by  the  same  king,  by  whom  the  former  were'commis- 
Tmosportetioii.  gioned,  but  also  that  the  Justices  of  the  next  king  may  have  the 
Daliimt'to.       ^^  power  by  virtue  of  this  statute. 

Sect.  20.  As  to  the  fifth  particular,  viz.  The  jurisdiction  of  jus- 
tices of  gaol-delivery  in  relation  to  offences  created  by  statute. 
By  33  Hen.  8.'  c.  9<  s.  20.  they  may  punish  those  who  keep  un- 
lawful ffaming-houses,  or  use  unlawful  games.  By  5  Eliz.  c.  9. 
8.  9*  they  have  jurisdiction  over  perjury  and  subornation  of 
perjury  against  the  form  of  that  statute.  By  8  Eliz.  c.  3.  they 
may  punish  those  who  transport  sheep  alive.  By^23  Eliz.  c.  I. 
s.  9.  they  inay  inquire  of,  hear,  and  determine  offences  against 
diat  statute  in  not  coming  to  church  ;  and  generally  they  have  the 
like  power  in  other  statutes  creating  new  onences,  which  it  would 
be  too  tedious  particularly  to  set  down  in  this  place. 

Sect.  21.  As  to  the  fourth  general  point  of  this  chapter, 
viz.  In  what  place  justices  of  gaol-delivery  ought  to  hold  their  ses- 
Videi9Geo.  S.  ^^^^»  it  is  enacted  by  6  Rich.  2.  c.  5.  "  diat  iustices  assigned  to 
c.  74.  t.  70.  *     '*  take  assizes  and  deliver  gaols,  shall  hold  their  sessions  in  the 
Pott,  c  7. 8.  to.  «  principal  and  chief  towns  of  every  of  the  counties  where  the 
**  shire  courts  of  the  same  counties  were  then  holden,  or  hereafter 
''  should  be  holden.''     Fpr  other  matters  r<elating  to  these  jus- 
tices, see  chapter  7.  concerning  Justices  of  Assize  and  Nisi  Prius, 
and  the  chapter  concerning  Process. 

CHAP. 
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CHAP.  VII. 
OF  THE  COURT  OF  ASSIZE  AND  NISI  PRIUS. 

XHE  power  of  justices  of  assize,  whether  as  such;  or  as  iustices  4  init.  158. 
of  nisi  prius,  in  relation  to  criminal  matters,  depending  wholly  on  Co.  lit  1&3. 
statute,  I  shall  only  take  notice  of  the  principal  branches  of  dieir  5?^^^^/^ 
jarisdiction  of  this  kind,  given  them  by  several  acts  of  parliament;  Dongiaa.  195. 
and  for  more  particular  inquiries  concerning  their  authority  in 
other  cases,  and  the  nature,  extent,  and  end  of  their  commission,  ^}qI^  ^^^ 
shall  refer  the  reader  to  Sir  Edward  Coke,  and  to  Mr.  Cromjp-  f  Croiiip.Viir« 
ton.  (a)  Goutt,  fo.  SM. 

The  most  consi(||rable  parts  of  their  jurisdiction  in  criminal 
matters,  proper  to  be  considered  in  this  place,  are  such  as  relate, 
h  To  the  delivery  of  gaols.  2.  To  counterfeiters  of  money. 
3.  To  appellees.  4.  To  conspirators,  maintainers,  and  other 
offenders  of  the  like  nature.  5.  To  offences  of  sheriffs,  gaolers, 
and  other  officers.  6.  To  capital  offences  tried  by  writ  of  nisi 
prius.  7*  To  the  counties  for  which  such  justices  of  assize  may 
be  commissioned. 

Sect.  2.  As  to  the  fibst  particular,  it  is  enacted  by  27  Edw. 
1.  c  3.  commoidy  called  the  statute  definHnu^  **  that  justices 
'  assigned  to  take  assizes,  in  every  county  where  they  do  take 
assizes,  as  they  be  appointed  incontinent  after  the  assizes  taken  . 
in  the  shires,  shall  remain  both  together  if  they  be  lay ;  and  if  one 
**  of  them  be  a  derk,  then  one  of  ^e  most  discrete  knights  of  the 
shire,  being  associate  to  him  as  a  layman  by  the  king's  writ,  shall 
deliver  the  gaols  of  the  shires,  as  well  within  liberties  as  with- 
out, of  all  manner  of  prisoners,  after  the  form  of  the  gaol  deli- 
''  veries  of  those  shires  beforetimes  used.  And  the  same  justices 
"  shall  inquire  then,  if  sheriffs  or  any  other  have  let  out  by  re- 
"  plevin  persons  nor  repleviable,  &c." 

Sed.  3.  Also  it  is  recited  by  2  Edw.  3.  c.  8.  **  that  offenders  ^ 
had  been  greatly  encouraged,  because  the  justices  of  gaol-deli- 
very and  of  oyer  aiid  terminer  had  been  procured  by  great  men 
against  the  form  of  the  said  statute  of  27  Edw.  1."  and  there- 
upon it  is  enacted,  **  that  such  justices  shall  not  be  made  agiunst 
'<  the  form  of  the  said  statute." 
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Sect.  4.  It  seems  to  have  been  the  most  general  opinion  in  the  3,  p,  c.5r: 
construction  of  the  abo vemen tioned  statute  of  27  Edw.  1 .  that .  the  'B^ynu  sr5^ 
purview  of  it  extends  only  to  cases  of  felony;  and  that  is  farther  ^*  ^'  ^' 
confirmed  by  the  recital  of  the  statute  of  3  Hen.  5.  set  forth  more 
at  large  in  the  following  part  of  this  chapter,  by  which  it  is  declared, 
**  diat  no  judges  but  those  of  the  king's  bench,  or  special  com- 
''  missioners,  have  power  to  punish  counterfeiters  of  money.'' 
Abo  it  is  argued,  that  the  purview  of  the  said  statute  of  3  Hen.  8.  P.  C.57,  AS. 
5.  impowering  justices  of  assize,  having  the  king^s  commission  for 
such  purpose,  to  hear  and  determine  the  iiffences  of  such  persons, 
wouM  be  vain  and  to  no  purpose,  if  such  justices,  as  such,  had 
power  over  such  offences  before,  by  virtue  of  the  said  former  sta- 
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tute.  And  yet  perhaps  the  coatrary  opinion  is  the  more  plausi- 
ble ;  for  since  the  said  statute  is  iiltended  for  the  greater  expedition 
of  justice,  and  the  words  of  it  expressly  extend  to  all  manner 
of  prisoners,  why  should  they  be  restrained  by  a  violent  interpre- 
tation, incbnsistent  with  the  natural  and  obvious  sense  of  them? 
And  since  justices  of  gaol-delivery,  armed  only  with  a  genes^l 
eMiraiflision  to  deliver  gifob  of  the  prisoners  in  them  are,  aticording 
Sop^c^t.4.  11^  the  better  opinion  at  this  day,  authorised  to  deliver  such  gaols 
of  persons  accnsed  of  tre«sof»,  as  well  as  of  others  committed  for 
cmses  of  an  inferior  natore,  why  shouM  not  the  said  statute,  the. 
iMteoC  whereof  is  to  give  justices  of  assize  Kke  power  with  jnstices 
of  gaol  d^ivei^,  be  eonstraed  to  give  them  as  hr^e  a  power?  And 
aS:  fi^  the  arguments  drawn  from  the' opinion  of  the  makers  of  the 
above  mentioned  statute  of,  3  Hen.  5.  it  may  be  .answered,  that 

S^rhans  the  purport  of  the  said  recital  may  amount  to  no  more 
an  tnis^i  that  no  other  jfudges  but  those  therein  mentioned  would 
venture  to  take  upon  them  a  power  to  try  such  offences^  because 
It  ivas  not  clearly  settled  that  they  had  authority'  to  do  it. 

Siunmaiy,  164.  Sect.  5.  It  seems  to  be  the  general  opinion.  That  justices  of 
i?2!vi.^*  ^^*  assize,  as  such,  by  force  of  the  said  statute  of  the  twenty-seventh 
S.P.C.5r.  ^  Edward  the  first,  may  deliver  gaols  without  any  special 
Crom.  Jar.  If 6.  commission  for  that  purpose;  and  this  seems  to  be  the  most  agree- 
v^iT'  ^'  th'  ^^^  ^^  ^^  purview  of  the  said  statute^  if  such  justices  be  laymen; 
point^sHale!"  ^^  Seeing  the  act  provides  only,  that  if  one  of  them  be  a  clerks 
403. '         '     tbeikOB^  of  the  knights  of  the  county  being  associate  by  writ  to 

him  that  is  a  layman,  skaU  deliver  the  gaols ;  »ad  makes  no  meu'^' 
tioa  of  any  such  writ  where  both  are  laymen ;  but  only  says  in 
general,  "  that  in  such  case  they  shaH  remain  both  t<^ther  ;*'  it 
aeems  to  imply  that  laymen,  being  justices  of  aasiae»  shall  have  such 
power  of  course. 

Seetheprece-        Sect  6.  As  to  the  SECOND  TAUTJCVLA'R,  viz.  The  power  of 
dent  chap.  sect,   diese  Justices  in  relation  to  counterfeiters  of  money,  it  is  recited 
Jw  "^Ais^^***   by  the  statute  of  3  Hen.  5.  c.  7.  "  that  counterfeiting,  clipping,^ 
chapter.  washing,  and  other  falsity  of  money,  had  then  of  late  abounded, 

for  that  the  ptmishment  of  the  same  pertaineth  not  to  any  judges 
of  the  realm,  but  to  the  king's  justices  before  himself,  or  special- 
oonmtissionef  s  thereto  assigned,  &c."  and  thereupon  it  is  enacted, 
**  that  the  king's  justices  assigned  to  take  assizes  in  all  the  eoiui* 
*'  ties  of  England^  ^all  have  power,  by  tlM  king'a  commissions^ 
''  to  hear  and  determine  in  their  sessions,  as  well  of  the  coaater** 
''  feiting  and  of  the  bringing  such  false  money  into  the  realm, 
'*  as  of  clipping,  washing,  and  every  other  falsity  of  the  said 
.    "money.'* 

S.  P.  C  5S.  '^^^*  ^'  ^^  ^^^fva$  clear  from  the  uAanifest  purport  of  this  statute 

Snmmaty,  164  that  justices  of  assize  can  claim  no  power  from  it  over  any  of  the 

offences  therein  mentioned,  without  a  special  commisaioa.  for 
such  purpose ;  but  this  statute  being  wholly  in  the  affiraiative, 
and  ao  way  inteiided  to  abridge  but  eahrge  the  jurisdiclioa  c^ 
such  justices ;  it  seems  dear,  diat  if  they  had  authority  as  justices 
of  gaol-deliveiy  by  virtue  of  the  abovementioBed  statute  A  finHmt 
widioat  any  special  coiEmiission  to  ddiver  peraeAs  in  prison  ior 
auch  crimis  (whidi  queslaoa  is  more  luily  huftdkNl  in  the  prtoe^ 
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dent  part  of  this  chapter),  they  may  still  lawfully  proceed  upon 
the  said  statute  in  the  same  manner  as  before. 

Sect.  8.  As-to  the  thibd  particular,  viz.  The  power  of  jus«  Supra, sect.  4. 

tices  of  assize  in  relation  to  appellees,  it  is  enacted  by  the  28  Croni.Jur.i26. 

Edw.  1.  commonly  called  the  statute  de  appeUatis,  "  that  such 
justices  may  award  process  into  any  foreign  county  against  per* 
sons  appealed  by  approvers,  and  proceed  against  them.  Sic' 

Sect.  9'  It  is  made  a  doubt  in  Dyer^s  Reports,  by  what  war-  Dver,99. 
rant  justices  of  assize  hold  plea  of  an  appeal  of  robbery;  and  it  fjCo'«« 
18  there  holden,  that  they  do  it  by  virtue  of  the  commission  of  stamf.  159. 
gadklelivery.    Biit  it  seems,  that  it  ought  not  to  be  intended  to  Co.  Lit  S65. 
be  Ae  meaning  of  this  report,  that  justices  of  assize  have  no  juris- 
diction as  to  an  appeal  of  robbery,  without  an  express  commis- 
aioB  of  gaol-delivery ;  for  since  justices  of  assize,  as  such,  have 
power  by  the  abovementioned  statute  de  fimbus  to  deliver  gaols  of 
all  manner  of  prisoners,  after  the  form  of  the  gaol-deliveries  of  the 
shires  wherein  they  sit,  why  should  they  not,  by  force  of  those 
general  words,  deliver  such  gaols  of  persons  proceeded  against  by 
way  of  appeal  commenced  before  them,  as  well  as  of  those  pro- 
ceeded against  by  way  of  indictment,  as  it  seems  to  be  taken  for 
granted  in  other  books  that  they  may  i  and  therefore  it  seems  to  22  Ed.  4.19. 
be  reasonable  to  take  the  abovementioned  report  of  Dyer  in  this  aB.«pp^,iis. 
sense,  that  justices  of  assize  may  hold  plea  of  appeals  of  robbery 
by  the  commission  of  gaol-detivery,  given  them  implicidy  by  the 
said  statute  de  fimbus,  in  respect  whereof  they  seem  to  have  all 
the  power  of  justices  of  gaol  delivery,  whether  given  them  by  the 
conunon  law  or  by  statute,  as  fully  appears  from  what  immedi- 
ately follows  the  abovementioned  passage  in  the  said  report, 
wberein  it  is  said,  that  ''the  statute  of  3  Hen.  7.  c.  1.  gives  justices  Djer,  99. 
^  of  assize  die  power  by  express  words  as  to  appeals  of  death ;'' 
but  it  is  certain,  that  the  said  statute  of  Henry  uie  seventh  does 
not  expressly  mention  justices  of  assize,  but  saith  only,  ''  that  die 
**  wife,  &c.  may  commence  an  appeal  before  the  sheriff  and  coro- 
''  ners,  or  before  the  king  in  his  bench,  or  justices  of  gaol-delivery ;" 
and  yet  it  is  holden  in  the  said  report,  tnat  this  statute  expressly 
extends  to  justices  of  assize ;  from  which  it  seems  manifestly  to 
follow,  that  such  justices  are  taken  to  be  included  under  the  ge-  is  Co.  32. 
neral  notion  of  justices  of  gaol-delivery.  *  ^*"  ^*^' 

Sect.  10.  As  to  the  fourth  particular,  viz.  The  power  of 
justices  of  assize  in  relation  to  conspirators,  maintainers,  and 
other  offenders  of  the  like  nature,  it  is  enacted  by  28  £dw.  1.  c. 
10.  conunonlycalledArftcu/f  super  chartas,  '*  that  justices  assigned 
**  to  take  assizes,  when  they  come  into  the  county  to  do  their  office, 
^  shall  upon  every  plaint  made  unto  them  of  conspirators,  false  in- 
**  formers,  and  evil  procurers  of  dozens,  assises,  inquests  and  juries, 
^  award  inquest  thereupon  without  writ,  and  shall  do  right  to  die 
**  plaintiffs  without  delay ."^ 

And  by  4  £dw.  3.  c.  U.  it  is  further  enacted,  *'  that  the  jus- 
^  dees  of  assize,  whensoever  they  come  to  hold  their  sessions  or 
'*  to^  take  inquest  upon  nisi  prius,  shall  inquire,  hear,  and  deter- 
^  mine,  as  well  at  the  suit  of  the  king  as  at  the  suit  of  the  party,  of 
^  mauitahiers,  bearors,  conspirators,  fcc.'' 

And  die  like  is  ordained  by  20  Edw,  3.  c  6.  by  which  it  is  en- 

B  2  acted, 
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acted,  ''  that  such  justices  shall  have  commissions  to  inquire  <tf 
**  maintainers  and  common  embraceors,  &c." 

Registei»  188.  Sect,  1 1 .  Also  by  5  Edw.  3.  c.  10.  it  is  enacted,  *'  that  the  jus- 
"  tices  before  whom  any  assize,  inquest,  or  jury  shall  pass,  may 
**  inquire  and  determine  the  offence  of  any  juror  in  taking  money 
"  of  either  party,  &c." 

Sect.  12.  But  by  38  Edw.  3.  c.  12.  it  is  ordained,  "  that  no 
justice.  Sic.  inquire  of  offices  of  the  said  offence,  but  only  at  the 
suit  of  the  party,  or  of  other,  8lc." 

Sect.  13.  And  by  32  Hen.  8.  c.  9-  it  is  further  enacted,  *'  that 
**  the  justices  of  assize  of  every  circuit  within  this  realm,  and  else- 
**  where  within  the  king's  dominions,  shall  in  every  county  within 
''  their  circuits,  twice  in  the. year  cause  open  proclamation  to  be 
**  made,  as  well  of  the  said  statute  as  of  all  others  made  against* 
**  unlawful  maintenance,  champerty,  embracery,  &c." 

Sect.  14.  As  to  the  fifth  particular,  viz.  The  power  of 
justices  of  assize  in  relation  to  the  offences  of  sheriffs,  gaolers^ 
and  other  officers,  it  is  enacted  by  20  Edw.  3.  c.  6.  '*  that  jus- 
*'  tices  of  assize  shall  have  commissions  sufficient  to  inquire  of 
''  sheriffs,  escheators,  bailiffs  of  franchises  and  their  ministers, 
''  and  of  the  gifts  which  they  take  to  execute  their  office,  8cc." 

Sect.  15.  Also  by  23  Hen.  6.  c.  10.  it  is  enacted, ''  that  justices 
**  of  assize  in  their  sessions  shall  have  power  to  inquire,  hear,  and 
*'  determine  of  office  without  special  commission,  of  and  upon  all 
"  sheriffs,  under-sheriffs,  clerks,  bailiffs,  gaolers,  coroners,  stew* 
''  ards,  bailiffs  of  franchises,  or  any  other  officer  or  minister  doing 
contrary  to  the  said  statute,  as  by  extorting  inoney  for  the 
omitting  of  an  arrest,  or  shewing  ease  or  favour  to  those  who 
''  shall  be  arrested,  or  by  admitting  persons  to  bail,  or  deny- 
**  ing  them  the  benefit  of  it,  contrary  to  the  form  of  the  said 
"  statute." 

Sect,  l6.  Also,  by  1  Hen.  8.  c.  7.  it  is  enacted,"  that  justices 
"  of  assize  and  of  the  peace  shall  have  authority  to  inquire  of  and 
**  determine,  as  well  by  examination  as  i>y  presentment,  the  de- 
fault of  coroners,  in  not  taking  an  inquest  without  fee  or  re- 
ward, on  the  view  of  the  body  of  any  person  slain  by  misad- 
"  venture." 

1  Hale,  350.  Sect.  17*  As  to  the  sixth  particular, vtz.  The  power  of 

sHale,405.      justices  of  assize  in  relation  to  capita]  offences  tried  by  writ  of 
Kayin.  67.         nisi  prius,  it  IS  enacted  by  14  Hen.  6.  c.  1.  "  that  the  justices  be- 
**  fore  whom  inquisitions,  inquests,  and  juries,  shall  be  taken  by 
"  the  king's  writ  of  nisi  prius,  shall  have  power  in  all  cases  of  fe- 
lony and  treason  to  give  their  judgments  as  well  where  a  man 
is  acquit  of  felony  or  of  treason,  as  where  he  is  hereof  attainted, 
^  the  day  and  place  where  the  said  inquisitions,  inquests,  and 
"  juries  be  so  taken,  and  then  from  thenceforth  to  award  execution 
.*'  to  be  made  by  force  of  the  same  judgments." 

4tEd.4.l9.  a«      ^^i*  18.   In  the  construction  of  this  statute  it  hath  been 

f  Hale,  41. 403.  holden,that  if  the  plaintiff  in  appeal  be  nonsuited  before  justices 

of  nisi  prittS;  they  have  no  power  to  arraign  the  defendant  at  the 

suit 
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suit  of  the  king  on  the  declaration  in  the  appeal,  as  justices  be* 
fore  whom  an  appeal  is  originally  commenced  maj  do.    And  the 
reason  of  this  construction  seem  to  be  this,  because  the  statute 
only  mentioning  that  justices  of  nisi  prius  shall  give  judgment 
where  the  defendant  is  acquitted  or  attainted,  leaves  their  juris- 
diction upon  a  nonsuit  as  it  was  before.     But  it  seems  certain, 
that  on  the  acquittal  of  an  appellee  such  justices  have  power  to 
inquire  of  the  abettors,  and  also  of  the  sufficiency  of  the  plaintiff 
to  answer  the  damages ;  for  since  the  statute  of  Westminster  the  Djer,  ito. 
second,  ch.  12.  gives  such  power  to  the  justices  before  whom  an  J?"' "J^Jl^  **•• 
appeal  shall  be  heard  and  determined ;  and  now  by  force  of  22  £d.  4. 19. 
14  Hen.  6.  it  may  be  heard  and  determined  before  justices  of  10  Ed.  4. 14. 
nisi  prius,  it  seems  necessarily  to  follow,  that  justices  of  nisi  b^°*n-^'* 
prius  shall  have  such  power  since  the  same  statute  of  14  Hen.  6.  $7/  ' 

And  from  the  same  reasoning  it  seems  also  to  follow,  that  such  SHaie,ss. 
justices  may  give  judgment  for  the  damages ;  but  constant  ex- 
perience hath  overruled  it  to  the  contrary. 

As  to   THE   SEVENTH    PABTICVLAB,    WZ,   For  what  COUUtlCS 

justices  of  assize  may  be  commissioned. 

Sect.  19.  It  is  enacted  by  8  Rich.  2.  c.  2.  "  that  no  man  of 
"  law  shall  be  from  thenceforth  Justice  of  assize,  or  of  the  com- 
'*  mon  deliverance  of  gaols,  in  his  own  county." 

Sect.  20.  Also  it  is  enacted  by  33  Hen.  8.  c.  24.  **  that  no 
**  justice,  nor  other  man  learned  in  the  laws  of  this  realm,  shall 
"  use  nor  exercise  the  office  of  Justice  of  assize  within  any  county 
"  where  the  said  justice  was  born,  or  doth  inliabit,  on  paiu  of 
"  one  hundred  pounds,  8cc.  Ifrovided  that  the  said  act  shall  not 
"  extend  to  any  person  who  shall  be  clerk  of  assizes,  and  associate 
**  to  any  justice  of  assize,  nor  to  any  mayor,  sheriff,  recorder, 
**  steward,  bailiff,  sewter,  or  other  officer  being  bom  or  dwelling 
~  within  any  city,  borough  or  town  within  this  realm  of  England, 
&c.  nor  to  justices  of  either  bench  for  taking,  hearing,  or  de- 
termining assizes  in  the  one  bench  or  the  other,  nor  to  the 
'^ justice,*  justice-clerk  or  clerks,  of  assizes  in  the  duchy  and 
"  county-palatine  of  Lancaster •'' 

t  Sect.  21.  These  two  acts  of  Richard  the  Second  and  Henry  4Comm.f68. 
the  Eighth  are  explained  and  amended  by  21  Geo.  2.  c.  27.  by 
which  it  is  enacted,  ''  that  the  justices  of  either  bench,  the  ba- 
rons of  the  exchequer,  or  any  other  persons  learned  in  the  law, 
who  shall  be  appomted  justices  of  oyer  and  terminer  or  gaol- 
"  delivery  in  any  county  in  England,  may  use  and  exercise  the 
"  said  offices  of  oyer  and  terminer  and  gaol-delivery  in  such 
'*  county,  notwithstanding  they  or  any  of  them  shall  have  been 
''  bom  and  do  inhabit  within  any  such  county,  without  incurring 
V  the  penalty  of  one  hundred  pounds  imposed  by  33  Hen.  8.'' 

t  Sect.  22.  And  by  19  Geo.  3.  c.  74.  s.  70.  it  is  further 
enacted,  ''  that  wherever  the  courts  of  assize,  nisi  prius,  oyer  and 
**  terminer,  or  ^aol-delivery,  for  any  county  at  large  in  England, 
'*  shall  be  held  m  or  near  any  city  or  town  that  is  also  a  county  of 
**  itself,  and  at  the  same  time  with  the  like  or  any  of  the  like 
^'  courts  for  the  said  city  or  town,  the  lodgings  of  die  judge  or 

*'  judges 
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judges  «hall  be  construed  and  taken  to  be  situate  both  witbin 
the  county  at  large^  and  also  within  the  county  of  such  city  or 
town,  for  the  purpose  of  transacting  the  business  of  the  assixea 
for  such  county  at  large,  and  for  the  county  of  such  city  or 
town,  durihg  the  time  such  judges  shall  continue  therein  for 
'^  the  execution  of  their  several  commissions/' 


€4 


CHAP.  VIII. 

OF  THE  COURT  OF  CONSERVATOR  OF  THE 

PEACE. 

St.Tr.3ir.  Conservators  of  the  peace,  by  the  common  law, 
were  of  two  sorts,  FiRSt :  Those  who,  in  respect  of  their  offices, 
had  power  to  keep  the  peace,  but  were  not  simply  celled  by  the 
name  of  *'  conservators  of  the  peace,''  but  by  ti^e  nanle  of  such 
offices.  Secondly,  Those  who  were  constituted  for  this  pur- 
pose only,  and  were  simply  called  by  the  name  of  conservators 
or  wardens  of  the  peace. 

(a)  Lamb.  b.  1.  SccL  1.  Of  the  first  sort,  THE  KING  (a)  is  certainly  the  prin- 
£*^  cipal,  from  whom  all  authority  of  this  kind  was  originally  derived, 

^  ^  '  and  who  still  continues  to  have  the  same  in  his  own  person.  Yet 
(h)  B.  Recog.  \i  ig  gaid^  (ft)  that  he  cannot  take  a  recognizance  for  the  keeping 
Dait  c.  1.  ^  ^^  peace,  because  it  is  a  rule  in  law,  that  no  one  can  take  any 

recognizance,  who  is  not  either  a  justice  of  record,  or  by  com- 
(c)  Lamb.  b.  1.  mission.  Also  it  seems  certain,  that  (c)  no  duke,  earl,  or  baron» 
c*  3.  as  such,  have  any  greater  authority  to  keep  the  peace  than  mere 

private  persons. 

(<2)l>aii.c.i.         <^^^*  2>  The  (d)  lord  chancellor  or  lord  keeper  of  the  great 

Lamb.b.i.c3.  SEAL,  the  lord  high  steward  of  England,  the  lord  marshal,  and 

il^o^Vo  71  '*^'^    ^^  constable  of  England,  and  every  justice  of  the  king's 

*  bench,  and,  as  some  say,  the  lord  treasurer,  have,  as  incident  to 

their  offices,  a  general  authority  to  keep  the  peace  throughout  all 

the  realm,  and  to  award  process  for  the  surety  of  the  peace,  and 

to  take  recognizance  for  it.     And  the  master  of  the  rolls  hath 

also  the  like  power^  either  as  incident  to  his  office,  or  at  least  by 

fWil8.fa9.      prescription.    tBut  neither  privy  counsellors  nor  secretaries  of 

state  are  conservators  of  the  peace. 

10  H.  6. 7.  Sect.  3.  Also  every  court  of  record,  as  such,  hath  power  to 

Lamb. b. I.e. 3.  keep  the  peace  within  its  own  precinct,  as  hath  been  more  fully 

shewn  cfa.  1.  sect.  15.    And  the  justices  of 'gaoI*delivery  may 

take  surety  of  the  peace  from  a  prisoner  before  them,  who  was 

committed  for  not  finding  such  surety. 

(e)LBmb.  b.  1.  g^^^  4,  f^\^  every  sheriff  is  a  principal  (e)  conservator  of 
i«^H.  7. 17.  ^^  peace  within  his  county,  and  may  wimout  doubt,  ex  officio, 
B.  Peace,  13.  award  process  of  the  peace,  and  take  surety  for  it.  And  it  eeems 
?n  Rcoo*  5  *^  hetter  (/)  opinion,  that  the  security  so  taketi  by  him  is  by 
f;  N.  B.  81, 82.  ^  common  law  looked  on  as  a  recognhsance  or  matter  of  fe- 

Dalt.c.11.'     '  cord. 
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o^ift  luidsOt  M  a  ooainoii  oUigaliaB  or  niflfclerMimciiij;  ittOkKi* 
for  dwt  k  is  tnkea  fcy  Jbtm  by  Ttrtue  «f  the  king's  comaiiuon^  by  c.  is. 
vUch  ka  is  eatriMtai  wkh  the  castoAj  of  die  county,  aad  cos-  5.°i4fig^^* 
sequently  has  by  it  an  implied  power  of  keeping  the  peace  witbki  (a)  See  the 
3uch  county  ;  and  it  is  a  general  (a)  rule,  that  whatsoever  is  done  hookn  aboye 
by  virtne  of  the  king's  commission  ought  to  be  taken  as  a  matter  9  £74,  ^  ^ 
of  record. 

Sect.  5.  Also  every  (&)  gosonbb  is  anotber  principal  coiiser-  (6)Crom.  6. 
vator  of  the  peace  within  the  county  of  which  he  is  coroner,  and  iAmb.b.i.c.3. 
may  certainly  bind  any  person  to  the  peace  who  makes  an  affray 
in  the  presence.     But  it  seems  the  better  opinion,  that  he  hath 
no  au&ority  to  grant  process  for  the  peace ;  and  it  seems  clear, 
tbat  the  security  taken  by  him  for  the  keeping  of  the  peace  (ex- 
cept only  ^vhere  it  is  taken  by  him  as  a  judge  of  his  own  court  for 
an  affray  done  in  such  court),  is  not  to  be  looked  on  as  a  recogni- 
zance^ but  as  an  obligation ;  because  it  is  not  taken  by  one  who 
acta  as  a  judge  of  record,  or  by  the  king's  commission,  as  all(c)  ^^ciS^s 
recognizances  ought  to  b«.  1  Letter  b.  ud 

Sai.  S.  Ako  «vefy  high  and  petit  constable  are  by  the  ^^^  . 
comAOQ  law  conservators  of  the  j^eace  within  their  seven)  Imits, 
aoUl  mafy  take  such  order  for  the  keeping  of  the  same,  as  halJh 
been  tnot«  Mly  flkewn  book  1.  diap.  '68.  sect.  13,  14,  fce. 

Secondly,  Conservators  of  the  peace  by  the  common  law,  iComm,S4.  9. 
who  were  constituted  for  that  purpose  only,  and  were  simply  4StTr.  56f. 
called  by  the  name  of  conservators  or  keepers  of  the  peace,  were  ^^  ^'^''  ^^^' 
of  two  iind^^OriMMiJry,  and  Estraordinai^. 

Those  of  the  first  kind  were  either  by  tenure,  or  by  election, 
or  by  p^scn^oB* 

Sect  7.    Conservators  of  the  peace  by  tenure,  were  Co.  lit.  106. 
those  who  held  lanAs  of  ti^  king  by  this  «ervice>  aiMong  others^  L»mb.b.i.c.& 
of  being. conservators  of  the  peace  within  such  a  district. 

Sect.  8.  Conservators  of  the  peace  by  election  were  49  Hen.  s. 
those  who  were  chosen  to  such  office  in  issuance  of  the  kill's  s  Inst  174. 
writ  to  such  purpose  (as  all  sheriffs  anciently  were,  and  as  all 
coroners  still  are)  by  die  frecAiolders  of  a  counlrf  in  the  connty 
court,  after  which  election  it  was  usual  for  the  king  to  send  ano- 
tber wrU  to  the  persons  so  chosen,  commanding  them  diligently 
to  attend  their  said  office  till  they  should  recf^ve  a  iiMUBan4 
from  the  king  to  the  contrary. 

Sect.  9*   Conservators  of  the  peace  bf  pisescriptioB  w«»  b.  Peace,  is. 
those  who  claimed  such  power  from  an  immemQiial  u^e  in  Prescrip.  79. 
themselves  and  their  jiredecessors  or  ancestors,  or  those  whose  f^^'^i^J^s. 
estate  they  had  in  certain  lands,  to  exercise  the  like  power,  which 
wholly  depended  upon  svcfa  usage,  both  a«  to  its  extent,  atnd  the 
manner  in  which  k  was  to  be  e^rciscd. 

Sea.  la  It  is  (W)  <^iiAAlii<Mied  infleed  %y  some^  ^hither  «ny  ^)  si  Ed.  4.67. 
such  power  can  be  clauned  by  usage  ?  Yet  if  4ie  power  of  boM-  jBwf  A^iwI 
ing  pleas,  and  even  courts  of  record,  which  are  of  so  high  a  na-  4  Leol  149. 
tupe,  wbA  bafiy  a  power  of  keeping  the  peace  within  their  own 

precincts. 
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(m)Co.Uuti4.  preckicte,  may  be  claimed  by  usagey  as  it  seetfn  to  be(a)  eertaio 
b.  S.  1.  c.  7.      that  they  may,  it  seems  strange  tluit  the  bare  authority  of  keeping 

the  peace  in  a  certain  district  may  not  as  well  be  claimed  by  such 

usage.  « 

(5)  Dalt  b.  1.         Sectn  11.    It  (b)  seems,  that  the  power  of  such  conservators  of 
«.  5.  the  peachy  whether  by  tenure,  election,  or  prescription,  was  no 

^^'^^"^^  greater  than  that  of  constables  at  this  day,  unless  it  were  en- 

larged by  some,  special  grant  or  prescription. 

Luilbbli.l.c.d.         ^^^^*  ^^*     ^^^     EXTRAOllDINABY    CONSERVATORS     OF    THE 

PEACE  were  persons  specially  commissioned,  in  times  of  immi- 
nent danger  either  from  rebels  or  foreign  invaders,  to  take  care 
of  and  defend  such  a  particular  district  committed  to  their  charge, 
and  to  preserve  the  peace  within  the  limits  of  it;  and  these  had 
power  to  command  the  sheriff  with  his  whole  posse  to  aid  and 
assist  them. 

Of  the  Court  of  Justices  of  the  Peace. 

srHeii.8.  C.4.      t  Justices  of  the  peace  are  of  three  sorts.    First,  By  act 
TMxtm,  s.         of  parliament,  as  the  Bishop  of  Ely  and  his  successors ;  the  Arch- 

8vo^L5'f4.    '^^^'^^P  ^^  York;  and  the  Bishop  of  Durham.     Secondly,  By 
*'  charter  or  grant,  made  by  the  king  under  the  great  seal ;  as  the 

mayors  and  chief  officers  in  corporate  towns.  And  Tuirply, 
By  commission. 

For  the  better  understanding  whereof  I  shall  consider, 

I  •  In  what  manner  justices  of  the  peace  have  been  ordained 
by  the  several  statutes. 

2.  How  they  are  to  be  commissioned  in  pursuance  of  those 
statutes. 

d.  In  what  manner  they  are  to  be  qualified. 

4.  In  what  manner  justices  of  the  peace  shall  take  the  oaths 
of  office. 

'    5.  Who  are  incapable  of  acting  as  justices  of  the  peace. 

6.  What  statutes  concerning  the  peace  may  be  eiecuted  by 
such  justices. 

7^  How  far  the  justices  of  peace  for  a  county  may  act  out  of 
it,  or  within  the  liberty. 

8.  What  commissions  of  this  kind  require  a  special  suit  to  the 
king  for  granting  them. 

g.  How  far  such  justices  have  power  to  proceed  on  indict- 
ments not  taken  before  themselves. 

10.  By  what  name  they  are  to  be  described. 

11.  What  authority  they  have  in  relation  to  felonies. 

1 2.  What  authority  they  have  in  relation  to  treason, /irtfJiitcfitre, 
and  misprision  of  treason. 

13.  What  authority  they  have  in  relation  to  inferior  offences. 

14.  In 
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]4w  la  what  cases  t)iey  may  act^  although  they  are  interested. 

15.  How  far  they  are  impowered  to  administer  oaths. 

16.  How  iar  they  may  act  though  not  of  the  quorum. 

17.  How  far  they  are  protected  in  the  discharge  of  their  duty. 

18.  How  far  they  may  award  costs. 

I.  In  what  manner  justices  of  the  peace  have  been  ordained. 

Sect.  i.  The  first  statute  is  2  Edw.  3.  c.  16.  which  is  in  the  Lunb.  to. 
following  words  : — "  For  the  better  keeping  and  maintenance  t^^^^'^^' 
**  of  the  peace^  the  king  willeth  that  in  every  county,  good  men  4  %x.  Tr.  Mt. 
''  and  lawful,  which  be  no  maintainers  of  evil,  or  barrators  in  the  s  Hale,  44. 
**  country,  shall  be  assigned  to  keep  the  peace/' 

Sed.  2.  And  it  is  further  enacted  by  4  Edw.  2.  c.  2.  **  that 
**  there  shall  be  assigned  good  and  lawful  men  in-  every  county 
''  to  keep  the  peace ;  and  at  the  time  of  the  assignments  mention 
"  shall  be  made,  that  such  as  shall  be  indicted  or  taken  by  the 
"  said  keepers  of  the  peace,  shall  not  be  let  to  mainprise  by  the 
''  sheriffs,  nor  by  none  other  ministers,  if  they  be  not  mainper- 
"  nable  by  the  law ;  nor  that  such  as  shall  be  indicted,  shall  not 
be  delivered  but  at  the  common  law.  And  the  justices  as* 
signed  to  deliver  the  gaols  shall  have  power  to  deliver  the 
same  gaols  of  those  that  shall  be  indicted  before  the  keepers 
of  the  peace ;  and  that  the  said  keepers  shall  send  their  indict*  ^ 
ments  before  the  justices,  &c." 

Sect.  3.  By  18  Edw.  3.  c.  £.  "  Two  or  three  of  the  best  re-  jRoU.Ali.95, 
**  putation  in  the  counties  shall  be  assigned  keepers  of  the  peace  Infra,  St. 
'*  by  the  king's  commission.  And  at  what  time  need  shall  be, 
''  the  same,  with  other  wise  and  learned  in  the  law,  shall  be 
*'  assigned  by  the  king's  commission  to  hear  and  determine  felo- 
*'  nies  and  trespasses  done  against  the  peace  in  the  same  coun- 
''  ties,  and  to  inflict  punishment  reasonably  according  to  the  law 
**  and  reason,  and  the  manner  of  the  deed." 

Sect.  4.  By  34  Edw.  3.  c.  1.  "  In  every  county  of  England  iOStTr.9t. 
shall  be  assigned,  for  the  keeping  of  the  peace,  one  lord,  and  ^^* 
with  him  three  or  four  of  the  most  worthy  in  the  county,  with 
some  learned  in  the  law;  and  they  shall  have  power  to  restrain 
"  the  offenders,  rioters,  and  all  other  barrators ;  and  to  pursue, 
''  arrest,  take,  and  chastise  them  according  to  their  trespass  or 
offence ;  and  to  cause  them  to  be  imprisoned  and  duly  punished 
according  to  the  laws  and  customs  of  the  realm,  and  according 
to  that  which  to  them  shall  seem  best  to  do  by  their  discretion 
and  good  advisement;  and  also  to  inform  them,  and  to  inquire 
of  all  those  who  have  been  pillors  and  robbers  in  the  parts  be- 
yond the  sea,  and  be  now  come  again,  and  go  wandering,  and 
vrill  not  labour  as  they  were  wont  in  times  past;  and  to  take 
and  arrest  all  those  that  they  may  find  by  mdictment,  or  by 
suspicioii,  and  to  put  diem  in  prison;  and  to  take  of  all  them 
"  that  be  not  of  good  fame,  where  they  shall  be  found,  sufficient 
"  surety  and  mainprise  of  their  good  behaviour  towards  the  king 
**  and  his  people,  and  the  other  duly  to  punish,  to  the  intent  that 

**  the 
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'*  the  people  be  not  by  dock  rioters  or  rebels  teoubled  aor  enda- 
'^  maged,  nor  the  peace  blemished^  nor  merchants  nor  others 
**  passing  by  the  highways  of  the  realm  disturbed,  nor  put  in  the 
"  peril  which  may  happen  of  such  offenders »  and  also  to  bear 
*'  and  determine  at  the  king's  suit,  all  manner  of  felonies  and 
^  trespasses  done  in  the  same  county,  according  to  the  laws  and 
**  customs  aforesaid.'^ 

12  Rich.  2.  2.        Sect  5.   By  17  Rich.  2.  c.  10.  **  In  every  commission  of  the 

13  Ridu  27.      «  peace  through  the  realm,  where  need  shall  be,  two  men  of  law 

^  of  the  same  county  where  such  commission  shall  be  made, 
^  shaM  be  assigned  to  go  and  proceed  to  the  delirerance  of 
^  thieves  and  felons,  as  often  as  mey  shall  think  it  expedient/' 

Sect,  6.  And  by  2  Hen.  5.  st.  1.  c  4.  ''The  justices  of  peace 
**  in  every  shire  named  of  the  quorum  (except  lords  and  justices 
**  of  either  bench^  and  the  chief  baron,  and  aeijeants  at  law«  and 
"  the  king's  attorney  for  the  time  that  they  sbaU  be  occupied  in 
''  the  king's  service)  shall  be  resiant  in  the  same  shire/' 

Sect.  7.  Also  by  It  Hen.  5.  st.  2.  c.  1.  **  Justices  of  peace 
**  shaH  be  made  in  the  counties  of  England,  of  most  sufficient 
**  persons  dwelling  in  the  same  counties,  by  the  advice  of  the 
(•)  The  power  **  chancellor,  (a)  and  of  the  king^s  council,  without  taking  other 
of  chancery  ex-  <%  persons  dwelling  in  foreign  counties  to  execute  such  office,  ex- 
^tUigt^emin,  **  ^^P*  ^^  XoxAs  and  the  justices  of  assizes  to  be  named  by  the 
but  has  no  right  **  king  and  his  council;  and  except  all  the  king's  chief  stewards 
topmushthem  «»  of  ttie  lands  and  seigniories  of  tfie  dudiy  of  Lancaster,  in  Ae 
^bdianoor'     "  north  parts,  and  in  the  south,  for  the  time  being.^ 

the  wdnn  is  to  move  the  King's  Bench  for  an  ioformatloa,  and  afterwards  the  compiaiaaats  may  apply  to 
chancery  to  torn  them  out  of  the  commission.    $  A  tic .  2.    4  St  Tr..705. 

Sedt,  8.  Also  there  are  many  other  statutes  concerning  the 
power  of  justices  of  the  peace,  all  of  whidi  it  would  be  endless 
to  enumerate;  therefore  I  have  only  taken  notice  of  those  which 
concern  their  authority  in  general ;  and  for  those  which  concern 
the  particnlar  branches  of  it,  I  shall  refer  the  reader  to  the  books 
which  treat  principally  of  this  subject. 

II.  How  justices  of  peace  are  to  be  commissioned  in  pursu- 
ance of  the  above  statutes. 

» 

%  Hale,  4f ,  4S.  I^  ^  observnUe  that  the  commission  of  the  peace  hath  often 
4lnst  171.  been  altered  in  several  reigns,  and  dtat  dK  present  form  of  it  was 
Lunk  hw^i.c9.  gi^ed  by  the  judges  about  tbe  thiity-tfaiid  year  of  Queen  Elixa'- 
Dalt.  5*.  *         betb,  and  is  in  substanoe  as  felloweth: 

For  the  prece-  Sect^  9*  Beginning  with  a  salutation  from  tbe  king  to  the  seve* 
dent  of  a  mo-  i*^  persons  named  in  it,  it  afterwards  assigns  them,  and  every  one 
sioQ  (rf'i^r^  of  tbenit  jointly  and  severally,  the  king's  justices,  to  keep  the 
peace,  vide  peace  in  such  a  county ;  and  to  cause  to  be  kept  all  statutes  made 
3  Bom's  Jos*  if^f  ihe  good  of  the  peace  and  quiet  government  of  Ibe  peopfe»  as 
^^'  *  well  wimn  liberties  as  without;  and  to  punisb  all  those  who  sbaH 

offend  against  any  of  tbe  said  statutes;  and  to  cause  all  those  to 
QQine  before  them«  or  some  of  tbem^  who  shall  threaten  any  of 
the  people  ns  to  their  persons,  or  the  burning  of  their  bonfies,  in 
order  to  compel  them  to  find  surety  for  tbe  peacct  of  good  be* 

haviour ; 
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bavionr;  and  if  they  shall  refiiM  to  find  anch  svrety,  to  cause 
them  to  be  kept  safely  in  prison  till  they  shall  find  it* 

Sect.  10.  Then  it  goes  on  and  assigns  them,  and  every  two  or  VideDdtoD, 
more  of  them,  (of  which  number  either  such  or  sudi  a  particular  ^  ^• 
person  among  them  is  specially  required  to  be,)  justices,  to  in-  ^  u^^ 
quire  by  the  oath  of  good  and  lawful  men  of  the  same  county,  of 
all  felonies,  witcharafts,  inchantments,  sorceries,  magic  art,  tres- 
passeS;  ibrestallers,  regrators,  ingrossers,  and  extortions  whatso* 
ever,  and  of  all  other  offences  of  which  justices  of  the  peace  may 
lawfiiUy  inquire  j  dso  of  all  those  who  shdl  go  or  ride  armed],  Sic. 
or  in  companies,  to  the  disturbance  of  the  peace;  and  also  of  all 
ininholderB  and  others  who  shall  offend  in  the  abuse  of  weights 
or  measures,  or  selling  of  victuals,  &c. ;  and  also  of  all  sheriffs, 
bailiffii,  stewards^  constables,  gaolers,  and  other  officers,  who 
shall  be  faulty  in  the  execution  of  their  offices;  and  to  inspect  all 
indictments  taken  before  them,  or  any  of  them,  or  other  former 
justices  of  the  peace  for  the  same  county;  and  to  make  and  con- 
tinue process  against  all  die  persons  so  indicted,  till  they  shall  be 
taken,  or  render  themselves,  or  be  outlawed ;  and  to  hear  and  de- 
termine all  the  felonies  and  other  offences  aforesaid:  provided, 
that  if  a  case  of  difficulty  shall  arise,  they  shall  not  proceed  to  give 
judgment,  except  in  the  presence  of  some  justice  of  one  of  the 
benches  or  of  assize. 

Sect.  11.  And  then  it  commands  them  to  make  inquiries  of  the 
premises,  and  to  hear  and  determine  the  same  at  certain  days  and 
places,  which  they,  or  any  such  two  or  more  of  them,  shdl  ap- 
point. 

Sect.  12.  And  then  it  goes  on  and  commands  the  sheriff  of  the 
county  to  return  before  them  at  certain  days  and  places,  to  be 
made  known  to  him  by  them,  such  and  so  many  lawful  men  o( 
his  bailiwick,  by  whom  the  truth  of  the  premises  may  be  best 
known  and  inquired. 

Sect.  13.  And  then  concludes  by  assigning  some  one  of  them 
keeper  of  the  rolls  of  the  peace  in  the  same  county,  and  com- 
manding him  to  cause  to  be  brought  before  himself  and  his  fel- 
lows, at  the  said  days  and  places,  the  writs,  precepts,  processes, 
and  indictments  aforesaid. 

III.  In  what  manner  justices  of  the  peace  are  to  be  qualified. 

Sect.  14.  By  the  5  Geo.  2.  c.  18.  and  18  Geo.  2.  c.  20. ''  No 
person  ^all  be  capable  of  being  a  justice  of  the  peace,  or  of 
acting  as  such,  for  any  county,  riding,  or  division  within  Eng- 
land or  Wales,  who  shall  not  have,  either  in  law  or  equity,  to 
and  for  his  own  use  and  benefit,  in  possession,  a  freehold, 
''copyhcrfd,  or  customary  estate  for  life,  or  for  some  greater 
'*  estate,  or  an  estate  for  some  long  term  of  years,  determinable' 
"  upon  one  or  more  life  or  lives,  or  for  a  certain  term  originally 
^  created  for  twenty-one  years,  or  more,  in  lands,  tenements,  or 
"  hereditaments,  lying  or  being  in  England  or  Wales,  of  the  dear 
"  yearly  value  of  one  hundred  pounds,  over  and  above  what  will 
'*  satisfy  and  disdiarge  all  incumbrances  that  affect  the  same,  and 
"  aver  and  above  all  rents  and  charges  payable  out  of,  or  in  le- 
''  spect  of  the  Same;  or  who  sbaH  not  be  seised  of,  or  intttied 
"  nnto  in  law  or  equity,  to  and  for  his  own  use  and  benefit,  the    > 
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'^  immediate  reversion  or  remainder  of  and  in  lands,  teiiements, 
''  hereditaments,  lying  or  being  as  aforesaid,  which  are  leased  for 
"  one,  two,  or  three  lives,  or  for  any  term  of  years  determinable 
*'  upon  the  death  of  one,  two,  or  three  lives,  upbn  reserved  rents, 
''and  which  are  of  the  clear  yearly  value  of  three  hundred 
pounds;  and  who  shall  not,  before  he  takes  upon  himself  to  act 
as  justice  of  the  peace,  at  some  general  or  quarter-sessions  for 
the  county,  riding,- or  division  for  which  he  does,  or  shall  intend 
Oftth.  ^*  to  act,  first  take  and  subscribe  the  oath  following: — '  I  A.  B.  do 

'^  swear,  that  I  truly  and  bonafde  have  such  an  estate,  in  law  or 
equity,  to  and  for  my  own  use  and  benefit,  consisting  of 

(ipecifying  the  nature  of  such  estate,  whether  messuage, 
land,  rent,  titne,  office,  benefice,  or  what  eke)  as  doth  qualify  me 
to  act  as  a  justice  of  the  peace  for  the  county,  riding,  or  divi* 
"  sion,  of  ,  according  to  the  true  intent  and  meaning 

''  of  an  act  of  parliament  made  in-the  eighteenth  year  of  the  reign 
of  his  majesty  King  George  the  Second,  intituled,  an  act  to 
amend  and  render  more  effectual  an  act  passed  in  the  fifth  year 
**  of  his  present  majesty's  reign,  intituled,  an  act  for  the  further 
^  qualification  of  justices  of  the  peace;  and  that  the  same  (except 
"  where  it  consists  of  an  office,  benefice,  or  ecclesiastical  preferment, 
^'  which  it  shall  be  sufficient  to  ascertam  by  their  known  and  usual 
^*  names\  is  lying  or  being,  or  issuing  out  pf  lands,  tenements, 
''  or  hereditaments,  being  within  the  parish,  township,  or  precinct 
*'  of  ,  or  in  the  several  parishes,  townships,  or  precincts 

**  of  ,  in  the  county  of  ,  or  in  the  several 

*'  counties  of  {as  the  case  may  be,)* 

Oath  to  be  re-  ''  Which  oath,  so  taken  and  subscribed  as  aforesaid,  shall  be  kept 
^*"*^'  "  by  the  clerk  of  the  peace  of  the  said  county,  riding,  or  division 

''  for  the  time  being,  among  the  records  of  the  sessions  for  the 

^*  said  county,  riding,  or  division/' 

Copyofoith  to  '^^^'*  '^'  ^y  1^  ®®^*  ^'  ^*  ^^'  *•  ^'  "  Ev«'*y  8"ch  clerk  of  the 
begSveofor  &.    "  peace  shall,  upon  demand  for  that  purpose  made,  forthwith  de- 

'*  liver  a  true  and  attested  copy  of  the  said  oath  in  writing,  to  any 

''  person,  paying  for  the  same  the  sum  of  two  shillings  and  no 
and  admitted  in  '*  ^<>^^j  which  being  proved  to  be  a  true  copy  of  such  oath,  to  be 
evidence.  **  kept  amongst  the  records  as  aforesaid,  shall  be  admitted  to  be 

''  given  in  evidence  upon  any  issue,  in  any  action,  suit,  or  infor- 

*^  mation,  to  be  brought  upon  this  act." 

Sect.  16.  By  18  Geo.  2.  c.  ^0.  s.  3.  **  From  and  after  the  said 
**  twenty-fifth  day  of  March,  any  person  who  shall  act  as  a  justice 
*'  of  the  peace  for  any  county,  ridmg,  or  division,  within  that  part 
**  of  Great  Britain  called  England,  or  the  principality  of  Wales, 
"  without  having  taken  and  subscribed  the  said  oath  as  afore- 
'*  said,  or  without  being  qualified  according  to  the  true  intent 
**  and  meaning  of  this  act,  shall,  for  every  such  offence,  forfeit 
"  the  sum  of  one  hundred  pounds;  one  moiety  to  the  use  of  the 
Pendtj  of  «tf  p^^^  ^f  ^|j^  parish  in  which  he  most  usually  resides,  and  the 
''  other  moiety  to  the  use  of  such  person  or  persons  who  shall 
''  sue  for  the  same,  to  be  recovered,  together  with  full  costs  of 
"  suit,  by  action  of  debt,  bill,  plaint,  or  information,  in  any  of  his 
majesty's  courts  of  record  at  Westminster,  in  which  no  essoin, 
protection,  wager  of  law,  or  more  than  one  imparlance,  shall  be 

"  allowed; 
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''  allowed;  and  in  eveiy  such  action,  suit,  or  informadoo,  the  Fioof  ofqnailfi. 
'^ proof  of  his  qualification  shall  lie  on. such  person  against  whom  <^<"><">^« 
"  the  same  is  brought."  dc£end«it 

IV.  In  what  manner  justices  of  the  peace  are  to  take  the  oaths 
of  office. 

Sect.  29-  On  renewing  the  commission  of  the  peace,  which 
generally  happens  when  any  person  is  newly  brought  into  the 
office,  a  writ  of  dedimus  potestatem  issues  out  of  the  court  of 
chancery,  directed  to  some  ancient  justice,  or  other  person,  au* 
thorising  them  to  take  the  oath  of  the  person  who  is  newly  in- 
serted in  the  commission,  which  is  usually  in  a  schedule  annexed^ , 
and  to  certify  the  same  unto  the  court  of  Chancery  on  the  day 
mentioned  in  the  writ ;  unto  which  oath  of  office  are  usually  an- 
nexed the  oaths  of  allegiance  and  supremacy. 

Sect  90.  The  form  of  the  oath  of  office  is  as  follows : — ''  Ye 
shall  swear,  that  as  justice  of  the  peace  for  the  county  of  , 
in  all  articles  in  the  king's  commission  to  you  directed,  you 
'*  shall  do  equal  right  to  the  poor  and  to  the  rich,  after  your  cun- 
''  ning,  wit  and  power,  and  after  the  laws  and  customs  of  the 
realm  and  statutes  thereof  made:  and  ye  shall  not  be  of  coun- 
sel of  any  quarrel  hanging  before  you :  and  that  ye  hold  your 
''  sessions  after  the  form  of  the  statutes  thereof  made :  and  the 
issues,  fines,  and  amerciaments  that  shall  happen  to  be  made, 
and  all  forfeitures  which  shall  fall  before  you,  ye  shall  cause  to 
be  entered  without  any  concealment  or  embezzling,  and  truly 
**  send  them  to  the  king's  exchequer.  Ye  shall  not  let  for  gift  or 
^  other  cause,  but  well  and  truly  ye  shall  do  your  office  of  justice 
''•of  the  peace  in  that  behalf:  and  that  you  take  nothing  for  your 
**  office  of  justice  of  the  peace  to  be  done,  but  of  the  king,  and 
''  fees  accustomed,  and  costs  limited  by  statute.  And  ye  shall 
**  not  direct,  nor  cause  to  be  directed,  any  warrant  (by  you  to  be 
*'  made)  to  the  parties,  but  ye  shall  direct  them  to  the  bailiff  of 
''  the  said  county,  or  other  the  king's  officers,  or  ministers,  or 
^  other  indifferent  persons,  to  do  execution  thereof.  So  help 
"  you  God." 

t  Sect,  31.  By  1  Geo.  3.  c.  13.  "  All  persons  who  are  justices 
**  of  the  peace  at  the  time  of  any  demise  of  the  crown,  and  shall 
*'  afterwards  be  appointed  justices  of  the  peace  by  any  commis- 
^'  sion  granted  by  the  succeeding  sovereign,  who  shall  take  the 
"  oaths  of  office  of  a  justice  of  the  peace  before  the  clerk  of  the 
''  peace,  or  his  deputy,  for  the  respective  county  or  place  for 
'^  which  he  shaU  act,  or  intend  to  act,  and  who  shall  have  taken 
**  and  subscribed  at  some  general  or  quarter-session  of  the  peace, 
the  oath  directed  by  18  Geo.  2.  c.  £0.  shall  and  may  act  as  a 
justice  of  the  peace  for  such  county  or  place,  without  being 
''  obliged  to  take  and  subscribe  again  the  said  oath,  and  without 
"  incurring  any  penalty  or  forfeiture  for  the  not  taking  and  sul>- 
"  scribing  thereof." 

t  Sect*  32.   And  by  1  Geo.  3.  c.  13.  s.  2.    "  And  no  person  The  oaths  to  be 
**  who  hath  taken  the  oaths  usually  taken  by  a  justice  of  the  peace  oDljrooce  taken. 
**  under  a  writ  or  commission  of  dedimus  potestatem^  shall  be 
obUged  to  have,  any  other  dedunus  potestatem  ffom  the  clerk  of 
the  crown^  to  authorise  any  person  or  persons,  therein  to  be 

**  named,' 
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nained^  to  administer  again  to  any  such  justioe^  on  any  ne^ 
oommiBsiott  of  the  peace,  the  oaths  usually  annexed  to  such 
dedimus,  and  taken  by  a  justice  of  the  peace:  but  the  clerl^  of 
the  peace,  or  his  deputy,  shall,  on  any  new  commission  being 
issued,  prepare  a  parchment  roll,  with  the  oaths  usually  taken 
under  the  dedimiis  potestatem  annexed  to  and  ingrossed  on  such 
roll,  and  shall  adminbter,  without  fee^  the  oaths  in  such  roll 
specified,  to  every  such  justice  of  the  peace  within  the  respec- 
tive counties  or  places  for  which  he  shall  act  or  intend  to  act, 
who  shall  desire  to  take  the  same;  and  every  justice,  after 
taking  the  oaths  contained  in  the  said  roll,  shall  subscribe  his 
name  on  the  same;  and  the  roU^  with  the  oaths  so  taken  and 
subscribed,  shall  be  kept  by  the  respective  clerks  of  the  peace 
of  the  respective  counties  or  places  among  the  records  of  the 


sessions. 
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Sect.  S3.  Some  doubts  having  arisen  upon  the  meaning  of 
this  act,  it  is  declared  by  7  Geo.  3.  c.  9*  ''  That  all  persons  ap- 
''  pointed  justices  of  the  peace  by  any  commission  or  commis- 
''  sions  granted  by  his  present  majesty,  who  have  taken  and  sub'- 
^*  scribed,  or  shall  take  and  subscribe  the  oaths  mentioned  in  the 
**  1  Greo*  3.  c.  13 ;  and  all  persons  who  shall  be  appointed  jus- 
''  tices  of  the  peace  by  any  commission  or  commissions  which 
**  shall  be  granted  after  his  majesty's  demise,  by  any  of  his  suc- 
cessors, kings  and  queens  of  this  realm,  and  shall  have,  after 
the  issuing  of  the  first  commission,  whereby  such  person  shall 
be  appointed  justice  of  peace,  in  the  reign  of  any  such  king  or 

Jueen,  taken  and  subscribed  the  said  oaths,  shall  not  be  obliged 
urin^  the  reign  of  his  present  majesty,  or  during  any  future 
**  reien,  in  which  such  oaths  shall  have  been  so  taken  and  sub« 
'^  scribed  as  aforesaid,  to  take  and  subscribe  the  same  oaths  for, 
or  by  reason  of  such  person  being  again  appointed  justice  of 
the  peace  by  any  subsequent  commission  or  commissions 
''  whicn  shall  be  granted  during  any  such  reign  ;  and  shall  not 
**  incur  any  penalty  or  forfeiture  for  die  not  takuig  or  subscribing- 
*'  the  said  oaths."  (2) 

y.  Who  are  incapable  of  acting  as  justices  of  the  peace* 

«f-  Sect.  34.  It  is  said  that  if  a  justice  of  the  peace  be  created  a 
duke,  archbishop,  marquis,  earl,  viscount,  baron,  bishop,  knight, 
judge,  or  serjeant  at  law,  yet  this  will  not  take  away  his  authority 
as  Justice  of  the  peace;  but  if  he  be  made  coroner,  this,  by  some 
opmiotts,  is  a  discbarge  of  his  authority  of  justice.  By  i  Mary, 
ses.  d.  c.  8.  '*  No  person  having  or  using  the  office  of  a  sheriff  of 
''  any  county,  shall  use  or  exercise  the  office  of  a  justice  of  peace, 
''  by  force  of  any  commission  or  otherwise,  in  any  county  where 
''  he  shall  be  sheriff,  during  the  time  only  that  he  shall  exercise 
^  the  said  office  or  sheriffwick:  and  all  acts  done  by  such  sheriff 
**  1^  authority  of  any  commission  of  the  peace,  during  the  time 
''  abovesaid,  shall  be  void." 

t  Sect.  35.    By  6  Geo.  2.  c.  18.    *'  No  attorney,  solicitor,  or 

"  proctor. 


44 
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(t)  In  general  tbtfe  is  an  indeomifyMig  cUwie  in     the  10  Geo.  8.  widno  the  tinv  whidbi  in  noh  ict  is 
tome  act  of  evenr  sauiofi  of  parliament,  provided      usually  UmLbod.  •  • 

the  joBticet  qualify  according  to  tbe  injunctions  of 
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^'  pfoclfHv  IB  «y  oa«rt  wliatooe?er;  aUI  h%  capable  to  be  a  jus* 
^  tica  of  tbe  peaee^  wilhki  any  county  of  England  or  Wales^ 
^*  during  the  time  he  sludl  practise  in  auch  cbaracter." 

t  Sc€f.  ^*  It  is  also  enacted  by  9  Geo.  S.  c.  30.  n.  5.  **  That  For  the  acu  re- 
*^  it  akall  and  nMiy  be  hwfnl  to  and  for  tbe  treasurer^  comptroner,  ^f^^  ^-^^ 

,-•'-,  ,  ..  i.**  *      stores,  Tideb.  1. 

^  amrveyoo  clerk  of  the  acts,  or  any  cominissioner  of  the  naty  for  c.  19.  ti^  Lar- 

*^  tbe  time  beings  from  time  to  time^  in  all  places  whatsoever^  to  oeoy* 

**  4o,  perferai,  exercise,  and  execute  tbe  office  and  duty  of  a  jns- 

**  tice  or  jttitices  of  tbe  peace  to  all  intents  and  purposes  whatso- 

"  ever,  in  causing  any  person  or  persons  who  shaH  be  charged 

^'  ifkh  connletfeitifig,  or  procuring  to  be  co«interfeited>  any  letter 

**  of  aittomey,  MH,  ticket,  certificate,  assignment,  last  will,  or 

**  odier  power  or  awthority;  or  with  uttering  or  pubK^ngthe 

^  some  as  trae,  in  order  to  reeeive  any  wages,  pay»  or  other  allow- 

**  nmct,  due  to  any  officer,  seaman,  or  other  pevvon,  in  the  senrice 

^  of  his  majesty;  or  with  taking  or  procimng  false  oaths  to  be 

**  taken  for  any  of  the  purposes  aforesaid;  or  to  obtain  the  pro-^ 

**  bate  of  any  writ  or  letter  of  administration  in  order  to  receive 

**  such  wagea,  pay,  or  other  allowance;  or  with  stealing  or  em- 

**  bezding  any  naval  stores  (a)  the  property  of  the  king,  to  be  ap-  (o)  By  ir  Geo. 

*'  prehended,  committed,  and  prosecuted  for  the  same.**  tile^^uarter-^^ 

sessioDs  has  jurisdiction  over  this  offence,  and  may  inflict  a  penally  of  £?(X>,  and  !n]pii8onment,&c«  npon 
the  offender. 

VI.  What  Statutes  concerning  the  peace  may  be  executed  by 
such  justices. 

t  Sect.  37.  It  seems  certain*  that  by  virtue  of  the  said  commit*  Lamb.  b.  1.  c.  9. 
sion  they  may  execute  all  statutes  whatsoever  made  for  the  better  jDalt  c.5. 
keeping  of  the  peace,  and  consequently  those  of  Winchester  and  "*^  ' 
Westmmster,  and  all  others  concerning  the  peace,  made  before 
the  reign  of  Edward  the  Third,  in  whose  time  justices  of  peace 
were  first  instituted ;  for  all  those  statutes  were  expressly  men- 
tioned in  die  ancient  commissions  of  the  peace,  and  have  always 
been  undoubtedly  taken  to  be  induded  in  the  general  words  of 
tbe  present  commission ;  and  yet  none  of  the  statutes  which  ordain 
the  office  of  justices  of  peace,  say  any  thing  conccminff  the  exe- 
cution of  the  said  former  statutes,  so  that  the  power  of  justices  of 
^  peace,  in  relation  to  those  statutes,  seems  entirely  to  depend  on 
the  king's  commission,  and  yet  hath  always  been  unquestionably 
allowed.  From  whence  it  appears,  that  regularly  the  king,  by  his 
commission,  may  authorise  whom  he  pleases  to  execute  an  act  of 
parliament. 

i*  Sect,  38.  Justices  of  peace  cannot  execute  a  statute  in  the  Rex  «.  James, 
case  of  a  new-created  offence,  unless  authority  be  given  to  them  f?"*;  ^*Jf* 
for  such  purpose  m  express  words. 

t  Sect.  39.  They  cannot  therefore  proceed  upon  the  statute  of  («)  1  *•*•  6ao, 
usury,(a)  or  upon  the  1  and  2  Philip  and  Mary,  c.  IL  for  using  ©J2^i49.' 
more  looms  than  one,(6)  or  I  and  2  Philip  and  Mary,  c.  7.  for  sel-  ^<n  4  Mod.  51.* 
ling  wares  in  a  corporation,  (c)  or  upon  the  3  and  3  Edw.  6.  ^3ro.Bii«.87. 
c.  4.(rf)  nor  upon  the  5  Eliz.  c  14.  for  forging  a  false  deed^^e)        l^'Soi.^™' 

VII,  How  justices  of  peace  for  a  couni^  may  act  out  of  it,  or 
within  a  liberty. 

f  &r^  44.    It  is  anid.  that  tbey  have  no  coercive  power  when  ^  '^^^  ^^ ' 

out  C.  Car.' 348. 
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oitl  of  the  county ;  and  therefore  that  an  order  of  bastardy,  or  an 
order  for  payment  of  labourers'  wages,  made  by  tfiem  out  of  the 
county,  is  not  binding.  Yet  it  is  said,  that  recognizances  and  in- 
formations voluntarily  taken  before  them  in  any  place  are  good. 

t  StcU  45.  And  for  the  greater  ease  of  justices  of  the  peace  for 
any  county  of  this  realm,  it  is  enacted  by  9  Geo.  1.  c.  7*  s.  S. 
''  That  if  any  such  justice  of  the^eace  shall  happen  to  dwell  in 
*^  any  city,  or  other  precinct,  that  is  a  county  of  itself,  situate 
within  the  county  at  large,  for  which  he  shall  be  appointed  jus* 
tice  of  peace,  although  not  within  the  same  county,  it  shall  and 
may  be  lawful  for  any  such  justice  of  peace  to  grant  warrants, 
take  examinations,  and  make  orders  for  any  matters  which  any 
**  one  or  more' justice  or  justices  of  the  peace  may  act  in  at  his 
own  dwelling-house,  although  such  dwelling-4iouse  be  out  of 
the  county  where  he  is  authorised  to  act  as  a  justice  of  peace, 
**  and  in  some  city,  or  other  precinct,  adjoining,  that  is  a  county 
of  itself;  and  that  all  such  warrants,  orders,  and  other  act  or 
•acts  of  any  justice  of  the  peace,  and  the  act  or  acts  of  any  con- 
stable, tithingman,  headborough,  overseer  of  the  poor,  surveyor 
of  the  highways,  or  other  officer,  in  obedience  to  any  such  war- 
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*^  rant  or  order,  shall  be  as  valid,  good,  and  effectual  in  the  law, 
**  although  it  happen  to  be  out  of  the  limits  of  the  proper  pre- 
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cinct  or  authority: — Provided  that  nothing  in  this  act  shall  im- 

power  justices  for  counties  at  large  to  hold  their  general  quarter^ 

'^  sessions  in  the  cities  or  towns  which  are  counties  of  themselves, 

**  nor  to  empower  justices  of  peace,  sheriffs,  bailiffs,  constables, 

^  headboroughs,    tythingmen,   borough-holders,   or   any    other 

peace-officers  of  the  counties  at  large,  to  act  or  intermeddle  in 

any  matters  or  things  arising  within  cities  or  towns  which  are 

^  counties  of  themselves,  but  that  all  such  actings  and  doings 

**  shall  be  of  the  same  force  as  if  this  act  had  not  been  made.'' 

t  Sect,  46.  And  by  28  Geo.  3.  c.  40.  to  remove  all  doubts  re- 
specting the  construction  of  the  above  statute,  it  is  enacted, 
'^  That  It  shall  be  lawful  for  any  justice  acting  for  any  county  at 
*'  large,  to  act  as  such  at  any  place  within  any  city,  town,  or  pre*- 

cinct,  being  a  county  of  itself,  and  situated  within,  surrounded 

by,  or  adjoining  to,  any  such  county  at  large.  But  the  same 
*'  shall  not  extend  to  give  power  to.  the  justices  for  any  county  at 
''  large,  not  being  justices  for  such  city,  town,  or  precinct,  or  any 
"  constable  or  other  officer  acting  under  them,  to  act  or  intermed- 
"  die  in  any  matter  or  thing  arising  within  any  such  city,  town,  or 

precinct,  in  any  manner  whatsoever." 

Vide  s  &  3  P.        '^^^^*  ^7*  And  it  is  to  be  observed,  that  the  justices  of  peace  for 
and  M.C.  IS.     a  county  have,  by  their  commission,  an  express  authority  as  well 
Lm*^b*V^9  ^^^^"*  liberties  as  without;  from  whence  it  seems  clearly  to  fol- 
Qdh.  Crom.8. '  low,  that  they  may  execute  their  office  within  a  town  which  has  a 
90  H.  7. 6, 7, 8.  special  commission  of  the  peace  for  its  own  limits,  unless  such 
commission  have  a  clause,  that  no  other  justices,  except  those 
napded  in  it,  shall  any  way  concern  themselves  in  the  keeping^  of 
the  peace  within  the  liberties  of  such  town;  and  it  may  be  ques- 
tioned, v^hether  such  a  special  clause  in  such  a  commission  do 
absolutely  make  void  the  act  of  any  county-justice  withih  such 
town,  since  the  commission  for  the  county  seems  as  fully  to  give 

those 
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those  named  in  it  a  jurikUction  over  all  such  towns  within  the  • 
precinct  of  it,  as  such  commission  for  a  town  doth  exclude  them; 
and  the  justices  for  the  county  seem  to  be  under  no  necessity  of 
informing  themselves  of  the  contents  of  a  commission  which  they  Keb.  559. 
have,  no  thing  to  do  with:  yet  if  they  have  express  notice  given 
them  of  such  a  restraining  clause^  and  proceed  to  act  within  such 
town  in  defiance  of  it^  they  may  perhaps  be  punishable  for  their 
contempt  of  the  king's  prohibition;  and  yet  perhaps  it  may  be 
questioned  whether  their  acts  be  void,  for  the  reasons  above- 
mentioned. 

•f-  Sect.  48.  It  has  been  resolved/ that  if  (a)  the  crown  grant  to  (a)  Talbot  v. 
any  city  to  have  justices  of  its  own  within  itself,  excluding  the  ?,"^**'^^!^ 
county  justices  firom  intermeddling  in  the  ordinary  business  of  a  Rex  «.  dSmn) 
justice  of  the  peace,  that  in  such  case  the  act  of  the  county  jus-  Cald.i6€. 
tices  will  be  void,  and  not  be  considered  only  as  a  breach  of  the 
franchise;  and  that  where  they  are  generally  named,  as  in  the 
)2  Car.  2.  c.  23.  which  gives  the  jurisdiction  in  excise  matters 
to  justices  of  the  peace  residing  near  the  place  where  the  for- 
feiture shall  be  made,  or  offence  committed/'  they  have  con- 
current jurisdiction  as  their  locality  may  chance  to  be. 

t  Sect.  49*  So  also  it  has  been  resolved,  (b)  that  a  charter*  (6)  Blankleyv. 
granting  jurisdiction  to  borough  magistrates  over  a  district  not  ^4!"^*°^^' 
within  the  borough,  does  not  exclude  the  county  justices  from' 279^"°'     ^' 
having  a  concurrent  jurisdiction  without  express  words  in  the 
charter.    Therefore,  although  by  charter  the  may<ir  and  some 
of  the  aldermen  of  London  have  jurisdiction  in  Southwark,  yet 
as  the  charter  contains  no  non  intromittent  clause  as  to  the  jus-' 
tices  of  the  county  of  Surrey,  the  latter  have  a  concurrent  juris^  (c)  Rex  v. 
diction  with  the  former,  (c)  ^"^""^^'.^ 

^^  4T.  Rep.  451. 

•\  Sect.  50.  But  doubts  and  questions  have  arisen  touching  the 
commitment  of  oifenders  by  justices  of  the  peace  of  liberties  and 
corporations,  to  the  houses  of  correction  of  counties,  ridings, 
or  divisions,  in  which  such  liberties  and  corporations  are  situate, 
though  the  inhabitants  of  such  liberties  and  corporations  contri- 
bute to  the  maintenance  and  support  of  such  houses  of  correc- 
tion ;  it  is  enacted  by  1 5  Geo.  2.  c.  24.  "  That  in  all  cases 
"  where  any  person  liable  by  law  to  be  committed  to  the  house 
**  of  correction,  shall  be  apprehended  within  any  liberty,  city,  or 
**  town  corporate,  whose  mhabitants  are  contributing  to  the  sup- 
**  port  and  maintenance  of  the  house  or  houses  of  correction  m 
**  the  county,  ridine,  or  division,  in  which  such  liberty,  city,  or 
"  town  corporate,  is  situate ;  it  shall  and  may  be  lawful  for  the 
justices  of  the  peace  of  such  liberty,  city,  or  town  corporate,  to 
cotnmit  such  person  to  the  house  of  correction  of  the  county, 
•*  riding,  or  division,  in  which  such  liberty,  city,  or  town  corpo;- 
"  rate,  is  situate,  and  such  persons  so  committed  shall  be  dealt 
"  with,  8cc.  to  all  intents  and  purposes  as  if  committed  by  the 
'*  county,  &c." 

t  It  also  frequently  happened  that  persons  against  whom  wan-' 
rants  were  panted  by  the  justices  of  the  peace  for  the  several 
counties  within  this  kii^gdom,  escaped  into  other,  counties  or 
places  out  of  the  jurisdiction  of  the  justices  of  the  peace  gjranting 
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sttch  wammtsy  and  thereby  avoided  being  punished  for  the 

offences  wherewith  they  were  charged.      It  is  therefore  enact- 

Person  is  to  be   cd  by  24  Geo.  2.  c.  55.  "  That  in  case   any  person,  against 

taken  in  the       *'  whom  a  warrant  shall  be  issued  by  anj/  justice  of  the  peace  for 

Sc'^n*QkT^  "*  "  ^^y.  county  or  place  within  this  kingdom,  shall  escape,  go  into, 

reside,  or  be  in  any  other  county  or  place  out  of  the  jurisdio^ 
tion  oif  the  jus^ce  granting  such  warrant  as  aforesaid,  it  shall 
''  and  may  be  lawful  for  any  justice  of  the  peace  of  the  county  or 
"  place  where  such  person  shall  escape^  go  into,  reside,  or  be, 
"  and  such  justice  is  hereby  required,  upon  proof  beii^  made 
^'  upon  oath  of  the  hand-writing  of  the  justice  granting  such 
''  warrant,  to  indorse  his  name  on  such  warrant,  which  shall  be 
a  sufficient  authority  to  the  person  bringing  such  warrant,  and 
to  all  other  persons  to  whom  such  warrant  was  originally 
*^  directed,  to  execute  such  warrant  in  such  other  county  or 
**  place  out  of  the  jurisdiction  of  the  justice  granting  such  war- 
rant as  aforesaid,  and  to  apprehend  and  carry  such  offender 
before  the  justice  who  indorsed  such  warrant,  or  some  other 
justice  of  such  other  county  or  place  where  such  wan^ant  was 
mdorsed,  in  case  the  offence,  for  which  the  offender  shall  be  so 
apprehended  in  such  other  county  or  place  as  aforesaid,  shall  be 
bailable  in  law,  and  such  offender  shall  be  ready  and  willing  to 
give  bail  for  his  appearance  at  the  next  assizes  or  general 
gaol-delivery,  or  next  general  quarter-sessions  of  the  peace  to 
be  held  in  and  for  the  county  or  place  where  the  offence  was 
^'  committedf  in  the  same  manner  as  the  justices  of  the  peace  of 
the  proper  county  or  place  should  or  might  have  done  in  such 
proper  county  or  place;  and  the  justice  of  such  other  county 
or  place  so  taking  bail  as  aforesaid,  shall  deliver  the  recogni- 
zance, together  with  the  examination  or  confession  of  such 
"  off^ender,  and  all  other  proceedings  relating  thereto,  to  the  con- 
'*  stable,  tithingman,  or  other  person  or  persons  so  apprehending 
^'  such  offender  as  aforesaid,  who  are  hereby  required  to  receive 
^'  the  same,  and  to  deliver  them  over  to  the  clerk  of  the  assizes, 
*^  or  clerk  of  the  peace  of  the  county  or  place  where*  such  of- 
"  fender  is  required  to  appear  by  virtue  of  such  recognizance ; 
*^  and  on  default  so  to  deliver  over  the  same,  the  person  neglect- 
*'  ing  shall  forfeit  c£lO.    And  in  case  the  offence  for  which  suchi 
**  onender  shall  be  apprehended  and  taken  in  any  other  county 
**  or  place  shall  not  be  bailable  in  law;  or  such  offender  shall 
'^  not  give  bail  to  appear  as  aforesaid  to  the  satisfaction  of  the 
justice  before  whom  such  offender  shalLbe  brought  in  sucbk 
other  county  or  place;  then,  and  in  that  case,  the  person  ap- 
prehending such  offender  shall  carry  and  convey  such  offender 
**  before  one  of  the  justices  of  the* peace  for  the  proper  county 
**  or  place  where  such  offence  was  committed,  there  to  be  dealt 
with  according  to  law. — No  prosecution  shall   be  brought 
against  the  justice  for  or  by  reason  of  his  indorsing  such  war* 
"  rant.     But  the  justice  who  originally  granted  the  warrant,  may 
**  be  prosecuted  m  the  same  manner  as  he  might  have  been  if 
^  this  act  had  not  been  made.'' 
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justiees  of  tbe  peace,  it  is  enacted,  *'  That  any  justice  of  the 
"  peace  acdng  as  such  for  any  two  or  more  counties,  being  ad- 
joining counties,  may  act  as  a  justice  of  the  peace  in  all  matters  • 
and  things  whatsoever  concerning,  or  in  any  wise  relating  to 
any  or  either  of  the  said  counties;  and  that  all  acts  of  such 
^  justice  of  the  peace,  and  the  acts  of  any  constable,  or  other 
**  officer  in  obedience  thereto,  shall  be  as  valid,  good,  and  effec- 
**  tnal  in  the  law,  to  all  intents  and  purposes  whatsoever,  as  if 
"  such  acts  of  the  said  justices  had  been  done  in  the  county  to 
^  which  such  acts  more  particularly  relate;  and  all  constables 
**  and  other  officers  of  the  said  county  or  counties  to  which  such 
'^  act  or  acts  relate,  are  hereby  authorised  and  required  to  obey 

*  the  warrants,  orders,  directions,  act  and  acts  of  such  justice  or  ^. 
'*  justiceB  BO  granted,  given  and  done,  and  to  do  ancT  perform 

**  their  several  offices  and  duties,  under  the  pains  and  penalties 

**  to  which  any  constable  or  other  officer  mav  be  liable  for  a 

^  neglect  of  duty:  Provided  always,  that  such  justice  or  iustices  if  they  reside  in 

^  be  personally  resident  in  one  of  the  said  counties  at  tne  time  either,  at  the 

*'  of  doii^  such  act  or  acts:  Provided  also,  that  the  warrants,  *>«» ^^ «!*>»«• 

^  orders,  or  directions,  so  to  be  given  and  granted,  be  directed 

**  and  given  in  the  first4nstance  to  the  constable  or  other  officer 

*  of  the  county  to  which  the  same  more  particularly  relate." 

i'  Sect.  6%.  %  28  Geo.  3.  c.  49.  s.  2.  it  is  enacted,  **  That,  Constablef,<ce. 
**  from  and  after  the  passing  of  this  act,  it  shall  and  may  be  law-  ^^7  ^""7 
"  ful  for  any  constable,  tythingman,  headborough,  or  other  peace  \^^J^l^^^ 
**  officer,  or  any  other  person  or  persons  apprehending  or  taking  for  the  oounty, 
**  into  custody  any  person  or  persons  offending  against  law,  and  ^^  resident  ia 
**  whom  they  lawftilly  may  and  ought  to  apprehend  and  take  into  ^^1^"^^ 
"  custody  by  virtue  of  his  or  their  office  or  offices,  or  qtherwise 
**  howsoever,  to  convey  and  take  the  person  or  persons  so  ap- 
**  prehended  or  taken  into  custody  as  aforesaid,  to  any  justice  or 
**  justices  of  the  peace  acting  for  the  said  county,  and  resident  in 
'^  such  adjoining  county  as  aforesaid;  and  the  said  constables,       * 
tythingmen,  headboroughs,  and  other  peace-officers,  and  all 
and  every  other  person  or  persons,  are  hereby  authorised, 
empowered,  and  requured,  in  all  such  cases,  so  to  act  in  all 
things  as  if  the  said  justice  or  justices  of  the  peace  was  or  were 
^  resident  within  the  said  county  to  which  they  respectively  be- 
long; and  all  and  every  person  or  persons  obstructing  or  hin- 
denng  the  said  constables,  tythingmen,  headboroughs,  or  other 
peace-officers,  in  the  execution  of  their  respective  offices,  in 
"  the  said  county  or  counties  adjoining  as  aforesaid,  shall  be, 
^  and  are  hereby  made  liable  to  the  same  pains  and  peaaltiea 
**  for  such  obstruction  and  hinderance  of  the  said  officers  in  the 
"  execution  of  their  respective  offices,  as  if  the  same  had  been 
"  committed  in  the  county  for  which  the  said  constables,  tything^ 
**  men,  headboroughs,  or  other  peace-officers,  were  appointed  to 
**  act.'* 

Vni.  What  comoussioDs  of  this  kind  require  a  special  suit  to 
die  l^ing  for  granting  of  diem. 

'  Set^.  53.  It  seems  agreed,  that  notwithstanding  all  such  com-  UiB&h  b.  i. 
misnons  must  be  in  the  kin^s  name,  as  hath  been  more  fully  B.*coiDinii.  5. 
•liewn  chpipter  the  fifth,  section  the  firs^  yet  there  is  «Q(t  any  i^t  «.«.* 
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need  of  a  special  suit  or  application  to;  or  warrant  from  the  Icing, 
for  the  granting  of  them;  iot  this'  is  only  requisite  for  such  as  are 
of  a  particular  nature,  as  constituting  the  mayor  of  such  a  town,* 
and  his  successors,  perpetual  justices  of  the  pieace  within  their 
liberties,  &c.  which  commissions  aVe  neither  revocable  by  the 
king,  nor  tleterminable  by  his  death,  as  the  commission  for  the 
peace  is,  (a)  which  is  made  of  course  by  the  lord  chancellor, 
according  to  his  discretion. 

IX.  How  far  justices  of.  peace  have  power  to  proceed  on  in- 
dictments not  taken  before  themselves. 

Sect.  54.  It  is  certain,  that  subsequent  justices  of  peace  may 
proceed  upon  indictments  taken  before  their  predecessors;  but 
this  seems  chiefly  to  depend  upon  1 1  Hen.  6.  c.  6.  which,  re- 
citing the  inconvenience  that  pleas  and  processes  upon  indict- 
ments before  justices  of  the  peace  had  often  been  discontinued 
by  making  of  new  commissions  of  the  peace,  to  the  great  loss  of 
the  king,  &c.  ordains,  '*  That  such  pleas,  suits,  and  processes 
before  justices  of  the  peace,  shall  not  be  discontinued  by 
new  commissions  of  the  peace,  but  stand  in  force;  and  that 
"  the  new  justices,  after  that  they  have  the  records  of  the  same 
**  pleas  and  processes  before  them,  may  continue,  arid  finally 
**  hear  and  determine  the  same,  8cc."  And  this  is  ftirther  con- 
firmed by  1  Edw.  6.  c.  7*  s.  6.  But  it  is  certain  that  they  can* 
not  proceed  on.  an  indictment  taken  before  a  coroner,  or  justices 
of  oyer  and  terminer,  or  gaol-delivery,  ^nor  deliver  persons  8us«« 
pected  by  proclamation.  But  by  i  Edw.  4.  c.  2.  they  are- 
enabled  to  proceed  on  indictments  taken  before  the  sheriff  at  his> 
toum. 

X.  By  what  name  such  justices  are  to  be  described. 

tR.Abr.95.         Sect.  55.  It  is  observable,  that  they  are  expressly  commis-. 
*      sioned  by  the  name  of  ''justices  of  peace;''  and  in  no  part  of» 
their  commission  are  called  by  the  name  of  ''  keepers  of  the. 
'*  peace;"  yet  inasmuch  as  by  18  Edw.  3.  c.  2.  which  is  one  of. 
the  first  statutes  .made  concerning  their  institution,  they  are  ex- 
pressly called  ''  keepers  of  the  peace;"  and  the  principal  end  o£ 
their  office  is  for  the  keeping  of  the  peace;  and   their  usual, 
description  in  certioraris  is  by  the  name  of ''  keepers  of  the  peace ;" 
it  hath  been  adjudged,  that  the  caption  of  an  indictment  (where-> 
of  justices  of  peace  have  conusance),  coram  A.  B.  et  C.  I>.  cu$^. 
todibus  pads  et  justiciariis  domini  regis  in  such  a  place,  is  good. 
The  King  and     withotft  expressly  naming  them  justices  of  peace.     Also  it  hath 
Hawkins,  Mich,  been  resolved,  that  the  description  of  justices  of  peace  by  the 
'  ^*  name  of  justiciarii  domini  regis  ad  pacem  conservandam,  S^c.  ia 

goody  without  saying  ad  pacem  dommi  regis,  for  that  it  is  neces-% 
iarily  implied.  (6) 

Justicet  maj  act    '  f  Sect.  56.  And  it  is  recited  by  26  Geo.  2.  c.  17.  "That 

thoogh  not  of     whereas  authority  is  given  by  many  acts  of  parliament  to  two 

^  or  more  justices  of  the  peace,  whereof  one  or  more  are  to  be  of^ 

the  quorum,'9nd  that  divers  acts,  orders,  adjudications,  warrants, 

confirmations^ 

(6)  AJko  by  the  words  *9  our  peace,"  when  Uie      the  p;^r<y  is  not  bound  to  keep  the  peace  of  the 
kmg  diet  the  sare^  of  the  peace  u  discharged,  for      sucGC  }iDg  sovereign.    Cromp.  It4* 
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coofirmations  of  indentures,  and  other  instruments  done,  madcf, 
aind  executed  by  two  or  more  justices  of  the  peace,  without 
expressing  that  they  are,  or  that  one  of  them  is  of  the  quorum, 
haye  been  and  may  be  for  that  reason  only,  impeached,  set  aside, 
and  vacated;"  it  is  therefore  enacted,  "  That  no  act,  order,  adju- 

dicatioU;  warrant,  indenture  of  apprenticeship,  or  other  instru- 
^*  ment  already  made,  done,  or  executed,  or  hereafter  to  be  made, 
'*  done,  or  executed  by  two  or  more  justices  of  the  peace,  which 
V  doth  not  express  that  one  or  more  of  the  justices  is  or  are  of 

the  ^on<m,  shall  be  impeached,  set  aside,  or  vacated  for  that 

defect  only." 

XI.  What  authority  justices  of  peace  have   in  relation  to 
felonies. 

Sect.  57,  It  is  observable,  that  such  of  the  said  justices  as  are  Com.  Dig.  ift. 
of  the  quorum  only  are  expressly  authorised  to  inquire  of,  and 
liear  and  determine  felonies  and  trespasses,  and  that  the  above- 
lAentioned  statute  of  18  Edw.  3.  after  it  hath  ordained^  *^  That 
some  persons  shall  be  assigned  keepers  of  the  peace  by  the 
king^s  commission,"  saith  in  another  distinct  clause,  "  That  at 
what  time  need  shall  be,  the  same  shall .  be  assigned  by  the 
**  king's  commissions  to  hear  and  determine  felonies  and  tres- 
**  passes,  8cc."     From  whence  it  is  inferred,  that  justices  of 
peace  have  no  power  to  hear  and  determine  (a)  felonies,  unless  (a)  Crom.  ito. 
they  be  jBUthorised  so  to  do  by  the  express  words  of  their  com-  §•  P»C.  6d*68. 
mission.     And  this  opinion  is  further  confirmed  by  the  authority  ^^^  155,  {07. 
of  the  year  books  of  {b)  2  Rich.  3.  pi.  9-  a.  b.  and  12  Hen.  7.  s  Hale,  43, 44. 
pi.  25.  a.  where'in  it  is  adjudged,  that  a  certiorari  to  remove  11^?^^°^**^ 
certain  indictments  taken  before  justices  of  peace  was  not  good,  qJ^  xit.  391. 
because  it  named  them  only  ''  justice  of  peace,"  without  adding 
that  they  were  '*  also  assigned  to  hear  and  determine  felonies," 
&c.    Yet  it  seems,  that  it  may  probably  be  argued  for  the  coip- 
trary  opinion,  that  the  statute  of  34  Edw.  3.  c.  1.  is  express, 
that  the  persons  assigned  for  the  keeping  of  the  peace  shall 
have  power  (among  other  things)  to  hear  and  determine  felo- 
**  nies  and  trespasses,"  &c.    And  this  seeilis  to  be  the  principal 
ground  of  the  resolution  in  the  case  of  Barnes  t;.  Constantine(c),  (o>Co.  Jac.3S« 
wherein  it  is  adjudged,  that  the  setting  forth  of  an  indictment  in  j^^n^Vi 
a  declaration  as   taken  before  ''  justices  of  peace  being  also  Dyer,  69. 
**  assigned  to  hear  and  determine  felonies,"  &c.  was  well  jus- 
tified upon  oyer  of  the  record,  wherein  it  was  taken  before  '' ius- 
"  tices  of  peace,"  without  adding,  that  they  were  "  assigned  to 
"  hear  and  determine  felonies,"  8cc.    And  as  to  the  autkbrity  of 
Staunford  and  Hale,  it  may  be  answered,  that  their  opinion  is 
expressly  grounded  on  the  wording  of  the  statute  of  18  Edw.  3. 
and  it  does  not  appear  that  they  considered  the  purport  of  34 
Edw.  3.      As  to  the   authority  of  2  Rich.  3.  pi.  9*  it  may  be 
answered,   that  the  certiorari  therein  mentioned  was  for  ^e 
removal  of  an  indictment  for  counterfeiting  coin,  and  that  the 
power  of  justices  of  peace  to  take  such  an  indictment  depends 
wholly  upon  the  statute  of  3  Hen.  5.  c.  ?•  whereby  it  is  enacted, 
**  That  the  justices  of  peace  throughout  the  resdm  shall  have 
**  power   by    the  king's  commissions  to  inquire    of  the  said 
"  oflFence  "    And  as  to  what  is  said  in  12  Hen.  7.  c.  25«?^t  may 

be 
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be  answered,  diat  llie  certiorari  therein  mentioned  was  to  remote 
certain  indictments,  but  it  doth  not  aj^ar  from  the  book  what  • 
thdse  indictments  were ;  so  that  it  is  possible  thej  might  be  of  a 
special  nature,  not  within  the  general  purview  of  34  Edw.  3.  c.  1. 
Sed  quare. 

Sammary,  165.       SccL  58.  However  it  is  certain,  that  such  a  clause  in  the  com* 

9  Co 'lit*         mission  of  justices  '' to  hear  and  determine  felonies,  &c."  gives 

C.EU2.87.601.  them  no  jurisdiction  over  an  offence  which  by  statute  is  specially 

697.  appointed  to  be  determined  by  Justices  of  oyer  and  terminer,  be^ 

s  R.  Abr.  96.     ^ause  ''  such  justices"  shall  be  intended  to  mean  such  justices  of 

oyer  and  terminer  only  which  properly  and  usually  are  so  called^ 

and  not  those  who  are  distinctly  known  by  another  name.    And 

from  hence  it  follows,  that  justices  of  the  peace  have  no  power  to 

take  an  indictment  upon  this  statute  of  5  £liz«  c.  14.  concerning 

forgery ;  nor  on  the  2  and  3  Edw.  6.  c.  24.  against  accessaries  in 

one  county  to  felonies  in  another ;  nor  on  any  other  statute  which 

specially  limits  the  jurisdiction  of  determining  any  other  felony  to 

^'  other  justices  of  a  particular  denomination.    Yet  inasmuch  as  all 

felonies  include  in  them  a  bfeach  of  the  peace,  and  the  2  and  3 

Philip  and  Mary,  c.  10.  which  directs  justices  of  peace  to  take 

the  examinations  of  all  such  persons  as  shall  be  committed  by 

Kdy.i.  them  for  felony,  seems  to  suppose  them  to  have  a  general  power 

of  committing  all  persons  accused  of  any  kind  of  felony,  and  the 

Dalt  c.  so.        general  practice  has  always  been  agreeable  hereto,  it  is  said,  that 

s  Hale,  44.        jifstices  of  the  peace  may  take  the  examination  of  persons  brought 

before  them  for  any  kind  of  felony,  and  commit  them  to  prison ; 

and  also  take  the  information  of  the  prosecutors  upon  oath,  and 

bind  them  over  to  prosecute,  and  conmiit  those  who  shall  refuse 

to  be  so  bound,  if  it  appear  that  they  can  give  material  evidence. 

Sommarj,  169.   Also,  inasmuch  as  the  said  statute  of  2  and  3  Philip  and  Mary^ 

s  Hale.  46.        c.  10.  and  also  1  and  2  Philip  And  Mary,  c.  13.  direct  justices  of 

i^aiT'^'      f^J^^^y  i"  cases  of  "  homicide  and  other  felonies,"  to  take  the  ex»- 

savs  tbey  may    mination  of  the  offenders,  and  information  of  others,  and  to  certify 

take  an  inqaisi-  the  same  to  the  justices  of  gaol-delivery,  it  hath  been  generally 

dcAf  Ac^bod"'  ^oupt^t  advisable  for  justices  of  peace  to  proceed  no  farther  in 

eaoDotbeibimd.  relation  to  any  felonies  though  within  their  commission,  except 

only  petit  larcenies.  (7) 

XIL  What  authority  justices  of  the  peace  have  in  relation  to 
TViEASO}f,pramanire,  and  misprision  of  treaaon. 

4 Com. D. 44.        SecU59'  It  seems  to  be  agreed,  that  notwithstanding  none  of 

Comb.  405.  these  ffiences  are  within  the  letter  of  their  commission,  yet  inas- 
much as  they  are  against  the  peace  of  the  king,  and  of  the  realm^ 

Lamb.ss6.        any  justice  of  the  peace  may,  either  upon  his  own  knowledge,  or 

the  complaint  of  others,  cause  any  person  to  be  apprehended  for 

(a)DaltG.90.    any  such  offence.     And  it  is  the  opinion  both  of  Dalton(a)  and 

S12.460.  :f  Sl|. 

(7)  Justices  of  the  peace  in  Eog^and  Ihay  com-  bin  to  the  county  gaol,  bat  be  may,  by  his  wairant, 

mit  an  offender  against  the  Irish  law  for  felony  in  charge  him  criminally,  where  he  is  in  custody, 

order  to  be  transmitted  to  Ireland  to  be  tried,  the  Strange,  828.    Two  justices  may  take  s  recogni- 

offence  being  committed  there.     Strange,  848.  nuice  for  the  appearance  ofonecbatged  with  felony 

Barnard,  K.  B,  SSo.    yiLE|;ibb.  fll.  14h.   Viner  on  the  hi|^  seas  at  the  sessions  of  admiralty,  and 

Abr.  569.  pi.  7.    But  ajglifft  cannot  take  a  per-  the  recoeniaance  may  be  estreated  into  the  cxchf- 

aOB  from  the  custody  of  W  king's  bench,  and  send  quer.    rarker,  241. 
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Sir  Matthew  Hak  (b),  drat  mA  justice  may  take  the  ezamiiiatioD  Sttmmaf^^ies. 
of  the  person  so  apprehended,  and  the  information  of  all  those  (P)  <  ^>^^>  ^^ 
who  can  give  material  evidence  against  him^  and  put  the  same  in  ^         ^^' 
writing ;  and  also  bind  over  such  who  are  able  to  give  any  such 
evidence  to  the  king's  bench,  or  gaol  delivery  ;  and  certify  his 
proceedings  to  the  same  court  to  which  he  shall  bind  over  such 
informers.    And  this  opinion  seems  to  be  agreeable  to  constant 
practice,  especially  since  the  statutes  of  1  and  2  Philip  and  Mary, 
c.  13,  and  2  and  3  Philip  and  Mary,  c.  10.  which,  directing  jus- 
tices of  peace  to  proceed  in  this  manner  against  persons  brought 
before  them  for  felony^  seem  to  give  them  a  discretionary  power  of 
proceeding  in  like  manner  against  persons  accused  of  &ie  above- 
mentioned  offences* 

Sect,  60.  Also  by  3  Hen.  5.  c.  ?•  "  Justices  of  peace  shall 
"  have  power  by  the  kin^s  commissions  to  inquire  of  counter- 
"  feiting,  clipping,  washing,  and  other  falsity  of  money  of  the 
*'  land«  and  thereupon  to  make  process  by  capias  only,  against 
''  those  who  before  them  shall  be  thereof  indicted.** 

Sect.  6l.  And  by  5  Eliz.  c.  1.  s.  S.  '^  Justices  of  peace  may  in- 
''  quire  of  the  offence  of  maintaining  the  pope's  power,  and  shall 
^'  certify  every  presentment  made  before  them  of  any  such  offence, 
"  into  Uie  king's  bench,  within  forty  days  after  it  shall  be  made, 
''  &c.'»     ' 

Sect.  62.  And  by  £3  Edw.  1.  s.  8.  ''  Tfiey  may  inquire  of*  all  lLeoo.s39. 
offences  against  that  act,  or  against  the  acts  of  the  first,  fifth, 
or  thirteenth  years  of  the  said  queen's  reign,  touching  acknow- 
^  ledgingof  the  king's  supreme  government  in  causes  ecclesiasti- 
"  cal,  or  other  matters  touching  the  service  of  God,  or  coming  to 
"  church,  or  establishment  of  true  religion  in  this  realm,  within 
'^  one  year  and  a  day  after  every  s#Gh  offence  committed." 

XIII.-  What  authority  justices  of  the  peace  have  in  relation  to 
inferior  offences. 

Sect.  63.  It  would  be  endless  to  enumerate  all  the  offences  vide,  3  Bwn't 
within  their  jurisdiction,  concerning  which  there  have  been  such  Joatice,  17.  and 
great  numbers  of  statutes;  and  therefore  I  shall  content  myself  in  ^^  jti^tkeof 
this  place  with  observing,  that  by  the  abovementioned  statutes  of  the  peace,  in 
34  Edw.  3.  c.  1,  and  also  by  the  express  words  of  their  commis-  ^^*>  all  Aese 
sio^  tliey«ire  impowered  t%  hear  and  deteimine  all  trespasses,  ||^  tmted^ofat 
which  is  a  word  of  a  very  general  extent,  and  in  a  large  sense  not  laf^andguc- 
only  oHnprehends  all  inferior  offences,  which  are  proper^  and  di-  oeisi? ely. 
rectly  against  the  peace,  as  assaults  and  batteries,  and  such  like, 
but  also  all  others  which  are  so  only  by  construction,  as  all 
breaches  of  the  law  in  general  are  (a)  said  to  be.  W^  ^^*  ^^' 

Sect.  64.  Yet  it  hath  been  of  late  settled,  that  justices  of  peace 
have  no  jurisdiction  over  (b)  forgery  or  perjury  at  the  common  raw;  q)  Salk.  406. 
the  principal  reason  of  which  resolution,  as^^I  apprehend,  was,  Crom.  iso. 
that  inasmuch  as  the  chief  end  of  the  institution  of  the  oiffice  of  ^^nuiosa.^'* 
these  justices  was  for  the  preservation  of  the  peace  against  per-  sayer.  t78. 
sonal  wrongs   and  open  violence;   and  the  woM  '' ijMspass,^'  6 Mod. 379. 
in  its  most  proper  and  natural  sense,  is  taken  for  such  kfll  of  in^ 

jurie^ 
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juries ;  it  shall  be  iinderstdod  in  ttM  sense  only  in  the  said  statute 

and  commission,  or  at  the  most  to  extend  to  such  other  o£Fences 

only  as  have  a  direct  and  immediate  tendency  to  cause  such 

(a)  1  Ler.  159.  breaches  of  the  peace  ;  (a)  as  libels,  and  such  like,  Avhich  on  this 

«  w*i*^fio        account  have  been  adjudged  indictable  before  justices  of  peace : 

1  Keb.  559.772*  -^^d  for  this  reason  principally,  as  I  apprehend,  the  court  of  king's 
788. 931.  bench  in  the  case  of  one  Pitt,  since  the  abovementioned  resolution 

2  Keb^  138.  concerning  perjury  and  forgery,  refused  to  quash  an  indictment 
JacWi.  found  at  a  session  of  the  peace  for  a  libel,  but  ordered  the  defend- 
Tr.  IS  Anns,  ant  to  demur  to  it,  if  he  thought  fit.  (6)  And  uTpon  the  like  reason 
W  ^'^y^^'    perhaps  the  former  opinion,  that  one  may  be  indicted  before  jus- 

^^  *  tices  of  peace  for  beingacommos  night-walker  and  haunter  of 

bawdy-houses,  may  not  be  thought  to  contradict  the  abovemen- 
tioned resolution. 

Yelv.  46.  Sect,  65.  Justices  of  peace  by  virtue  of  the  abovementioned 

Con.s.BolL  statute  of  34  Edw.  3.  c.  1.  seem  to  have  a  jurisdiction  over  bar- 
^^^'  rators,  and  such  like  offenders,  whether  they  be  mentioned  in  their 

commission  or  not. 

King  and  l/)g-  Sect.  66.  And  it  seems  clear  that  justices  of  the  peace  have  ju- 
gttin,3BQrn47.  rigjjiction  of  all  inferior  crimes  within  their  commission,  whether 

such  crimes  be  mentioned  m  any  statute  concerning  them  or  not ; 
for  that  all  such  crimes  are  either  directly,  or  at  least  by  conse- 
quence and  judgment  of  law,  against  the  peace  ;  and  upon  this 
ground  principally,  as  1  apprehend,  it  was  lately  resolved,  diat  they 
may  take  an  indictment  of  extortion. 

^5*  "•  1 JS5''  +  Sect,  67.  But  in  new-created  offences,  justices  of  the  peace 
s  Saik.  680.        have  no  jurisdiction  without  express  words. 

XIV.  In  what  cases  justices  of  the  peace  may  act  although 
interested* 

f  Sect,  68.  The  general  rule  of  law  certainly  is,  that  justices  of 
(e)  1  Salk.  396.  the  peace  ought  not  to  execute  their  office  in  their  own  case  (c) ; 
^^'  and  even  in  cases  where  such  proceeding  see.ms  indispensably 

necessary,  as  in  being  publicly  assaulted  or  personally  abused,  or 
their  authority  otherwise  contemned  while  in  the  execution  of 
their  duty,  yet  if  another  justice  be  present,  his  assistance  should 

(d)  Stnut40.     be  required  to  punish  the  offender,  {d) 

f  Sect.  69*  And  by  the  common  law,  if  an  order  of  removal 
were  made  by  two  justices,  and  one  of  them  was  a%inhali|ant 
of  the  parish  from  which  the  pauper  was  removed,  such  order  was 
illegal  and  bad,  on  the  ground  that  the  justice  who  was  an  inha- 

(e)  Rex  V.  Great  bitant  was  interested,  as  being  liable  to  the  poor's  rate,  (e)  But 
Chart, Burr. S.  now  the  statute  16  Geo.  ^,  c.  18.  reciting  that  ''doubts  had 
Stziuiirs.        arisen  whether,  according  to  the  laws  and  statutes  now  in  force, 

justices  of  the  peace  may  lawfully  act  Jn  any  case  relating  to  pa- 
rishes or  places  to  the  rates  and  taxes  of  which  such  Justices  re- 
spectively are  rated  or  chargeable ;"  enacts,  *'  That  it  shall  and 
*'  may  be  lawful  t6  and  for  a{l  and  every  justice  or  justices  of  the 
*'  peace  for  the  county,  riding,  city,  liberty,  franchise,  borough,  or 
''  town  corporate,  within  their  respective  jurisdictions,  to  make, 
^  do^  a||d  ex^ute  «11  and  every  act  or  acts,  matter  or  matters; 
*'  thing-0r  things,  appertaining  to  their  office  as  justice  or  justices 
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**  of  the  peace,  so  far  as  the  saitte  relates  to*  the  laws,  for  the  re- 
''  lief,  settlement,  and  maintenance  of  poor  persons ;  for  passing 
and  punishing  vagrants ; .  for  repair  of  the  highways ;  or  to  any 
other  laws  concerning  parochial  taxes,  levies,  or  rates;  not- 
withstanding any  such  justice  or  justices  of  the  peace  is  or  are 
rated  to  or  chargeable  with  the  taxes,  levies,  or  rates  within  any 
such  parish,  township,  or  place  affected  by  any  such  act  or  acts 
of  such  justice  or  justices  as  ^aforesaid/' — But  this  act  shall  ndt 
authorise  any  justice  for  any  county  or  riding  at  large  to  act  in  the 
determination  of  any  appeal  to  the  quarter-sessions  for  any  such 
county  or  riding  from  any  order,  matter  or  thing,  relating  to  any 
such  parish,  township,  or  plac»,  where  such  justice  or  justices  is 
or  are  so  cha^d,  taxed,  or  chargeable  as  aforesaid. 

t  Sect.  70.  And  on  this  statute  it  has  been  determined,  that  Rex  «.  Yarpoie, 
on  an  appeal  to  the  sessions  against  an  order  of  removal,  those  4TenD.Reji.7i. 
justices  who  ifre  rated  to  the  relief  of  the  poor  in  either  of  the 
contending  parishes  have  no  right  to  vote. 

XVI.  How  far  justices  of  the  peace  may  act  though  not  of  the 
quorum. 

t  Sect.  72.  By  7  Geo.  3.  c.  21.  it  is  enacted,  "  That  alt  acts, 
**  orders,  adjudications,  warrants,  indentures  of  apprenticeship, 
"  or  other  instruments  which  shall  be  made,  done,  or  executed, 
^'  by  virtue  of  any  act  or  acts  of  parliament  made  or  to  be  made 
"  by  two  or  more  justices  of  the  peace  qualified  to  act  within 
such  cities,  boroughs,  towns  corporate,  franchises  and  liberties, 
as  have  only  one  justice  of  the  peace  of  the  quorum  qualified 
"  to  act  within  the  same,  though  neither  of  the  said  justices  are 
"  of  the  quorum,  shall  be  valid  and  effectual  in  law,  as  if  one  of 
''  the  said  justices  had  been  of  the  quorum." 

XVII.  How  far  justices  of  the  peace  are  protected  in  the  dis- 
charge of  their  duty. 

f  Sect.  73.  Justices  of  the  peace  are  strongly  protected  by  (a)Astoii  v.Bla. 
the  law  in  the  just  execution  of  their  ofiSce;  and  therefore  all  sn^e,  Stn.  6i7. 
slanderous  words  spoken  of  them  in  the  discharge  of  their  duty,  i?^' J^^i*^^^/ 
as  ''  you  are  a  rascal,  a  villain,  and  a  liar,    are  actionable  (a),  but  Stn.  1168. 
they  must  be  spoken  of  them  in  the  execution  of  their  du^.  (6)     Hex  «.  Revel, 

Stra.  4S0. 
(6)R.v.Pocock,  Stn.  1157. 
•  •         .  ... 

Sect.  74.  Justices  of  the  peace  are  not  punishable  civilly  for  acts 
done  by  them  in  their  judicial  capacities,  but  if  they  abuse  the 
authority  with  which,  they  are  entrusted,  they  may  be  punished  cro.  Elis.  iso. 
criminally  at  the  suit  of  the  king  by  way  of  information.  .  But  i  Leon.  187. 
in  cases  where  they  proceed  ministerially  rather  than  judicially^  if  ^*'^'  **•  •* 
they  act  corruptly,  they  arq,  liable  to  an  action  at  the  suit  of  the 
party,  as  well  as  to  an  information  at  the  suit  of  the  king.     The 
court  of  king's-bench,  however,  will  never  grant  an  information 
against  a  justice  of  the  peace  for  a  mere  error  in  judgment  (c);  for  (e)Rex9.  Cox, 
even  where  a  justice  does  an  illegal  act,  yet  although  the  judg*  ^  Barr.785. 
meat  was  wrong,  if  his  heart  was  right  (ji)y  if  he  acted  honestly  (a)  Rex  v. 
and  candidly,  without  oppression,  malice,  ievenge,  or  any  bad  ^*°*^*  ^^'*''* 
view  or  iB  intention  whatsoever,  the  court  will  never  pumsh  him  ' 

by 
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(•)  Rex  V.  Pal*  by  the  exlmordiiiaiy  coitfte  of  iafennaticm  (e)»  i^^ 
sBwrf  n6i^'  complaining  to  the  ordinary  legal  remedy  by  action  or  by  iiuiict- 
(/)Re3L  V.  Jack-  ment :  but  if  thqr  act  improperly  knowingly^  an  information  shall 
•on,  1  Ter.  Rep.  be  granted.  (/) 

653»    Barley  v* 
Newman,  Tnn.  16  Geo.  3. 

Cro.Car.  175.        t  Sect.  75*  It  18  enacted  by  7  Jac.  1.  c«  5.  made  perpetual  by 

S85. 467.         21  Jac  1«  c«  1ft.  **  That  if  any  action  upon  the  case,  trespass, 

^*"C^^*^^    <' battery^  or  false  imprisonment,  shall  be  brought  against  any 

1  Soil,  t7i.      ^  JUSTICB  OF  THE  PEACE,  ffiayor,  or  bailiff  of  cky  or  town  cor- 

Moor,845.        *' porate,  headborough,  portreve,  constable,  tythingman,  orcol- 

i  BmT*  6^*      ^'  lector,  for  or  concerning  any  manner,  cause,  or  thing,  by  them 

t  Bur!  ii6t.     ''  or  any  of  them  done  by  virtue  or  reason  of  their  or  any  of  their 

«'  office  or  offices,  it  shall  be  lawful  for  such  officers  or  any  of 

^*  diem,  and  all  others  which  in  their  aid  or  assistance,  or  by  their 

^  commandment,  shall  do  anything  touching  or  concerning  his 

**  or  their  office  or  offices,  to  plead  the  general  issue,  not  guilty, 

and  give  the  special  matter  in  evidence  to  the  jury  which  shall 

try  the  same;  and  if  the  verdict  shall  pass  witn  the  defendant 

'"  in  such  action,  or  the  plaintiff  become  nonsuit,  or  suffer  a  dis- 

*^  continuance,  in  every  such  case,  the  justices  or  justice,  or  such 

''  other  judge  before  whom  the  said  matter  shall  be  tried^  shall 

''  allow  to  Uie  defendant  his  double  costs." 

4  Inst  174.  \Sect.  76.  And  it  is  further  enacted  by  ftl  Jac.  1 .  c.  1ft.  (which 

1  Inst.  989.       expends  the  above  act  to  churchwardens  and  overseers  of  the  poor)» 

115^117'  ^^^    "  ThvX  the  said  suit  shall  be  laid  within  the  county  where  the 

Morgan's  Vade  **  trespass  or  fact  shall  be  done  and  committed,  and  not  else- 

Mec4d.  «<  where  ;  and  diat  upon  the  trial,  if  the  plaintiff  shall  not  prove 

Stn.  446.  t9  tQ  tbe  jury  that  it  was  so  done  and  committed,  the  jury  shall 

''  find  the  defendant  not  guilty,  without  having  any  regard  or  rcr  - 

**  spect  to  any  evidence  given  by  the  plaintiff  touching  the  cause 

'<  of  action." 

t  SecL  77.  By  ft4  Geo.  ft.  c.  44.  ''  No  writ  shall  be  sued 
"out  against,  nor  any  copy  of  any  process,  at  the  suit  of  a  sub- 
"  ject,  be  served  on,  any  justice  of  the  peace  for  any  thing  by 
**  him  done  in  the  execution  of  his  office,  until  notice  in  wri- 
f*  ting  of  such  intended  writ  or  process  shall  have  been  delivered 
**  to  him  or  left  at  the  usual  place  of  his  abode,  by  the  aittomey 
**  or  agent  for  the  party  who  intends  to  sue  or  cause  the  same  to 
*'  be  sued  out  or  served,  at  least  one  calendar  month  befoife  the 
*^  suing  out  or  serving  the  same ;  in  which  notice  shall  be  clearly 
^  and  explicitly  contained  the  cause  of  action  which  such  parly 
'*  hath,  or  claimeth  to  have  against  such  justice  of  the  peace ; 
**  on  the  back  of  which  notice  shall  be  indorsed  the  name  of  such 
**  attorney  or  agent,  together  with  the  place  of  his  abode,  who 
'^  shall  be  intitled  to  have  the  fee  of  twenty  shillings  for  the  pre* 
**  paring  and  serving  such  notice,  and  no  more." 

K.B.B7ao  ^^Seet.lQ.    By  ft4  Geo.  ft.  c.  44.  s«  ft.    '' It  shall  and  may  be 

Ge^  s.  c  f4»  1.  <*  lawful  to  and  for  such  justice  of  the  peace,  at  any  time  within 
^^^^^^^?''  •*  one  calendar  month  after  such  notice  given  as  aforesaid,  to  ten- 
ikes  aeHng  "  der  amends  to  die  party  complaining,  or  to  his  or  her  agent  or 
wider  that  act  '«  attorney;  and,  in  case  the  same  is  not  accepted,  to  plevi  such 

**  tender 
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*  iMdtf  in  bar  to  any  aotum  to  be  brought  against  him,  gmmded 

**  iMi  Bnch  writ  or  process,  together  with  the  plea  of  not  piiltf,  and 

^  any  other  plea,  with  the  leave  of  the  court;  and  if,  upon  issue 

^  joined  thereon,  the  jury  shall  find  the  amends  so  tendered  to  Dooglu,  S6r. 

^  nave  been  sufficient,  then  they  shall  give  a  verdict  for  the  de- 

^'  fendant ;  and  in  such  case,  or  in  case  the  plaintiff  shall  become 

^  noosoit,  or  sMl  ^soontinue  his  or  her  action,  or  in  case  jud^ 

**  asaat  shall  be  given  for  such  defendant  or  defendants  upon 

^  denmrrer,  such  justice  shall  be  entitled  to  the  like  costs  as  he 

**  would  have  been  entitled  unto,  in  case  he  had  pleaded  the  ge- 

*'  neral  issue  only ;  and  if  upon  issue  so  joined  the  jury  shall  find 

*^  dmt  no  amends  were  tendered,  or  that  the  same  were  not 

^  sufficient,  and  also  i^inst  the  defendant  or  defendants  on  such 

^  other  plea  or  pleas,  then  diey  shall  give  a  verdict  for  the 

**  plamtin  and  such  damages  as  they  shaU  think  proper,  which 

^  he  or  she  shall  recover,  togedier  with  his  or  her  costs  of  suit.^ 

t  But  by  24  Geo.  2.  c.  44.  s.  3.  '^  No  such  plaintiff  shall  re^* 
^'  cover  any  verdict  against  such  justice  in  any  case  where  the 
*'  action  shall  be  grounded  on  any  act  of  the  defendant  as  justice 
^  of  the  peace,  unless  it  is  proved  upon  the  trial  of  such  action, 
**  that  such  notice  was  given  as  aforesaid ;  but  in  default  thereof 
"  such  justice  shall  recover  a  verdict  and  costs  as  aforesaid." 

t  Sec^.  79*  By  24  Geo.  2.  c.  44.  s.  4.  **  In  case  such  jus- 
*'  tice  shall  neglect  to  tender  any  amends,  or  shall  have  tendered 
**  insufficient  amends,  before  the  action  brought,  it  shall  and  may 
be  lawful  for  him,  by  leave  of  the  court  where  such  action  shaU 
depend  at  any  time  before  issue  joined,  to  pay  into  court  such 
sum  of  money  as  he  shall  see  fit;  whereupon  such  proceedings, 
orders,  and  judgments  shall  be  bad,  made,  and  given  in  and  l^ 
'*  such  coiirt(9)>  as  in  other  actions  where  the  defendant  is  al- 
^  lowed  to  pay  money  into  court.'' 

t  And  by  24  Geo.  2.  c.  44.  s.  5.    ^*  No  evidence  shall  be  per- 
mitted to  be  given  by  the  plaintiff  on  the  trial  of  any  such  ac- 
tion as  aforesaid*  of  any  cause  of  action,  except  such  as  is  coa- 
*'  tained  in  the  notice  hereby  directed  to  be  given.'' 

t  Sect.  80.  By  24  Geo.  2.  c.  44.  s.  6.    ''  No  action  shall  be  Cro.  Csr.  an, 
"  brought  against  any  constable,  headborousfa  or  other  officer,  or  10C0.VA. 
**  against  any  person  or  persons  acting  by  nis  order  and  in  his  Wood,Ki.c,7. 
**  aid,  for  any  ming  done  m  obedience  to  any  warrant  under  the 
*'  hand  or  seal  of  any  justice  of  the  peace,  until  demand  hath 
''  been  made  or  left  at  the  usual  place  of  his  abode,  by  the  party 
*'  or  parties  intending  to  bring  such  action,  or  by  his,  her,  or  then: 
'''  attorney  or  agent,  in  writing,  signed  by  the  party  demanding 
*'  the  same,  of  the  perusal  and  copy  of  sudi  warrant,  and  die 
^  same  hath  been  refused,  or  neglected  for  the  space  of  six  days 
^*  after  such  demand ;  and  in  case  after  such  demand  and  coni- 
''  fdiance  therewith,  by  diewing  the  said  warrant  to,  and  permit- 
^  ting  a  copy  to  be  taken  thereof  by  the  party  demanding  the 

'*  same, 

(9)  It  must  appetr  eiat  the  tction  wBsfor  some*      appeir  upon  tbe  prodaedoB  of  the  notice  of  ec- 
(hiiig  aone  in  the  ezecatioii  of  hit  detv ;  or  the      tioD,  it  is  suffident.    f  Black.  S59. 
csvt  will  i&»  time  for  bin  fe  plead.    Biit  if  It 
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'/  same^any  action  shall  be  brought  against  suchconstable,  helut- 
'^  borough,  or  other  oflGlcer,  or  against  such  person  or  persons 
**  acting  in  his  aid  for  any  such  cause  as  aforesaid,  M^ithodt 
making  the  justice  or  justices  who  signed  or  sealed  the  said 
warrant  defendant  or  defendants,  that  on  producing  or  proving 
"  such  warrant  at  the  trial  of  such  action,  the  jury  shall  give  their 
verdict  for  the  defendant  or  defendants,  notwithstanding  any 
defect  of  jurisdiction  in  such  justice  or  justices  (10);  and  tf 
*'  such  action  be  brought  jointly  against  such  justice  or  justices, 
and  also  against  such  constabley  headborough,  or  other  officer, 
or  person  or  persons  acting  in  his  or  their  aid  as  aforesaid,  then, 
on  proof  of  such  warrant,  the  jury  shall  find  for  such  constable, 
headborough,  or  other  officer,  and  for  such  person  or  persons  so 
acting  as  aforesaid,  notwithstanding  such  defect  of  jurisdiction 
'^  as  aforesaid ;  and  if  the  verdict  shall  be  given  against  the  justice 
^  or  justices,  that  in  such  case  the  plaintiff  or  plaintiffs  shall  reco=- 
**  ver  t^is,  her,  or  their  costs  against  him  or  them,  to  be  taxed  in 
*'  such  manner  by  the  proper  officer  as  to  include  such  costs  as 
*'  such  plaintiff  or  plaintiffs  are  liable  to  pay  such  defendant  or 
**  defendants  for  whom  such  verdict  shall  be  found  as  aforesaid.^' 
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f  Ventris,  45.         f  Sect.  81.  But  is  provided  by  24  Geo.  2.  c.  44.  s.  7.  "  That 

where  the  plaintiff  in  any  such  action  against  any  justice  of 
the  peace  shall  obtain  a  verdict,  in  case  the  judge  before  whom 
**  the  cause  shall  be  tried  shall,  in  open  court,  certify  on  th^ 
**  back  of  the  record,  that  the  injury  for  which  such  action  was 
**  brought,  was  wilfully  and  maliciously  committed,  the  plaintiff 

"  shall  be  intitled  to  have  and  receive  double  costs  of  suit. ^ 

"  And  no  action  shall  be  brought  unless  commenced  within  six 
''  calendar  months  after  the  act  committed." 

(a)IUxv.Pick-  f  Sect.  82.  It  has  been  determined  (a)  on  this  branch  of  the 
ins,  Mich.  statute,  that  where  there  is  a  special  verdict,  and  it  appears  from 
DougTsar.  ^^  ^^^^^  found  that  the  act  for  which  the  action  was  brought  was 
noiu,  done  by  the  defendant,  by  virtue  or  reason  of  his  office  as  a  justice 

of  the  peace,  the  master,  on  a  verdict  for  the  plaintiff,  must  tax 
double  costs,  though  there  has  been  no  certificate  or  allowance  by 
^  .  ,.  the  judge  before  whom  the  cause  was  tried  ;  but  when  it  does 

Holk>way''  >>^^  appear  upon  the  record  in  what  capacity  the  defen4ant  was 
Doogi.  507.       acting,  an  allowance  of  the  judge  at  nisi  prius  is  necessary. 

Entickv.  Car-  Sect.  83.  It  hath  also  been  determined,  that  secretaries  of 
T^^Sfi'  ^^  ^*'     ®^^®  *"^  privy  counsellors  are  not  magistrates,  and  that  the  king's 

messengers  are  not  officers  within  the  protection  of  the  fore;^ 

going  statutes. 

Hill  V.  Bate-  Sect.  84.    It  was  agreed,  than  when  an  action  is  brought 

inan,iStr.7io.  against  justices  of  the  peace  for  any  wrong  done  by  the  exercise 

of  their  authority,  as  by  committing  a  person  under  a  conviction 

on  the  eame  laws  without  first  attempting  to  distrain  for  the 

penalty,  it  is  incumbent  on  the  defendants  to  shew  the  regularity 

of 

(10)  If  ft  justice  of  peace  make  a  warrant  in  a  the  justice  exceed  his  aathoritj  in  granting  a  war- 
case  which  is  plvnlj  out  of  his  jurisdiction,  soch  rant,  yet  tlie  officer  must  execute  it,  and  is  ind^m- 
warrant  is  no  justification  to  a  constable.    1  Stra.  nified  for  so  doing.    Cro.  Car.  S94.    10  Co*  76« 
711.    Wood,  t>.  1.  c.  7.    2  Stra.  1002.    But  if 
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ef  their  convictions  ;  and  that  the  informations^  Sue,  laid  before 
them  upon  which  their  convictions  are  grounded,  must  be  pro^ 
duced  and  proved  in  court. 

Sect,  85.   It  is  also  agreed  that  an  action  of  trespass  will  not  Hatchinso. 
lie  against  justices  of  the  peace  for  making  a  warrant  to  distrain  Chamben, 
for  the  poor's  rate  under  the  14  Eliz.  c.  2.  if  the  rate  has  not  i^""-^^- 
been  appealed  from,  and  the  warrant  is  not  void  so  as  to  make 
the  parties  executing  it  trespassers  ab  initio.    But  if  a  justice 
issue  a  warrant  totally  illegal,  as  if  a  pauper  return  without  a 
certificate  to  the  parish  from  whence  he  was  removed,  and  the 
justice  make  a  warrant  to  commit  him  to  the  house  of  correction, 
**  there  to  remain  until  discharged  by  due  course  of  law,''  instead  ^^«  ^  ^t 
of  pursuing  the  statutes  under  which  his  authority  on  this  sub-  t.  s.*     * 
ject  is  derived  (a),  he  is  liable  to  an  action  of  false  imprisonment,  ^^  Oeo.  s. 
although  he  did  not,  in  granting  sucJi  warrant,  act  intentionally  /^^Baidwinv 

wrong.  (A)  Blackmore,  '* 

XVIII.    How  far  justices  of  the  peace  may  award  costs. 

• 

Sect.  86.  By  18  Geo.  3.  c.  19*  "  Where  any  complaint  shall 
*^  be  made  before  any  justice  of  the  peace,  and  any  warrant  or 
**  summons  shall  issue  in  consequence  of  such  complaint,  it 
**  shall  be  lawful  to  and  for  any  justice  or  justices  of  the  peace 
^*  who  shall  have  heatd  and  determined  the  matter  of  the  said 
''  complaint,  to  award  such  costs  to  be  paid  by  either  of  the  par- 
'*  ties,  and  in  manner  and  form  as  to  him  or  them  shall  seem  fit,. 
"  to  the  party  injured ;  and  if  they  shall  not  pay  down  or  give. 
"  satisfactory  security  for  the  same,  the  said  justice  orjustices. 
*^  shall,  by  warrant  under  hand  and  seal,  levy  the  said  sum  or. 
**  sums  by  distress  and  sale,  and  where  goods  and  chattels  of 
''  such  person  cannot  be  found,  shall  commit  such  person  to  the 
**  house  of  correction  for  the  county  or  place  where  such  person 
"  shall  reside,  there  to  be  kept  to  hard  labour  not  exceeding  one' 
**  month,  nor  less  than  ten  days,  or  until  such  sum  or  sums  of 
**  money,  together  with  the  expenses  of  the  commitment,  be  first* 
"  paid.'' 

t  Sect.  87.  But  it  is  provided  by  the  said  statute,  '*  That  upon 
the  conviction  of  any  person  or  persons  upon  any  penal  statute, 
where  the  penalty  shall  amount  to,  or  exceed,  five  pounds,  the 

"  said  costs  shall  be  deducted  by  the  said  justice  or  Justices,  ac- 
cording to  his  or  their  discretion,  out  of  the  saidf  penalty  or 
penalties,  so  that  the  said  deduction  shall  not  exceed '  one-fifth 
part  of  the  penalty  or  penalties  aforesaid ;  and  the  remainder 
shall  be  paid  to,  or  divided  among,  the  person  or  persons  who 

"  would  have  been  intitled  to  the  whole  in  ease  this  act  had  not. 

"  been  made." 
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Of  the  X^ourt  of  Sessions* 


The  court  of  justices  of  the  peace  in  sessions  is  an  assembly  Dalton,  c.  i85. 
of  two  or  more  such  justices,  whereof  one  is  of  the  quorum,  at  a  ^?i2riff^5S. 
certain  day  and  place  before  appointed,  in  order  to  inquire,  hear,  ^  ' 

and  determine,  m  pursuance  of  their  commission,  of  any  causes 
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or  OMtteni  therein  conttined ;  and  this  court,  when  legtdly  con- 
▼coed,  b  a  court  of  record. 

For  the  better  understanding  hereof  I  shall  consider, 

K  At  what  time  such  court  is  to  be  held. 

2.  Bj  whom^  and  in  what  manner,  it  is  to  be  summoned  and 
appointed. 

5.  In  what  manner  such  court  shall  be  adjourned. 

4.  What  persons  are  bound  to  give  their  attendance  at  it. 

5.  Whether  it  hath  any  power  over  its  own  members. 

6.  The  difference    between  general,  special,   and   quarter 
sessions* 

7*  What  persons  may  practise  in  it. 

8.  Of  the  extent  and  nature  of  its  jurisdiction. 

9*  In  what  cases  it  may  amend  proceedings. 

10.  In  what  cases  justices  may  award  costs. 

11.  In  what  cases  the  sessions  may  make  orders  respecting  the 
county. 

I.  At  what  time  such  court  is  to  be  held. 

Sect.  1.  *By  12  Rich.  2.  c.  10.  "  The  justices  shall  keep  their 
'*  sessions  in  every  quarter  of  the  year  at  least,  and  by  three  days, 
*'  if  need  be,  on  pam  of  being  punished. according  to  the  discre- 
tion <}i  the  king's  council,  at  the  suit  of  every  man  that  will 
complain." 

Sect  2.  By  2  Hen.  5.  st  1.  c.  4.  it  is  enacted,  "  That  the  jus* 
(•)  Vide  ante.    '^  tices  of  the  peace  in  every  shire  named  of  the  quorum f  8cc.(a) 

shall  make  their  sessions  four  times  in  the  year^  viz.  in  the  ^t 
week  after  Michaelmas — Epiphany — Easter — and  the  transla- 
"  tion  of  St.  Thomas  the  Martyr,  and  oftener  if  need  be;  and 
that  the  same  justices  shall  hold  their  sessions  throughout 
England  in  the  same  weeks  every  year.** 

Cra.Gir.M.  Sect.  3.  But  by  14  Hen.  6.  c.  4.  it  is  enacted,  "  That  the  jus- 
''  tices  of  the  peace  for  the  county  of  Middlesex  shall  keep,  ob- 
"  serve,  and  execute  the  court  of  the  session  of  the  peace  two 
''  times  in  the  year  at  least,  and  more  often  if  need  be.''  And  be- 
cause of  the  great  business  in  this  county,  it  is  usual  to  hold  four 
general  md  four  general  quarter-semons  in  the  year. 

t  Hile»  49.  Sect.  4.  By  33  Hen.  8.  c.  10.  the  Tuesday  after  Easter  week 

isexpounded  to  be  in  the  week  after  cUnuum  paseha  for  the  ses-^ 
sions  to  be  held ;  yet  clausum  pascha,  or  Low  Dunday,  is  the  first 
day  in  that  week. 

a  Hale,  49.  Sect.  5.    Sir  Matthew  Hale  says,  Ae  strict  regular  exposition 

of  the  statute  of  Henry  the  Fifth  for  the  week  after  Michaelmas, 
ficc.  is,  that  if  Michaelmas  fall  upon  a  Sundi^  or  Monday,  the 
quarter-sessions,  in  strictness,  should  be  held  in  the  ensuing 
week,  and  not  the  same  week.  Yet  it  is  very  plain  that  the  quar- 
ter-sessions are  variously  held  in  several  counties,  some  at  one 

day. 


€9 
4€ 


U 


€« 
4* 


Ch.  8.         OF  THE  COURT  OF  SESSIONS.  6S 

day^  some  tt  another;  and  k  hath  been  ruled,  that  dwse  are  eack 
of  diem  good  (jaarter-sessions  within  the  several  acta  iknt  relate 
to  quarter-flessionSy  for  that  these  acts,  especially  that  of  the 
£  lien.  5.  c.  4.  is  only  directive  and  in  the  affirmative;  and 
therefore,  though  the  sessions  are  held  at  another  day,  according 
to  the  general  direction  of  the  statute  12  Rich.  2.  c.  10.  yet  they 
are  quarter-sessions. 

II.    By  whom,  and  in  what  manner,  the  session  is  to  be  sum- 
moned and  appointed. 

Sect,  6.  It  seems  clear  from  the  express  words  of  the  commit-  c.  C.  C.  f  9. 
sion,  that  any  two  justices  of  the  peace,  whereof  one  is  of  the  LAmb.b.4.ct. 
quorum,  may  hold  such  court  at  such  days  and  places  as  shall  be  nSt^h  i85 
appointed  by  them ;  and  that  the  sheriff  is  bound  to  return  pro- 
per juries;  and  that  the  custos  rotulorum  ought  to  bring  the  rolls 
of  the  peace  before  them,  &c. 

Seet^  7.  And  from  hence  it  seems  to  follow,  that  any  two  such  Luub.  b.  4» 
justices  may  direct  their  precept  under  their  tute  to  the  sheriff  ^'  ^' 
for  the  summons  of  the  sessions  of  the  peace,  thereby  command- 
ing him  to  return  a  grand  jury  before  them,  or  their  felkyw-jii»- 
tices,  at  a  certain  day  and  pisce,  and  to  give  notice  to  all  stew*- 
ards,  constables,  and  bdKffs  of  liberties,  to  be  present  and  do . 
their  duties  at  such  day  and  place,  and  to  proclaim  in  proper 
places  throughout  his  bailiwick,  that  such  sessions  will  be  holden 
at  such  day  and  place,  and  to  attend  there  himself  to  his  duty,  &c, 

f  Sect.  8.  And  such  precept  should  bear  teste  or  be  dated  fif-  Nelfon,  35. 
teen  days  before  the  return,  and  ought  forthwith  to  be  delivered  ^  ^™^<  <^^ 
to  the  sheriff,  to  the  end  that  he  may  have  sufficient  time  to  pro- 
claim the  sessions;  to  summon  and  return  the  several  juries;  and 
to  warn  all  officers  and  others  that  have  business  there  to  attend* 

Sect.  9*  ,  And  it  is  said  that  such  a  precept  by  any  two  such  f  Hale,  41. 
justices  cannot  be  superseded  by  any  of  their  fellows,  but  only  ^^' j*'*'^** 
by  a  writ  out  of  chancery. 

t  Sect.  10.  But  it  is  not  sufficient  that  the  precept  run  under  Lamb*  set. 
the  name  of  the  custos  rotulorum  alone ;  for  he  hath  no  more  au- 
thority in  this  behalf  than  any  one  of  his  fellow-justices;  and  the 
words  of  the  commission  are,  *^  that  the  sheriffs  shall  cause  a  jury 
"  to  appear  at  such  days  and  places  as  the  said  justices,  or  two 
^*  or  more  of  them,  shall  appoint.'' 

Sect.  11.   It  is  said  that  such  Justices  may  hold  such  a  session  Vide  4B«n, 
without  any  such  summons,  which  seems  to  be  a  well-grounded  ^\  ^_ 
opinion,  as  to  their  proceeding  on  indictments  before  taken  be-     "*  * 
fore  themselves  or  others,  or  on  other  particular  occasions,  for 
which  there  is  no  need  either  for  the  attendance  of  the  grand 
jurors,  or  officers,  &c. 

t  Sect.  12.  It  seems  to  be  generally  understood,  that  if  a  suf-  Iamb.  380. 
ficient  number  of  justices  do  not  appear  on  the  day  appointed  for  ^Boni,2i7« 
holding  the  sessions,  that  the  session  for  that  quarter  of  die  year 
is  inecoyerably  lost;  but  this  must  be  understood,  that  there  can- 
not be  time  to  snninion  a  session  de  twvo  in  the  very,  id^iticri 
wedc  noit  after  any  of  Ae  respective  holydays  mentioiied  ia 
the  staftnte  2  Hea*  5*  c.  4;  for  a  session  may  be  op^ed  with- 
out 
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out  such  summoDSy  and  adjouraed  to  another  day;  and  the  jus- 
tices who  open  the  session  may  issue  their  precept  to  the  sheriff 
against  the  day  of  adjournment;  and  how  many  adjournments 
soever  shall  be  holden  afterwards,  in  that  quarter  of  the  year,  all 
shall  refer  to  the  first  commencement  of  the  sessions.  For  though 
a  session  shall  not  be  holden  within  a  week  after  such  feast-day, 
it  does  liot  follow  that  therefore  it  cannot  be  holden  in  any  of  the 
twelve  weeks  afterwards,  especially  as  it  appears  that  any  two 
justices,  one  whereof  is  of  the  quorum,  may  issue  a  precept  to 
summon  a  session  for  the  general  execution  of  their  authority, 
and  that  such  session,  holden  at  any  time  within  that  quarter  of 
the  year,  is  a  general  quarter-session. 

i"  Sect,  13.    It  was  formerly  thought,  that  if  two  or  more  jus- 
tices appointed  a  session  to  be  holden  in  one  town,  and  so  many 
more  appointed  a  session  in  another  town  the  same  day,  that  both 
sessions  were  good,  and  that  appearance  at  one  would  be  a  good 
(a)Diilt.ci85.  discharge  of .  service  at  the  oUier.(a)    But  this  has  been  justly 
(ft) 4 Bam, f  19.  questioned; (6)  and  it  is  now  settled,  that  where  two  sets  of  ma- 
gistrates have  a  concurrent  jurisdiction,  and  one  set  appoints  a 
(c)Rex'v.Saini.  session  or  a  meeting  for  a  special  purpose,  ^Aetr  jurisdiction  at- 
burr,Mich.Ter.  taches  SO  as  to  exclude  the  other  appointing  a  subsequent  session 
4  Te     Re        ^^  nieeting,  and  not  only  renders  their  acts  illegal,  but  subjects 
451.    *  such  justices  to  an  indictment.(c) 

III.  In  what  manner  such  court  shall  be  adjourned. 

f  Sect.  14.  The  court  of  sessions,  when  regularly  opened,  can 
(^)Beio.  only  be  continued  by  adjournment,  (cf)  in  the  entry  of  which  it 
Beading,  Ought  to  appear  when  the  original  sessions  commenced ;(e)  and 

^^^S^iuBSf.  ^"^^r^^ore  if  an  indictment  be  taken  at  an  adjourned  session,  and 
Rex  V.  Harrow-  it  do  not  appear  on  what  day  the  original  session  began,  to  bring 
by,  Burr.&C.  it  within  the  time  prescribed  by  the  statute  2  Hen.  5.  c.  4.  it  is 
?  fVFiBher's  erroneous .(/)  So  also  in  trespass  and  false  imprisonment,  where 
ca8e,2Stn.865.  the  defendant  justified  under  a  warrant  made  at  a  general  quarter- 
Rex  V.  Grind,  sessions  that  was  held  on  the  ninth  day  of  October,  by  virtue  of 
iBott.P.L.841.  ^hich  said  warrant  he  took  the  plaintiff  on  the  tenth  of  October 
to  bring  him  to  the  sessions;  the  court  held  the  plea  ill,  because 
it  was  not  shewn  that  the  session  was  continued  till  the  tenth  of 
(^)  DoQgfatj  0.  October ;(g)  for  all  its  proceedings,  whether  under  the  authority 
Mills,  t  Lev.  of  particular  statutes,  or  by  the  common  law,  must  contain  formal 
(k)t^L9J^S^  *"^  regular  continuances ;(A)  and  therefore  where  the  caption  of 
sted,  Stra.  it€5.  an  indictment  stated  that  the  session  was  held  on  Tuesday  the 
B.  R.  St  ^9.  fourth  of  October,  in  the  twenty-fifth  year  of  the  reign,  and  then 
^earn^y?  Stated  that  the  same  sessions  were  adjourned  till  Tuesday  the 
1  Term  Rep.  sixth  day  of  July  aforesaid,  it  was  held,  on  demurrer,  to  be  bad, 
di9.  for  the  adjournment  was  to  an  impossible  day.     But  the  continu- 

ance of  the  session  from  day  to  day  need  not  be  particularly  set 
^1\  t^k^^  out,(t)  for  while  the  session  continues,  it  is  considered  in  law  as 
(<)  Stra.  i«65.  '  ^^®  day.(A)  Butif  a  sessions  be  once  dropped,  and  not  adjourned, 
Burr.S.C.  No;  it  cannot  be  resumed ;(/)  and  therefore  if  the  sessions  refer  a 
^^-  matter  to  the  determination  of  the  judges  of  assize,  who  decline 

Readley,^  intermeddling^  and  the  sessions  afterwards  make  an  order  in  the 
B.  R.  h!  79.  matter,  it  is  void,  for  such  reference  is  not  a  proper  adjoum- 
hlS^Sr''"^  ment.(iw)  So  if  the  court  are  equally  divided  upon  a  question,  it 
Burr. S.C. lit.  Biu*t'  be  adjoumed,  or  no  order  can.be  made  at  a  subsequent 

session. 
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8e88ion«(a)    An  adjourament  must  be  made  by  the  sasie  number  (a)  Bex  «.  War- 
of  justices  as  are  neceasary  to  hold  a  8ession.(6)  P^l'mT*''*' 

(b)  Rex  V.  Westrington,  2  Bott  P.  L.  844.  pL  884b 

IV.  What  persons  are  bound  to  attend  the  court  of  sessions. 

Sect.  15.  There  is  no  doubt  but  that  the  sheriff,  (who  is  bound  4  Com.  Dig. 
both  to  return  his  precept,  and  also  to  take  the  charge  of  all  the  J?^'  ^'  *' 
prisoners  who  shall  be  committed  to  him,)  and  also  all  constables  proceed^gat^ 
of  hundreds,  who  are  to  make  their  presentments  required  by  sessions,  -ride 
several  statutes,  (as  that  of  hue  and  cry,  and  those  relating  to  high-  ?"™',/**-"^ 
ways  and  ale-houses,  &c.)  and  also  all  bailiffs  of  franchises,  and  all  cir.  Com%8  lo' 
persons  returned  on  a  jury,  and  the  keeper(c)  of  the  house  of  cor-  79.  Lamb.  40S. 
rection,  &c.  are  bound  to  attend  on  every  such  summons  as  is  £j!ti,^^l2?|?; 
above-mentioned,  on  pain  of  being  amerced  for  their  default  a.t  of  Winchester. 
the  discretion  of  the  court,  &c.  (e)  7  Jac  i.  c.4i 

f  Sect*  i6.  Justices  of  the  peace  also  ought,  without  doubt,  to 
appear  at  the  sessions ;  for  without  their  appearance  the  sessions 
cannot  be  holden.  {d)  (d)  Dalt  c.  185. 

v.  Whether  the  court  of  sessions  hath  any  power  over  its  own 
members. 

Sect.  17*    It  seems  certain  that  this  court  hath  no  authority  to 
amerce  any  justice  of  peace .  for  his  non-attendance  at  any  such 
court,  as  the  justices  of  assize  may  for  the  absence  of  any  such  jus- 
tice at  the  gaol-delivery ;  for  it  is  a  general  rule,  that  inter  pares  Lamb.  4at. 
nan  est  potestas,  it  being  reasonable  rather  to  refer  the  punish- 
ment of  persons  in  a  judicial  office,  in  relation  to  their  behaviour 
in  such  office,  to  other  judges  of  a^uperior  station,  than  to  those 
of  the  same  rank  with  themselves;  and  therefore  it  seems  to  h^vc  Crom.  iti, 
been  holden,  that  if  a  justice  of  peace  at  tife  sessions  who  is  not  ^'  J"**^« 
of  the  quorum  shall  use  such  expressions  towards  another  who  is         ' 
of  the  quorum,  for  which,  if  he  were  a  private  person,  he  might  be 
committed  or  bound  to  his  good  behaviour,  yet  the  sessions  have 
'no  authority  to  commit  him,  or  to  bind  him  to  his  good  be- 
haviour: and  yet  it  seems  to  be  agreed,  that  if  a  justice  of  peace 
give  just  ca^se  to  any  person  to  demand  the  surety  of  the  peace 
against  him,  he  may  be  compelled  by  any  other  justice  to  find 
such  security,  as  hath  been  stiewn  in  the  first  book;(e)  for  the  («)B.  i.  tit 
public  peace  requires  an  immediate  remedy  in  all  such  cases.        p^^S^  ^^ 

VI.  The  difference  between  general,  special,  and  quarter 
sessions. 

Sect.  18.  Mr.  Lambard  seems  to  make  no  distinction  between  Lamb.  b.  4. 
general,  special,  and  quarter  sessions,  but  to  take  them  as  synony-  ^  ^^'  *^ 
mous  terms.    But  it  seems  the  better  opinion,  that  the  quarter  s  Hale,  49, 50. 
sessions  are  a  species  only  of  general  sessions,  and  that  such 
sessions  are  properly  called  general  quarter  sessions  which  are 
holden  in  the  four  quarters  of  the  year,(l)  in  pursuance  of  the 
above-mentioned  statute  of  2  Hen.  5.  c.  4;  and  that  any  other  Salk.  474b  476. 
sessions  holden  at  any  other  time  for  the  general  execution  of  the  tMod^sW 
authority  of  justices  of  peace,  which,  by  the  above-mentioned 
statute,  justices  of  the  peace  are  authorised  to  hold  oftener  than 

at 

(1)  ThelficbaelnMaqaaEteMeMioBi,  by  tt  54  Geo.  3.  €«  84.  is  dincted  to  be  held  ibe  fint  week  after 
tbe  11th  of  October. 
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at  the  timefl  therein  specified,  if  need  be,  may  be  properly  calfed 
general  sessions:  and  that  those  hoiden  on  a  special  occasion,  fof 
the  execution  of  some  particular  branch  of  their  authority,  may 
properly  be  called  special  sessions, 

VII.  What  persons  may  practise  in  the  court  of  sessions. 

t  Sect.  19*   By  22  Geo.  2.  c.  46.  s.  12.  it  is  enacted,  "  That 
"  no  person  whatsoever  shall  act  as  solicitor,  attorney,  or  agent, 
^*  or  sue  out  any  process  at  any  general  quarter  sessions  of  the 
"  peace  for  any  county  or  place  iivithui  this  kingdom,  either  with 
''  respect  to  matters  of  a  criminal  or  civil  nature,  unless  such  per- 
**  son  shall  have  been  admitted  and  continued  an  attorney  of  one 
of  his  majesty's  courts  of  record  at  Westminster,  and  duly  en- 
rolled pursuant  to  2  Geo.  2.  c.  23.  or  such  other  laws  as  may 
relate  thereto,  upon  a  penalty  of  fifty  pounds,  to  be  recovered 
*^  by  action  of  debt,  bill,  plaint,  or  information,  in  any  of  the 
''  courts  of  record  at  Westminster,  by  any  person  or  persons  who 
"  shall  sue  for  the  same  within  twelve  months  after  the  offence 
"  committed,  with  treble  costs  of  suit." 

t  Sect.  20.  By  22  Geo.  2.  c.  46.  8.13.  •*  If  any  attorney  or 
attomies  shall  permit  and  suffer  any  person  or  persons  whatso- 
ever, not  being  admitted  and  enrollea  as  aforesaid,  to  make  use 
**  of  his  or  their  name  or  names,  respectively,  in  the  courts  of  ge- 
^  neral  or  quarter  sessions  aforesaid,  he  shall  be  liable  to  a  like 
**  penalty  of  fifty  pounds,  to  be  recovered  in  manner  aforesaid. 
'*  But  this  shall  not  deprive  the  attornies  of  the  duchy  of  Lancas- 
*'  ter,  or  of  the  great  sessions  of  Wales,  or  of  the  counties  pala- 
**  tine  of  Chester,  Lancaster,  and  Durham,  from  acting  within 
"  their  respective  jurisdictions." 

Sect.  21.    The  court  of  King's  Bench  will  refer  an  attorney's 
bill  to  be  taxed,  for  business  done  at  the  quarter  sessions. 

t  Sect.  22.  And  bj^  22  Geo.  2.  c.  46.  s.  14.  to  the  end  that 
justice  may  be  more  imparity  administered,  it  is  further  en-, 
acted,  '*  That  no  clerk  of  the  peace(a)  or  his  deputy,  nor  any  un- 
^*  der-shei iff  or  his  deputy,  shall  act  as  a  solicitor,  attorney,  or 
''  agent,  or  sue  out  any  process  at  any  general  or  quarter  sessions 
^*  of  the  peace  to  be  held  for  such  county  or  place  where  he  shall 
execute  the  office  of  clerk  of  the  peace,(2)  or  deputy  clerk  of 
the  peace,  under-sheriff  or  deputy,  on  any  pretence  whatsoever, 
**  upon  the  like  penalty  of  fifty  pounds,  to  be  recovered  in  man- 
"  ner  aforesaid.' 

VIII.    Of  the  extent  and  nature  of  the  jurisdiction  of  the 
sessions. 

t  SecL  23*  The  court  of  sessions  may  proceed  against  offenders 
(fr)  4  Com.  Dig.  ^  presentment,  by  information,  or  by  indictment.(6) 

t  Sect.  24.  The  dause  in  the  statutes  of  18  Edw.  3.  c.  2.  and 
(e>Aate.  34  Edw.  3.  c.  l.(c)  that  the  justices,  in  seBai<»i9  shall  have  power 

to  **  hear  and  dermine  trespasses  at  the  king's  suit,  8u;."  ia  con- 
strued 

(f )  The  lofd  changaDor  is  to  appoint  a  euttot  to* 
juunrn,  who  shall  appoint  a  clerk  of  the  peace, 
able,  and  residing  in  the  same  ooonty,  to  execute 
the  ofiae.*^  Vide  Shower,  518.  By  this  appoint- 
ment  he  has  the  ofiioe  quamdm  m  beM  gemtrit. 
Shower,  556.  4  Mod.  167.    He  is  bound  to  attend 
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the  aetsiene,  and  upon  Ms  misbebaTioQr,  ho  may, 
by  the  statute  1  Will,  and  Mary,  c.  f  1.  be  sus- 
pended, or  discharged,  1  Shower,  4/97.  506.  516. 
636.  Mod.Ckset,19t.  4Mod.3t.eocontii«to 
the  direction  of  the  act,  t  Stm..906. 
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sfamed  to  meaib  that  by  commisdom  thej  may  have  such  a  power; 

and^  tfaereforsy  whenever  they  hold  such  pleas,  they  must  shew  an  /^\  -^^  ^^  q„^ 

appointment  to  hear  and  determine,  (a)  ter,  i  StnL444. 

+  Sect*  25.    If  a  statute  give  jurisdiction  to  the  court  of  quar-  Rex  v.  Jostices 
ter  sessions,  and  a  proceeding  be  regularly  commenced  on  such  '^u  *^**^*^?f**' 
statute,  and  the  justices  adjourn  the  hearing  and  the  final  determi-  don,3^arr. 
nation  thereof,  a  repeal  of  the  statute  between  the  commence-  1456. 
ment  of  the  cause  and  the  day  of  adjournment  is  an  abolition  of 
the  jurisdiction  of  the  sessions  upon  the  subject,  and  they  cannot 
proceed,  though  their  authority  had  once  attached. 

t  Sect.  26.  Where  authority  is  given  to  two  Justices  of  the  Rexv.Booghten 
p^ace  to  do  any  act,  tiie  sessions  may  do  it  in  all  cases,  except  iI^.R*y.  4X6. 
where  appeal  is  directed  to  the  sessions. 

i*  Sect.  27*  If  a  statute  direct  a  proceeding  at  a  special  sessions,  Rexo.  Harts- 
an  original  order  made  in  the  matter  at  a  general  quarter  sessions  ^™  ^  ^^^ 
is  bad,  even  though  the  parties  consent  to  the  making  thereof;  for  »f^[ 
consent  cannot  give  jurisdiction  to  a  court  that  has  none,  and  in 
aoch  case  the  general  quarter  sessions  has  no  original  jurisdiction. 

f  Sect.  28.   If  a  statute,  as  5  Eliz.  c.  4.  s.  39-  for  exercising  a  Farem  ^tan 
trade,  not  having  served  an  apprenticeship  for  seven  years,  enact,  Williams, 
that  the  penalty  may  be  recovered  "  in  any  of  the  king's  courts  of       P* 
"  record,  or  before  any  of  the  justices  of  oyer  and  terminer ^  or 
**  before  any  other  justices,  or  president  and  council,  before  re- 
"  membered  by  action  of  debt,  mformation,  bill  of  complaint,  or 
'*  otherwise,"  the  quarter  session  may  proceed  by  information  for 
such  penalty.     But  if  jurisdiction  be  given  to  the  sessions  to  hear 
and  determine,  without  saying  by  information,  this  shall  be  by  in-  ^.v -. , 
dictment,  and  not  upon  information.  (&)  4Bara/22i. 

+  Sect,  29.  The  sessions  have  no  power  to  judge  of  the  validity  j^^x  v.  Btrnes, 
of  a  deed,  and  therefore  if  a  pauper  is  bound  out  an  apprentice  by  1  Stra.  48. 
the  Justices,  and  his  master  assigns  him  over  to  another,  the 
sessions  cannot  adjudge  the  assignment  void. 

+  Sect.  30^  The  sessions  have  no  jurisdiction  over  new-created  Rex©.  James*  ^ 
oiFences  not  against  the  peace,  unless  the  statute  give  them  such  *^''** ^^' 
jurisdiction  in  express  terms ;  for  by  the  general  words  of  the  ^  jj^^  ^^' 
commission  from  whence  their  authority  is  derived,  they  can  only 
hear  and  determine  offences  against  the  peace,  (c)  and  therefore  (e)Rexv.Aliop, 
they  cannot  take  an  indictment  against  the  bailiff  of  a  borough  for  4  Mod.  5i. 
having  taken  the  oath  of  allegiance  without  having  received  the  /^jtetir.Bris- 
sacrament  within  the  space  of  six  months.(J)  tow,  Sayer,i38. 

f  Sect.  31.  The  sessions  are  bound,  like  other  courts  of  law, 
to  make  a  direct  and  final  judgment-  on  the  proceedings  before 
them;(e)  and  therefore  they  cannot  refer  a  matter  of  which  they  («)  B.R.H.81. 
have  a  jurisdiction  to  the  determination  of  other  persons ;( A  but  (/)  itex  v. 
dief  may,  by  the  consent  of  the  parties,  refer  a  thing  to  another  to  Harding, 
exaoune,  and  make  a  report  to  them  for  their  determination;  fi>r  ^  ^^'  ^^^' 
die  oourtr  of  King's  Bench  will  never  suffer  the  party  who  con- 
arated  to  the  reference  to  set  it  aside.(g)  Or)  Cald.  50. 

f  Sect.  32.  The  sessions  may  by  the  common  law  proceed  to 
outlawry  in  cases  of  indictments  found  before  them;  and  by  the 
statute?  21  Jac.  l.  c.  4.  in  '*  all  offences  hereafter  to  be  commit- 
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'^  ted  against  any  penal  statute,  for  which  any  common  informer 

**  may  lawfully  ground  any  popular  action,  biU,  plaint,  suit,  or  in- 

**  formation,  before  justices  of  peace  in  their  general  or  quar- 

"  ter  sessions,  the  like  process  may  be  commenced,  sued,  or  pro- 

. .    _,  **  secuted,  as  in  an  action  of  trespass  vi  et  arnds  at  the  common 

(!)  f  Hale,  5S.  "  l&w."    And  it  seems  admitted  by  the  statute  34  Hen.  8.  c.  54. 

Iamb.  5f  1.        which  requires  the  sessions  to  return  a  certificate  of  every  out- 

9^*       .      lawry  into  the  King's  Bench,  that  they  may  issue  a  capias  utlaga- 

ch?27.  sTns,    tum,{a)  or  return  the  record  of  the  outlawry  into  the  King's 

116.  Bench,  from  whence  process  of  capias  utiagatum  shall  issue.(6) 

Hex '«.  Bartlett,  t  Sect.  S3.  The  sessions  cannot  award  an  attachment  for  a 
sSess.  Casa,  contempt  in  not  complying  with  their  order;  but  the  ordinary  and 
^^^  proper  method  is  by  indictment. 

IX.  In  what  cases  the  sessions  may  make  amendments. 

t  Sect.  34.  it  is  enacted  by  5  Geo.  2.  c.  19.  ''  That  upon  all 
"'  appeals  to  be  made  to  the  justices  of  the  peace  at  their  respec- 
tive general  or  quarter  sessions  in  England,  against  judgments 
or  orders  given  or  made  by  any  justices  of  the  peace,  such  jus- 
tices so  assembled  at  any  general  or  quarter  sessions,  shall,  and 
they  are  hereby  required,  from  time  to  time,  within  their  re- 
"  spective  jurisdiction,  upon  all  and  every  such  appeals  so  made 
^'  to  them,  to  cause  any  defect  or  defects  of  form  that  shall  be 
**  found  in  any  such  original  judgments  or  orders,  to  be  rectified 
''  and  amended  without  any  cost  or  charge  to  the  parties  con- 
For  the  condi-    ''  cerned,  and,  after  such  amendment  made,  shall  proceed  to  hear, 
tionsapon         '«  examine,  and  consider  the  truth  and  merits  of  all  matters  con- 
^MwiUdnMrMl  "  ceming  such  origin ul  judgments  or  orders,  and  likewise  to  exa- 
to  remoTe  these  ''  mine  all  witnesses  npon  oath,  and  hear  all  other  proofs  relating 
proceedings.      ^*  thereto,  and  to  make  such  determinations  thereupon  as  by  law 
Tide  fide  *«  Pro-  «<  ^^y  should  or  ought  to  have  done  in  case  there  had  not  been 
'*  such  defect  or  want  of  form  in  the  original  proceeding.'' 

X.  In  what  cases  the  sessions  may  award  costs. 

Vide43Elijc.         t  Sect.  35.     By  8  and  9  Will.  3.  c.  30.  s.  3.  it  is'  enacted, 

c.  f.  ''  That  the  quarter  sessions,  upon  any  appeal  conceiving  the  set- 

i7  6eo.f.c.S8.  «  dement  of  any  poor  person,  or  upon  proof  of  notice  of  any 

'  '  ''  such  appeal,  though  not  afterwards  prosecuted,  shall  award  and 

''  order  such  costs  and  charges  as  they  think  reasonable  to  be 

''  paid  by  those  against  whom  such  appeal  shall  be  determined, 

^*  or  by  the  person  who  gave  the  notice  as  aforesaid;  and  if  such 

''  person  live  without  the  jurisdiction  of  the  court,  every  justice 

*'  where  such  person  shall  inhabit,  upon  request,  and  a  copy  of 

"  the  order  produced  and  proved  upon  oath,  by  warrant  under  his 

"  hand  and  seal,  shall  cause  the  same  to  be  levied  by  distress,  and 

''if  no  distress,  commit  the  party  for  twenty  days." 

4  Comm.  f69.        t  Sect.  36.  And  by  8  and  9  Will.  3.  c.  SO.  s.  6. ''  The  appeal 
"  against  any  order  for  the  removal  of  any  poor  person  from  out 
of  any  parish,  township,  or  place,  shall  be  had,  prosecuted,  and 
determmed,  at  the  general  or  quarter  sessions  for  the  county 
for  the  place  from  whence  such  removal  shall  lie,  and  not  else- 
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t  Sect.  37«    By  9  Geo.  1.  c.  7.  s.  9.  ''  If  the  justices  of  thie 

''  oeace 
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**  peace  thfill,  at  their  quarter  sessions,  upon  an  appeal  before 
"  them  there  had»  concerning  the  settlement  of  any  poor  person, 
**  determine  in  favour  of  the  appellant,  that  such  poor  persoh  or 
"  persons  was  or  were  unduly  removed,  that  then  the  said  jus- 
tices shall,  at  the  same  quarter  sessions,  order  and  award  to 
such  appellant  so  much  money  as  shall  appear  to  the  said  jus-  ^ 
tices  to  have  been  reasonably  paid  by  the  parish,  or  other  place, 
on  whose  behalf  such  appeal  was  made  for  or  towards  the  relief 
*'  of  such  poor  person  or  persons,  between  the  time  of  such  undue 
''  removal  and  the  determination  of  such  appeal;  the  said  money 
**  so  awarded  to  be  recovered  in  the  same  manner  as  costs  and 
charges  upon  an  appeal  are  prescribed  to  be  recovered  by  the 
said  statute,  made  in  the  ninth  year  of  his  late  majesty  King  s  and  9  W.  5. 
*•  WiUiam  the  Thirf.'^  c.  so. 

t  Sect.  38.  By  17  Geo.  2.  c.  38.  s.  4.  "  In  case  any  person  or  Penoiuag. 
"  persons  shall  find  him,  her,  or  themselves  aggrieved  by  any  rate  gric^c^  niajr  ap- 
"  or  assessment  made  for  the  relief  of  the  poor,  or  shall  have  any  §^5Bur.  \^G^ 
"  material  objection  to  any  person  or  persons  being  put  on,  or 
*'  left  out,  o)r  such  rate  or  assessment,  or  to  the  sum  charged  on 
any  person  or  persons  therein,  or  shall  have  any  material  objec- 
tion to  such  account  as  aforesaid,  or  any  part  thereof,  or  snail 
**  find  him,  her,  or  themselves  aggrieved  by  any  neglect,  act,  or 
**  thing  done  or  omitted  by  the  churchwardens  and  overseers  of 
**  the  poor,  or  by  any  of  bis  majesty's  justices  of  the  peace ;  it  shall 
*'  and  may  be  lawful  for  such  person  or  persons,  m  any  of  the 
cases  aforesaid,  giving  reasonable  notice  to  the  churchwardens 
or  overseers  of  the  poor  of  the  parish,  township,  or  place,  to  apr 
peal  to  the  next  general  or  quarter  sessions  of  the  peace  for  the 
county,  riding,  division,  corporation,  or  franchise,  where  such 
parish,  township,  or  place  lies;  and  the  justices  of  the  peace 
*^  there  assembled,  are  hereby  authorized  and  required  to  receive 
such  appeal,  and  to  hear  and  finally  determine  the  same;  but  if 
it  shall  appear  to  the  said  justices  that  reasonable  notice  was 
not  given,  then  they  shall  adjourn  the  said  appeal  to  the  next 
quarter-sessions,  and  then  and  there  finally  hear  and  determine 
the  same;  and  the  said  justices  may  award  and  order  to  the 
party  for  whom  such  appeal  shall  be  determined,  reasonable 
costs,  in  the  same  manner  that  they  are  impowered  to  do  in 
case  of  appeals  concerning  the  settlement  of  poor  persons,  by 
*'  an  act  made  in  the  eighth  and  ninth  years  of  King  William  the 
"  Third.'' 

Sect.  39.    By  13  Geo.  3.  c.  78.  s.  80.  '*  If  any  person  shall 
**  think  himself  or  herself  aggrieved  by  any  thing  done  by  any 
"  justice  or  justices  of  the  peace,  or  other  person,  in  the  execution 
of  any  of  the  powers  given  by  this  act,  and  for  which  no  parti- 
cular method  of  relief  hath  been  already  appointed,  every  such  * 
person  may  appeal  to  the  justices  of  the  peace,  at  any  general 

Suarter-sessions  of  the  peace  to  be  held  for  the  limit  wherein 
&e  cause  of  such  complaint  shall  arise,  such  appellant  giving, 
or  causing  to  be  given,  notice  in  writing  of  his  or  her  intention 
to  bring  such  appeal,  and  of  the  matter  thereof,  to  the  justice,  or 
o&er  person  or  persons  against  whom  such  complaint  shall  be 
made,  widun  six  days  after  the  cause  of  such  complaint  arose, 

"  and 
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**  and  iwithin  four  days  after  sach  jiotioe  cHnlcrnig  into  ceoognr- 
^  zance  before  dome  justice  of  the  peace  witbin-auch  limit>  with 
one  sufficient  surety,  conditioned  to  .try  audi  Appeal  at,  and 
abide  the  order  of,  and  pay  such  costs  as  shall  be  awafded  by 
the  justices  at  such  quarter^session ;  and  every  justice  of  the 
peace,  and  other  person,  having  receited  notice  of  auch  appeal 
as  aforesaid,  shall  return  all  proceedings  Miihatsoever  had  before 
''  them  respectively,  touching  the  matter  of  such  appeal  to  ithe 
*'  said  justices,  at  their  general  quarter-sessions  aforesaid,  on  pain 
of  forfeiting  five  pounds  for  every  such  neglect;  and  the  said 
justices  at  such  sessions,  upon  ^ue  proof  of  such  jiotice  being 
*'  given  as  aforesaid,  and  of  Uie  entering  ipto  auch  jrecogoiaance, 
shall  hear  .and  finally  determine  the  causes  and  inattecs  of  sudi 
appeal  in  a  summary  way,  and  award  such  costs  to  the  parties 
appealing  or  appealed  against,  as  they  the  said  justices  shall 
*'  think  proper;  to  be  levied  and  recovered  as  herein  before  di- 
''  rected ;  and  the  determination  of  such  quarter-session  shall  be 
Pnoeedmgs  not  **  final  and  conclusive  to  all  intents  and  purposes ;  and  that  no 
qaasbed  for       *<  proceedings  to  be  had  or  taken  in  pursuance  of  this  act  shall  be 
nor  remov^le  "  quashed  or  vacated  for  want  of  form,  or  removed  by  certiorari, 
&c.  '  "  or  any  other  writ  or  process  whatsoever  (except  as  herein  be- 

fore mentioned),  into  any  of  his  majesty's  courts  of  record  at 
Westminster,  any  law  or  statute  to  the  contrary  notwithstand- 
ing :  provided  that  no  such  appeal  shall  be  made  against  imy 
conviction  for  any  penalty  or  forfeiture  incurred  by  virtue  of 
this  act,  unless  the  person  convicted  shall,  at  the  time  of  such 
conviction,  if  he  or  she  shall  be  then  present,  if  not,  within  six 
"  days  after,  give  notice  of  his  or  her  intention  to  appeal,  and  at 
**  the  same  time  enter  into  recognizance,  with  sufficient  sureties, 
*'  to  pay  such  penalty  or  forfeiture,  in  case  such  conviction  shall 
be  affirmed  upon  such  appeal;  and  upon  his  or  her  giving  such 
security,  the  further  proceeding  for  such  penalty  or  forfeiture 
"  shall  be  suspended  until  such  appeal  shall  be  heard  and  deter- 
'*  mined/' 

Appeal.  Sect.  41.  By  18  Geo.  3.  c.  19*  s.  5.  *'  In  case  the  overseer  or 

*'  overseers  of  the  poor  of  any  parish,  township,  or  place,  for  the 
''  time  being,  shall  find  that  the  said  parish,  township,  or  place, 
*'  is  aggrieved  by  any  neglect,  act,  or  thing  done  or  omitted,  by 
**  the  constable,  headborough  or  tithingman,  or  by  any  of  his  ma- 
jesty's justices  of  the  peace,  or  shall  have  any  material  objec- 
tion to  such  account,  or  any  part  thereof,  or  to  such  determi- 
nation as  aforesaid,  it  shall  and  may  be  lawful  for  sucfa  overseer 
<*  or  overseers,  in  any  of  the  cases  aforesaid,  givuig  reasonable 
'^  notice  to  the  said  justice,  constable,  headborough,  or  tithing- 
"  man,  to  appeal  to  the  next  general  or  quarter  sessions  of  the 
"  peace  for  the  county,  riding,  division,  city,  towin  corporate, 
*'  franchise,  or  liberty,  where  such  parish,  towash^),  or  place 
"  lies ;  and  the  justices  of  the  peace  there  assembled  are  hereby 
authorized  and  required  to  receive  such  appeal,  and  to  hear  and 
finally  determine  the  same;  but  if  it  shall  appear  to  tke  said 
justices  that  reasonable  notice  was  not  given,  then  they  shaH 
adjourn  the  said  appeal  to  the  next  quarter-sessioBs,  and  then 
and  there  finally  hear  and  determine  the  saBie;  asd  the. said 

*' justices 
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^  jwint  fluiy  awara  «mI  order,  to  ttie  p«rty  tor  wbom  sacb  ap- 
"  ped  skall  be  dtetemuwd,  reasooaUe  costs,  in  the  Mone  manner 
«*  diat  tfaey  an  en^powered  to  do  in  case  of  appeals  concerning 
"  die  seltlnBent  of  poor  persons,  by  an  act  made  in  the  eightn 
^  and  ninth  years  of  King  William  the  Third/' 

By  a  varieey  of  other  statutes,  giving  appeals  to  the  sessions 
against  orders  of  magistrates,  they  have  the  power  also  to  award 
costs. 

Sect.  4A.    An  indictment  wilt  lie  for  not  paying  costs  awarded  Sajer,  ioa.14^ 
by  an  order  of  sessions. 

Sect.  43.  The  court  of  King's  Bench  will  grant  a  moiK^ami^  to  St  Mafy.Not- 
tbe  sessions,  commanding  them  to  allow  such  costs  and  charges,  2S|to™jBott.' 
under  9  Geo.  1.  c.  7.  s.  9-  as  appear  to  them  just  and  reason-  ser. 
able. 

Sect.  44.  The  sessions  in  directing  costs  and  charges  need  not  ^^^^^J 
state  in  the  order  the  sums  that  were  expended  by  the  party  to  ^^y^  ^^ 
whom  they  are  ordered  to  be  paid'. 

Sect.  45.   The  sessions  cannot  order  costs  on  the  mere  ad-  Rei«.SiM»- 
joumment  of  an  appeal.  a  C  Barr.  90b. 

XI.    In  what  case  the  sessions  may  make  orders  respecting 
the  county. 

t  Sect.  46.  By  9  Geo.  3.  c.  20. ''  The  justices  of  the  peace,  or  Whew  sodden 
"  the  major  part  of  them,  in  their  respective  general  or  quarter  J^SSted'^ex- 
"  sessions  assembled,  upon  presentment  of  the.  grand  jury  of  the  ceedingXSO, 
"  ill  state  and  condition  of  the  shire  hall,  or  other  building,  and  twoJMdoes^ 
"  the  necessity  of  repairing  the  same,  shall  order  and  direct  the  J13^"tLJJJf. 
"  same  to  be  repaired  in  such  manner  as  they  in  their  discretions  But  shire  halli 
«  shall  think  fit,  and  shall  assess  and  levy  the  necessary  sums  of  repjAredhjanj 
"  money  for  this  purpose  upon  the  several  divisions  of  the  coun-  ^  oM««tric^ 
"  ty,  according  to  the  directions  of  the  12  Geo.  2.  c.  29.  and  sballstillbeat 
«  13  Geo.  2.  c.  18."  their  expense. 

Sect.  47.  By  14  Geo.  3.  c.  59.  *'  The  several  justices  of  the  ^^^[;^ 
«  peace  in  that  part  of  Great  Britain  called  England  and  Wales,  Jj^ . 
"  within  their  several  jurisdictions,  in  their  quarter-sessions  as- 
*'  sembled,  are  hereby  authorized  and  required  to  order  the  walls 
**  and  ceilings  of  the  several  cells  and  wards,  both  of  the  debtors 
and  the  felons,  and  also  of  any  other  rooms  used  by  the  pri- 
soners, in  their  respective  gaols  and  prisons,  where  felons  are 
usually  confined,  to  be  scraped  and  white-washed  once  in  the 
year  at  least;  to  be  regularly  washed  and  kept  clean,  and  con- 
standy  supplied  with  fresh  air,  by  means  of  hand  ventilators,  or 
otherwise;  to  order  two  rooms  in  each  gaol  or  prison,  one  for 
the  men,  and  the  other  for  the  women,  to  be  set  apart  for  the 
sick  prisoners,  directing  them  to  be  removed  into  such  rooms 
as  soon  as  they  shall  be  seized  with  any  disorder,  and  kept  se- 
**  parate  from  those  who  shall  be  in  health ;  to  order  a  warm  and 
•*  cold  bath,  or  commodious  bathing  tubs,  to  be  provided  m  each 
"  gaol  or  prison,  and  to  direct  the  prisoners  to  be  washed  in  such 
"  warm  or  cold  baths,  or  bathing  tubs,  according  to  the  condition 
"  in  which  they  shall  be  at  the  time,  before  they  are  suffered  to 
"  go  out  of  such  gaols  or  prisons  upon  any  occasion  whatever;  to 
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*'  order  this  act  to.be  painted  in  burge  and  legible  cbacacters  upon 
"  a  board,  and  hung  up  in  some  conspicuons  part  of  each  of  the 
said  gaols  and  prisons;  and  to  appoint  an  experienced  surgeon 
or  apothecary,  at  a  stated  salary,  to  attend  each  gaol,  or  prison 
respectively,  who  shall,  and  he  is  hereby  directed,  to  report  to 
the  said  justices  by  whom  he  is  appointed,  at  each  quarter 
sessions,  a  state  of  the  health  of  the  prisoners  under  his  care  or 
''  superintendance.'* 

who  may  iiMie        Sect,  ^4S.  By  14  Geo.  3.  c.  59.  s.  2.  ^'  The  said  justices  of  the' 

orders  as  they     '*  peace,  in  their  said  quarter  sessions  assembled,  are  hereby  au- 

^     "  thorised  to  direct  the  several  courts  of  justice  within  their  re- 

'^  spective  jurisdictions  to  be  properly  ventilated ;  to  order  clothes 

to  be  provided  for  prisoners  when  they  see  occasion ;  to  prevent 

the  prisoners  from  being  kept  under  ground,  whenever  they  can 

*^  do  it  conveniently ;  and  to  make  such  other  orders,  from  time 

"  to  time,  for  restoring  or  preserving  the  health  of  prisoners,  as 

<*  as  they  shall  think  necessary/' 

Expeoses  how  Sect.  49.  By  14  Geo.  3.  c.  59.  s.  3.  "  The  expenses  attending 
to  be  defimyed.  u  ^^  execution  of  the  orders  of  the  said  justices,  made  in  pursu- 
**  ance  of  this  act,  so  far  as  the  same  shall  respect  county  gaols 
"  and  prisons,  and  courts  of  justice  belonging  to  counties,  shall 
*'  be  borne  and  defrayed,  at  aU  times,  out  of  the  respective  county 
"  rates ;  and  so  far  as  the  same  shall  respect  the  gaols  and  prisons, 
/  ''  and  courts  of  Justice,  of  particular  cities,  towns    corporate, 

'*  cinque  ports,  liberties,  franchises,  or  places,  that  do  not  contri- 
"  bute  to  the  rates  of  the  counties  iii  which  they  are  respectively 
**  situated,  such  expenses  shall  be  defrayed  but  of  the  public 
"  stock  or  rates  of  such  cities,  towns  corporate,  cinque  polls,  li- 
"  berties,  franchises,  or  places,  baring  such  exclusive  jurisdictions, 
to  which  such  gaols,  or  prisons,  or  courts  of  justice,  shall  re- 
spectively belong :  and  if  any  gaoler  or  keeper  of  any  prison  shall 
at  any  time  neglect  or  disobey  the  orders  of  such  Justices,  m'ade 
Gaolers  d»-  «<  in  pursuance  of  this  act,  he  may  be  proceeded  against  in  a  sum- 
to^'pro^ed  "  ^^^  ^^^^  ^^  complaint  made  to  the  judges  of  assize,  or  to 
against  in  a  sum.  '^  the  justices  in  their  quarter  sessions;  and  if  he  be  found  guilty 
mary  way.        «'  of  Buch  neglect  or  disobedience,  he  shall  pay  such  fine  as  the 

"judges  of  assize,  or  justices  shall  impose,  and  shall  be  commit- 
*'  ted  in  case  of  non-payment." 

Kei  V.  thelnhap  f  Sect,  50.  If  a  fine  be  imposed  on  a  county  which  the  justices 
^^'•**^^*»  at  sessions  think  illegal,  they  may  order  the  treasurer  to  defray 
3,  '  ^*  the  expenses  of  litigating  the  question,  out  of  the  county  stock : 
4  Term.  Qep.  SO  also  they  may  order  the  treasurer  to  pay  the  expense  of  litigat- 
^9U  1112  any  question  respecting  the  repair  of  the  highways,  or  county 

bridges,  or  the  purchase  of  land  adjoining  to  such  bridges. 


it 
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and 


OF  THE  COURT  OF  THE  CCgRONER. 

Coroners  are  (a)  ancient  officers  by  the  common  law ;  so(6)  /^\  jjn^^  ^^^ 
called^  because  they  deal  principally  with   the  pleas  of  the  S.P,C.  48,49» 
cRowN.(c)    They  were  of  old  time  the  principal  conservators  of  He  i»  of  equal 
the  peace  within  their  county  ^  and  there  still  ought  to  be  a  cer-  thetbenff^ml 
tain  number  of  them  in  every  county ;  in  (d)  some  more,  in  others  was  ordained 
less,  according  as  the  usage  hath' been.  (1)  with  him  to  keep 

the  peace*  when 
the  eaffb  gate  the  wardship  of  the  conoty.  Mirror,  c.  1.  s.  3.  1  Comm.  947.  (6)  4lDfL  73.  S71.  S  Inst. 
SI.  (c)C.8.  S.3.  ((f)F.N.B.d97.  4  Init.  79.  S71.  S  lust.  175.  2  Hale,  6.  55.  1  Comm.  94d. 
4  Comm.  406.    SHale,5S. 

Before  I  come  to  the  particular  consideration  of  their  duty  and 
authority,  it  may  not  be  improper  to  premise  the  following  parti- 
culars ;  FiBST,  What  persons  are  qualified  to  be  coroners. — Se- 
condly, In  what  manner  they  are  to  be  placed  in  their  office. — 
Thirdly,  How  they  may  be  discharged. 

As  to  the  First  Point,  viz.  What  persons  are  qualified  to  be 
coroners. 

Sect.  2.  It  is  enacted  by  the  statute  of  Westminster  the  first, 
c.  10.  in  the  following  words,  '*  Forasmuch  as  mean  persons  and 
indiscreet  now  of  late  are  commonly  chosen  to  the  office  of  co- 
roners, where  it  is  requisite  that  persons  honest,  loyal  and  wise, 
"  shall  occupy  9uch  offices :  It  is  provided,  that  through  all  shires 
''  sufficient  men  shall  be  chosen  to  be  coroners  of  the  most  loyal 
and  most  wise  kinghts,  which  know,  will  and  may  best  attend 
upon  such  offices,  and  which  lawfully  shall  attach  and  present 
*'  pleas  of  the  crown." 

Sect.  3.  It  is  observable,  that  this  statute  seems  expressly  to 
require,  that  none  under  the  degree  of  knighthood  shall  be 
chosen  a  coroner,  and  that  the  statute  of  Merton,  chapter  the  third, 
which  was  made  near  forty  years  before,  seems  to  suppose  that  all  f$  Ass.  7. 
coroners  were  knights.    And  it  is  farther  remarkable,  that  in  the  4  Inst  tri. 
writ  de  cQTonatore  exonerando  it  is  mentioned  as  a  sufficient  cause  S^fc  ^b^'i64. 
for  the  discharge  of  a  coroner,  that  he  is  not  a  knight.     Yet  inas- 
much as  the  principal  intent  of  putting  those  words  into  the  sta- 
tute was  to  prevent  the  choosing  of  persons  of  mean  ability,  which 
is  sufficiently  answered  by  choosing  men  of  good  substance  and 
credit;  and  as  it  has  been  generally  found  impracticable  to  find 
knights  enough  in  any  county  willing  to  undertake  this  office;  and 
the  constant  usage  of  many  late  ages,  which  is  the  best  interpreter 
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(f)  Cojiomns  are  of  three  kinds.  1.  By  Yir- 
toe  of  an  office.  S.  By  charter  or  commission. 
9.  Bv  election.  1.  JXhe  lord  cluefnistice  of  the 
kin^  bench  Is,  by  Tirtne  of  hb  omoe,  prindpal 
ooraner  in  the  kingdom,  and  maj,  if  he  please,  ez- 
«id>e  the  jurisdiction  of  coroner  in  any  part  of  the 
vealm.  .S.  The  lord  mayor  of  London  is  by  char* 
ter  of  18  £dir.  4.  coroner  of  London.  The  bishop 
•f  £iy  also  hath  power  to  make  toroncrs,  by  the 


charter  of  Henry  the  SeTenth ;  and  there  are  co- 
roners of  particular  lords  of  franchises  and  liber- 
ties, who,  by  charter,  have  power  to  create  their 
own  coroners,  or  to  be  ooronen  tfaemselTes ;  espe- 
cially the  jorisdiction  of  the  AdndralW  and  the 
▼crge.  S.  The  general  coroners  of  counties  elected 
by  Tirtoe  of  statute  Westminster  the  first,  c  18, 
and  28  £dw.  9.  c  6.  1  Hale,  5f.  4  Rep.  57. 
1  Comm.  348. 
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of  laws,  bath  suffered  persons  of  good  ability,  under  the  degree 
S.  P.  C.  48.  G.  of  knights,  to  be  chosen  and  continue  coroners,  without  any  ob- 
2  LeoD.  160,  jection  against  them  on  this  account ;  it  seems  certain,  that  at  this 
pf  N.  B.  164.  ^^y  ^^  ^^  °^  S^^^  cause  to  remove  a  coroner,  that  he  is  not  a  knight. 
t'lDst  176.  For  why  should  not  such  usage  be  as  well  allowed  to  make  such 
s  Hale,  55.        an  explanation  of  the  law  concerning  coroners,  as  it  unquestion* 

ably  hath  done  of  that  relating  to  the  representatives  of  a  county  in 

parliament,  who  by  the  writ  for  theirelection  are  expressly  retiuired 
Ca  lit  109.     to  be  duo  ndlitesgladio  cincti,  and  yet  may  certainly  be  well  cnosen 

in  pursuance  of  that  writ,  though  they  be  under  the  degree  of 

kmghts? 

9  JjoaL  175.  Sed.  4.  It  is  further  enacted  by  14  Edw.  3.  c.  8.  ''  That  no  co- 

**  Foaer  be  chosen,  unless  he  have  land  in  fee  sufficient  in  the  same 
"  county,  whereof  he  may  answer  to  all  manner  of  people." 

As  to  the  Second  Point,  viz.  In  what  manner  coroners  are  to 
be  placed  in  their  office. 

SHale,  55.  Ssct.  5.  It  is  observabk^  that  they  do  not  receive  their  autho* 

4  iDBt  S71.  rity  from  the  king's  commission,  but  from  the  election  of  the 
county  in  pursuance  of  the  king's  writ,  issuing  out  of  and  after- 
wards returned  into  the  chancery.  And  this  is  the  reason  why  their 
(a)  2  inat  175.  authority  does  not  determine  by  the  demise  of  the  king  (a),  as  that 
1  LcT.  ito.  q[  hIj  judges,  acting  by  the  king's  commission  only,  regularly  does, 
as  hath  been  more  fully  shown  chapter  the  first,  section  the 
eleventh. 

1  Comm.  347.         Stct.  6.  The  abovementioned  writ  for  the  election  of  a  coroner 

See  the  fonn  of  is  in  this  form :  First,  it  recites  the  death  or  discharge  of  one 

•^H^Sr'*  E?    ^  nw>re  former  coroners,  and  then  commands  the  sheriff  to  cause 

tries  133.'     '    <^®  other  or  more,  as  the  case  is,  to  be  chosen,  in  a  full  county 

court,  by  the  assent  of  the  county,  according  to  the  form  of  the 

statute  in  that  case  made  and  provided ;  who,  having  taken  his 

oath  in  the  usual  manner,  may  do  all  things  which  belongs  to  the 

office  of  a  coroner,  8cc.  and  then  it  concludes  with  commanding 

the  sheriff  to  certify  to  the  court  the  name  of  the  person  chosen, 

&c. 

(a)  S.  P.  49.  Sect.  7.  (a)  A  coroner,  being  chosen  by  virtue  of  such  writ, 

1  H»ie,  55.        shall  be  sworn  by  the  sheriff,  that  he  will  lawfully  do  what  belongs 

I'^uirt^'     ^®  *^  ^®^  ^^  ^  coroner,  &c. 

(h)  9  Inst  174,      Sect.  8.  (b)  And  inasmuch  as  he  is  chosen  by  the  county,  if  he 
1^^*  be  insufficient,  and  not  able  to  answer  such  fines,  and  other  duties 

^  in  respect  of  his  office,  as  he  Qught,  the  county,  as  his  superior, 

shall  answer  for  him. 

Sect.  9.  And  it  is  enacted  by  28  Edw.  3.  c.  6.  **  That  all  coro- 
'*  ners  of  the  counties  shall  be  chosen  in  the  full  counties  by  the 
^  commons  of  the  same  counties,  of  the  most  meet  and  lawful 
''  people  that  shall  be  found  in  the  same  counties,  to  execute  the 
*^  said  office ;  save  always  to  the  kin^  and  other  lords,  who  ought 
"  to  make  such  coroners,  their  seigniories  and  franchises." 

From  this  statute  the  two  following  points  are  observable. 

I*  o  *n 'i?**        Sect.  10.  First,  That  all  such  elections  are  appointed  by  it  to  be 

St  « •  \j.  49. 
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j|oade.bj  due  commoiM  .of  diecoiHities,  without  mentiMiing  free- 
holders ;  and  yet  inasmuch  as  the  said  statute  was  made  in  affim- 
ance  of  the  common  law,  and  (c)  none  but  freeholders  are  suitors  (c)  float  99. 
to  the  county  court,  and  that  usage  hath  always  been,  both  before  '  ^  Ab.isi« 
and  since  the  aaid  statute,  for  such  only  to  Tote,  it  is  certain,  that 
none  but  freeholders  have  a  voice  at  any  sudii  election* 

Sect.  II.  Secondly,  That  it  is  dearly  supposed  by  the  said  sta-  s  Hde,  ss,  54. 
tute,  that  not  only  the  king,  but  also  other  lords,  haye  the  franchise  ^'  ^^  ^^^ 
of  making  coroners.    From  whence  it  seems  reasonable  to  infer, 
that  the  king  may  lawfully  claim  such  franchise  by  prescription, 
and  that  other  lords  may  claim  it  by  grant  from  the  crown  (d) ;  but  ^^i)  yide  note  to 
it  is  a  privilege  of  so  high  a  nature,  that  no  aubject  can  well  mccmiq  1. 
entitle  himself  to  it  by  prescription  only. 

As  to  the  Thibd  Point,  viz.    In  what  manner  coroners  miiy 
be  discharged  from  their  office. 

Sect.  12.  It  is  certain,  that  if  any  of  them  he  so  fru*  engaged  in  iteg.  177. 
any  other  public  business  in  the  county,  that  he  cannot  have  lei-  F-N.  B.  16$, 
sure  enough  to  attend  the  office  of  a  coroner;  or  if  he  be  chosen  |^  ^  ^ 
verderer  of  a  forest,  or  if  he  have  not  sufficient  lands  in  the  saihe  s'col  41. 
county,  whereon  to  live  according  to  his  state  and  4egree^  or 
if  he  be  disabled  either  by  old  age^  or  any  inveterate  disease,  as  >  Ina^  ^ 
the  palsy,  or  the  like,  to  execute  his  office  as  he  ought ;  and  as  ^  ^"^*  ^^ 
^ome  say,  if  he  follow  any  common  trade,  he  may  be  discharged 
by  the  writ  de  conmatwt  exanerando,  (2) ;  which  being  directed  to 
the  sheriff,  afitor  a  recital  of  the  particular  cause  of  the  discharge 
of  such  corwer,  commands  him  to  cause  anotiier  to  be  chosen 
mhis  roon* 

Sect.  Id.  But  if  any  writ  of  this  kind  be  grounded  on  an  untrue  Reg.  177,  i78. 
suggestion,  the  coroner  may  procure  a  commission  from  the  chan-  f'p'^4/^' 
eery  to  inquire  of  the  truth  of  it,  and  to  return  the  in<]^uiry  before    '   '   '.    ' 
the  king  into  the  chancery;  and  if  upon  such  commission  the  sug- 
gestion be  disproved,  the  king  may  make  a  supersedeas  to  the  she- 
riff, that  he  does  not  remove  such  coroner  ;  or  if  he  have  removed 
him,  that  he  suffer  him  to  execute  the  office  as  he  did  before. 

And  now  I  am  particularly  to  consider  the  Duty  and  An- 
THOBiTY  of  a  Coroner. 

For  the  better  understanding  whereof  I  shall  examine  the  fol- 
lowing points : — 

First,  In  what  places  he  hath  a  jurisdiction. 

Secondly,  How  far  he  is  empowered,  and  in  what  manner^  he 
ought  to  take  an  inquisition. 

Thirdly,  How  far  to  receive  and  proceed  on  a  bill  of  appeal. 

Fourthly, 

(2)  But  as  it  is  an  oiBoe  of  freehold,  the  court  of  on  an  election  of  a  new  coroner,  by  a  majority  of 

diaincery,  with  whom  the  power  of  granting  this  ftveholders  (for  the  court  cannot  appoint  a  new 

wtit  nudes,  will  not  suffer  ft  to  issue  unless  on  one),  the  power  and  authority  of  the  old  corooer 

affidavit  that  the  defendant  has  been  served  with  is  ipio  facto  extiogulsfaed.    Godb*  105» 
notice  of  the  petitioD  for  it,    S  Atk.  184.    And 
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Fourthij,  How  hr  to  receive  and  proceed  on  the  appeal  of  an 
approver. 

Fifthly,  How  far  to  take  the  abjuration  of  a  felon. 

Sixthly,  How  far  the  act  of  any  one  of  them  shall  be  as  effectual 
as  if  it  had  been  done  by  all. 

Seventhly,  In  what  cases  he  may  lawfully  take  a  fee  for  the  ex- 
ecution of  his  office. 

Eighthly,  In  what  cases  a  matter  recorded  by  or  found  before 
him,  admits  of  no  traverse. 

As  to  the  FiBST  Point,  viz*  In  what  places  a  coroner  hath  ju- 
jurisdiction,  I  shall  consider.  How  far  he  hath  a  jurisdiction  of 
offences  committed  on  the  sea;  and.  How  far  a  coroner  of  the 
county  may  intermeddle  with  offences  done  within  the  verge  of 
the  court,  and  vice  versd* 
»  •    ■ « 

As  to  the  first  particular,  viz.  How  far  a  coroner  hath  a  juris- 
diction of  offences  on  the  seas. 

(a)  Oweo,  iti.  Sect.  14.  It  is  laid  down  as  a  general  rule  by  (a)  some,  that  he 
Moor,  89S.  may  inquire  of  a  felony  committed  on  the  arms  of  the  sea,  where 
S.  PjC.  M^.  a  man  may  see  from  the  one  side  to  the  other ;  but  by  others,  who 
Sommaiy,  151.  seem  tobe  more  accurate,  his  (h)  power  is  confined  to  such  parts 
(ft)  F.  Cor.  399.  of  the  sea  where  i^  man  standing  on  the  one  side  may  see  what  is 
t  lU  Ab.^69.  ^^^®  ^°  ^®  other.  But  it  seems  to  be(c)  agreed,  that  he  hath  no 
7.  *  '  jurisdiction  of  offences  committed  in  the  open  sea,  between  the 
(e)  3  Inst.  113.  high  and  low  water-mark  when  the  tide  is  in;  but  that  he  hath  an 
5  Co.  ipr.         authority  over  offences  committed  in  such  places  when  the  tide 

is  out.  (3) 

As  to  the  second  particular,  8lc.  viz.  How  far  a  coroner  of  the 
county  may  intermeddle  with  offences  done  within  the  verge  of 
the  court,  and  vice  versd. 

s  Leon.  16a  Sect.  15.  It  is  said,  that  at  the  common  law,  as  the  coroner  of 

4  Co.  46.  the  king's  house  had  nothing  to  do  with  an  offence  committed  in 

2Haie,54»55.    ^^  county  out  of  the  verge;  so  neither  had  the  coroner  of  the 

county  any  thing  to  do  with  an  offence  committed  within  the 

(d)  The  coroner  verge,  (d)    And  therefore  it  seems,  that,  before  the  statute  of 

oftbeTerge       articuU  super  chartas,  if  a  person  had  been  killed  any  where 

sppo1ntod"by      within  the  verge  of  the  court,  and  the  king  had  removed  his 

the  kmg'8  let-     court  before  the  coroner  of  the  king's  house  had  taken  an  indict- 

ten  patent.        ment,  no  coroner  at  all  had  any  jurisdiction  of  the  fact;  hot  the 

coroner  of  the  county,  because  he  had  nothing  to  do  with  what 

happened  within  the  verge  of  the  court;  not  the  coroner  of  the 

king's  house,  because  his  authority  ceased  when  the  place  where 

the  matter  happened  ceased  to  be  within  the  verge  of  the  court. , 

And  this  seems  to  be  confirmed  by  the  statute  of  articuli  super 

chartas,  c.  S.  whereby  it  is  recited,  that,  before  the  making  of 

that 

(3)  The  coroner  of  Portsmonth  bu  jurisdiction  for  though  the  admiralty  haTe  a  coroner  of  their 

on  board  a  nuui  ol  war  lying  in  Portsmouth  har-  own,  he  never  taket  inquisitions  of  filo  de  it* 

hour;  and  the  court  granted  an  information  against  Strange,  1097.    Andr.  SSI. 
the  captain  for  leAisIng  to  let  him  come  on  board;  .... 


4t 


Ch.  9.  OF  THE  COURT  OF  THE  CORONER.  77 

that  act,  ^'  many' felonies  cominitted  within  the  verge  had  been 
unpunished  because  the  coroners  of  the  county  had  not  been 
audiorised  to  inquire  of  felonies  done  within  the  verge,  but  die 
coroner  of  the  lung's  house,  which  never  continued  in  one  place, 
by  reason  whereof  there  can  be  no  trial  made  in  due  manner,  nor 
the  felons  put  in  exigent,  nor  outlawed,  nor  any  thing  presented 
in  the  circuit,  the  which  had  been  to  the  great  damage  of  the 
king,  and  nothing  to  the  preservation  of  the  peace :"  and  there- 
upon it  is  ordained,  **  That  from  thenceforth  in  cases  of  the 
"  death  of  men  whereof  the  coroner's  office  is  to  make  view  and 
inquest,  it  shall  be  commanded  to  the  coroner  of  the  county, 
that  he,  with  the  coroner  of  the  king's  house,  shall  do  as  be- 
*'  longeth  to  his  office,  and  enroll  it,"  8cc.    It  is  said  indeed  by 
Sir  ^ward  Coke,  that  if  a  murder  had  been  committed  vidthm  %  Inst.  550. 
the  verge,  and  the  king  had  removed  before  any  indictment  taken 
by  the  coroner  of  the  verge,  the  coroner  of  the  county  might  have 
inquired  of  the  same  at  the  common  law,  ne  maleficia  remanerent 
impimita:    But  since  no  authority  is  cited  by  him  for  the  main- 
tenance of  this  opinion,  and  the  argument  brought  to  prove  it  is 
founded  on  a  mistaken  supposition,  inasmuch  as  it  doth  by  no 
means  follow,  that  such  o£fences  would  be  dispunishable  if  they 
could  not  be  inquired  of  by  the  coroner  of  the  county,  smce  they 
might  certainly  be  indicted  before  justices  of  oyer  and  terminer, 
or  of  the  peace,  who  have  a  gejueral  jurisdiction  throughout  the 
whole  county;  the  contrary  opinion  seems  rather  the  more  t List  549. 
plausible,  as  being  more  agreeable  to  the  purport  of  the  said  4  Co.  46, 47. 
statute,  and  the  general  tenor  of  our  law  books. 

Sect.  16.  Bat  it  is  certain,  that  an  indictment  taken  before  the  4  Co.  47. 
coroner  of  the  county,  and  the  coroner  of  the  kingfs  house,  of  an  *In»*«  ^^• 
offence  not  appearing  by  the  indictment  itself  to  have  happened 
within  the  verge  of  the  court,  is  insufficient,  for  that  every  mate-  * 
rial  part  of  an  indictment  ought  to  be  found  by  the  oaths  of  the  ' 
indictors,  and  cannot  be  supplied  with  any  averment;  and  it  doth 
not  appear  by  the  indictment,  that  the  coroner  of  the  king's 
house  had  any  authority  to  take  it;  and  it  shall  not  be  said  to.be 
void,  and  coram  nonjudice,  as  to  the  coroner  of  the  king's  house, 
and  good  as  to  the  coroner  of  the  county,  inasmuch  as  the  record 
is  entire,  and  the  indictment  was  taken  entirely  before  both; 
and   peradventure  the  jury*  was   directed    principally  by  the 
coroner  of  the  house,  and  the  witnesses  exammed  and  sworn  by 
him. 

Sect.  17 •  It  hath  been  resolved,  that  if  the  same  person  be  s  Hale,  55. 
coroner  of  the  county,  and  also  of  the  king's  house,  an  indict-  t  w^s4. 
ment  of  death  taken  before  him  as  coroner  both  of  the  king's  ^  l^oq,  i^q. 
house  and  of  the  county,  is  good,  because  the  mischief  expressed  the  nme  case, 
in  the  statute  is  remedied  ^s  well  when  both  offices  are  in  the  *J^"*^  lewla- 
same  person  as  when  they  are  in  divers. 

Sect.  16.  Also  it  is  enacted  by  33  Hen.  8.  c.  12.  s.  13.  ''  That 
"  all  inquisitions  upon  the  view  of  persons  slain  within  any  of 
^'  the  king's  palaces  or  houses,  or  any  other  house  or  houses,  at 
"  such  time  as  his  majesty  shall  happen  to  be  there  demurrant 
"  or  abiding  in  his  royal  person,  shall  be  taken  by  the  coroner 

"  for 
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for  the  time  beings  of  the  king's  hou0ehokl»  withoat  any  adjoiQ- 
ing  or  assisting  of  another  coroner  of  any  shire  widiin  this- 
realm,  by  the  oath  of  twdve  or  more  of  the  yeomen^  officers 
of  the  king's  household  returned  by  the  two  clerks  controllers, 
the  clerks  of  the  check,  and  the  clerks  marahals,  or  one  of 
them>  for  the  time  being,  of  the  said  household,  to  whom  the 
said  coroner  of  the  same  household  shall  direct  his  precept, 
which  coroner  shall  be  from  time  to  time  appointed  by  the 
lord  great  master  or  lord  steward  for  die  time  being;  and  that 
the  said  coroner  shall  certify  under  his  seal,  and  the  seals  of 
such  persons  as  shall  be  sworn  before  him,  all  such  inquisitions 
before  die  said  lord  master,  or  lord  steward,  &c" 

As  to  the  Second  General  Point,  viz.  How  far  a  coroner 
is  empowered;  and  in  what  manner  he  ou^ht  to  take  an  inquisi- 
tion, 1  shall  consider  his  authority  of  this  kmd — First,  in  relation 
to  death.* — ^Secondly,  in  relation  to  other  matters. 

As  to  his  authority  to  take  an  inquisition  of  death,  I  shall 
examine — First,  in  what  cases  and  in  what  manner  he  ought  to 
take  such  inquisition.-^econdly,  \yhat  further  care  must  be 
taken  by  him  for  the  prosecution  of  the  offender,  after  taking  the 
inquisition. — ^Thirdly,  what  high  credit  the  law  gives  to  it. 

As  to  the  fir^  of  these  particulars,  viz.  In  what  cases  and  in 
what  manner  a  coroner  ought  to  take  an  inquisition  of  death. 

Sect.  19*  It  is  enacted  by  4  Edw.  1.  commonly  called  the 

statute  de  officio  coronaiorit,  *'  That  the  coroner  upon  information 

**  shall  go  to  the  places  where  any  be  slain,  or  suddenly  dead  or 

**  wounded,  and  shall  forthwith  command  fbur  of  the  next  towns, 

or  five  or  nx,  to  appear  before  him  in  such  a  place;  and  when 

they  are  come  thither,  the  coroner  upon  the  oath  of  them  shall 

inquire  (a)  in  this  manner;  that  is,  to  wit,  if  they  know  where 

the  person  was  slain,  whether  it  were  in  any  house,  field,  bed, 

jwrii,  the  year    "  tftvem,  OP  Company,  and  who  were  there." 

of  oar  Lord, 

in  the  capdon,  is  in  common  figures,  it  shall  be  quashed.    It  should  he  in  words  at  length,  or  at  least 

in  Roman  naroerals*    Strange,  291. 

By  4  Edw.  1 .  *^  Likewise  it  is  to  be  inquired,  who  were  cul- 
pable, either  of  the  act  or  of  the  force,  and  who  were  present, 
either  men  or  women,  and  of  what  age  soever  they  be  (if  they 
can  speak  or  have  any  discretion).  And  how  many  soever  be 
found  culpable  by  inquisition  in  any  of  the  manners  aforesaid, 
they  shall  be  taken  and  delivered  to  the  sheriff,  and  shall  be 
committed  to  the- gaol:  and  such  as  befounden,  and  be  not 
culpable,  shall  be  attached  until  the  coming  of  the  justices, 
and  their  numes  shall  be  written  in  the  coroner's  rolls  i" 
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By  4  Edww  1,  *^  If  it  fortune  any  man  aooh  man  be  slmn 
**  which  is  found  in  the  fidds,.  or  in  the  woodsy  first  it  is  to  be 
inquired  whether  he  were  slain  in  the  same  place  or  not:  and 
if  he  were  brought  and  laid'  there,  they  shall  db  as  much  as 
they  can,  to  follow  their  steps  that  brought  the  body  thither, 
'*  whether  he  were  brought  upon  a  horse,  or  in  a  cart.** 

By  4  Edw.  1.  '^  It  shall  be  inquired  alto,  if  the  dead  person 

**  were 
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**  were  kaowo,  er  else  a  straager »  aod  where  he  lay  Che  night 
*'  before;  and  if  any  be  found  culpable  of  the  murder,  the 
'*  coroner  shall  iounediately  go  anio  his  house,  and  shall  inquire 
**  what  goods  he  hath^  and  what  corn  he  hath  in  his  grange  ;  and 
"  if  he  be  a  freeman,  they  shall  inquire  how  much  laaid  he  hath, 
''  and  what  it  is  worth  yeaaly;  aod  farther,  what  com  he  hath 
**  upon  the  grovad." 

By  4  Edw.  1 .  *'  And  when  they  have  thus  inquired  upon  every 
**  thmg,  they  shall  cause  all  the  land,  corn,  and  goods,  to  be 
**  valned,  in  like  manner  as  if  they  should  be  sold  incontinently, 
*'  and  thereupon  they  shall  be  delivered  to  the  whole  township, 
"which  shall  be  answerable  before  the  justices  for  all.  And 
"  Hkewise  of  his  freehold,  how  much  it  is  worth  yearly  over  and 
**  above  the  service  due  to  the  lords  of  the  fee,  and  the  land  shall 
^  remain  in  the  king's  hands  until  the  lords  of  the  fee  have  made 
"  fine  for  it.  And  immediately  upon  these  things  being  inquired, 
'*  the  bodies  of  such  persona  being  dead  or  sllun  shall  be 
«  buried/' 

By  4  Edw.  1.  "  In  like  manner  it  is  to  be  inquired  of  them 
**  that  be  drowned,  or  suddenly  dead,  and  after  such  bodies  are 
'^  to  be  seen,  whether  they  were  so  drowned  or  slain,  or  strangled 
by  the  sign  of  a  cord  tied  strait  about  their  necks,  or  about 
any  of  their  members,  or  upon  any  other  hurt  found  about 
''  their  bodies,  whereupon  they  shall  proceed  in  the  form  above- 
**  said;  and  if  they  were  not  slain,  then  ought  the  coroner  to 
"  attach  the  finders,  and  all  other  in  company/' 

Sect  20.  By  4  Edw.  1.  **  Also  M  wounds  ought  to  be  viewed, 
"  the  length,  breadth,  and  deepness,  and  with  what  weapons, 
^  and  in  what  part  of  the  body  the  wound  or  hurt  is;  and  how 
''  many  be  culpable;  and  how  many  wounds  there  be,  and  who 
**  gave  the  wounds;  all  which  things  must  be  enrolled  in  the  roll 
**  of  the  coroners/' 

By  4  Edw.  I.  *'  Also  horses,  boats,  carts,  8cc.  whereby  any 
'*  are  slain,  that  properly  are  called'  deodands,  shall  -be  valued 
'*  and  delivered  unto  the  towns  as  before  is  said." 

Sect.9t\.  It  is   observable,    that  this  statute    being  wholly 
directory,  and  in  affirmance  of  the  common  law,  doth  neither  F.  Cor.  4f i. 
restrain  the  coroner  from  any  branch  of  his  power,  nos  excuse  s  Inst  52.91. 
him  from  the  execution  of  any  part  of  his  duty,  not  BMUtioned  |'  ^^1 M^ 
in  it,  which  was  incident  to  his  office  before;  and  from  hence  it  iHiUe,  4SS. 
follows,  that  though  the  statute  mention  only  his  taking  inquiries  <  Hale,  57. 
of  the  death  of  persons  slain  or  drowned,  or  suddenly  dead ;  yet 
he  may  and  ought  to  inquire  of  the  death  of  all  persons  whatso- 
ever who  die  in  prison  (4),  to  the  end  that  the  public  may  be 
satisfied,  whether  such  persons  came  to  their  end  by  the  conunon 
course  of  nature,  or  by  some  unlawful  violence,  or  unreasonable 
hardships  put  on  them  by  those  under  whose  power  they  were 
confined. 

Sect. 

(4)  And  this  inqueit  npon  priBonen  ought  tacoDsist  of  a  partj  jury,  vis.  aix  of  the  priioneiBi  md  ax 
of  the  nest  TiU  or  parbh.    Umfreville,  SI2. 
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Sect  £2.  And  the  like  reason  also  seems  to  be  the  best  ground 

(a)  1  Sid.  204.    of  the  resolation  which  we  find  in  some  (a)  books^  that  there  is 

1  Hale,  416.      qq  necessity  that  it  appear  in  a  coroner's  inquest,  that  it  was 

744^745f^       taken  by  the  oaths  of  persons  of  the  next  adjacent  towns^  but 

Cool  Latch.       that  it  is  sufficient  to  say>  that  it  was  taken  by  the  oaths  of  lawful 

166.  persons  of  the  county,  inasmuch  as  such  inquisitions  being  good 

Co'^Eat  554.     t>^fore  the  said  statute,  which  is  wholly  declaratory,  must  needs 

be  so  still.    But  it  (fi)  seems,  that  it  ought  to  appear  in  ever^ 

(  ;  C.    la.  31.   g^^i^  inquisition,  at  what  place,  and  by  what  jurors  by  name  it 

was  taken,  and  that  such  jurors  were  sworn;  and  that  the  reason 

given  in  some  books  that  such  inquests  shall  be  intended  to  have 

been  taken  by  the  men  of  the  next  towns  seems  veiy  harsh,  if  it 

be  supposed  necessary  to  be  taken  by  such  persons;  for  that 

such  mtendment  would  be  contrary  to  the  general  rule  of  the 

law,  which  will  not  suffer  any  material  part  of  an  indictment  to 

be  taken  by  intendment. 

(c)  F.  Cor.  107.  Sect,  23.  Also  it  is  further  remarkable,  that  the  statute  doth 
s  p'cM*  ^^^  expressly  say,  that  the  coroner  shall  take  his  inquest  on  ihe 
s  LeV.  141.*  vi^w  of  the  dead  body,  and  that  an  inquest  otherwise  taken  by 
Lat.  166.  him  shall  be  void.  '  And  yet  it  is  clearly  agreed  by  all  the 
2f[!5^i  books  (c),  that  a  coroner  has  no  manner  of  power  to  take  an 
ti  Ed.*4.'70.  inquisition  of  death  without  a  view  of  the  body;  and  that  any 
Summary,  170.  such  inquest  taken  by  him  without  such  view,  is  merely  void. 
f^F^Ox  3f9.  ^^^  ^^^  ^^^*  reason  it  hath  been  (d)  adjudged,  that  if  a  dead. 
559. 4f  1.  '  body,  in  prison,  or  other  place,  whereupon  an  inquest  ought  to 
S.  P.  C.  51.  be  taken,  be  interred,  or  suffered  to  lie  so  long,  that  it  putrify 
?  ?ti  M  *  4.  ^^^^^  ^®  coroner  hath  viewed  it,  the  gaoler  or  township  shall 
70.  ^*  be  amerced.(5)  Also  it  hath  been  (e)  resolved,  that  a  coroner  may 
s  R.  s.  2.  lawfully  within  convenient  time,  as  the  space  of  fourteen  days 
s  ¥^c  m'  ^^'  '^^  ^^  death,  take  up  a  dead  body  out  of  the  grave  in  order  to 
Sam'mary,  170.  ^^^^  ^^9  ^^^  ^^^J  ^^  ^^  taking  of  an  inquest,  where  none  hath 
Holt,  167.  been  taken  before,  but  also  for  the  taking  of  a  good  one,  where 
]^  Cor.  167.  mi  insufficient  one  hath  been  taken  before.  (6)  But  if  the  body 
(/)S.P.C.5i.  cannot  be  (^^  found,  or  have  lain  so  long  before  the  coroner  hath 
Sammary,  170.  viewed  it,  that  he  can  be  no  way  assisted  from  the  view  in  the 
fjfl'J^^'  taking  of  his  inquest;  or  if  there  be  danger  of  infecting  people 
1  Vent  S5t.  i^  digging  of  it  up,  the  inquest  ou^ht  not  to  be  taken  by  the  co- 
Pop.  t09.  roner  (u^ess  he  have  a  special  wnt  or  commission  for  that  pur- 
iBac^Ab  pose),  but by  justices  of  peace  or  other  justices  authorised  to' 
Nov,  87.  '  inquire  of,  hear,  and  determine  felonies,  &c.  who  shall  take  the 
t  R.  Ab.  96.  inquest  on  the  testimony  of  witnesses.  But  none  can  take  an 
1  BoU.  «17.  inquest  on  view  in  any  case,  but  the  coroner. 

(e)Rtxv.  Sect,  24.  If  a  (g)  coroner  take  an  inquest  a^er  a  body  hath 

Cwsey,  Hilary,  y^QQn  go  long  buned,  that  it  may  reasonably  be  presumed  that 

Stnuige/fs.       ^^^  ^^^  ^^  ^^  could  be  of  no  manner  of  use  for  the  information 

of  the  jurors,  the  court  into  which  the  inquisition  is  returned  will 

in  discretion  refuse  to  receive  or  file  it,  upon  affidavit  of  the 

whole  circumstances  of  the  proceeding. 

Sect. 

(5)  It  ii  indictable  as  a  misdemeanor,  Salk.  S77.  by  order  on  motion  of  Uie  king's  bench,  Stra.  167. 
to  bory  one  who  dies  a  violent  death  before  the  And  the  jndges  will  exercise  their  discretion,  ac- 
coroner  has  sat  upon  hin,  7  Mod.  10.  cording  to  the  time  and  circamstanoes,  whether  he 

(6)  So  also  he  may  dig  np  the  body  if  the  first  shall  or  shall  not  do  it,  Salk.  S77.  Strang,  tf  • 
inqoisilion  be  quashed.  Sit,  599.    But  it  must  be  599.    S  Mod.  16. 
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Sect-  25.  (b)  Yet  it  is  not  necessary,  that  the  inquisition  be  (b)  Lat  tee, 
taken  in  the  very  smne  place  where  die  body  was  viewed;  for  ScePop.  209. 
it  hath  been  resolved,  that  an  inquisition  taken  at  D.  on  the  view 
of  a  body  lying  dead  at  L.  may  be  good. 

Sect.  £6.  As  the  coroner  hath  no  power  from  the  said  statute,  (e)  4  H.  7.  is. 
nor  from  3  Hen.  7.  c.  1.  to  inquire  of  any  accessaries  to  a  felony  F«  Forfeit*  lo. 
after  the  fact;  so  neither  hath  he  any  such  power  by  the  (c)  com-  \  ^^l*  ^l^' 
mon  iaw;  for  he  has  nothing  to  do  with  any  but  those  who  some  S.  P.  C.  iss. 
>ray  or  other  caused  the  party's  death:  and  therefore  it  hath  been  ^^\'^*  ^^- 
resolved,  that  an  indictment  of  J.  S.  before  a  coroner  for  having  j^^'  29, 
received  and  comforted  one  who  had  been  guilty  of  a  murder,  is 
void* 

Sect.  27.  But  it  is  certain,  that  a  coroner  may  inquire  of  the 
accessaries  before  the  fact,  as  well  as  of  the  principals ;  and  thajt 
he  (d)  also  may  inquire,  whether  any.  in  such  manner  found  to  /^g  p  (^  ^m. 
have  been  guilty  did  fly  for  the  offence;  for  which  flight  they  sLev.iV. 
forfeit  all  their  eoods  and  chattels.  15S. 

®  2  Hale, «a.  65. 

Keilw.  68.    Sammary,  170.    B.  Cor.  161.    8  Ed.  4.  4.     Post.  s.  51. 

Sect.  28.  Also  it  is  (e)  certain,  that  a  coroner  may  and  ought  («)  Keilw.  67. 
to  inquire  of  all  the  circumstances  of  the  party's  death,  and  also  ^  ^^»  ^^^' 
of  all  things  which  occasioned  it;  and  (/)  therefore  it  is  said,  /r\  j^eya]  5i. 
that  if  it  be  found  by  his  inquest,  that  the  person  deceased  was 
killed  by  a  fall  from  a  bridge  into  a  river,  and  that  bridge  was 
out  of  repair  by  the  default  of  the  inhabitants  of  such  a  town, 
and  that  those  inhabitants  are  bound  to  repair  it,  the  township 
shall  be  amerced.  (7) 

Sect.  29.  -Also  it  is  agreed,  that  if  a  coroner  be  remiss  (8)  in  S.P.C.51. 
coming  to  do  his  office  when  he  is  sent  for,  &c.  he  shall  be  |alk.377. 
amerced  (9)  by  virtue  of  the  above-mentioned  statute  De  corona-  pl'cor.  292. 
toribus.    Also  it  is  further  enacted  by  3  Hen.  7.  c.  1.  "  That  if  Summary,  170. 
*'  any  person  be  slain  or  murdered  in  the  day,  and  the  murderer  ^  ^^^»  ***• 
*^  escape  untaken,  the  township  where  the  said  deed  is  so  done^         ^' 
"  shall  be  amerced  for  the  said  escape,  and  that  the  coroner  have 
"  authority  to  inquire  thereof  upon  the  view  of  the  body  dead: 
"  And  that  if  any  coroner  be  remiss,  and  make  not  inquisitions 
*'  upon  the  view  of  the  body  dead,  he  shall  forfeit  for  every  de- 
**  fault  an  hundred  shillings.'' 

As  to  the '  second  particular,  viz.  What  further  care  must  be 
taken  by  a  coroner  for  the  prosecution  of  the  offender,  after 
taking  inquisition  of  death  against  him. 

Sect.  30.  It  is  further  enacted  by  the  said  statute  of  3  Hen.  7. 
c.  1.  ''  That  after  the  felony  found,  the  coroners  deliver  their 
''  inquisition  afore  the  justices  of  the  next  general  gaol-delivery, 

"in 

(7)  So  if  the  townthip  bury  the  body  before  (9)  And  if  be  impose  an  improper  inquisition 
the.  coroner  is  sent  for,  the  township  shall  be  upon  the  jorj,  he  may  be  committed.  Strange,  99. 
amerced.  Hale,  494.  Vide  post,  sect  58.  where  by  95  Geo.  2.  c.  29.  if 

(8)  II  the  coroner  omit  to  take  an  inqiusition  he  be  convicted  of  extortion,  wilful  neglect,  or 
upon  an  untimely  death,  it  may.  be  done  oy  jas-  misdemeanor,  he  may  be  ponished  and  removed 
tieei  of  i^oMdivevr,  oyer  and  tenniner,  or  of  the  from  bis  offioe«    Vide  also  note  to  section  if. 
peace,  but  it  must  be  done  openly ;  and  if  it  be 

done  aeaetly  it  may  be  quashed.    1  Burr.  X7. 

.     VOL.  II.  G 
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'^  in  the  ahire  where  the  inquisition  is  taken,  die  sMle. jttstkM  to 
'^  proceed  against  such  murderers  if  they  be  in  the  gaol,  or  ciiid 
*f  the  same  justices  to  put  the  same  inquisiti<Mis  afore  the  king  ifti 
**  his  bench.  And  if  any  coroner  do  not  in  sudi  manner  certify 
his  inquisition,  he  shall  forfeit  an  hundred  shillings.'' 

Sect,  31.  By  1  and  £  Philip  and  Mary,  c.  13.  it  is  also  enacted; 
That  erery  coroner,  upon  any  inquisitioa  before  him  founds 
whereby  any  person  or  persons  shaU  be  indicted  for  murder 
or  manslaughter,  or  as  accessary  or  accessaries  to  the  ssoiie, 
**  before  the  murder  or  Hianslaugfater  conunitted,  shfitll  put  in 
wrking  the  effect  of  the  evidence  given  to  the  jury  before  bim; 
being  material.  And  shall  bind  all  such,  by  recognizance  or 
obligation,  as  do  declare  any  thing  material,  to  prove  the  same, 
to  appear  at  the  next  general  gaol-delivery  to  be  holden  withiu 
the  county,  city,  or  town  corporate  where  the  trial  thereof  shall 
be,  then  and  there  to  give  evidence  against  the  party  so 
indicted  at  the  time  of  the  trial,  and  shsill  certify  as  well  the 
same  evidence,  as  such  bond  or  bonds  in  writing,  as  he  shall 
take,  together  with  llie  inquisition  or  indictment  before  him 
''  taken  and  found,  at  or  before  the  time  of  his  said  trial  thereof 
to  be  had  or  made.  And  in  case  any  coroner  shall  offend  in 
any  thing  contrary  to  the  true  intent  and  meaning  of  this  act, 
*'  the  justices  ^f  gi^l-delivery  of  the  shire,  city,  town,  or  place 
where  such  offence  shall  happen  to  be  committed,  upon  due 
proof  ttief eoi^  by  examination  before  them,  shall  for  every  such 
<'  offence  set  such  jSne  on  every  such  coroner,  as  they  shall  think 
"  meet,  and  estreat  the  same  as  other  fines  and  amerciaments 
''  assessed  before  justices  of  gaol-delivery  ought  to  be." 

Sect*  32.  And  by  1  Hen.  8.  c.  7*  '*  If  any  coroner  shall  not 
**  endeavour  himself  to  do  his  office  upon  any  person  dead  by 
"  misadventure,  he  shall  forfeit  fottj  shiUii^f^.'^ 

t  Also  by  25  Geo.  2.  c.  29*  s.  6.  "  If  any  coroner  who  is  not 
^  appointed  by  virtue  of  an  annual  election  or  nomination^  ok 
Vide  ante,         ^  vmose  office  of  coroner  is  not  annexed  to  any  other  office,  shall 
8.  S9.  <«  be  lawfully  convicted  of  extortion,  or  wilful  neglect  of  his  duty» 

'^'  or  misdemeanor  in  his  office,  it  shall  be  lawml  for  the  coust 
**  before  whom  he  shall  be  so  convicted,  to  adjudee  that  he  shall 
''  be  removed  from  his  office:  and,  thereupon,  if  such  coroner 
'^  shall  have  been  elected  by  the  freeholders  of  any  coiuily:»  a  Writ 
<'  shall  issue  for  the  amoving  bim  from  his  office*  asid  electiiq( 
''  another  coroner  in  his  stevl,  in  such  mann^  aa  abea^  directed 
''by  law;  and  if  the  coroner  so  convicted  shall  have  been  ap- 
^  pointed  by  lord  or  lords  of  any' franchise  or  liberty,  or  in  any 
**  other  manner  than  by  the  election  of  the  freeholders  of  any 
county,  the  knti  or  lords  of  such  liberty  or  franchise,  or  the  per- 
son or  persons  intitled  to  the  nomination  or  appointment  of 
any  audi  <!ofoner,  shall,  ifipon  notico  of  such  judgment  of 
^  amercial,  nominate  and  appomt  another  person  to  be  coroner  hi 
*f  his  stead." 
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As  to  the  thud  particular,  viz.  What  high  credit  die  law  givea 
to  an  inquisition  of  death  found  before  a  coroner. 

Sect. 
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S^.  3S.  It  8Q9^ft  («)  cettain,  th^t  ani^iead^  die  judfes  woul4  (a)  13  £.  4.  5. 

fi>#od  agw^st  iiim  by  9  coroner's  inquest,  uDle9S  the  jury  so  i4h!7!2.  * 
•Q|aittiBg  ^  defeadant,  bad  found  at  tbe  same  time  what  c^er  F.  Cor.  sis. 
person  (10)  did  the  fact,  or  by  what  other  means  the  party  came  c  p^c^fsi 
to  bU  deatfo;  because  it  appeared  by  the  coroner's  view  upon  2  Hale,  301.' 
necordy  tb^i  a  person  was  kdled.    But  it  is  (6)  agreed,  that  the  Ftnch.  415. 
judges  c«aii9t  compel  A  jury  to  make  such  further  inquiry  on  an  B.  Apped,  42. 
acquitlri  of  a  defef^dimt  bom  any  other  indictment,  because  it  3,  fndict  10. 
dodi  not  in  such  mi#ner  appear  of  record  by  any  such  inqnisi-  S5. 
tion,  that  a  person  is  dead.    And  it  seems  hard  to  reconcile  the  fg^e^'ff^ 
said  practice  of  compelling  a  jury  to  find  such  further  matter  with  /^^  ^  the  * 
reason  in  any  case,  unless  it  appear  in  the  course  of  the  evidence  books  aboTc 
by  what  other  means,  not  mentioned  in  the  indictment,  the  party  ^^* 
lost  his  life.     For  k  seems  strange,  that  a  jury  should  be  in  any 
case  compelled  to  ind  a  matter  upon  their  oaths,  which  they  have 
no  evidence  to  support;  and  therefore  if  noway  appear  to  them5 
1^  what  other  means  the  death  in  question  was  occasioned,  it 
seems  difficult  to  maintain  that  it  shall  not  be  sufficient  for  them 
to  declare  so  to  ilbe  court. 

Sect.  34.  How  high  a  credit  is  given  by  tfie  law  to  a  corone/s 
imiuiaMon  >Qf  aqif-muider,  or  of  the  flight  of  a  person  indicted  for 
tb^  death  of  anotiher*  .^ill  be  more  fully  shewn  in  the  three  last 
aeptima  4^  tUs  iibapitar.. 

As  to  4he  second  division  of  the  Second  General  Point,  viz. 
What  authority  a  ooroner  hath  to  take  an  indictment  of  other 

IIMlttelV. 

Sect.  35.    It  is  expressly  said  in  some  books  (c)  that  a  coroner  (e)  35  H.  6.  «r. 
hath  no  power  ex  q^cto  to  inquire  of  any  felony,  but  only  of  the  f^^^^^^ 
death  of  a  man  upon  view.    And  both  Staunford(</)  and  Hale(e}  b*.  App.  111. 
seem  to  speak  doubtfully  of  this  matter  upon  the  authority  of  (d)S.V.C,  5i. 
those  books;  and  Sir  Edward  Coke(/)  seems  expressly  to  declare  (O^Summary, 
his  opinion,  that  a  coroper  hath  no  power  to  take  an  indictment  ^  Hale,  65. 
in  any  other  case.     Yet  since  it  is  expressly  declared  by  the  above-  (/)  4  Inst  in. 
mentioned  statute  De  officio  coron€Uaris(ff)  that  a  coroner  ought  /.Ng^^thesta- 
tp  inquire  of  the  breakers  of  houses;  and  it  is  said  by  Britton(A)  tute  at  large. 
diat  he  may  inquire  of  rape,  and  of  the  breach  of  a  prison;  and  (A)Brittoii,3. 
such  power  hatn  never  been  expressly  taken  from  him;  it  seems 
bard  to  say  that  he  may  not  still  make  such  inquiries,  if  he  please; 
for  as  to  die  authority  of  ^7  Ass.  55.  and  35  Hen.  6.  pi.  27.  b. 
t^hich  are  cited  for  the  maintenance  of  the  contrary  opinion,  it 
may  be  answered,  that  this  point  is  not  resolved  in  either  of  those 
books,  but  only  spoken  of  incidentally ;  for  the  very  point  resolved 
in  the  Book  of  Assizes  seems  to  be  no  more  than  this,  that  a  coro- 
ner hath  no  power  to  take  an  indictment  of  an  accessary  after  the 
£sGt;  and  that  which  is  said  in  the  Year  Book  of  Henry  the  Sixth 
eonoemhig  this  matter,  is  only  brought  in  by  way  of  argument 
ooneaming  a  point  of  a  quite  different  nature. 

Sect.  36.    However,  there  seems  to  be  no  doubt  but  that  the  ^?[*^**"*^'^ 
coroner  may  and  o^j^ht  to  inquire  of  treasure-trove,  concerning  ^''^^^ 

which 

(10)  TUs  U  fonnnqnly  a  butipets  of  .form  •  and  if  the  lact  be  not  known,  the  jurors  usually  lay,  tijat 
Hwat^done by  « perMktt ankiiown.*    t Hale, dOl.  • 
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which  it  is  enacted  by  the  said  statute  of  4  Edw.  1 .  De  <^ficio  eth 
ronatoris,  *'  That  a  coroner  being  certified  by  the  king's  bailiffs,  or 
*^  other  honest  men  of  the  county,  shall  go  to  the  places  where 
''  treasure  is  said  to  be  found/'  And  it  is  further  enacted  in  the 
following  part  of  the  same  statute  in  these  words,  *^  A  coroner 
**  ought  also  to  inquire  of  treasure  that  is  found,  who  were  the 
^'  finders,  and  likewise  who  is  susfpected  thereof.  And  that  may 
**  be  well  perceived  where  one  liveth  riotously,  haunting  taverns, 
**  and  hath  done  so  of  long  time;  hereupon  he  may  be  attached 
**  for  this  suspicion  by  four,  or  six,  or  more  pledges,  if  he  maybe 
**  found," 

S.P.  C.51.  Sect.  37.    It  is  also  said  that  a  coroner  may  inquire  of  royal 

BnctoD,  ito.     fishes,  as  sturgeons,  whales,  8cc. 

%  Haie, 66.  Sect.  38.   As  to  the  Third  General  Point,  viz.  How  far  a 

coroner  is  empowered  to  receive  and  proceed  on  a  bill  of  ap- 
peal, (11)  I  shall  endeavour  to  shew — 1st,  How  far  he  is  autho- 
rised to  receive  such  appeal — 2dly,  How  far  to  proceed  upon  it; 
and  in  what  manner  it  may  be  removed  by  certiorari. 

As  to  the  first  of  these  particulars,  viz.  How  far  a  coroner  is  au- 
thorised to  receive  an  appeal. 

(a)  See  the  stv  Sect.  39*  It  appears  clearly  from  the  above-mentioned  statute(a) 

tote  at  large.  ^^f  4  EJ^,  i ,  j}^  officio  coronatoris,  atid  also  from  our  ancient  law 

WB«c-  !**•  books, (i)  that  a  coroner  in  the  county  court  may  receive  an  ap- 

Fleta,  1.  c.  25.  P^^  ^^  ^^7  fdouy  or  mayhem,  upon  the  plaintiff's  finding  suffi- 

Britton,  5.  cient  pledges  to  the  sheriff  for  the  prosecution  of  the  suit.     And 

^A^'tr'oA  it  is  observable,  that  the  said  books  generally  mention  the. coroner 

fSoch/ssi!    '  ^^  ^^^  person  before  whom  such  appeal  (c)  is  to  be  commenced, 

(e)  Con.  17.  without  joining  any  other  with  him ;  from  whence  it  seems  clearly 
™:^'  to  be  intimated,  that  the  coroner  is  the  only(d)  person  who  hath 
Sunima^'i7i.  &  jurisdiction  in  this  matter;  and  that  at  common  law  he  might 
S.P.C.52.64.  receive  (e)  such  appeal  without  the  concurrence  of  any  other,  as 
4*^1*6  °ifi  ^^^  ^^  certainly  may  the  appeal  of  an  approver,  &c.  But  it  being 
B.  Appeal/44.  provided  by  the  statute  of  Westminster  1.  c.  10.  that  the  sheriff 
(«)  Sum.  172.  shall  have  counter-rolls  with  the  coroners,  it  seems  that  no  ap- 
?ns9'H^4i  P^*^  since  that  statute  is  well  commenced  before  the  coroher, (jT) 
4H.  6.  16.  unless  the  sheriff  be  also  present,  in  order  to  take  a  counter-roll 
Cod.  B.  App.  of  the  proceeding.  But  it  seems  that  the  sheriff,  by  virtue  of  this 
^*  statute,  is  no  more  a  judge  of  the  matter  than  he  was  before ;  and 

therefore,  where  it  is  said  by  the  statute  of  3  Hen.  7*  c.  1 .  that 
an  appeal  of  felony  may  be  commenced  before  the  sheriff  and 
coroners  of  the  county  where  it  was  done,  it  seems  reasonable  to 
intend  the  meaning  of  the  statute  to  be,  that  it  may  be  com- 
menced before  them  in  the  same  manner  as  before,  and  not  with- 

(f )  Qu.  StaoD-  out  express  words (g)  to  make  any  alteration  of  the  jurisdiction 
^^^J^^    given  them  by  the  common  law. 

(K)  Sammaiy,  'S^^*  ^-  ^^t  it  is  certain(A)  that  a  coroner  hath  no  power  to 
171, 17S.  receive  a  bill  of  appeal  of  any  offence  done  out  of  the  county 

8P*c'm5S.   ^'^^''^^f '^^  "  coroner,  because  the  offender  cannot  be  tried  by 
t\  CoioDe/497.  ^^^  county.     But  it  is  agreed  that  he  may  receive  the  appeal  of 
an  approver,  or  take  the  abjuration  of  one  who  acknowledges  a 

felony 

(11)  This  part  of  the  oonmer's  doty  u  now  abrogated  by  tU  59  Geo«  3.  c  46.  which  abolishes  appeab 
(cnenlly. 
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feloaj  done  bj  him  in  any  countj^  because  that  after  such  con- 
fessions there  is  no  need  of  any  trial.  , 

As  to  the  second  particular,  viz.  How  far  a  coroner  may  pro- 
ceed upon  such  appeal. 

Sect.  41 .  It  seems  probab]e(a)  that  before  the  statute  of  Magna  (a)  See  Dait 
Charta,  c.  17.  coroners  might  try  offenders  as  well  as  receive  ac-  a*^ci06. 
cusations  against  them ;  but  it  is  agreed(6)  that  they  cannot  pro-  %\  j/as*.'  9r 
ceed  so  hr  since  that  statute,  by  which  it  is  enacted,  '^  that  no  98. 
**  sheriff,  constable,  coroner,  or  other  bailiff  of  the  king,  shall  hold  B«cton.  i^T*. 
"  pleas  of  the  crown."     Also  it  is  agreed(r)  that  process  may  be  ^  i^t.  30*^3i 
awarded  in  the  county  court  on  such  appeals  till  the  exigent ;  but  ds. 
it  seems  questionable,  (d)  whether  such  process  may  properly  be  2  Hak,  67. 
said  to  be  awarded  by  the  sheriff  and  coroner  jointly,  since  the  B.Corone  82. 
coroner  being  the  only  judge,  as  I  have  endeavoured  to  prove,  (c)S.P.C.  64. 
sect.  39'  it  seems  to  be  most  proper  that  the  process  be  awarded  fSf"/?"^^^^^?* 
by  him  only.     Neither  doth  it  seem  clear  that  the  above-men-  c.  64?"        ' 
tioned  statute  of  Magna  Charta  doth  restrain  the  coroner  from  Summary,  in. 
-awarding  an  exigent,  and  thereon  outlawing  an  appellee;  for  «7  Assise, 47. 
8ince,  as  it  is  agreed  by  all,  an  offender  might  become  attainted  ^  cor.  i84.  * 
by  an  abjuration  of  a  felony  made  before  a  coroner,  why  not  as  Con.  B.  App. 
well  by  an  outlawry  pronounced  by  him.^     And  accordingly  we  ^* 
find  it  taken  for  granted  in  some  of  the  old  books  (e)  of  the  best  {^^  '   ^^' 
authority  since  this  statute,  that  appellees  may  be  outlawed  for  S.  P.  C.  64. 
not  appearing  on  process  before  the  coroner.  Summary,  iri. 

2  xlalc.  Off . 

As  to  the  third  particular,  viz.  In  what  manner  an  appeal  be- 
fore the  coroner  may  be  removed  by  certiorari. 

Sect.  42.    There  is  (A  no  doubt  but  that  it  mrfy  be  removed  ms.P.C.64. 
either  into  the  King's  Bench  or  Chancery,  by  certiorari  directed  ^^""""'y*  ^^^• 
to  the  coroner  and  sheriff.     But  it  hath  been  resolved  (g)  that  it  /v)°i4h.  4.15. 
cannot  be  removed  by  such  writ  directed  to  the  sheriff  only,  be-  b.  16. 
cause  the  coroner  is  the  judge,  and  the  sheriff  hath  only  a  counter-  B.  Appeal,  44. 
roil  by  virtue  of  the  above-mentioned  statute  of  Westminster,  g^  p  q^  ^ 
chapter  the  tenth.  s  Hale,  67. 70^ 

As  to  the  Fourth  General  Point,  rtz.  How  far  a  coroner  is 
authorised  to  receive  and  proceed  on  the  appeal  of  an  approver. 

Sect.  43.  There  is  no  doubt  but  that  the  coroner  alone  may  re- 
ceive such  appeal,(A)  whether  the  offence  were  committed  in  the  (A)  Sninmaiy, 
same  or  in  any  other  county,  and  may  also  award  process  to  the  J^^  ^  ^g^ 
sheriff  against  the  appellee,  being  in  the  same  county,  till  it  come  g,  p.  c.  53. 
to  the  exigent:  and  it  seems (t)  that  it  may  be  probably  argued.  Ante,  sect.  4a. 
that  he  may  award  process  even  to  an  outlawry,  as  hath  been  ^^^^^^iyl' 
more  fully  shewn  in  the  forty-first  section  of  this  chapter.     But  it 
is  certain,  that  he  cannot  award  any  process  against  an  appellee 
in  a  foreign  county,  but  must  leave  it  to  the  justices  (ft)  of  gaol-  (h)  S.  P.  d  55^ 
delivery,  or  others,  before  whom  the  appeal  is  afterwards  re-  ^3- 
corded,  who  shall  award  process  against  such  appellees  in  such  p^oi^^f. 
manner  as  shall  be  more  fully,  set  forth  in  the  chapter  concerning  s9  Ed.  3.  4S. 
approvers,  sect.  22. 

• 

As  to  the  Fifth  General  Point,  viz.  How  far  a  coroner  is 
authorised  to  take  the  confession  and  abjuration  of  a  felon. 

Sect.  44.  There  seems  to  be  no  doubt  but  that  he  may  record 
the  confession  of  the  breach  of  prison  by  any  felon,  Sec.,  and  alsd 

the 
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(a)  Vide  &36.  **^  c(mfes8ioii(ct)  bf  MJT  MiMy  by  att  iepiprW^;  but  *^  klW  r6- 
and  49.  *  lating  to  these  matters  bemg  in  a  gnsjit  inettfllit^  dbsoMfe,il  MMto 
9^p'^''i^'  needless  over<^iiiccjy  to  inquire  into  it.  .  AJso  it  is  cwtaia  that  he 
d'lnst.  111. '  inight  take  an  abjuration;  but  this  not  having  been  in  uae  sittee 
re)  s.  sect  40.  21  Jac.  1.  c.  28.  s.  6^  ?•  by  which  it  is  enacted,  *'  that  no  sanc^ 
(rf)B.  Cor.  ito.  **  tuary^  or  privilege  of  sanctuary,  shall  be  admitted  or  allowed  in 
Tmch,  388.  ^'  ^"J  case,  t  shall  only  touch  upon  St,  and  take  noidce,  that,  at 
^  B.'cor.  181.  the  common  law,  if  a  person  accused  of  any  felony^  except  sacri- 
sp'*c^%  lege,  (ft)  whether  (c)  in  the  same  or  any  other  county,  for  wfaick  he 
(/)  S.  P.  C. '  ^^  liable  to  judgment  of  death,(<Z}  m^  not  c)iai;ged  witli  (£)high 
116,117.  treason,  nor  as  some(y*)  sity  with  petit  treason,  had  ^ed  tolBuqy 

F  ^%88^*  church(g)  or  churchyard,  and  within  (A)forty  davs  confessed  lum- 
(g)%!p.C,it6.  ^f  guilty  before  the  coroner,  and  declared  all  the  pai^icular  cir- 
3  Inst  115.  cumstances(i)  of  the  offeaoe,  and  thereupon  taken  the  oadi  in 
Jk^s'p^c'i  tL  ^^^  ^^^  provided,  (the  substance  (A)  whereof  was,  that  lie  ab- 
S  Inst  117.  ^  jured  the  realm,  and  would  depart,  as  soon  as  possible,  at  the 
(i)  S.  P.  C.  117.  port  which  should  be  assigned  him,  and  never  return  without 
3*H  T  ^9  leave  from  the  king,  8lc.)  he  saved  his  life  if  he  observed  the 
(%)S.P.C.ii9,  ^^™^  <^f  ^®  oath,  by  going  with  all  convenient(/)  speed  the 
190,  '  nearest  way  to  the  port  assigned,  &€•;  but  he  was  attaiafeed(ai)  of 

m°7 IL7^V  ^^  felony  by  such  abjuration,  without  more,  and  consequently 
B.  Cor.  145. '     forfeited  his  lands  and  goods.  Sec. 

S.P.C.1S1.    (m) F. Cor. 483.    S.P.ai2t.    Fiach,J89.    3liiM.fiir. 

As  to  the  Sixth  Gsnehaii  Poikt,  piz.  Howfar  theact'^fany 
one  coroner  is  as  effectual  as  if  it  were  done  by  all. 

<n)  S.  p.  c.  53.  Sect.  45.  It  seems  clear  that  wherever(it)  <»toftmPB  ai«  audio- 
O  2  Hal^^  rised  to  act  as  judges,  as  in  th^  taking  of  an  in4ui8itioii<o)  of 
58.  ^'  *  death,  or  receiving  an  appeal  of  felony,  &c.  Hie  act  of  My  ^nt  «Qf 
Vide  C.  1.  s.  10.  them,  who  fii^t  proceeds  in  the  matter,  is  <tf  dbe  same  ibree  «s  if 
O)  sHfde,59.  ^  had  joined  in  it:  i>ut  it  is  said,  that  afiter  mich  proceeda^^  ligr 
F.  Corone,  i(^.  <^^^  o^  tiiem,  the  act  of  any  other  vrill  be  void.(p)  Abe  h  aeema 
s.  P.  c.  5S.  .  certain,  that  where  coroners  are  empowered  only  tenet  ministM- 
Soinmar^,  172.  allyXl2)  as  in  the  execution  of  process  directed  to  Ihem  upon^the 
14  H.  4^34,35.  default  or  incapacity  of  the  sheriff,  all  'their  acts  will  be  void 
39  H.  6.  40.      wherein  they  do  not  all  join. 

As  to  the  Seventh  General  Point,  viz.  In  what  cases  a 
coroner  may  lawfully  take  a  fee  for  the  execution  of  his  office. 

s  Inst  176.  S€Ct.  46.  It  iBrciracted.by  the  statute  of  Westnii— terliie  fiiet, , 

c.  iO.  wUch  wiB  made  in  afiiriBance  of  the  common  hm,  ^  That 
no  coroner  demand  or  take  «itiy  diing  df  tny  man  to  do  Us 
office,  upon. pain  of  ^reat  forfeiture  to  the  king.'' 

Vide  tlmt  Sect.  47.  But  by  3  Hen.  7.  c.  1.  *'  A  cbrotier^lndl  havefbr  his 

sto.  '<  fee  upon  every  inquisition  taken  upon  the  view  of  a^body  slsun, 

''thirteen  shillings  and  four-pence  of  the^'goods  and  ^chattels  of 

the  slayer  and  murderer,  if  he  have  any  jgooiis;  unU  ifhe  faav^ 

no  goods,  of  such  amerciaments  as  shdl  fbhtttoe  ^y  township 

•'to  be  amerced  for  the  escape  of  the  murderer,  8tc.^ 

Sect.  48.   But  coroners  endeavouring  to  extend  this  statute  to 
persons  stain  by  misadventure,  it  is  enacted  by  1  'Heti.  'S.  c.  7. 

(If)  One  ceroner  may  fexecate  the  writ,  as  in     tbrni  one  Jbr  Qie  coubiy,  the  rehmi  mwl  he  in  iie 
caic  of  an  exigent ;  btt  11'  there  "he  tnore  cofoUers     moe  ^  iiH.   't  ^Me,  Ss. 
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**  Thai  upoB  «  wfiiiHt  made  io  a  coronar  to  oome  and  inquire 
^  upon  ne  view  of  any  person  alauiy  drowned,  or  otherwise  dead 
**  kj^  ttiaadvcntura,  the  said  coroner  shall  dilieently  do  his  f^Btce, 
*f  ifidM>i|t  taking  any  thing  therefor,  upon  pain  to  every  eoronef 
**  that  will  not  endeavour  himself  to  do  his  office  (as  afore  is 
^*  said),  or  that  taketh  any  diing  for  doing  of  his  office,  upon 
''  every  person  dead  by  misadventure,  for  every  time,  forty  sliil- 
"  lings/' 

f  Sect.  40.  To  the  intent,  however,  diat  coroners  may  be  en- 
CMUiq^  to  execnfte  their  office  v^th  diligence  and  integrity,  it  is 
enacted  by  25  Geo.  2.  c.  0*  "  That  for  every  inquisition,  not 
''  taken  upon  the  view  of  a  body  dying  in  a  gaol  or  prison,  which 
**  sliaA  be  duly  (13)  taken  in  England  by  any  coroner  or  coroners, 
''  in  any  township  or  place  contributing  to  the  rates  directed  to 
"  be  levied  1^  12  Geo.  2.  c.  •  the  sum  of  twenty  shillings;  and 
^  fq9  every  laile  which  he  or  they  shall  be  compelled  to  travel, 
^  h^m  the  usual  place  of  his  or  their  abode,  to  teke  such  inqui* 
'  sitioo,  the  further  sum  of  nine-pence,  over  and  above  the  said 
sum  of  twenty  shillings,  shall  be  paid  to  him  or  them  out  of 
**  the  monies  arising  from  the  rates  before*mentioned>  by  order 
**  of  the  justices  of  the  peace  in  Aeir  general  or  quarter  sessions 
*'  assembled  for  the  county,  riding,  division,  or  liberty,  where 
^  such  inquisition  shall  have  been  taken,  or  the  major  part  of 
*'  them>  amd  which  order  they  are  hereby  directed  to  make  with- 
'*  out  fee  or  reward/' 

f  Sect.  50.  And  by  25  Geo.  i.  c.  9*  s.  2.  ^'For  eveiy  inquisi- 
tion which  shall  be  duly  taken  upon  the  view  of  a  body  in  any 
gaol  or  prison  in  England,  by  any  coroner  or  coroners  of  a 
**  coun^,  so  much  money,  not  exceeding  the  sum  of  twenty  shit* 
"  lings,  shall  be  paid  to  hun  or  them,  as  the  justices  of  the  peace, 
in  .their  general  or  quarter  sessions  assembled,  for  the  county, 
riding,  or  division,  wherein  such  gaol  or  prison  is  situate,  ot 
"  the  major  part  of  them,  shall  think  fit  to  aUow  as  a  recom- 
**  pense  for  his  or  their  labour,  pains,  and  charges,  in  taking  such 
"  mquisition,  to  be  paid  in  like  manner,  by  order  of  the  said  jus- 
''  tices,  or  the  maior  part  of  them,  out  of  the  monies  as  arore- 
"said." 

t  Sect,  51.  And  by  25  Geo.  2.  c.  9.  s.  3,  4,  5.  it  is  provided. 
That  over  and  above  the  recompense  hereby  limited  and  ap- 
pointed, the  coroner  or  coroners  shall  also  have  the  fee  of 
thirteen  shillings  and  four-pence,  payable  by  virtue  of  3  Hen.  7* 
c.  1 .'' — **  That  no  coroner  to  whom  any  benefit  is  given  by  this 
*•  act,  shall  by  colour  of  his  office,  or  upon  any  pretext  whatso- 
**  ever,  take  for  his  office,  doing  as  aforesaid,  other  than  the  said 
**  fee  of  thirteen  shillings  and  four-pence,  and  the  recompense 
"  hereby  limited  and  appointed,  upon  pain  of  being  deemed 
•*  gnilty  of  extortion." — **  TTiat  no  coroner  of  the  king's  house- 

"  hold, 

(lS)Whetiieraninqiiestha8beeni2uMakenU  Lord  £lknboioa|fa  in  tfak  cue  obtervad,  thftt 

*r  tlie  JQsdoes  to  decide,  (11 E.  «31.)  R.  «.  the  there  had  been  manjr  instances  of  cofOntw  whohid 

JatHeat  of  Kent    In  that  case  the  /ostioes  dis-  exercised  their  offices  tcty  wxationsly,  bj  intrwd- 

fUowed  the  Goroaei's  diarge»  as  they  tho«cht  Uie  kig  into  pm ate  fhmaiM^  to  tMr  great  aOMvaM^ 

inquest  had  been  nnneceMarilj  Uiken,  tb^  party  when  there  wa*  no  prsteiice  of  tbe  deceased  iMTiiig 

lisvfing  manifeatly  died  by  the  tlslUtiSD  of  Cod.  died  othcannse  than  by  a  natural  deatl.     ' 


44 
4€ 


if 
4t 


44 

i* 

44 
44 


4t 
it 


^- 


88  OF  THE  COITRT  OF  THE  CORONER.  Bk.  ^ 

'*  \\o\A,  and  of  the  verge  of  the  king's  palaces,  ikn*  any  coroner  of 
''  the  admiralty,  county  palatine  of  Durham,  city  of  Lotfdon  and 
borough  of  South wark,  or  of  any  franchises  belonging  to  tlie 
said  city;  nor  any  coroner  of  any  city,  borough,  tow%  liberty, 
or  franchise,  which  is  not  contributing  to  the  rates  directed  by 
''  12  Geo.  2.  c»  .  or  within  which  such  rates  have  not  been  usu- 
ally assessed,  shall  be  intitled  to  any  fee,  recompense,  or  bene- 
fit, given  to,  or  provided  for,  coroners  by  this  act." 

As  to  the  Eighth  General  Point,  mz.  In  what  cases  a  mat- 
ter recorded  by,  or  found  before,  a  coroner,  admits  of  no  traverse. 

I  shall  consider  the  same  in  relation,  1st,  to  abjurations  or  con- 
fessions made  before  him ;  £dly,  to  escapes ;  ddly,  to  flights;  and^ 
4thly,  to  self-murders. 

As  to  the  first  particular,  viz.  That  relating  to  abfurationi. 

d)  Sum.  171.  Sect,  52.  It  is  said  that  a  coroner's  record  pf  an  abjuration,(a) 
K  Cor.  124.  or  of  the  confession  of  breaking  prison,(6)  or  of  the  confession  of 
fi^^S^P^C  s«.  *  fe^o**y  '^y  aaapprover,(c)  is  of  so  great  authority,  as  not  only  to 
We!  3.  4f .  estop  the  party  from  taking  any  traverse  to  his  having  made  such 
pi.  55.  confession,  but  also  from  alleging  that  what  was  said  by  him  was 

(c^T^Cor  lis!  c^^o*"^®^  ^y  duress,  or  other  unfair  means.  Also  it  seems,  that  if 
169.  ^^  party  plead  that  he  is  not  the  same  person  who  abjured,  &c., 

12  Assise,  29.  and  the  coTouer{d)  record  that  he  is  the  same  person,  such  record 
^/  (?5i***'  **  conclusive,  8tc.  But  in  these  cases(£)  it  seems,  that  the  judge, 
(e)  F.  Cor.  118.  for  the  better  information  of  his  conscience,  may  in  his  discretion, 
124. 169.  if  he  think  fit,  take  an  inquiry  from  the  people  living  next  to  the 

ij  Assise,  €9.     place,  of  the  whole  circumstances  of  the  matter,  &c. 
B.  Corone,  75.    *^         ' 

As  to  the  second  particular,  viz*  That  relating  to  etcapet 
found  before  a  coroner. 

(/)S.P.C.84,  •    Sect.  5S.  It  is  said,(y)  that  if  it  be  found  by  a  coroner's  in- 

55.  IBS.  quest  that  a  murder  was  committed  in  such  a  town,  and  that  the 

murderer  escaped  untaken,  the  township  cannot  traverse  such 

escape,  because  it  makes  them  only  liable  to  an  amerciament,  H 

de  minimis  mm  curat  lex. 

As  to  the  third  particular,  viz.  That  relating  to  ajlight  found 
before  a  coroner. 
^)  13H.4. 1  .      g^^^^  -^^   j^  seems  that  if  a  person  indicted  of  a  murder  by  a 
P.  Forfeit,  S9.    coroner's  inquest,  be  also  found  to  have  fled  for  it,  and  after- 
39. 55.  wards,  upon  his  trial,  be  acquitted (g)  of  the  murder,  and  also 

SCol^irw?  found  not  to  have  fled  for  it;  yet  he  shall  forfeit  his  goods,  be- 
Dyer,  238.  cause  such  a  finding  that  he  did  not  fly  by  a  jury,  who,  as  some 
Simiinary,  271.  g^y,  had  nothing  to  do  with  it,  and  ought  not  to  have  been 
2  Hide' 154.       charged  with  such  inquiry,  shall  not  controul  the  coroner's  in- 


B.  TrsT.  229. 


.,.™.,z..        V     ^  ^      -        - generally(A) 

3  Keb.  564.566.  taken  for  granted,  that  the  party  has  no  remedy  whatsoever  to 

1  Hale,  363.  traverse  such  flight  found  against  him  by  a  coroner's  inquest;  for 

2^Hatel^^64.  ^^^^  ®"^  inquest  is  of  very  great  authority ,(t)  inasmuch  as  all 

50i«   '         '  persons  of  the  neighbouring  towns,  above  the  age  of  twelve 

(0  ^  ^^  ^^^'  years,  are  bound  to  attend  at  the  taking  of  it;  and  yet  I  cannot 

3  Keb.  366.  ^"^  ^"7  direct  resolution  settling  this  point;  but,  on  the  con- 

1  Hale,  36X  trary, 
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trary,  k  k  certain  that  Sir  William  Staundford  makes  a  qusere  of 
It ;  and  the  reason  above-mentioned,  which  is  brought  to  support 
the  ciedit  of  such  inquests,  holds  as  strongly  against  the  travers- 
inr  them  as  to  the  point  of  the  offence,  in  which  respect  it  is  at 
tins  day  generally  holden  that  they  may  be  traversed,  as  will  be 
more  fully  shewn  in  the  next  section.    And  surely  the  other  rea- 
son which  is  given  for  this  opinion,  that  the  party  only  forfeits 
his  chattels  by  such  finding,  and  therefore  shall  not  traverse  it, 
because  the  law  reckons  chattels  among  those  minima  de  quibus 
non  curat  lex,  is  very  harsh  and  unaccountable;  and  it  is  very 
hard  to  say,  that  a  man  shall  be  liable  to  forfeit  all  his  goods,  /«)  3  inst.  55. 
which  may,  perhaps,  be  all  that  he  is  worth,  by  an  inauest(a)  sLeyms,  I4i« 
taken  in  his  absence,  without  either  hearing  him,  or  givmg  him  f '!?"Tio J^' 
an  opportuni^  of  defending  himself.  ^q2,  ' 

As  to  the  fourth  particular,  viz.  That  relating  to  self-murder 
found  before  a  coroner. 

Sect,  55,  It  is  holden  strongly  in  some  books,  (6)  that  no  in-  (6)  8  Ed.  4.  4. 
quest  of  this  kind  admits  of  any  traverse.     But  the  contrary  opi-  •*•  ^*  *^'/ V**^* 
nion  being  also  holden  by  books  (c)  of  as  great  authority,  and  bookTtheie 
seeming  also  to  be  more  agreeable  to  the  general  tenor  of  the  dted. 
law  in  other  cases,  it  seems  to  be  the  better  opinion,  that  such  B.  Cor.  151. 
inquest,  being  moved  into  the  king's  bench  by  certiorari,  may  be  ^  Keb.^859.     ' 
there  traversed  by  the  executor  or  administrator  of  the  person  t  Sid.  90.  lOi. 
deceased,  and  perhaps  also  by  the  king,  or  the  lord  of  the  manor,  ^^* 

jl_  S  Jon.  19v. 

^^'  1  Vcn.  f78. 

5  Keb.  564.  566. 604,  BOO.  (c)  See  the  books  above  cited.  Rex  v,  Elonpel,  Cowp.  458.  and  Rex  v.  Hea> 
too,  2  Tenn  Rep.  184. 

If,  however,  no  matter  be  depending  before  the  court  to  make  See  the  case  of 
it  necessary,  the  King's  Bench  will  not  order  the  coroner  to  re-  ^  Coroner  of 
turn  the  depositions  he  has  taken  upon  an  inquisition  of  felo  de  ^  ^^  ^^^j' 
se. 

Sect.  56,   Also  if  it  appear,(J)  that  a  coroner  hath  been  guilty  ^V^^i^h^ 
of  any  corrupt  practice  m  the  taking  of  an  inquisition,  it  seems  ^  Modem,  82. " 
'  that  a  melius  inquirendum  shall  be  awarded  for  the  taking  of  a  Saikeld,  190. 
new  one  by  special  commissioners,  who  shall  not  proceed  on  the  ^^^^'J}' 
view  of  the  body,  but  on  the  testimony  of  witnesses;  and  the  1  y^iiBi* 
coroner  shall  have  nothing  to  do  in  the  taking  such  new  inquest;  18S.  S5i. 
because  it  appears  from  his  former  misbehaviour,'  that  he  is  not  ^^^  ^  ^^' 
fit  to  be  trusted.     But  where  (e)  his  inquisition  is  quashed  for  a  q^^  2. 
defect  in  point  of  form  only,  he  may,  and  ought,  to  take  a  new  Jones,  198. 
one,  in  like  manner  as  if  he  had  not  taken  any  before.(14)  W  *  R.  Ab.  3t. 

.Salk.190.    2  Hale,  59.  69.    1  Hale,  415.    S  Anderson,  204.    Strange  69. 

(14)  The  coroncfl'  also  possesses  a  ministerial  kindred  to  either  of  the  parties,)  the  process  raiist 

office  as  the  sheriff's  substitute,  for  when  just  ex-  then  be  awarded  to  the  coroner,  instead  of  the  sbe- 

cepdon  can  be  taken  to  the  sheriff  for  suspicion  of  liff,  for  eiecution  of  the  king's  writs.  4  Inst  f71. 

partiaJity,  (as  that  he  b  interested  in  the  suit,  or  of  1  Comnu  349. 
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CHAP.  X. 
OF  THE  SHERIFFS  TORN. 

Kadi,  S41.  The  sheitf'a  ten  it  tke  ki^s  coott  of  racwd,  hetden  befiM« 
F.N. B. St.      ^  Aaiiff  far  ndreMnc  of  omdbod  cri«Mlioc»  wMhb  iIm 

For  the  better  wnderstanding  the  nature  wUereof  I  aball  exa- 
j^aine  die  following  poiDt9y 

Vim^  The  oiiginal  nuititatioii  of  tkit  coari. 

Secondly,  At  what  time,  and  in  what  place,  it  must  be  bolden. 

Thirdty>  What  persons  owe  suit  to  it 

Fourthlyi  What  authority  the  sheriff  (or  his  steward)  hath  as 
j Vdge  of  it. 

FiftUyi  Whaft  kind  of  offences  are  iciqwable  in  it 

Sixthly,  Wicbin  wbat  place  such  offences  must  arise. 

Seventhly,  By  what  jurors  and  in  what  manner  indictments  in 
it  ought  to  be  fpwd. 

l^ghttily.  In  what  manner  they  are  to  be  proceeded  upon. 

Ninthly,  In  what  manner  they  are  to  he  traversed  aqd  deter- 
mined. 

jlLa  to  the  Fibst  Point,  vix.  The  original  institution  of  the 
sheriff's  iom. 

6i)jCo.£»  Seei*9;.  It  is  observable  that  by  the  (a)  common  law,  every 
tS^  <iw»  tt«  sheriff  ought  to  make  his  torn  or  circuit  throughout  every  huh- 
M«g!char.^.  ^^^  ^  ^  couDty  twice  in  the  year,  in  order  to  hold  a  court  in 
8  Inst.  70,  n.  every  siich  hundred  for  the  refonnation  of  common  grievances, 
b'  L^'  49  ^'^^  ^^  preservation  of  the  peace  and  good  government  of  the 
Britton,Vi.'  kiv^dom*  For  which  purpose  all  the  (6)  inhabitants  of  snob 
(h)  See'tbe  hundreds,  bemg  above  the  age  of  twelve  years,  and  not  specii^ 
^'^^F^^b  1  P^^^^S^*  ^  ^^^  manner  as  shall  be  more  fully  set  forth  under 
^^\  **  * '  the  third  point,  are  bound  to  attend  at  such  courts,  in  order 
Braeton,  If 4.  tp  fuake  in(|ttiries  of  all  such  offences;  and  also  to  give  security 
Li^bl  ofCon-  ^  ^^  public  fpr  their  good  behaviour,  by  taking  an  oath  to  be 
itabicfl,  8.  faithful  to  the  king,  and  to  observe  his  .laws,  and  also  by  incor* 
Keil.  141.  poratins  themselves  into  ^orae  free-pledge  or  tithing,  which  for- 
t  HW  *(^*  merly  signified  a  certain  number  of  families  living  together  in  the 
iCoDMusro.  s<^^  precinct,  the  masters  whereof  were  every  one  of  them 
mutually  bound  for  each  other,  and  punishable  for  the  default 
of  any  member  of  any  such  family,  in  not  s^peariug  to  answer 
for  himself,  on  any  accusation  made  against  him. 

s  Inst.  71, 7S.  Sect,  3.  And  the  better  enforcing  of  this  order  seems  anciently 
IMt.Sher.385.  to  have  been  the  principal  end  of  holding  this  court,  the  style 
Rlieet  11  whereof  even  to  this  day  must  be  Curia  visus frond  plegii  domim 
Minor,' c.  1.  TtgjU  tcttta  ojmd  C.  coram  vicecamUe  m  tumo  suo  taU  die,  ifc* 
8. 13  &  16.       But  it  hath  been  resolved,  that  the  law  doth  not  take  notice  ot 

any 
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•Dy  math  covrt  wdor  ik»  atyk  a#  Ivim'  vkttfm^'  Unt^  kiU  dm: 
fbr  the  word ''  loni/'  i»<operiy  tekoQ^  doth  n^  a«0iify  the  abeiiff'i 
court,  but  his  perambulation. 

A«  lo  dbe  6scoH»  PoiNT^  tiic.  At  whai  time  and  m  wtbal 
jplaoe  ikiB  court  10  to  be  boUen. 

Sec^.  4.  It  is  said,  that  at  the  common  law  it  might  be  holden  6  R.  7. 9, 
at  MTf  place  withiii  ihe  hiittdred,  and  as  i^hem  as  the  aberiff  MtSier.s^o^ 
thought  fit     But  this  having  been  found  to  give  the  sheriff  Im  ^^  ^^^  ^*' 
great  a  power  of  oppressing  the  people,  by  holding  his  court  at  Kitchen,  44. 
sach  times  and  places  at  which  tney  could  not  conveniently  ^^^  ^^*  ^^ 
attend,  in  order  thereby  for  his  own  advantage  to  increase  the 
number  of  his  amercements,  it  was  enacted  by  the  statute  of 
Mi^a  Charta,  S5.  ^*  That  no  sheriff  or  his  bailiff  shall  make  Ihs  8m  Hm^.  C%  , 


torn  through  a  hundred  but  twice  in  a  year,  and  at  the  place  ^^'  ^P\ 
*•  accustomed,  viz.  once  after  Easter,  and  again  after  the  feast  of  ^^  ^^^^ 
^  St  Michael ;  and  that  the  view  of  fiank-plec^e  shall  be  at  the 
••  term  of  St  Michael." 

Sect.  5.  And  it  is  further  enacted  by  31  Edw,.  3.  c.  15.  "  That 
^  eveiy  sheriff  shall  mal^e  his  torn  ^arly,  one  time  within  the 
**  month  after  Easter,  and  another  time  within  the  month  after 
"St  Michael;  and  if  they  hold  them  in  other  manner,  that  then 

they  shall  lose  their  torn  for  the  time.^ 

Sect.  6.  And  it  seems  (a)  certain,  ihat  flinoe  these  nlBtiitoi,  the  (•)  Dj^,  151. 
akeitf  is  isdioteble  for  Mding  tids  isodirt  at  another  Ime  ihaa  n^sh^^soo. 
what  is  therein  limited,  or  at  an  unusual  place.  ^^'  *"• 

Sect.  7.  Also  it  hath  been  (b)  resdved,  that  an  indictment  (i)9Bif.6.r. 
found  ^  a  sheriff ^s  torn  appearing  to  have  been  holdeo  at  0H.7.  s.  k& 
another  time,  is  void.  Imiro. 

ftDmn.    AW.MS.    fiatt'TA.    SSfliiind.f90. 

Sect.  S.  But  it  is  observable,  that  neither  of  these  statutes 
expressly  mentions  a  court-leet,  and  therefore  it  is  said  in  some 
(e)  books,  that  they  do  not  extend  to  it;  neither  do  I  find  any  (e)  B.  Leet,  2s. 
resolution,  that  an  ancient  court-leet  holden  "at  any  other  time,  JJj!J^J2i 
or  at  an  unusual  place,  is  void.    But  on  the  contrary  it  is  {d)  (11)811.7/4. 
said,  tiiat  a  court-leet  may  be  holden  at  any  place  widiin^the  Kiujien»44. 
precinct  which  the  lord  thinks  fitting.    And  it  seems  to  be  (e)  ^^'  ^' 
agreed,  that  a  prescription  to  hold  such  court  oftener  than  twice  (|\2o!!Lit  Uf« 
in  the  year,  is  .good.;  which  seems  hardly  reconcileable  with  the  kitcb*  8. 44b 
general  rule  of  law,  that  no  prescription  can  stand  good  against  C^^..tA$. 
a  statute  which  has  negative  words,  if  a  court-leet  be  construed  j  j^0^x^ 
to  be  within  the  purview  of  the  above-mentioned  statutes.     It  is 
true  indeed,  diat  both  Sir  Edward  Coke  and  Kitchen  endeavour 
to  solve  this  difficulty  by  offering  a  distinction,  that  the  said  rule  ^ 

extends  Aot  to  a tatutes  made  in  affinoanee  of  the  toamiofi  law ;  ^^  jy^^  g^^ 
but  it  is  q«6stionable  how  fur  this  wiH  MMHtnt  to*  a  good«aawcr*  590. 
aiwse  tt  aeetts  to  be  holden  by  (jf)  others  of  good  .aathMrtty,  that  f  ^'1'^!'^% 
the  said  sttttotos  w«re  not  aiada  in  afirm«ice  of  the  oU  km,  hwi  f^x^set,  s. ' 
are  introductory  of  a  new  one ;  yet  it  is  certainly,  safest  to  hoM  a  b.  ]>et,  St. 
court-leet  at  the  times  accustomed,  for  it  is  (jg)  said,  that  if  it  be  J^?J?  gfi*^^ 
holden  at  an  unusual  time  it  is  void.    And  it  (A)  seems,  that  no  Cm.'2in9it,7t. 
tmM^tiA  gvMiMd  since  4ie  statote  canbeiKMenatanyeifcer  sSniii.S9i. 

time 


^ 
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time  Aaa  what  it  limited  by  it,  becMse  every  toch  ooart  t« 
derived  oat  of  the  toni,  to  which  the  statute  certaidly  did  extendi 

(«)tKeb.7Si.       Sect.  9*.  It  hath  been  (a)  holden,  that  in  every  caption  of  an 

1  Ven.  lor.       indictment  taken  in  a  sheriff's  torn,  or  court-leety  the  day  whereon 
sSaiiiid.S90.     j^  ^^  taken  ought  to  be  set  forth,  that  it  may  appear  not  to  have 

been  on  a  Sunday. 

(6)  See  sect.  2.       ^^  to  the  Third  Point,  VIZ.  What  (6)  persons  owe  suit  to 
the  sheriff's  torn. 

Sect,  10.  Itis  certain,  that  regularly  all  persons  above  the  age 
of  twelve  years  are  by  the  common  law  bound  to  appear  at  this 
court  in  tbieir  proper  persons,  and  that  no  persons,  so  bound  to 
(e)  i  lost  99.  '^PP®^  ^^^  within  the  benefit  of  the  statute  of  (c)  Merton,  c.  10. 
which  allows  suit-service  to  be  performed  by  attorney.  And  that 
not  only  masters  of  families,  but  also  all  their  servants,  are  bound 

^i)4iE.S.  26.   ^^  JP^y  s"^**  ®"'^'  ^^^  ^^^^  every  (d)  master  may  be  amerced  for 
45  £.  pL  id.      suffering  a  servant  to  continue  widi  him  a  year  and  a  day  without 
being  put  into  the  decennary,  8cc. 

«)F.N.B.i6i.  Sect.  11.  But(6)  tenants  in  ancient  demesne  are  privileged  by 
[)alt.Sher.387.  the  common  law  from  coming  to  this  court,' unless  they  and  their 
Qou  B*  lleL  38  ^"^^estors  have  time  out  of  mind  used  to  come  to  it.  Also  (J) 
Doag.190.  parsons  of  churches  have  the  like  privilege  by  the  common  lawi 
(/)  F.N.B.  and  all  (g)  peers  of  the  realm  and  women  have  the  same  privilege 
« Inst.  in.  ^y  ^®  statute  of  Marlebridge,  c.  10.  (and  perhaps  by  the  com- 
Begister,  175.  mon  law),  unless  their  presence  be  especially  required  for  some 
(g)  t  iMt  120.   particular  cause. 

Bef^itOT,  175.    F.  N.  B.  160, 161.    Dalt  Sher.  186.    Bracton,  124. 

(%)  R^.  175.         Sect.  12.  Also  it  seems  (A)  clear  that  by  the  common  law,  as 

MiL^^^w  ^®^'  *'  ^^^  ®^^  statute  of  Marlebridge,  c.  10.  no  man  can  be 

'  obliged  to  do  suit  to  any  such  court,  within  the  precints  whereof 

he  doth  not  reside,  in  respect  of  any  lands  which  he  may  have 

within  the  jurisdiction  of  it;  for  that  no  suit  of  this  kind  is  due 

in  respect  of  the  tenure  of  any  lands,  but  only  in  respect  of  the 

(0  2  Inst  122.    personal  residence  of  the  party.     And  (t)  if  a  man  have  a  house 

Bait  Sher.  387.  which  stands  upon  the  precincts  of  two  leets,  it  is  said,  that  he 

sha^  do  his  suit  to  the  court  within  the  jurisdiction  of  which  his 

(le)  2  Inst  122.  bed-chamber  lies.     And  if  (X:)  one  have  a  house  and  family  in 

Dalt.  Shcr.  387.  ^^^  ^^^^^  j^  seems  that  he  ought  to  do  his  suit  to  that  wherein 

g)  2  Inst  122.    for  the  most  part  he  personally  resides :  but  no  man  be  of  two 

33H.^6.  pl!9.^*  leets;  and  therefore  one  who  lives  within  a  (/)  private  leet,  can- 

(«i)C.ia.584.   not  be  obliged  to  do  suit  to  the  sheriff's  torn,  or  to  any  other 

™c*"'-JM^'        grand  leet,  unless  such  private  leet,  for  some  default  of  the  lord, 

2  Hale.  70.^^  ^^  seized  into  the  king's  hands,  or  (fit)  unless  the  lord  of  the  leet 
DooglM,  537.     neglect  to  hold  his  court. 

As  to  the  Fourth  Point,  viz.  What  authority  the  sheriff  (or 
bis  steward)  hath  as  judge  of  this  court,  I  shall  consider  the  same 
in  relation,  Ist,  to  indictments;  2dly,  to  fines  and  amercements 
in  general;  and,  ddly,  to  the  appointment  of  constables. 

As  to  the  first  of  these  points,  viz.  What  authority  the  sheriff 
or  steward  of  the  torn  has  m  relation  to  indictments. 

Sect*  15.  It  seems,  that  by  the  common  law  he  might  prooeed 

to 
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to  (a). bear  and  cktermioe  any  oflEence  wiAih  his  juriadiction,  (a)Ddt.Slier. 

being  indicted  before  him  and  requiring  a  trial.     But  it  is  dear,  ^^• 

^at  he  is  restrained  from  this  power  by  the  statute  of  Magna  *  ^**^  *^* 

Charta,  c.  17.  by  which  it  is  enacted,  "That  no  sheriff,  constable, 

**  or  other  bailiff  of  the  king,  shall  hold  pleas  of  the  crown.'' 

And  it  seems,  that  this  statute  also  extends  to  the  (£)  stewards  (()aiutaf. 

of  courts-ieety  who  cannot  deliver  any  persons  indicted  before  ^^*"  S**"*  *^^ 

them  of  felony,  but  must  refer  them  to  the  justices  of  gaol-  *^''*'^** 

delivery:  neither  can  they  try  any  person  indicted  before  them  of 

any  other  offence ;  and  therefore  there  is  no  remedy  to  avoid  such 

presentments  before  them  as  are  traversable,  but  by  removing 

them  into  the  King's  Bench,  &c.  (c)  as  will  be  more  fully  shewn 

under  the  ninth  point.  (e)  8  H.  4  tr. 

B.  Leet,  11. 
S7  U.  8.  2.    Kitch.  32,  23.     Summary,  175.     1  £d.  3.  c  17.     See  Rex  «.  Boapell,  Cowp.  458.  and 
Bex  V.  Heaton,  2  Term  Rep.  184. 

Sect,  14.  But  it  is  certain,  that  the  above-mentioned  statute  of  (d!)  Kitcli.  42. 
Magna  Cfaarta  doth  neither  restrain  the  sheriff's  torn,  nor  the  ^^»  ^^^^ 
court-leet,  from  taking  indictments  or  presentments,  or  awarding  sceSir  Oaom 
process  thereon  in  the  same  manner  as  before  (d);  but  this  power  Colebroke  v, 
of  awarding  such  process  having  been  abused  by  the  sheriffs  in  Eliot,  3  Bur. 
their  toms,  (e)  was  taken  from  all  of  them  (except  those  of  ]^^  59^ 
London),  but  not  from  any  court-leet,  by  1  £dw.  4.  c.  2.  which  («)  Dalt  Shei: 
is  more  fully  set  forth  under  the  eighth  general  point  of  this  ^^>  ^^- 
chapter,  2HaJe,ri. 

As  to  the  second  point,  viz.  The  sheriff's  authority  in  his  torn 
in  relation  to  fines  and  amercements,  I  shall  consider^ — 1st,  In 
what  cases  he  may,  and  in  what  cases  he  ought  to  impose  a  fine. 
£dlyy  In  what  cases  he  ought  to  award  an  amercement. — 3dly, 
In  what  manner  such  amercement  is  to  be  awarded  and  affered. 
4thly,  In  what  manner  such  fine  or  amercement  is  to  be  reco- 
vered.— 5thly,  What  further  penalty  may  be  added  to  such  fine 
or  amercement. 

.  As  to  the  first  particular,  viz.  In  what  cases  and  in  what  man- 
ner he  ought  to  levy  a  fine. 

Sect.  15.  It  seems  clear,  that  the  sheriff's  power  in  this  court  (/)  Book  2. 
is  still  the  same  it  anciently  was,  in  all  cases  not  within  eithe];of  ^^^^i' 
the  above-mentioned  statutes  of  Magna  Charta,   or  I  Edw.  4.  (g)F.Leet,ii. 
c.  2.  from  whence  it  follows,  that  he  still  continues  a  judge  of  I^^lt.  Sber.  400. 
record,  and  may  impose  a  fine  on  all  such  as  are  guilty  of  (/)  any  \]^^  ^**' 
contempt  in  the  face  of  the  court.     Also  there  seems  to  be  no  44  £.5. 19. 
doubt,  but  that  he  may  impose  what  reasonable  fine  he  shall  (h)  7  H.  6. 12. 
think  fitting,  npon  a  (g)  suitor  refusing  to  be  sworn,  or -upon  a  gv^^i!'^*  ^* 
(A)  bailiff  refusing  to  make  a  panel,  &4:.  or  upon  a  (t)  tithingman  ^k)  See  8  Co. 
neglecting  to  make  hi^  presentment,  or  upon  one  of  the  jury  38.  b.  39. 
(i)  refusmg  to  present  the  articles  wherewith  they  are-  charged,  ^^  s^'^^qq 
or  upon  a  person  duly  chosen  (/)  constable  refusing  to  be  Dyer,  211. 

sworn.  Dalt  Sher.  401. 

•  Sect,  16.  But  it  hath  been  (m)  resolved,  that  aU  such  fines  (111)1  RoIlss. 
ought  to  be  severally  imposed  on  each  particular  offender,  and  fs, 
not  jointly  upon  all  of  them,  excejpt  where  a  whole  vill  is  to  be  ^^^[^^ 
fined;  in  which  case,  for  the  necessity  of  the  thing,  a  joint  fine 
ttpoD  all  is  good. 

As 
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•  Ai  fa»  ttMi  s^o^nil  i^wptictikr,  mz.  In  wImiI  cases  tke  •iMriff  im 
bi»  %Kn  ^ught  to  $mmi  wa  ametcement. 

(a)DaJtSher.        ^^<^^^  17«  It  seems   tbat  he  hath  a  discretionary  power  (a) 

400.  ^ther  to  award  a  fine  or  amercement  for  contempts  to  Uie 

iOr^^m      ^^^rt,  as  for  a  suitor's  refusing  to  be  sworn,  &c.    Also  there 

$M)fliw*43«*     seems  to  be  no  doubt,  but  that  at  the  common  law  he  might,  as 

^)  B.  Leou       the  steward  of  a  court-leet  ^till  may,  award  an  (6)  amercement 

s^^^'  ^9«      ^^  ^"^  person  indicted  for  an  offence  not  capital  within  bis  juris- 

Fhich»  468.       diction,  without  any  further  proceeding  or  triaj.    And  it  seems 

Kitdieii,5i,5f.  to  be  taken  for  granted  in(c)  some  books,  that  he  might  in  such 

8^£^4^5™'  ^*    <^S6S  impose  a  fine  on  the  offender,  if  he  thought  fit ;  and  the 

D;^  Slier.  401.  statute  of  1  Edw.  4.  c.  2.  which  restrains  him  from  levying  any 

fines  or  amercements  on  indictments  found  before  him,  clearly 

rapposes  him  to  have  bad  a  power  of  imposing  such  fines ;  from 

all  which  it  seems  probable,  that  in  sucb  cases  he  h^d,  and  that 

the  steward  of  %  court-leet  still  hath  a  power,  either  to  amerce 

(iQaSa.  4.S.   or  fise  tke  offender,  especially  if  the  (a)  crime  were  anyway 

eoonnoas,  as  an  affiray  accompinied  wi^out  wounding,  8ic. 

Aa  t»  nha  third  partieular,  viz.  In  what  manner  suck  ameice- 
dieiit  is  ;lo  be  anranled  and-  aiFered* 

Seoi^  18.  It  seema^  diat  if  by  an  amercement  he  meant  the 

judgment  that  the  party  shall  be  in  nusericordid  doming  ^^^^^ 

(0)iJoiie8,9Oi.  this  being  a  (e)  judical  act,  ought  to  be  the  act  of  the  court  only, 

8*(£*38^^      and  requires  not  the  concurrence  or  assent  of  the  jury  or  any 

other,  as  appears  from  'die  constant  form  of  all  entries.     Neither 

do  I  see  any  reason  why  such  an  award  of  a  misericordia  by  a 

judge  of  a  court-leet,  should  express  any  certain  sum  for  which 

the  party  should  be  in  misericordiA,  except  in  such  cases  only 

where  no  other  person  b  afterwards  to  affere  it;  for  in  other 

cases  the  award  of  a  msiricGrdia  is  only  in  order  to  authorise 

others  to  fix  the  sum  which  the  party  is  to  pay  to  the  king  for  his' 

)  8  Co.  40.    de&ttlt ;  and  in;aueh(/)  caaes  the  courts  of  Westminster  Hall 

i8t.  Ent  555.  never  do  more  than  award  that  the  parly  be  in  nmencordi&,  with^ 

F^  B.  74.      ^"^  mentioning  any  sum  in  certain ;  and  there  seems  no  reason 

why  the  judge  of  a  court-leet  should  not  follow  the  same  rule ; 

(^)fIoktS9.     and,  accordingly,  I  find  the  opinion  of  the  lord  chief  justice  (g) 

/k?^  i^'  ^HL  H^***^^*  whicn  is  the  chief  ground  of  a  resolution  in  Levinz^s 

5 Mod.isa.      ^^^  report, (A)  that  every  such  award  of  an  amercement  must 

(0  Salkeid,  M.  expTcss  a  certam  sum:  (t)  over-ruled  of' late  by  the  court  of  kipg's 

lade^Barr.       bcuch. 
I80fi> 

Sktt.  19-  But  tf  by  m  amercement  be  meant,  the  taxing,  or 
•reducing  to  a  eettdnty,  the  sum  to  be  paid  by  tfie  party  to  the 
(lb)  8  Oo.  40.     ksng«  upon' the  award  of  his  being  m  mumcereNd,  it  (i)  seems, 
RM^flniL^tiMS    ***«^*^'^  ''*'*^r***  offence  indicted,  it  ought  to  be  done  by  cer- 
KitcUen,  46.  '^*^  cffiMFS '  called  aflferofs,  being  specially  chosen  and  sworn 
KcHwood,  66.     for  this  purpose.    It  is  true  (/)  dbat  the  common  entry  of  an' 
f.Sf^ii  ^':«  aoMceiaant  Mpon  4i  pretontosent.  in  a  coutt-leet  is,  diat  the  party 
W^^'^^ry^^^^^fi^f^^^  nmfricatM  to  such  a  «utii;  without  distil 
.gtiishiiig  betw6«arthe  awmxi  of  tke  fiiJasriQardi0iaMl  the a»ses»f 
aMt  of  ithe  an[raroemfinl,.Qr  skewing. by  ^hoas  they  tare  madr.;: 
yet  in  judgment  of  law  the  award  of  the  misericordm  is  the  matiofi 

the 
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tfife  Murt  Mfy,  wd  tbe  wsBMneift  of  the  tm  td  M  }^akl»  the 
iMetdft&eaierors^MdMitmgkt  tobe^dbd.    B«tiftlw(4  M^Mtb*. 
UKJtenetit  be  for  a  conmmpt  of  the  oourt»  k  maj  be  letded  by  ^^'  ^  ^^ 
tbe  jtti^  bimseiF,  and  needs  no  other  atiferemeAt ;  for  the  (A)  19  k.  6.  r. 
jwjjge  of  crterj  court  of  reeord  ia  the  aapoat  proper  judge  of  dl  (fr)BCo.40k4ii 
contempts  offered  to  such  court ;  and  M  aiiierced:ieiit  of  this  |  J^  ^'   ' 
kind  is  in  (c)  nature  of  a  £ne,  and  caUed  so  in  some  (d)  books ;  (e)  B.jUkmt.    . 
and  it  seems  to  be  a  general  (e)  rule,  Aat  no  fine  for  a  contempt  ^' 
ts  within  the  statutes  which  require  that  amercements  be  af**  S>^.B!L«i. 
fered.  8  Co.  38. 

1^tdl»555.    8Co.d8,&c.    2  Instil.    (<}  Magtia  Oharti»  14  W.  1.  la 

As  to  dbe  ibiirtli  purlicuhir,  viz.  la  what  manner  audi  finei 
tad  aoieroemewlft  are  to  be  ftcovered* 

Seci.  20.  It  seems  that  the  king  or  lord  have  an  electioa  of 
common  right,  either  to  distrain  for  them,(/)  or  to  bring  ao  ao*  sS^^m!^  ^^^ 
tion  of  debt.  9  H.  4.  S4. 

IOH.6,7.    €.l)lb.501«    B«yiD.68.    Sav.  95, 94. 

For  the  better  understanding  of  the  nature  of  which  remedies, 
I  shsdl  first  }fLj  down  some  rules  concermng  both  of  them  in  > 

common,  and  then  descend  to  each  of  litem  in  {mitieuhnr. 

As  to  what  concerns  the  said  iremediei  in  common,  I  BhaH  lay 
down  the  following  rules : — 

Sect.  21.  First,  That  it  is  safest  in  every  avowry,  or  decla- 
ration of  this  kind,  expressly  to  (g)  shew  that  the  offence  was  (i)  HoUm, 
committed  vnthin  the  jurisdiction  of  the  court     For  i£  it  were  j^  ^^ 
not,  all  the  proceedings  were  coram  nonjudke ;  and  a  court  shall  Co.  Ent  57f , 
not  be  presumed  to  have  a  jurisdiction,  where  it  doth  not  appear  ^^ 
to  have  one.    But  perhaps  it  is  not  necessary  to  allege  in  the 
presentment  itself,  tnat(A)  the  offence  arose  within  the  jurisdiction  (J^)  Ht>b.  if9. 
of  the  court;  yet  it  is  certainly  advisable  to  have  such  aa  allega- 
tion, and  tfaat(s)  perhaps  may  supply  the  want  of  the  averment  of  (O^^***^  ^>06. 
jurisdiction  in  the  pleadings. 

Sect,  £2.  Secondly,  That  it  is(%)  advisable  expressly  to  allege,  ^)  f  Ron.  40. 
that  the  offence  was  committed  as  well  as  that  it  was  presented,  r5?2k^^ 
Sec. ;  yet  I  cannot  find  any  express  opinion  to  this  purpose  ;  but  ' 

on  the  contrary,  it  is  observable,  that  the  (/)  precedents  of  pleadh-  (0  ^"t*  **^' 
ings  of  this  kmd  in  the  best  authors  do  not  expressly  aver  Aat  c^^^^^s. 
the  offence  was  committed,  but  only  that  it  was  presented^  and 
that  it  arose  in  such  a  place  within  the  jurisdiction  of  the  courts 
&c»    It  18  true,  indeed,  that  it  hath  been  generally  (»)  holden,  6n)Moor,t!(. 
that  in  an  avowry  or  declaration  for  an  amercement  in  a-cour^  c.^z.1^ 
baron,  it  is  as  necessary  to  allege  that  the  offence  was  committed,  885, 886. 
as  that  it  was  presented.    But  to  Ais  it  may  be  answered,  that  3  Leon.  7,  a. 
a  coun-barob  k  not  a  court  of  record,  and  consequendy  »ot  ^  3  ^J^  f^; 
8b  high  authority  as  the  sheriff's  torn  or  a:  court-le^t ;  n4hher  ana* 
presentments  in  a  court-baron,  nor  even  in  any  other  eouit 
whatsoever,  so  highly  credited  by  the  kw  as  thoae  nado  ia  a 
torn  or  leet«  which  admit  of  no  traverse  to  the  truth  of  them, 
except  in  some  special  cases,  as  will  be  more  fully  shewn  under 
the  ninth  general  point  of  this  chapter. 

Sect. 


96  .6F  the  sheriffs  TORN.  Bk.  % 

(aXKflilv.  66.        5aj/.  £3.  Thibdly,  That  k  is  the  safest  ln(a)  settbg  inrtir  a 

3.keb.369.  preseotment,  or  an  afferement  of  an  ameroemeat,  to  skew  the 

frs,^^^^  names  of  the  presentors  and  afferors;  yet  I  cannot  find  this 

(b)  Rast  553.  done  in  any  of(b)  Rastal's  precedents ;  and  some  have  said,  that 

^^*  it  is  necessary  to  set  forth  the  names  of  the  presentors  in  an  action 

9^4.40.  ofdebt,butnotinrq)&viii. 

i*Vot.^05  ^**      ^^^^'  ^'  Fourthly,  That  it  is  advisable  to  shew  that  pro- 

Rayak  S04.  P^^  (^  notice  was  given  of  the  holding  of  this  court ;  yet  this  I 

Co.  Ent  572,  find  omitted  in  some  (d)  precedents ;  and  perhaps  the  contrary 

xT^l  KM  £iui  opinion  may  be  the  better,  for  that  every  court  of  record  shall  be 

,  t  R.  Abr.  365.  presumed  to  observe  all  necessary  previous  mcidents  for  the 

468.  holding  of  it,  and  all  persons  within  its  jurisdicton  shall  be  in- 

iRoif^soi^*  tended  to  have  notice  of  it.    And  for  the  like  reason  perhaps,  it 

(<0  Co.  Ent.  is  ^^^  necessary  in  an  avowry  for  a  (e)  distress  for  such  fine  or 

67f,  573.  amercement,  to  shew  that  the  party  had  previous  notice  what  it 

Bast  553. 606.    --,.-  "^  '^ 

0)45  E,  3.9.      ^^* 

u  553.  606.      ^j  ^  ^jj^  recovery  of  such  fines  and  amercements  by  way  of 
distress,  I  shall  observe, 

(/)iR.  Abr.  Sect.  9,6.  First,  That  it  seems  to  be^)  settled  at  this  day, 
665. 666.  that  a  distress  is  incident  of  common  right  to  every  fine  and 

11  Co.  S^'  amercement  in  a  sheriff's  torn  or  court-lee t,  whether  the  same 
a  Co.  41.*  beloi^  to  the  king  or  a  subject,  if  the  offence  for  which  they 
C  Jac  382.  were  imposed  be  of  common  right  incident  to  the  jurisdiction  of 
10  h!  6* 7.^*  *"^^  courts ;  but  (g)  if  such  offence  be  only  the  neglect  of  a  duty 
Con.  11 H.  7.  created  by  custom,  it  is  questionable  whether  it  do  not  require 
14.  the  like  custom  for  a  distress,  though  the  duty  be  of  a  pubh*c 

oTven^io5.  mature;  but  if  it  be  for  the  (A)  private  benefit  of  a  subject,  it 
Saym.  204.  *  scems  clear  that  no  distress  is  incident  to  it  without  a  special 
2  Kcb.  701.       custom. 

739.  745. 

(Jk)lRoU.76.    11  Co.  44. 

(\)  2  H.  4. 24.  Sect.  26.  Secondly,  That  the  sheriff,  or  lord  of  a  leet,  may  for 

47  £.  3. 13.  such  fines  and  amercements  distrain  the  goods  of  the  offender 
F^Juow^Q^^*  in  (f)  any  lands  within  the  county  or  precinct  of  the  leet,  of  whom- 

iR.  Abr.  670.  -soever  they  shall  be  holden^  except  (A*)  only  in  such  lands  which 

2  Inst.  104.  shall  be  in  the  king's  hands ;  for  that  all  such  lands,  while  tHcy 

11^  13.^'  ^'  continue  in  the  king's  possession,  are  wholly  out  of  the  jurisdic- 

F.'l>if(r.i5.  tion  of  such  courts. 

1  R.  Abr.  67a 

Sect.  ^7.   Thirdly,  That  such  a  distress  may  lawfully  be 
(O*^"^*^**'  taken  in  the(/)  highway;  for  that  the  statute  of  Marlebrid^e, 
1  And.  72.'       c.  15.  which  prohibits  the  taking  of  a  distress  there,  is  to  be  in- 
tended only  of  distresses  taken  for  services  due  by  way  of  tenure 
of  lands. 

Sect.  28.  Fourthly,  That  such  fines  and  amercements,  being 
(fli)47Ed.3.  for  a  personal  offence,  no  (mV  stranger's  beasts  can  lawfully  be 
13.  distramed  for  them,  though  they  have  been  levant  et  couchant  on 

41 E.  3. 26..      the  lands  of  the  offender. 

B.  Distr.  3. 

f.  N.  B.  100.    0#eii,  146.    Koy,  20.    Con.  1  R.  Abr.  669. 

(*)  Het.62.  '^^^*  ^'  I'^iyTHLY,  That  it  seems  to  be  («)  agreed,  that  where 

Jraicii,  476.'       any  such  court  is  in  the  king's  hands,  the  goods  distrained  for 

such  fines  and  amercements  may  lawfully  be  sold  after  they  have 

been 
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keen  k^  -a  MasoiuiUe  time,  as  the  space  of  sixteen  (a)  dajs  f  (a)  Het«  69. 
and  it  seems  the  better  (b)  opinion  that  where  any  such  court  is  (^)  s  H<  7. 4. 6. 
in  the.  hands  of  a  common  person^  if  the  goods  wer^  distrained  ^S^n'^L 
for  an  offence  of  a  public  nature,^  they  may  be  sold  of  common  Noj,i7.  ' 
lights  without  any  special  custom  for  that  ptirpose.  Qu;Het.69. 

1  BttbtSS. 

Sect.  30.  Sixthly,  That  no  bailiff  can  lawfully  distrain  for  nH.r.u, 
any  such  fine  or  amercement,  without  a  special  (c)  warrant  for  *^  ^*  ^'  ^' 
so  doing,  which  must  be  set  forth  by  him  in  an  avowry  or  justi-  («)  S  Mod.  1S8. 
fication  of  such  distress.  (1)  ^^^  ^^' 

Moor,  574. 607.    2Keb.745.    Salkeld,  lOS. 

Sect.  31.  As  to  the  recoyery  of  such  fines  and  amercements  by 
action  of  debt,  being  scarce  able  to  find  any  thing  remarkable 
concerning  this  matter,  except  what  hath  been  already  taken 
notice  of,  I  shall  content  myself  with  this  one  observation,  that  (d)ioH.  6.7. 
the  defendant  shall  (d)  not  be  suffered  to  wage  his  law  in  an  ac-  Co-  I^t.  t95. 
tion,  because  it  is  grounded  on  the  act  of  a  court  of  record.  s'nf  Abr'  W6 

See  alM  t  Lord  Rajm.  1173.    f  Burr.  1259.    1  Wik.  248.    S  WiIb.  tO.    4  Com.  Dig.    "Leetl" 
(0. 10.) 

As  to  the  fifth  particular,  viz.  What  further  penalty  may  be 
added  to  such  fines  and  amercements. 

Sect.  32.  There  seems  to  be  no  doubt,  but  that  upon  &  pre- 
sentment of  a  common  nusance  in  a  torn  or  leet,  the  sheriff  or 
Bteward  may  either  amerce  the  person  presented,  and(6)  ^Iso^Y^I^^-^ 
order  him  to  remove  the  nusance  by  such  a  day,  uilder  pain  of  (j^  Co.  £nt  * 
forfeiting  a  certain  sum,  or  may  order  him  to  remove  it  under  572. 
such  a*pain  (/)  without  amercing  him  at  all.  But  it  seems  doubt-  %^j^'^' 
fill,  whether  such  person  be  bound  at  his  peril  to  take  notice  of  (j^yx  r.  Abr. 
and  obey  such  order,  being  made  in  his  (g)  absence,  unless  ex-  46a. 
pfBjM  notice  be  given  him  of  it;  but  if  he  have  such  notice,  it  ^  j^^if  ^j|i^f ^' 
seems  clear,  that  he  shall  forfeit  the  pain  upon  a  presentment  at  Aievn,  7o.* 
another  court,  that  he  hath  not  removed  such  nusance,  (A)  with-  5  Mod.  iso. 
out  any  further  proceeding :  also  it  seems,  that  no  such  pain  can  ^^' 
be  affered  to  any(t)  lesser  sum  than  what  is  at  first  set;  and  it  («)3Leon,7,8. 
is  said  that  every  such  pain,  when  forfeited,  may  be  recovered  (k)  Moot,  75. 
either  by  distress  or  action  of  debt,  in  the  same  manner  as  a  fine  b?Lw!^  ^f  * 
or  amercement  may  be :  and  this  point  seeming  to  be  agreed  by  m  a  Co.  4i. 
most  of  the  books  cited  in  the  margent,  it  seems  probable,  that  keiiwood,  66», 
the  reason  of  the  judgment  is  mistaken  in  the  case  of  Fletcher  ^'^^  ^fl 
V.  Ingram,  as  rejiorted  by  Mr,  Serjeant  (/)  Salkeld,  wherein  the  i  r.  Abr.  468. 

OHitraiy  opinion  js  said  to  have  been  holden.  Coiu  B.  iMt, 

J. . 

(0  SdkeJd,  175v    See  5  Mod.  96.  ISO.    Ctrthew,  7S.    Baraird,  K.  B.  110.  214.    Fitig.  46. 109. 


7%e  Skerijf*s  Tarn,  as  to  the  Appemtment  of  Comtabki. 

Before  I  come  to  the  third  point,  viz.  The  authority  of  the 
as  judge  of  the  torn,  in  relation  to  the  appointment  of 

constables. 


(1)  JkaA  In  leplenn  it  mist  be  •vened,  '*  e»t      aneroenent  ebo  mmt  appear  to  have  been  by  the 
Um  defcndoBt  ««•  guflly,**  (mt  in  th»pass  Ibe  eon-      oomrt  and  not  by  tbe  Jury.    Strange,  847. 
▼iction  la  wuttdmx  to  jnsCify  tbe  officer.    The 

VOL.  II.  H 
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I 

u  I  shall  in  brief  preDiite  some  consideratiQiu  cotioeni«> 
ing  the  antiquity  and  nature  of  the  office  of  a  coostable. 

And  fibst.  As  io  the  antiquity  of  the  office  of  a  constable. 

175^1.  ^^^'  ^^*  ^^  seems  to  be  the  (a)  better  opinion,  that  both  con-- 

1  H.  7. 108.  stables  of  hundreds,  which  are  commonly  odled  high  constables, 

Owen,  105.  and  also  constables  of  tithings,  which  are  at  this  day  commonly 

Kitehen47  48.  ^^^^  P^^'^  constables  or  tithingmen,  and  were  anciently  called 

4  Init  36j>/  chief  pledges,  were  by  the  common  law,  and  not  first  ordained 

^opham,  15.  by  the  statute  of  Winchester,  c.  6.  as  it  is  holden  by  (6)  some 

%e^  ^^^  ^^y  ^^^^  9  ^or  ^^^  statute  doth  not  say,  that  there  shall  be 

LBmb.Constap  such  officers  constituted,  but  seems  clearly  to  suppose  that  there 

ble,  &.  9, 10.  yuexe  such  beCdre  the  makinsr  of  it. 

6  Co.  77.  ® 

Lord  Rajm.  119^.    (6)  Lamb.  Constable,  5.    1  Born,  384.    4  Inst  267.    1  Comm.  Il5, 355. 

S»k*^'tS  ^^'  ^^'  ^*  ^^  ^^  nature  of  this  office,  there  seems  to  be  no 

a!^tlon^. '  doubt  but  that  the  (c)  original  institution  of  it  was  for  the  better 
(i)  See  c.  It,  preservation  of  the  peace ;  for  which  purpose  a  constable  is  said 
%  H* 7^*0  ^*  ^^  ^  authorised  by  the  common  law  to  (a)  arrest  felons,  and  also 
sHaie,88.'  ^^  suspicious  (e)  persons  that  go  abroad  in  the  night,  and  sleep 
4ConiDi.s89.  by  day,  or  resort  to  bawdy-houses,  or  keep  suspicious  company, 
mn.  1. tit.  and  to  suppress (/)  affrays.  And  to  the  same  end  also  h (g) 
(g)  Lani>.  Con-  ^^^nis,  that  he  ought,  by  the  ancient  common  law»  to  present  at 
stable,  5, 6.  &c.  the  tom  Or  leet  all  those  within  his  precinct,  who  have  not  been 
r4^  RuL^'  admitted  into  some  tithing  and  sworn  to  the  king*s  allegiance ; 
151.  "  Aiid  it  seems  that  he  still  ought  by  the  law  in  (A)  use  at  this  day, 
Crompton,  sif .  to  present  all  offences  inquirable  in  the  torn  or  leet ;  yet  in  the 
S^^'^r^^'  ^*  ®®^  down  by  Kitchen,  he  only  swears  to  present  all  blood^ 
Lord  Raym*.  sheds,  outcries,  affrays,  and  rescouses  done  within  his  office. 
i«99. 1501.  s^^  55^  ^Ig^j  j^  jg  (j-j  3j|j^|^  iimt  n  constable  was  at  the  com- 

(\S  Sfllk  aaa     ^^"^  ^^  ^  subordinate  officer  to  the  conservators  of  the  peace ; 

and  consequently  since  the  office  of  such  conservators  hath  been 

dbused,  and  justices  of  the  peace  constituted  in  their  stead,  it 

hath  always  been  holden,  that  the  constable  is  the  proper  officer 

to  a  justice  of  peace,  and  bound  to  execute  his  warrants ;  and 

(fc^  5  Mod.  150.  therefore  it  hath  been  (ft)  resolved,  that  where  a  statute  auth»- 

^  rises  a  justice  of  peace  to  convict  a  man  of  a  crime,  and  to  levy 

CtftMiw  m.     ^^  penalty  by  warrant  of  distress,  without  saying  to  whom  such 

Loid  Raym.       warrabt  shall  be  directed,  or  by  whom  it  shall  ti«  B»culed,  the 

^^^^  , .  ^    oonstable  is  the  proper  (J)  officer  to  serve  such  warranty  and  itt- 

iPiSkw!        dlclabte for  disobeying  it. 

1  Hde,  581.    f  Hale,  88.    Bnt  aee  Blatcb«r «.  Ketap,  1  H.  Bfttk.  Rep.  15.  notife. 

*fm^  iRj^b.591  .^^*  ?^'  ^^^  inasmuch  as  the  office  of  editable  i«  wholly 

Moor,  845.     '  niinisterial  and  no  way  judicial,  it  seems,  that  he  may  appoint  a 

Crom.  f  n.  deputy  to  execute  a(i?i)  warrant  directed  to  him,  when,  by  reason 

j^^P'  of  sickness,  absence,  or  otherwise,  he  cannot  do  it  himself.    For 

1  Roll  W4.  ^^  public  good  requires,  that  there  should  be  always  some  officer 

1  Sid.  355.  ready  at  hand  to  execute  such  warrants,  and  the  too  rigorous 

XJ^'^^i^  restraint  of  the  service  of  them  to  the  proper  officer,  could  not 

Marco,  30.  *      *  %     . 

SKeble,309.  ""* 

1  Sid. 355.  Moor,  845.  1  Hale,  581.  t  Hale,  88.  Wood,  b.  I.e. 7.  Strange,  943.  And  aee  tbe 
icateofM»dbDritv.Waite,  thata  constable  nay  appoint  •  dtspnty  to  bflki  loldien  V9d«r  Ibe  Msliinr 
Act;  for  it  if  a  ninitenal  and.  not  a  judicial  act,  2.  Bwr.  1159 ;  md  ift  4be  eold  of  Eet.«i  GlMfc%it 
•eenit  to  be  admitted  a9  a  leitled  point  that  a  coutablo  aiaj  oialtfi  a-d^E^pa^t  1  Term  Blq^  681^ 


u 
u 
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Imt  somelmies  OHiie  a  faihire  of  justice ;  yet  I  do  not  find  it 
settM^  tiuit  a  constable  can  make  a  deputy  without  some  such 
special  canse. 

t  And  by.  I  Will,  and  Mary»  c.  18.  s.  7-  ''  If  any  person  dis- 
**  renting  from  th»  Church  of  England  be  chosen,  or  otherwise 
**  appointed  to  bear  the  office  of  high  constable  or  petit  constable, 
**  or  any  other  parochial  or  ward  office>  who  shall  scruple  to  take 
upon  him  any  of  the  said  offices,  in  regard  of  the  oaths  or 
olaugF  otha  laatter  or  thing  required  by  the  law  to  be  taken 
or  done  la  respect  to  such  office,  he  may  provide  a  sufficient 
deputy  to  execute  the  same  for  him.''  Aud  by  3  Geo.  3.  c.  32. 
8. 7.  the  like  privilege  is  extended  to  Roman  Catholics,  on  their 
taking  and  subscribing  the  oath  and  declaration  therein  speci- 
fied. 

For  the  better  uaderstandiiig  of  the  authority  of  the  sheriff,  as 
judge  of  the  torn,  in  rdalien  to  the  appointment  of  constables,  I 
shall  consider  the  following  particulars : — 

First,  Whether  the  sheriff  in  his  torn  hath  power  to  m^e  or 
remove  a  conatahle. 

Secondly,  What  persons  are  privileged  from  being  con- 
stableS' 

Thirdly,  In  what  manner  persons,  duly  chosen  constables, 
may  be  punished  for  refusing  to  be  sworn. 

Fourthly,  What  remedy  persons  having  a  right  to  this  office, 
or  to  be  discharged,  may  have  to  be  admitted  into,  or  restored  to 
it,  or  discharged  of  it. 

Fifthly,  What  power  justices  of  peace  have  in  relation  to 
these  matters. 

A^  to  THE  FiBST  PABTicuLAB,  VIZ.  Whether  the  sheriff  in  his 
torn  hath  power  to  make  or  remove  a  constable. 

Sed.  37.  It  being  said  in  some  (a)  books,  that  both  high  and  (a)DdtShcr. 

tetit  constables  are  to  be  chosen  and  appointed  by  the  sheriff  in  ^^ 
is  torn ;  amjl  by  (ft)  others,  that  they  are  to  be  chosen  by  the  ^^j  \  ^oxxtt^ 
decennary,  it  seems  difficult  to  determine  to  whom  this  power  212. 
doth  of  common  right  belong ;  yet  it  seems  clear  that  whether  I*«j'>«  C<»- 
a  constable  be  to  be  chosen  by  the  sheriff  or  decennary,  yet  he  salkeld.m. 
is  to  be  sworn  and  placed  in  his  office  by  the  sheriff,  as  being  Holt,  i5f . 
^udge  of  the  court    Also  it  seems  certain,  that  a  custom  for  Ij'^  5*^°^ 
choosing  a  constable  either  way,  is  good ;  and  it  seems  to  have  q^^^^  \^^  15. 
been  the  opinion  of  the  makers  of  13  and  14  Car.  2.  c.  12,  that  u  Modem, 
the  lords  of  the  courts-leet  have  this  power  of  Common  right ;  J*^* 
for  the  said  statute,  on  the  neglect  of  such  lords  to  appoint  a    ®"*^ 
constable,  gives  to  justices  of  peace  the  sole  power  of  making 
one ;  fiH>m  whence  it  seems  probable,  that  the  makers  of  that  ^^\  ^^  (3„.  389. 
statate  thought  that  the  like  power  did  originally  belong  of  com-  3  Keb.  so9. 
nwn  righl  to  such  lords,  and  consequently  to  die  sheriff^  in  his  ^7^^. 
tern,  where  Aere  is  no  court-leet :  but  (c)  it  hath  been  said,  that  ^  g.  J:  3^5 ' 

H  2  a  custom  Stnag^,  94S. 
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ft  cttstom  in  a  town  that  the  inhabitants  shall  serve  the  office  of 
constable  by  turns,  according  to  the  situation  of  their'  several 
houses,  is  not  good ;  for  that  by  that  such  a  course  it  may  come 
to  a  woman's  turn  to  be  constable,  as  inhabitant  of  one  of  those 
houses ;  yet  we  find  such  customs  allowed  to  be  good  in  later 
books;  and  it  seems,  that  the  consequence  of  the  reasoning 
above-mentioned  may  well  be  denied,  since  such  woman  in  such 
case  may  procure  another  to  serve  for  her. 

Sect.  38.  However  it  seems  clear,  that  the  sheriff  or  steward ' 
(«)  Bolst  174«    having  power  to  place  a  (a)  constable  in  his  office,  have  by  con- 
sequence a  power  of  removing  him. 

As  to  THE  SECOND  PARTICULAR,  viz.  What  pcrsous  are  pri- 
vileged from  being  constables. 

(h)Voj,uf,         Sect.  59.  It  (6)  seems  certain,  that  if  a  sworn  attorney,  or 
M«ch  so         other  officer  of  any  of  the  courts  of  Westminster  Hall  be  chosen 
C.Car.'s89.       i^^  ^^s  office,  he  may  have  t  writ  of  privilege  for  his  discharge; 
f  Keb.  470.       for  that  all  such  officers,  being  bound  to  give  their  personal  at- 
PoQgUs,  538.     tendance  to  such  courts,  shall  be  privileged  from  all  such  inferior 
offices,  which  it  is  apparent  that  for  the  most  part  they  cannot 
personally  execute.     And  it  hath  been  resolved,  that  such  offi- 
cers shall  have  this  privilege  not  only  where  there  is  no  special 
^c)  t  Keb.  508.  custom  Concerning  the  election  of  constables,  but  (c)  also  where  ' 
1  Le"ifi5^'      ^^^  ^^^  chosen  by  a  particular  custom,  in  respect  of  their 
t66,^*  estates  or  otherwise ;  for  that  no  such  custom  shall  be  intended . 

to  be  more  ancient  than  the  usages  of  those  courts,  and  there- 
fore shall  give  way  to  them.    And  upon  the  like  reasons  I  find 
(i)i  Modern,     it(d)  taken  for  granted,  that  practising  barristers  at  law,  and  the  n 
s^keb  578       Servants  of  members  of  parliament,  have  the  same  privil^e,  but 
1  Modero,  13.    I  know  not  of  any  resolution  to  this  purpose. 

0)  1  Jon.  46S.       Sect  40.  It  hath  also  been  resolved,  than  an  (e)  alderman  of 
Svmriuf  ^      London  is  not  compellable  to  be  a  constable,  for  that  as  an  al- 
derman he  is  bound  to  be  present  in  the  city  for  die  good  go- 
vernment of  it 


Doogiu,538. 


(/)See3Keb.  Sect.  41.  But(/)  it  hath  been  holden,  that  a  capUin  of  the 
i^d  f7s.  355  ^^*^  guards,  being  presented  to  serve  as  constable,  in  pursu- 
1  LeVioi,  f33. '  &nce  of  a  custom  in  respect  of  his  lands  in  a  town,  cannot  claim 
1  Kebk,  933L     this  privilege ;  for  that  notwithstanding  he  be  bound  by  his  office 

to  personal  attendance  on  the  kins's  person,  yet  such  office  being 
of  late  institution,  shall  not  prevail  against  an  ancient  custom. 

(^)«KcbM78.        Ai       •./  V  t  •  •  .      •  •       u  •         V 

iBlodern,  n.        Also  it(g)  seems,  that  a  practising  physician  bemg  chosen 

r^)iKeb]e,439.  constable,  in  pursuance  of  such  custom,  has  no  remedy  for  his 

^n.  f  Keble,  discharge ;  for  that  there  are  no  precedenU  of  this  kind,  and  hia 

a)  Sid.  tff.  calling  is  private.;  yet  if  such  an  officer,  or  a  (A)  gentleman  of 

^1  Keble,  quality  who  hath  no  such  office,  or  a  practising  physician,  be 

s  Show^^  75.  cbosen  constable  of  a  town,  whidi  has  sufficient  persons  besides 

A  tenant  in  *  to  execute  this  office,  and  no  special  custom  concerning  it,  per- 

•ncientde-  haps  he  may  be  relieved  by  die  king's  bench.    But  ii{i)  seems, 

^taSeoSUx,  ^^^^  ^^^^  ^  custom  cannot  exempt  fitting  persons  from  serving 

Vent  344. '  the 
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'Ae  aflbse  t>f  ooostebk,  where  tfierd*itr^>Diot  sufficient  besides 
•Aem-  to  execute  it.  Yet  these  points  se^-tiOt  to  be  settled^  as 
.-appears  by  the  various  opinions  in  the  b6ok&  t^ocerning  this 
matter,  which  are  very  differently  reported.        ' ''/:  *'/  - 

Sect.  42.  It  is  alleged  in  the  petition  of  the  Londo'n  surgeons, 
whereon  the  statute  of  5  Hen.  8.  c.  6.  is  made,  "  That  the.  wa^-;  . 
dens  and  fellowship  of  the  craft  and  mystery  of  surgeons  en/rfto^/..'- 
.chised  in  the  city  of  London,  not  passing  in  number  twelve  per-  *  ..f: 
sons,  for  the  continual  service  and  attendance  that  they  at  all         •  •':'  • 
hours  and  times  give  to  the  king's  people,  have  been  exempted  '  .*' 

and  discharged  from  all  offices  and  business  wherein  they  should 
use  or  bear  any  manner  of  armour  or  weapon,  &c."  And  there- 
upon it  is  ena<^ted  and  established,  ^*  That  from  thenceforth  the 
^*  said  wardens  and  fellowship  be  discharged,  and  not  chargeable 
^'  of  constableship,  watch,  and  all  manner  of  office  bearing  any 
f*  armom*,  &c.  and  ako  that  the  said  act  extend  to  all  barber- 
**  surgeoas,  admitted  and  approved  to  exercise  the  said  mystery 
^*  of  surgeons,  according  to  the  form  of  the  statute  made  in  that 
ff  behalf,  so  that  they  exceed  not,  nor  be  at  any  time  above  the 
f<  number  of  twelve  persons.'' 

Seci.  43.  And  it  seems  that  by  the  equity  of  this  statute,  and  t  Keble»  578. 
the  ancient  custom  of  the  realm,  all  surgeons  have  been  allowed  i  Bum,  387. 
the  like  privilege. 

i*  And  by  18  Geo.  2.  c.  15.  s.  10.  "  For  making  the  Surgeons 
of  London  and  the  Barbers  of  London  two  separate  and  distinct 
corporations,"  it  is  enacted,  **  That  all  freemen  of  the  corpora*  /^\  on  an  id-  * 
"  tion  of  surgeons  (a)  for  so  long  time  as  they  shall  use  and  exer-  dictraentsffunit 
cise  the  art  and  science  of  surgery,  and  no  longer,  shall  be  *?"ir^|f^ 
exempted  from  the  several  offices  of  constable,  scavenger,  over-  fieTofamsteble 
*  seer,  and  all  other  parish,  leet,  and  ward  offices,  and  from  itnuiybeiBo^ 
♦*  servinff  upon  juries."  ^  **»  attomey- 

^     '^      ^  generalthata 

noB pnmfmhe  granted,  unless  cause  be  shewn  by  the  opposite  party  against  it    Comyns,  31S» 

Sect.  44.  Also  by  32  Hen.  8.  c.  40.  **  The  president  of  the  Vide  sop.  s,  41* 
**  commonalty  and  fellowship  of  the  science  and  faculty  of  phvsic 
**  in  London,  and  the  commons  and  fellows  of  the  same,  shall 
not  be, chosen  constables  in  the  city  of  London,  or  suburbs  of 
the  same,  8ic.''  Yet  it  seems  to  have  been  bolden,  that  the 
equity  of  this  act  doth  not  extend  to  other  physicians  not  meu* 
tiooedin  it;  perhaps  for  this  reason,  because  physicians  have 
no  special  custom  for  their  discharge  as  suj|;eons  are  said  to 
have. 

Sed*  45.  By  6  Will.  3.  c.  4.  which  hath  been  continued  by 
subsequent  statutes,  **  All  persons  using  the  art  of  an  apothe- 
'^  cary,  who  have  been  brought  up  and  served  as  apprentices  in 
'^  die  said  art  for  seven  years,  according  to  the  statute  of  5  Eliz. 
^  shall  be  freed  and  exempted  from  the  office  of  constable,  in 
'^  the  counties  and  places  where  they  live,  for  so  long  as  they  use 
**  and  exercise  the  said  art." 

.  tBy  I  Will,  and  Mary,  c.  18,  s.  11.  "Every  teacher  or 
''  preacher  in  holy  orders^  or  pretended  holy  orders,  that  is  a 

^  minister. 
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''  miDister^  teacher,  oraceiidbor  offt  oongragMoii;  that  Aali  tritb 

"  the  oaths,  mate';adA  mtearibe  the  dedaralkmy  wai  aho  -mrtl> 

*^  scribe  Budi,  Of  ihe'Artides  of  the  Church  of  Engfatnd  astheaet 

requiroSs^sbatt'be  thenceforth  exempted  from  serving  upon  apy 

jiinr,  on  from  being  chosen  or  appointed  to  bear  any  parochid 

J*'jome§,  ward  office,  or  other  office,  in  any  hundred  6f  any  shire 

./•AdrlSlace." 

'•:V* 

t  By  31  Geo.  3.  c.  32.  s.  7.  Ae  tike  privileges  are  given  to 

Roman  Catholics,  on  their  taking  and  subscribing  the  tyatk  and 

declaration  therein  specked. 

t  By  10  and  1 1  Will.  3.  c.  23.  "  All  and  every  person  or  per- 
'^  sons  who  shall  apprehend  and  take  any  person  guilty  of  bur- 
''  ^lary,  or  of  privately  stealing  goods  to  the  value  of  five  shillings 
"  in  any  shop,  warehouse,  coach-house^  or  stable,  or  who  ahaJl 
"  assist,  hire,  or  command,  any  person  or  persons  to  comautdudi 
**  offence,  and  prosecute  him  to  conviction,  shall  have  acartifieate 
in  the  manner  directed  by  die  act,  by  virtue  whereof  he*  shall 
and  may  be  discharged  of  and  from  all  and  all  ■Mnner  of  jparisk 
and  ward  offices  within  the  parish  or  ward  wherein  such' felonry 
''  shall  be  committed.^' 

t  Also  by  31  Geo.  2.  c.  17.  s.  13.  ''  No  person  within  Ahe 
"  city  or  liberty  of  Westminster  shall  be  liable,  or  conusdled,  to 
''  serve  as  a  constable,  or  to  find  a  person  to  serve  in  his  stead, 
**  who  is  of  the  age  of  sixty-three  years,  or  upwards." 

5Biir.t790.  t  It  hath  been  determined  that  a  naturalised  foraiglier,  ex- 

cluded by  ihe  act  of  parliament  Axmi  *'  takinjr  any  civil  offine  of 
trast,"  is  thereby  rendered  ineligible  to  Ae  office  of  coMtaUe. 

Dong.  531.  t  So  ^so  a  college  barber  of  Oxford,  although  he  resides  in 

the  city  of  the  university,  and  out  of  the  precincts  of  the  qoUege, 
seems  exempted  from  this  office. 

1  Tenn  Rep.  f  But  a  younger  brother  of  the  Trinity  House  is  not  exempted 

^9*  from  the  office  by  the  charters  of  the  fraternity:  the  king,  how- 

ever, may  exempt  any  person,  or  whole  bodies  corporate,  from 
serving  the  office  of  constable,  subject  to  the  restriction,  that  the 
exemption  be  not  extended  so  far  as  to  prevent  the  existence  of 
the  office  in  any  particular  place. 

Cowp.is.  t  A  person  who  is  renant  within  a  prifvate  leet  wtllun  a  hun- 

dred, is  not  therefore  exempt  from  serving  the  office  of  constable 
within  the  hundred. 

As  to  THE  THIRD  PARTictJRAR,  VIZ.  lu  w hat  manner  persons 
duly  chosen  constables  may  be  punished  for  refusing  to  be  sworn* 

C.  Car.  567.  Sect.  46.  It  seems  that  no  person  can  lawfully  b^  committed  for 

Co.  Ent  57«.  such  refusal  without  more ;  but  it  b  said,  that  liFtbe  party  be  pve^ 
sJlk?i75f^'  sent  in  the  court,  he  may  be  fined;  and  that  if  he  be  absent,  and 
8  Coke,  38.  have  a  certain  time  and  place  appointed  him  for  the  taking  of  the 
Ld.  Rayin.  69.  oath  before  a  justice  of  peace,  and  have  also  express  notice  of  such 
^^  appointment,  and  be  presented  at  the  next  court,  for  having  re- 

fused to  take  it  accordingly,  he  maybe 'amerced.    Also  it  ^eems» 

that 
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thut  Ml  4Mtkdr  caiM  he  mty  be  indicted  either  at  tbe  leMioosof  the 

peace,  or  before  justices  of  oyer  and  terminer*^    And  it  is  advise-  . . 

able  in  all  pleadings  in  any  action  concerning  such  a  fine  or  a? 5  Mod.  9&' 

amercement,  and  in  all  indictments  for  such  refusal,  especially  129. 

and  expressly  to  set  forth  the  manner  of  eveiy  such  election,  ap-  (*i/|Jf^'^®' 

poiutment,  notice,  and  refusal,  and  before(a)  whom  the  court  was  ^30^  ^3^^  *      ' 

holden.    And  it  hath  been  adjudged,  that  it  is  insuflScient  to  say  1  Keb.4i8. 

in  genera],  that  the  partjr  was  {b)debito  mode  electus,  or  legitimi  T^V^'J'^ 

ekctiu,  or  that  he  had  notice  (c)  thereof,  without  setting  forth  the  ^  q^  77^ ' 

special  circumstances  of  such  notice,  8cc.    Also  it  is  8aid(d)  to  Vide  also 

have  been  adjudged,  that  an  indictment  for  not  finding  a  sufficient  l^^'*"^'  ^^' 

person  to  serve  die  office  of  constable,  without  shewing  that  the  Banuu^  k.  B. 

party  refused  to  serve  it  himself,  is  sufficient;  and  it  is  said  not  to  4is. 

be  sufficient  to  shew  that  a  man  was  presented  and  returned  to  be  ^^!|!^*  ^' 

a  chief  pledge,  without  shewing  that  there  were  other  inlferior  ^^^^  ^^  4^, 

pledges.  S*mid.  f90. 

As  to  THB  FOUBTH  PARTiouLAB,  viz.  What  remedy  persons 
having  a  right  to  be  constables,  or  to  be  discharged,  may  have  to 
be  admitted  into  or  restored  to  their  office,  or  discharged  of  it. 

Sect.  47.   It  seems  clear  at  this  day,  that  the  court  of  King's 
Bench,  having  the  supreme  controul  of  all  inferior  jurisdictions, 
may,  upon  the  complaint  of  any  person  apprehending  himself  to 
be  unjustly  aggrieved  in  any  such  respect,  award  a  writ  to  the  iIl.Ab.5S5w 
judge  of  the  court,  thereby  commanding  him  to  swear,  restore,  or  **!• .,  ^^ 
discharge  the  party,  as  the  case  .shall  be;  whereupon,  if  such  oni.  1  Bvlst 
judge  do  not  obey  such  writ,  nor  an  alias  and  pluries  to  the  same  i74. 
purpose,  or  return  a  sufficient  cause  to  the  court  to  justify  his  not 
obeying  it,  the  court  will  at  last  award  a  peremptory  mandamus. 

Sect.  48.  Abo  it  hath  been  holden,  that  a  person  duly  chosen  e  Jones,  fit. 
constable  at  a  court-leet,  and  refused  to  be  sworn  by  the  steward, 
may  be  relieved  by  the  sessions  of  the  peace.    But  this  point  shall 
be  more  fully  considered  in  the  next  section. 

As  to  THE  FiTTH  PARTICULAR,  viz.  What  powcr  justiccs  of 
peace  have  in  relation  to  these  matters. 

Sect.  49.  It  is  observable,  that  the  constable  being  a  principal  ^;J^*'  ^^^* 
peace  officer,  and  it  being  necessary  for  the  preservation  of  the  ^  joneT^/"  . 
peace,  that  every  vill  should  be  furnished  with  one,  the  justices  of  %  Baltt.'i74. 
peace  have,  ever  since  the  institution  of  their  office,  taken  upon  ^^i'^^ 
them,  as  conservators  of  the  peace,  not  only  to  swear  constables  ^^1*  *      ' 
which  have  been  chosen  at  a  torn  or  leet,  but  also  4o  nominate  if  Mod.  iso. 
and  swear  those  wha  have  not  been  chosen  at  any  such  court,  on  Sta^ge,798. 
the  neglect  of  the  sheriffs  or  lords  to  hold  their  courts,  or  to  take  ^  Hai^,  88. 
care  that  such  officers  are  appointed  in  them.    Also  it  seems,  that  Cod.  1  Bolst. 
such  justices  have  always  used  for  good  cause  to  displace  such  174. 
officers  which  have  been  so  chosen  and  sworn  by  them,  and  this 
power  of  justices  of  peace  having  been  confirmed  by  the  uninter- 
rupted usage  of  many  ages,  shall  not  now  be  disputed,  but  shall 
be  presumed  to  have  been  grounded  on  sufficient  authority.  And  ^ 

some  have  carried  this  point  so  far,  as  to  allow  the  justices,  at 
their  sessions,  to  swear  one  who  was  chosen  at  the  leet*  and  un- 
duly 
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duly  rejected  by  the  steward,  who  had  awoni  another  iii  his 

place.(4) 

Stnuige,  446,  Sect*  50.  However,  it  is  certain  that  justices  of  peace  had 

aod  the  books     power  to  nominate  and  swear  constables  on  the  default  of  the 

^nt"sS^Sr"  ^^"^  ^**  ^^^'  *^®^^''®  ^^®  statute  of  13  and  U  Car.  2,  c.  12.  s.  15. 
Fortliecaesui  and  therefore  they  have  such  authority  in  some  cases  not  mep- 
which  a  cooBte-  tidned  in  that  statute,  which,  reciting  '*  That  the  laws  and  sta- 
MDptedfrom*  *"^^  ^^^  apprehending  rogues  and  vagabonds  had  not  been  duly 
actions,  vide  executed,  sometimes  for  want  of  officers,  by  reason  lords  of  ma- 
i.Jac  1.  c.  5.  nors  do  not  keep  court-leets  every  year  for  the  making  of  them,*' 
24  G^  t  cl44.  ^^^  enact,  "  That  in  case  any  constable,  teadborough,  or  tithing- 
'  '  "  man,  shall  die  or  go  out  of  the  parish,  any  two  justices  of 
peace  may  make  and  swear  a  new  constable,  headborough,  or 
tithingman  until  the  said  lord  shall  hold  a  court,  or  until  next 
quarter-sessions,  who  shall  approve  of  the  said  officers  so  made 
and  sworn  as  afgresaid,  or  appoint  others,  as  they  shall  think 

le^^^cJlt!  "  ^* '  ^^^  */  •"y  officer  shall  continue  above  a  year  in  his  or  their 
*  ''  office,  that  then,  in  such  case,  the  Justices  of  peace,  in  their 
''  quarter-sessions,  mny  discharge  such  officers,  and  may  put  ano* 
"  ther  fit  person  in  his  or  their  place  until  the  lord  of  the  said 
*'  manor  shall  hold  a  court  as  aforesaid.  (5) 


Ante,  p. 
CoDceniinff  the 
expenses  0?  his 
once,  vide 
27Geo,S.c.20. 
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4  Inst  2^1. 
Crom.  21S. 


F.  Tom,  5« 
Infra,  s.  52. 
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Of  the  Sheriffs  Tom. 

Having  considered  the  power  of  the  sheriff  in  his  torn,  as  to 
the  appointment  of  constables,  I  shall  proceed  to  the  Fifth 
General  Point  of  this  chapter,  viz^  What  kind  of  offences  are 
inquirable  in  the  sheriff's  torn.  I  shall  premise  the  following  ob- 
servations. 

First,  That  it  is  no  certain  rule  that  such  offences  as  are  omit- 
ted in  18  Edw.  2.  concerning  the  view  of  frank-pledge,  are  not 
within  the  jurisdiction  of  the  torn  or  leet. 

Secondly,  That  offences  made  treason  or  felony,  or  in  any 
other  manner  having  a  restraint  by  statute  superadded  to  that  of 
the  common  law,  are  not  inquirable  here  in  respect  of  any  such 
statute,  but  only  as  offences  at  the  common  law;  for  that  die  ju- 
risdiction of  these  courts  is  wholly  confined  to  offences  at  com- 
mon law. 

Thirdly,  That  no  offence  whatsoever  is  cognizable  in  any  such 
court,  unless  it  arose  since  the  holding  of  the  last  court. 

Offences 


(4)  A  constable  was  chosen  at  iLcoork-leet,  and 
afterwards  sworn  in  before  a  sin^  justice  of  the 
peace;  upon  motion  for  an  information,  the  ooart 
held  it  to  be  a  flood  swearing. — Strange,  1149. 
S  Hale,  89.  Justices  of  the  peace  may  appoint  a 
constable  even  in  a  privileged  place,  where  there 
has  been  nobe  for  fifty  years  before,  and  proceed 
against  him  for  not  taking  the  oath.  In  the  ham- 
lets about  the  Tower  they  chose  five  where  there 
was  fonneriy  hot  one,  and  it  was  held  they  might 
do  so.  for  though  originally  constables  were 
cbosA  In  leets,  yet  being  oiBceii  whose  duty  it  is 
to  keep  tlie  peace,  the  justices  may  choose  thiem  m 
Mssi  tfimmd*^  Case  of  the  consNiblf  of  Holmby , 
lBM.Ab.439. 


(5)  But  justices,  even  in  sessions,  are  not  em- 
powered, by  the  force  of  this  statute,  to  discharge 
constables  chosen  and  sworn  in  at  the  court.lcet. 
Strange,  798;  and  the  statute  must  be  strictly  pur- 
sued by  the  sessions,  and  therefore  an  appomt- 
ment  in  the  disjunctive,  *'  for  a  year,  or  until  others 
'<  be  chosen,*'  was  quashed. — Strange,  1050.  So 
also  the  court  will  grut  a  fuo  warrmUo  against  • 
constable  elected  at  a  vestry,  and  sworn  in  at  the 
sessions,  under  this  statute;  for  prmA  fade  the 
right  of  appolothig  is  in  the  leet.  Mid  the  sessiooa 
have  no  power  if  there  has  been  no  defonlt — 
Strange,  ItlS.    Fit^bbon,  19«.    Douglas,  636. 
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€)teneM'im^vkMe  in  ^bis  conH  Bie  eiAer  capkal,  or  not  caj^ 
MeA    The  capital  offences  are  either  treasons  or  feloaies. 

'  And  FIBST9  as  to  treasons. 

Sect.  51  It  is  said  in  some  books/a)  that  the  sheriff  in  his  torn  U)  Ciom.  fit. 
tnay  inquire  of  them  all  in  general,  and  in  others^(i)  that  he  may  ^^  ^^*  <^ 
inquire  of  all  which  are  not  against  the  king's  person;  but  I  can  '[oi^'^^fl 
find  no  reason  given  for  this  distinction;  and  smce  it  is  a  general  QQ.BrolLeet, 
rule  that  offences  are  inquirable  in  this  court,  in  respect  of  their  ^ 
being  of  a  public  nature,  on  which  account  the  lowest  offences  (*)^"»^  **•  , 
against  the  kin^,  as  (c)mortnunn8  and  purprestures,  and  such  like,  («)  lot  1.  M. 
are  inquirable  m  it,  it  seems  strange  that  the  highest  should  be 
exempted.    However,  it  is  jclear(d)  that  the  sheriff  has  no  power  (<0  KitdwD,  8, 
to  inquire  of  any  offence  made  treason  by  statute,  as  of  a  treason,  ^^^^^j  ^75, 
but  only  as  it  was  an  offence  at  common  law.  6  H.  7. 4^  5. 

Secondly,  as  to  felonies.  • 

Sect.  5£.  It  is  also  generally  said  in  some  books,(e)  that  the  M 10  H.  6.  7. 
sheriff,  in  his  torn,  may  inquire  of  all  kinds  of  felonies;  and  in  ^  ^^^Dian'cif 
others,(y^  that  he  may  inquire  of  all,  except  of  the  death  of  a  plutSto-' S9s' 
man,  or  rape.     Of  the  first  of  which  it  is  said  that  he  cannot  in-  (/)  9  H.6.  4«. 
q|idre,  because  it  is  not  a  common  nusance,  but  only  a  wrong  to  a  !\f^/*,?* 
single  person.     But  if  this  reasoning  be  the  only  foundation  for  F.Toni,6,* 
this  opinion,  it  seems  difficult  to  maintain  it;  for  if  an  assault  and  40  AMise,30. 
battery  of  a  single  person,  being  accompanied  with  bloodshed  or  S^^^^JL*^  ^ 
robbery,  be  inquirable  in  this  court,  in  respect  of  the  enormity  of  Kitdieo,n. 
the  oflence,  and  the  danger  to  the  public  firom  suffering  such 
offenders  to  go  unrestrained,  it  seems  strange,  if  such  an  assault 
proceed  to  murder,  that  it  should  not  be  inquirable  in  it  also. 
But  it  is  said(g)  that  the  sheriff  cannot  inquire  of  a  rape  as  of  a  (^)  Kiicfaeii,  if • 
felony,  because  it  is  made  a  felony  by  the  statute  of  Westminster  ^J^  ^Fnnk- 
the  second,  c.  34.  by  which  it  is  enacted,  "  That  he  who  ravishes  pledge. 
^  a  woman,  shall  have  judgment  of  life  and  member.''     But  if  float.  181. 
this  statute  had  only  repealed  the  ISth  of  Westminster  1.  (by  *H^f*4^" 
which  this  offence,  which  was  ^  felony  at  common  law,  w.as  made  F.Torn^s. 
a  trespass  only,)  it  seems  that  it  would  have  restored  the  jurisdic-  F.Lcet,s. 
tion  of  the  sheriff's  torn  over  it  as  a  felony,  because  then  it  would  ^  Hale '^71 
have  been  a  felony  by  the  common  law  again;  but  now,  it  being 
a  felony  only  by  die  statute,  it  is  inquirable  as  a  trespass  only  in 
this  court. 

.  Offences,  not  capital,  inquirable  in  the  sheriff's  torn,  are  either 
such  as  amount  to  an  actual  trespass,  or  such  as  do  not  amount 
to  an  actual  trespass.  • 

And  FIRST,  as  to  such  offences  amounting  to  an  actual  tres- 
pass* a)8E.4.5. 

.   Sect^  53*  It  is  agreed, (A)  that  an  assault  and  battery  is  in-  ir,s.  i. 
quirable  here  if  there  be  any  bloodshed  in  it^  but  otherwise  not;  4  H.  6.  18. 
because  in  such  ciise  it  is  not  looked  on  as  a  common  grievance,  ^^^  ^  Fnuikr 
but  as  an  injury  to  a  particular  person.  pledge. 

Kitcb.S7,A    , 

oect.  54.  Sbcondly,  That  all  affrays  (i)  are  also  inquirable  (<)4.H.6. 10. 
here,  for  that  they  ar^  in  terrorem  poputir  BoJeUfi, 

Sect. 


' 
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a)Ktcli.ll. 
.  Leet,  26. 
8f  £.4.  SS. 
finch,  241. 


Sect.  55.  TsotDLT,  That  the  conmos  bfCMJuag(a)  of  hedges, 
walls,  or  djkes,  may  alto  be  biqiiired  of  ia  thit  oeurt,  bvt  Bot  the 
breaking  of  any  particular  hedge*  for  that  it  is  no  common  g;^iev- 


ance. 


m  Dalt  Sher. 


Sect,  56,    Fourthly,  Also  it  is  commonly  said,  that  all 

pound  breaches  (&)  may  be  in^ired  of  in  this  court,  as  being 

Ga^4LeQoai.  ^^'"'"^^  grievances,  in  direct  contempt  of  the  authority  of  the 

'  law,  by  which  pounds  are  provided  for  the  legal  detainment  of 

distresses  till  they  shall  be  delivered  by  due  course  of  law. 

Offences  mider  the  degree  of  ci^Htal,  not  amounting  to  atf 
actuai  teespass,  and  inqeirable  in  this  court,  either  inuiMdiately 
eoBcem  the  king's  interest,  or  do  not. 

First,  As  to  those  which  immediately  concern  the  king's  inte-> 
rest. 

Sect.  57.  It  seelhs  to  be  agreed,  that  all  purpre9tures{c)  or  in- 
croacbments  upon  the  king,  and  alieoatioas(i/)  in  mortmain,  and 
9eizttres(e)  of  treasure-trove,  or  of  waifs(/)  or  e8lrays,(f )  or 
goods  wrecked,  (jT)  belonging  to  the  lung,  may  be  inquirea  of  id 
this  court    But  it  seems  questionable,(g)  whether  a  prescriptioB 


(e)  Dalt  Sher. 

59S. 

(d)  Kitch.  25. 

(«)Ki«ch.40. 
18  Ed.  2. 
View  of  Frank- 

(/)  iBtelieii,  m  a  court-leet  to  inquire  of  the  sei^ttre7>f  such  things 

T?'/ai!f^to^  to  the  lord  of  i^  being  a  subject*  b^  good  or  not,  since  it  is- 

Crom.^is.  %W«^t  ^  general  rule  (A)  of  the  law  for  the  courtTleet  to  take 

(«)44£»3.i9.  Gonuaance  df  trespasses  done  to  the  private  damasB  of  the  lotd, 

(X)lSttBUl.  

135. 

Raym.  160. 
IS  H.  4.  a. 


s 


because  that  woukl  make  him  his  own  judge. 

Secondly,  As  to  offences  of  this  kind,  which  do  not  immedi- 
ately concern  the  king's  interest. 

Sect,  58.  It  seems  to  be  a  general  rule,(f)  that  all  common 
nusances  are  indictable  in  this  court,  as  all  annoyances  to  com- 
mon bridges  or  highways,  (/:)  bawdy-houses,  &c.;  and  also  all 
other  such  like  offences,  as  selling  (Z)  corrupt  victuals,  or  ex- 
posing them  to  sale;  breaking(m)  the  assize  of  beer  and  a]e;  neg- 
lecting to  hold  a  fair(n)  or  market^  in  pursuance  of  a  grant  or  pre- 
scription. Also  it  seems,  that  the  keepiug  of  false  (o)  weights  or 
measures  is  indictable  in  this  court,  whe&er  it  appear  that  they 
were  actually  made  use  of  or  not.  Also  it  is  said,  that  all  common 
disturbers  of  the  peace  may  be  here  indicted,  as  barrators,  (p) 
common  scolds,  (/>)  eves-droppers ;(/))  and  also  all  common  op7 
pressors,  as  usurers,(9)  ^*9  ^"^  ^^^  ^^^  dangerous  (r)  and  suspi- 
cious persons,  as  vagabonds,  or  those  who  ^o  abroad  in  the  night, 
and  sleep  in  the  day;  or  those  wbo  inordinately  haunt  taverns; 
stetutesSeols.  having  no  v^ible  means  to  live  by,  8cc.;  and  ako  all  suitors («)  to 
c.  iLisDot  the  court  who  shall  make  default,  &c.;  and  also(f)  all  those  who 
within  theiari*.  gimH  igyy  ^hucand  CTU  without  cause,  or  shall  neglect  to  levy  one 

diction  of  this  l        ^iT  t^^         ^  •   l^i    i     •    j 

^^^  where  they  ought,  or  to  pursue  one  nghtly  levied. 

(«)  Crom.  SIS.    (o)  18  £.  S.  View  of  Frankpledge.  Con.  Kitch.  11.  Dalt.  Sher.  S9B.    (|0  Kitchen,  11. 
iq)  Crom.  X12.    Dalt.  Sher.  394.    (r)  IB  £.  S.  View  of  Frankpledge.    Kltehen,  11^ 
(0  Dalt  Sher.  394.    18  £.  t.  View  of  Frankpledge. 

Sect.  59,  Also  it(u)  is  said,  that  every  vill  within  the  precinct  of 
a  torn  is  indictable  m  it  for  not  having  a  pair  of  stocks,  and  shall 
foifeit  five  pounds*. 

Sect*  6Q.  Also  by  statute,(jr)  many  other  offences  are  lo* 

quirable 


i)  1 R.  5.  1. 

H.  6. 10. 
Sf  £.4wS2.'S3. 
1 R.  Ab.  541, 
64f,545. 
(Ik)  Kitch.  11. 
m  1 R.  3.  1. 
B.Leet,  1. 
4  Inst.  361. 
Kitch.  11.  S3. 
3Borr.l86l. 
(m)  2  Inst.  72. 
4  £.4.  24. 
4  Inst.  262. 
R.  Abr.  543. 
Bat  breaking 
the  assize  of 
bread  as  esta- 


Hobart,  f46. 
(f)  Kitchen,  10. 

(«)KitGhen»13. 
Se«Uieiiext 

chapter. 

(ar)  Ktehen,  t% 
SDaav.Ahr. 

291. 
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f umbleis  tkb  com^  wbkh  it  mcmid  be  too  kng  k>  ewammmte 

Sect.  61.  But  it  hath  been  resoIved,(a)  that  a  man  cannot  be  («)1R.  Abr. 
«neroed  in  a  o«ttrt<Jeet  fer  aurcharging  a  oommon,  because  this  ^^*   . 
only  coBoenis  the  privale  intoreat  of  the  inhafaikants.  ^  ^       ^ 

Sect.  62.  Yet  it  hath  been  holden,(&)  that  if  there  be  a  by-law  (6)iB.Alir. 
made  in  a  couit-leet,  in  pursuance  of  a  custom  to  make  by-laws^  ^^* 
that  no  one  shall  receive  a  poor  man  to  be  his  tenant,  who  shall  ^^"^'  ^'  ^ 
he  diargeaUe  to  llie  t^wa,  noder  a  certain  penalty,  and  after^ 
waids  aa  inliahitaMl  d&td  agaiast  aach  by-law,  he  aay  i>e  pra* 
asntad  aft  ihtt  oaaKt^leet,  and  .ooaqpelled  to  pay  such  penalty.  Sm 
if  audi  b3^1aw8  be  valid,  it  seems  clear  that  they  depead  entirriy 
on  the  custom,  and  are  not  binding  of  common  right;  for  that 
the  court-leet,  as  such,  hath  nothing  to  do  with  such  matters  of  a 
private  nature :  and  how  far  any  such  court  may  receive,  from  a 
special  custom,  a  new  collateral  power  of  a  different  nature  from 
what  naturally  belongs  to  it,  may  deserve  to  be  considered.  But 
it  seems  (c)  that  of  common  right  any  court-leet,  with  the  assent  (e)  iiH.7. 14. 
oi  the  tenants,  may  make  by-laws  under  certain  penalties,  in  re*  ^i  H.  r.  40. 
lation  to  matters  properly  within  the  conusance  of  such  court,  as  Hoba^f  is 
the  reparation  of  Uie  highways,  8cc.    Also  there  seems  (d)  to  be  no  Kitchen,  45.' 
doubt  but  that,  by  custom,  a  court-baron  may  make  by-laW8,^for  (<0 1  "Dtmr. 
the  well  regulating  of  ooanmons,  and  sock  like  private  matters;  ^'^Vs 
and  therefore  mhme  a  couct'^eet  and  oewt-baroo  are  holdea  to* 
^etheir  at  tka  same  place,  as  they  aaually  are,  it  aeems  that  what 
18  transacted  thenein  in  relation  to  public  matters,  shall  be  ap* 
plied  to  the  jurisdiction  (e)  of  the  courWleet,  and  what  ia  done  >m  («)  chap,  n. 
relatioB  to  private  matters  shall  be  intended  to  be  done  by  the  mcu  6L 
eonrt^iaron. 

As  to  the  Sixth  General  Point  of  this  chapter,  viz.  Within 
what  place  offences  indictable  in  the  sheriff's  torn  must  arise. 

Sect.  63..  It  seemeth  that  it  is  not  material,  whether  suchf/)  (/)  DaltSher. 
offences  did  arise  within  the  hundred  in  which  the  torn  is  holden  ^^^* 
or  not;  for  though  the  sheriff  ought  to  hold  his  torn  in  every  ^,jfcf  Jac**** 
particular  hundred,  yet  it  seems,  that  in  each  of  them  he  holds  it  5&u 
for  the  whole  county;  and  it  is  certain,  that  he  hath  a  general  C^yCrom.  si«. 
jurisdiction  throughout  the  whole ;  yet  it  seems,  that  the  jurors  9^^  ^t  wo!* 
shall  not  be  charged  on  their  (g)  oaths  to  present  any  offences  in. 
but  those  arising  within  their  particular  hundreds.     Also  it  is  (OiR-Abr. 

Erorided  by  the  statute  of  Marlebridge,  c.  10.  that  those  who  ct^Jn^^ij. 
ave  tenements  in  different  (A)  hundreds,  shall  not  be  compelled  Co.  lit  168. 
to  come  to  any  torn,  but  only  in  the  bailiwick  wherein  they  shall  ^  Present  i. 
be  conversant;  Also  it  (t)  seems  clear,  that  no  offence,  arising  ^*  She  395, 
wicbin  the  precincts  of  a  leet,  is  in^uinMe  in  the  torn,  unless  3  Keb.  tso. 
there  hath  been  a  neglect  to  present  it  in  the  leet;  but  after  sack  (^)  ^0  H.  4. 
a  neglect  it  seems  the  better  {k)  opinion,  that  it  is  inquirable  ih  ^^  ^^^ 
the  lora,  kat  otherwise  these  ehoaU  be  a  failure  of  justice.    Yet  Fincb.  ue. 
it  seems  certain,  that  in  pleading  you  (/)  cannot  justify  the  pro-  C.  he  5*1. 
ceedings  of  the  sheriff's  torn  against  anv  offence  arising  within  a  c«n.4]]Hi; 
leet,  without  expressly  alleging  that  the  leet  has  neglected  to  sai.* 
inquire  of  it,  for  that  such  a  neglect  is  not  to  be  presumed,  (f)C^.6^i. 
where  it  doth  not  appear. 

As 
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'  As  to  Ae  Sbtbmth  BsirsmAL  Point  of  diit  chkpter^  ffiz. 
By  what  jurors,  and  in  what  manner,  indictments  in  the  ^hoiff's 
torn  ought  to  be  found. 

s  lost.  387.  Sect.  64.  It  is  enacted  by  the  statute  (7)  of  Westminster  the 

sHakr,  70.15«.  second,  c.  13.  "  That  the  sheriff  shall  take  no  inquest  either  er 

ofido,  or  by  virtue  of  the  king's  writ,  but  by  twelve  lawful  men 
at  the  least,  who  shall  put  their  seal  to  such  inquisitions;"  and 
the  same  is  also  provided  as  to  bailiffs  of  franchises. 

Ddton't  Oflke       Sect  65.  In  the  constniction  of  this  statute  it  hath  been 
€f  Sheriff,  389.   -holden,  that  if  there  be  more  than  twelve  jurors,  and  all  agree  to 
the  in^isition,  all  must  set  their  seals  to  it;  but  that  it  is  suffi- 
cient, if  twelve  of  them  only  agree,  for  those  twelve  to  set  their 
seals.  (8) 

Sect.  66.  And  it  is  further  enacted  by  1  Rich.  3.  c.  4.  ''  llat 
"^^  no  officer  return  or  impanel  any  person  to  be  taken  or  put  in 
any  inquiry  in  any  sheriff's  torn,  but  such  as  be  of  good  name 
and  fame,  and  having  freehold  to  the  yearly  value  of  twenty 
shillings,  or  copyhold  to  the  yearly  value  of  twenty-six  shillings 
and  eightpence,  on  pain  of  forty  shillings,  &€•  And  that  every 
''  such  indictment  before  any  sheriff  in  his  torn  otherwise  taken^ 
"  shall  be  void." 

f  Init  388.  Sect.  61.  And  note,'  that  the  courts-leet  seem  to  be  within  the 

S.  P.  C.  85.       letter  of  the  said  statute  of  Westminster  the  second,  and  are  said 

by  some  to  be  writhin  the  equity  of  thfe  said  statute  of  I  Rich.  3: 
7H.  &13.  but  this  seems  questionable;  for  it  is  said,  by  some  books,  that 
Vf^^'Vt  *^?  person  happening  to  be  present  at  a  court-lee^  or  to  be 
9uf^4i  riding  by  the  place  where  it  is  holden,  may  for  the  want  of  jurors 

be  compelled  by  the  steward  to  be  sworn,  whether  he  be  resi* 
dent  within  the  precincts  of  the  leet  or  not;  by  which  it  seems 
to  be  implied,  that  any  person  whatsoever  is  capable  of  being 
put  upon  the  jury  in  a  court-leet. 

t  Inst  388.  Sect.  6s.  And  to  prevent  the  altering  or  embezzling  of  any 

?in>Pl2**  such  indictment,  it  is  enacted  by  (9)  1  Edw.  3.  st.  2.  c.  17- 
''  That  the  sheriffs  and  bailiffs  of  franchises,  and  all  other  that 
''  do  take  indictments  in  their  toms  or  elsewhere,  where  indict- 
"  ments  ought  to  be  made,  shall  take  such  indicted  by  roll  in- 
*'  dented,  whereof  the  one  j^art  shall  remain  with  the  indictors, 
/  "  and  the  other  part  with  him  that  taketh  the  inquest;  so  that 

''  the  indictments  shall  not  be  embezzled,  as  they  have  been  in 
**  times  past ;  and  so  that  one  of  the  inquests  may  shew  the  one 
''  part  of  the  indenture  to  the  justices,  when  they  come  to  make 
**  deliverance." 

s  Hale,  71.  Sect.  6Q.  And  there  is  no  doubt,  but  that  this  statute  extends 

as  well  to  courts-leet  as  the  sheriff's  torn. 

Sect, 

(7)  This  act  respects  only  such  inqoisitknis  as  (9)  This  act  only  relatos  to  mA  indictflieirtB 
are  a  foundation  for  imprisonment,  and  not  inqui-  as  were  to  be  ddivered  over  to  the  Jnstioes ;  pre- 
silioos  for  oflfences  where'  the  par^  cannot  be  ap-  sentments  are  not  within  the  meaning  of  it»  and 
prehended.    3  Burr.  1861.  therefore  not  necessary  to  be  indented*    3  Bttrr« 

(8)  But  see  the  case  of  Colebroke  o.  ElBot,  1861. 
w^Mie  it  is  determine  that  it  is  not  necessary  that 
inquisidons  should  be  sealed,  except  only  such  as 

are  a  ibviidiition  fbr  imprisoDmeot.  5  Burr.  1861. 


IS  Co.  43. 
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SectmJO.  Also  there  are  many  particular  ciutoma  and  usages  Keilw.i4i. 
in  reladon  to  the  taking  of  indictments  in  these  courts;  but  it  ^^^* 
seems  to  have  been  anciently  the  most  general  course  to  impanel  ^^        ^^' 
not  only  a  grand  jury,  but  also  a  jury  of  twelve  men,  which  was  Crom.  sis,  ns. 
commonly  called  the  Petit  J  017;  and  that  all  offences  were  first ^*^''°*>^»^^ 
presented  by  the  headboroughs,  and  the  presentments  affirmed  '^^ 

by  the  petit  jury,  before  they  were  brought  to  the  grand  jury : 
however,  it  seems  that  no  exception  can  be  taken  to  any  such 
indictment  in  respect  of  the  non-observance  of  any  such  custom 
or  usage,  for  that  no  averment  lies  against  the  acts  of  a  court  of^ 
record,  and  every  iudge  of  such  court  shall  be  presumed  to  act 
according  to  the  mies  of  it. 

5ee^  71.  What  is  above  said  concerning  indictments  taken  2Hale,09. 
before  the  sheriff  in  his  torn,  is  to  be  intended  of  such  only  as  ^  ^^^  ^^ 
nre  taken  before  him  ex  officio,  for  that  he  is  restrained  to  take- 
any  such  indictment,  by  virtue  of  any  writ  or  commission  by 
28  Edw.  5.  c.  9*  which,  reciting  that  the  people  had  suffered 
many  mischiefs,  for  thist  sheriffs  of  divers  counties,  by  virtue. of 
commissions  and  general  writs  granted  to  them  at  their  own' 
suit,  for  their  singidar  profit  to  gam  of  the  people,  had  made  and' 
t^ken  divers  inquests,  to  cause  to  indict  the  |>eople  at  their  will,* 
and  had  taken  fine  and  ransom  of  thein  to  their  own  use,  and  had 
delivered  them,  whereas  such  persons  indic^d  were  not  brought 
before  the  king's  justices  to  have  deliverance,  doth  thereupon* 
enact,  for  to  eschew  all  such  mischief,  ''  That  all  such  commis- 
**  sions  and  writs  before  made,  be  utterly  repealed,  and  that  from* 
''  thenceforth  no  such  commissions  nor  writs  shall  be  granted." 

Sect.  72.  Yet  it  seemeth  not  to  be  clearly  settled,  whether,  by  F.N.B.9«. 
virtue  of  diis  statute,  all  such  writs  and  commissions,  and  the  j^  t^* 
proceedings  thereon,  be  made  wholly  void  or  not.  alilbSd  1^ 

a  IbsL  SB8a 

As  to  the  Eighth  General  Point  of  this  chapter,  viz.  In 
what  manner  indictments  in  the  sheriff's  torn  are  to  be  pro- 
ceeded upon.    . 

Sect.  73.  It  is  recited  by  1  Edw.  4.  c.  2.  *'  That  many  of  the  SomniMy,  175. 
king's  people  by  inordinate  and  infinite  indictments  and  present-  5:?'^/^'^ 
ments  of  felonies  and  other  offences,  taken  before  sheriffs  ^^.^98^999^' 
their  toms,  or  law-days  (which  were  oftentimes  afiirmed   by  3Uod.S88. 
jurors  having  no  conscience,  nor  any  freehold,  and  often  by  the 
sheriff's  menial  servants),  had  been  arrested  and  imprisoned,  and 
constrained  to  make  grievous  fines  and  ransoms,  after  which  they 
have  been  enlai^d  out  of  prison,  and  the  said  indictments  and 
presentments  embezzled  and  withdrawn."    And  therefore  it  is 
enacted,  "  That  all  indictments  and  presentments  before  any  of 
"the  king's  sheriffs  in  his  counties,  except  in  London,  their 
'*  under-sheriffs,  clerks,  bailiffs,  or  ministers  at  their  toms  or  law 
**  days^  they,  nor  any  of  them,  shall  have  power  to  attach,  arrest, 
'*  or  put  in  pris^on,  or  to  levy  or  take  any  fine  or  amercement 
"  of  any  person  so  indicted  or  presented,  by  reason  of  any  such 
"  indictment  or  presentment,   but  that  the   said   sheriiis  and, 
'^  under-sheriffs,  clerks,  or  bailiffs,  and  their  ministers,   shall  See  4  Tens 
*•  deliver  all  such  indictments  and  presentments  to  the  justices  Kep,30d. 


€4 
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'« of  peaor  aH'  tiMir  wmX  cmiBly  teMtons^   on  pun  <^  forty 
"  pMndt.'' 

And  by  1  Edw.  4.  c  2.  it  is  further  -enacted,  ''  That  the  said 
**  justices  of  peace  shaU  have  power  to  award  process  upon  aU 
**  such  indictments  and  presentments  as  the  law  doth  require^ 
**  and  in  like  form  as  if  the  said  indictments  and  presentments 
*'  were  taken  before  the  said  justices  of  peace;  and  also  to 
"  arraign  and  deliver  all  such  persons  so  indicted  and  presented 
before  the  said  sherififs,  ^cc*  And  such  persons  which  shall 
be  indicted  or  presented  of  trespass,  shall  make  such  a  fine  aa 
shall  seem  lawful  by  their  discretions.  .And  the  estreats,  of 
'*  the  said  fines  and  amercements  shall  be  enrolled,  and  by 
"  indenture  be  delivered  to  the  said  sheriffs,  under-sheriffs,  their 
**  clerks,  bailiffs,  or  ministers,  or  some  of  them,  to  the  use  and 
**  profit  of  him  that  was  sheriff  at  Ae  time  of  such  indictments 
''  or  presentments  taken.'' 

And  by  1  Edw.  4.  c.  d.  ''  If  any  of  the  said  sheriffs,  their 
'^  under-sheriffs,  clerks,  baili£b,  or  their  ministers,  do  arrest, 
**  attach,  or  put  in  prison,  or  cause  any  fine  or  ransom  to  be 
taken,  or  levy  any  amercement,  of  any  person  or  persons  se 
indicted  or  presented,  by  reason  or  colour  of  any  such  indict* 
**  ment  or  presentment  taken  before  them,  at  their  toms  or  law- 
days  above  rehearsed,  before  that  they  have  process  fiK>m  the 
ssmI  justice  of  peace,  or  estreats  delivered  out,  of  the  said 
inch^hnents  or  presentments  so  brought,  delivered,  and  pre- 
*'  sented  to  them,  that  then  the  sheriffs  which  so  do,  shall  forfeit 
**  an  hundred  pounds." 

s  Hale,  70,  Sect.  74.  It  is  observable,  that  by  the  words  of  this  statute, 

s**P  0*87       jj*8tices  of  peace  may  award  process  on  any  such  indictments,  in 

4E.4. 31.'       like  manner  as  if  they  had  been  taken  before  themselves;  and 

F.foni,s.        yet  it  is  clear,  that  if  the  sheriff's  torn  had  no  authority  to  take 

the  indictment  removed  before  such  justices,  they  have  no  power 

to  proceed  upon  it,  as  they  might  have  done,  if  it  had  been  taken 

before  themselves;  for  the  statute,  in  givms  them  sueh  power 

to  proceed  upon  indictments  in  the  sheriff's  torn,  must  be 

intended  to  mean  such  only  as  were  there  lawfully  taken,  not 

those  which  were  void  ab  inUio,  as  being  taken  coram  nonjudicej 

nor  is  there  the  least  intimation  in  the  statute  of  an  intent  to 

enlarge  the  sheriff's  power  in  taking  indictments,  but  the  whole 

purport  of  it  is  to  restrain  him  from  proceeding  on  them.    And 

to  this  purpose  it  hath  been  so  largely  construed,  that  not  only 

the  judge  of  the  court  is  punishable  for  awarding  such  process, 

1  Jones,  aoi.     but  also  the  ofiicer  for  obeying  it. — ^f  It  has  also  be^  held,  th^it 

C.Car.  S75.      this  Statute  takes  away  the  power  which  sheriffs  had  by  the 

(a)  Bengongh     commou  law,  and  the  statute  23  Hen.  6.  c.  9*  of  bailing  persons 

^'imS!^'^'        indicted  before  him  ia  his  torn,  (a)  and  obligjes  him  to  return 

4  .  Rep.  505.   ^^^  indictments  to  the  justices  at  the  next  sessions. 

As  to  the  Ninth  Gekebal  Point  of  this  chapter,  viz*  In 
what  manner  indictments  in  the  sheriff's  torn  are  to  be  traversed 
and  determined. 

Sect. 


it 


€€ 
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Sect.  75.  It  seems  to  be  (a)  agreed,  that  a  presentment  by  (b)  ^)Fiiieb,  386. 
twelve  or  more  in  a  torn  or  leet,  of  any  offence  within  the  juris-  Keilw.  52. 66. 
diction  of  the  court,  being  neither  capital  nor  conceminj;  any  jyf^^^^^* 
freehold,  subjects  the  party  to  a  fine  or  amerciament  without  (6)  keUw.  i4i. 
any  further  proceeding,  and  binds  him  for  ever  after  the  day  on  45  £.  3.S6,tr. 
which  it  is  found,  and  admits  of  no  traverse  to  the  truth  of  it; 
bat  some  (c)  say,  that  the  party  may  have  a  writ  of  false  pre-  (e)  F.  Bur.  S7i. 
^sttaetti  againat  the  jurors  the  same  day  on  which  the  indict-  Keilw.  66. 
OMnt  is  found;  yet  it  seems  agreed,  that  no  instance  ca&  be  ^^^^•^*^^- 
ahewn«of  any  audi  writ  being  actually  brought.    But  if  the  pre- 
•antnieltt  eoHeem  the  party's  life  or  (d)  freehold,  as  if  it  diarge  ^5H.  7. 4. 
him  with  not  fepairing  such  a  hq^way,  which  he  is  charged  to  ^'  J '^^^^^ 
be  boukid  to  repiiir  by  die  tenure  of  his  land ;  it  seems  dear,  diat  D^ei^'is.* 
he  may  remove  it  into  the  King's  Bench  and  traverse  it;  but  not 
it  k  barely  charge  his  person,  as  for  digging  a  ditch  in  the  high- 
way, or  not  cutting  the  branches  of  his  trees  hanging  over  it,  8ic* 
Also  it  (e)  seems,  thai  a  man  may  in  like  manner  traverse  an  (0  KeiU  66. 
iadixrtment  of  an  offeatce  wholly  out  of  the  jurisdiction  of  a  court-  ^^  ^'  ^*  ^' 
leet;  as  of  an  affhiy  or  nusanoe  done  out  of  the  precinct  of  it, 
or  of  the  noihiippearaace  of  a  person  at  a  leet,  who  lives  out  of 
she  precinct  of  it.     But  if  the  affiray  or  nusaoce  vrere  within  the 
prednct  of  the  leet,  it  seems,  that  no  one  can  traverse  it  in 
respect  of  his  own  not  living  in  it;  and  that  a  person  who  lives 
within  the  precinct  of  a  leet,  shall  have  no  traverse  to  a  present- 
ment for  not  appearing  at  it. 

Sect.  76.  But  it  seems  certain^  that  at  this  day  neither  the 
torn  nor  the  leet  have  any  power  to  try  any  traverse  whatsoever, 
as  hath  been  more  fully  shewn,  section  the  thirteenth. 

Sect.  77.  But  it  is  certain,  that  the  justices  of  peace  may  by 
force  of  the  above-mentioned  statute  of  1  Edw.  4.  try  a  man 
indicted  of  felony  before  the  sheriff  in  his  torn. 

Sect.  78.  Also  it  seems,  diat  they  may  try  a  person  np^n  any 
other  indictment  in  the  torn,  which  is  traversable  at  common 
law;  but  that  they  have  no  power  to  take  any  traverse  of  any 
other  indictment  in  the  torn,  for  that  the  words  of  the  statute  are 
o^  diat  they  may  award  process  on  any  such  indictments  as  if 
they  had  been  taken  before  themselves,  and  also  arraign  and 
deliver  the  persons  indicted,  which  must  be  intended  of  those 
indicted  of  felony,  who  only  are  said  to  be  arraigned,  and  that 
persons  indicted  of  trespass  shall  make  fines,  &c.  by  their  discre- 
tion, without  saying,  that  they  shall  be  tried;  by  which  it  seems 
to  be  implied,  that  persons  so  indicted  shall  be  fined,  as  they 
usuaDy  were  before  in  the  torn,  and  still  are  in  the  leet,  and  that 
in  some  cases  without  any  further  trial,  as  is  more  fully  shewn  in 
the  precedent  section.  (1 1) 

(11)  For  tiw  »beiitf*t  eath  of  ofice.  Tide  S      ooonti,  3  G«o.  t.  a  15, 16. ;  n^  for  fait|Mr  ptill* 
Geo.  1.  e.  15.;  for  the  manner  of  paiaiDg  his  ao-      colaiit  vide  Impey's  Office  ef  Sheriff. 
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CHAP.  XI. 
OF  THE  COURT-LEET. 

# 

4Cofiiiik  fro.  A  COURT-LEET  is  a  court  of  record^  having  the  same  juris- 
Finch,  S46.       diction  within  some  particular  precinct,  which  Uie  sheriff's  torn 

hath  in  the  county*  And  therefore  since  it  hath  been  shewn  in 
(a)Sect45,&c.  ^®  precedent  chapter,  at  what  (a)  time  and  in  what  place  the 

ehenff*s  torn  is  to  be  holden;  and  what  persons  owe  suit  to  it; 
(&)Sect  io,&c  and  what  (&)  authority  the  judge  of  it  hatn  in  relation  to  his  pro- 
re)8eotis,&c.  ceedbg  on  (c)  indictments;  and  also  in  relation  to  (cf)  fines  and 
^ Sect  17,  amercements;  and  the  (e)  appointment  of  constables;  and 
f«)*SectaSi&c  I^^^S  ^^^  shewn  what(y)lund  of  offences  are  inquirable  in 
m  Sect  51.  this  court;  and  within  what  (g)  place  such  offences  must  arise; 
oc  and  by  what  (A)  jurors,  and  in  what  manner  indictments  in  it  are 

^Sect64,  ^  y^  found;  and  in  what  manner  they  are  to  be  (t)  proceeded 
Sect  65,      upon,  traversed,  and  determined ;  and  since  the  court-leet  hath 

regularly  the  very  same  Jurisdiction  with  the  sheriffs  torn'  as  to 
(0  Sect  74,  dec  jji  (jjeg^  points,  except  msome  special  cases,  which  have  been 

already  taken  notice  of  in  the  chapter  concerning  the  Sheriff's 

Tom;  I  shall  refer  the  reader  to  the  said  chapter  for  all  these 

particulars. 

9  Inst  71, 7f  •        And  I  shall  only  consider  in  this  place, 

%t  Ed.  4.  f  9. 

1.  The  end  of  instituting  the  court-leet. 

£•  How  fitir  it  exempts  those  who  live  within  its  precincts  from 
the  torn. 

3.  How  far  it  is  subject  to  the  oversight  of  the  torn. 

4.  For  what  causes  it  may  be  forfeited. 

5.  What  ought  to  be  the  form  of  a  caption  of  an  indictment 
m  It. 

As  to  the  First  Point,  the  end  of  instituting  the  court-leet* 

IS  H.  7.  18.  Stct^  2.  It  seems  that  anciently  all  people  who  kiow  owe  suit 

Slii8t7i,7s.    to  any  court-leet  were  bound  to  come  to  the  sheriff's  torn,  in 
order  there  to  take  the  oath  of  allegiance  to  the  king,  and  to  be 
incorporated  into  some  tithing,  and  for  such  other  purposes  as 
(Ik)  Sect  2.        tu*e  set  forth  more  at  large  in  the  precedent  chapter.  (A:)    But  it 
lionet,  S8S.     being  more  for  the  ease  of  the  people,  to  have  courts  of  this 
6  Coke,  77.       |^qJ  holden  in  their  own  townships  or  manors,  by  degrees  grants 
of  such  cpurts  were  obtained  from  the  king  for  most  manors  and 
towns,  not  only  by  the  lords  of  manors,  but  also  by  other  per^ 
Ayer,90.         sons  who'  had  no  lands  in  the  places  for  which  they  obtained 
such  grants,  and  for  a  recompense  to  such  grantees,  for  the 
charge  and  trouble  they  were  supposed  to  have  been  at  in  pro- 
curing such  grants,  it  was  usual  for  the  inhabitants  who  had  the 
benefit  of  them  to  agree  to  pay  a  certain  sum  of  money,  called 
13 H.  4.  9.       Capitate,  or  certum  leta,  ifc,  at  every  such  court-leet;  and  for 
11  Coke,  4t.      the  non-payment  of  this  duty,  or  refusal  to  present  it,  such 

grantees 
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grantees  may  prescribe  to  amerce  the  defauhers^  and  to  dbtraud  i  Roll,  32.  73. 
/or  the  amercement;  but  no  suck  prescription  shall  be  allowed  iR- Abr.sii. 
for  any  other  matter  whatsoever  of  a  private  nature.  ^noMf, 

As  to  the  Second  Point,  viz.  How  far  a  court-Ieet  exempts 
those  who  live  within  the  precincts  of  it  from  the  torn. 

Sect.  3.  It  seems  to  be  a  general  (a)  rule,  that  no  man  can  be  (a)  Dalt.  Slier. 
within  two  leets  at  the  same  time,  and  in  the  same  respect;  from  ^^>  ^^* 
whence  it  follows,  that  he  who  resides  within  the  precincts  of  a  5(^^77. ' 
leet,  the  lord  whereof  doth  duly  hold  his  court,  cannot  be  com-  isH.  6.  13.  ^ 
pelled  to  come  to  the  torn,  or  any  other  superior  leet,  for  the  J;  ^*'  ^* 
taking  the  oath  of  allegiance,  or  any  other  such  like  purpose,  pj^t^c.  10. 
which  may  be  as  well  answered  by  his  attendance  at  his  own  sect/is. 
leet.    Yet  if  such  private  leet  have  not  the  general  jurisdiction  C*"»*  ^^tehen, 
of  the  torn,  but  be  (6)  specially  granted  for  two  or  three  articles  ^  ^  Abr.54«. 
of  it  only^  it  seems,  that  the  inhabitants  within  its  precinct  must  (6)  Kdlw. 
attend  the  sheriff's  torn  for  all  such  matters  of  which  such  pri^  ^R'Ah^'ftos 
vate  leet  hath  no  jurisdiction.    Also  it  (c)  seems  to  be  a  good  /^^  q,  j^.  5^. 
prescription  for  a  grand  leet  (to  which  other  inferior  leets  may  Raymond,  204. 
be  subordinate  in  the  same  manner  as  that  is  to  the  torn)  to  9vp^*^*'^^' 
oblige  the  chief  pledges,  and  a  certain  number  of  the  inhabitants  ^^^  12^*64.  * 
of  every  town  within  its  preciu'ct,  to  appear  at  every  such  grand 
leet,  to  inquire  of  such  offences  as  have  not  been  inquired  of  in 
the  inferior  leets. 

As  to  the  Third  Point,  viz.  How  far  the  court-leet  is  sub- 
ject to  the  oversight  of  the  torn. 

Sect.  4.  It  is  said,  that  the  sheriff^s  torn  as  an  {d)  overseer  of  (^  FSnch,  S46, 
this  court,  is  to  inquire  whether  the  tithings  be  whole  or  no,  and  ^^  c*  lo* 
to  present  defaults  that  are  not  redressed  in  the  leet;  and  it  seems  p^^^er.  387. 
also,  that  it  may  of  common  right  inquire  of  the  concealment  of  391. 
offences  inquirable  in  leets,  and  of  the  defaults  of  the  lords  of 
such  courts.    However  it  (e)  seems  clear,  diat  a  prescription,  to  (<)  C.  Jac.  584. 
this  purpose  is  good.     And  there  is  no  doubt,  but  that,  if  a  leet  /f^  « r. Abr. 
be  (jD  seized  into  the  king*s  hands,  all  those  who  owed  suit  to  203. 
it  ought  to  come  to  the  torn.  J"^***  ^^'^ 

As  to  the  FouBTH  Point,  viz.  For  what  causes  a  court-leet 
may  be  forfeited. 

Sect.  5.  It  sefems,  that  this  being  a  franchise  not  intended  to 
be  granted  for  the  private  benefit  of  the  grantee,  but  for  the  a»)CoU|^ 
good  of  the  public,  for  the  more  easy  and  convenient  administra-  iss. 
tion  of  justice,  shall  not  only  be  forfeited  by  acts  of  gross  and  Kitchen,  33. 
palpable  oppression  and  injustice,  (g)  but  also  by  bare  omis-  gco!so^^' 
sions,  in  not  making  it  answer  the  end  of  its  institution;  as  in  sR.*Abr.  155. 
the  not  (A)  punishing  offenders  in  the  same  manner  as  the  law  ^^  ^*  4. 1. 
requires,  or  in  (t)  neglecting  to  hold  a  court  when  it  ought  to  be  J^Vi^oi^ias. 
bolden  (at  least  if  such  neglects  be  often  repeated,  and  without  Kdlw.  148. 
a  reasonable  excuse),  or  in  not  {k)  providing  an  able  steward  to  !.&<• . 
discharge  die  office,  or  in  not  taking  care  to  have  such  other  ^j^^f'j^;*'* 
officers,  or  other  things  as  are  necessary  for  the  execution  of  jus*  jss. 
tice,  as  constables  and  ale-tasters,  8cc*  and  (/)  pUlory  and  tumbrel;  (f)  J^^V*' 

'1^.-4.  C  £111. 125. 

Mo«  573, 574. 6(yr.    iJonef ,  SSS. 
TOL.    II.  I 
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'  b#t  it  is  (a)  said,  lAat  a  vfll  may  be  boond  bjr  pvaaoriplkMa  to 
msl'  ^^'  pwf  ide  a  pillory  and  tnmbrely  and  (b)  tbat  atery  ^ill  k  bowid  of 
Moor,  607.        common  righl  to  prof  ide  a  pair  of  stocks.     Oxutre. 

(b)  KiUihen,  13.    Carter,  29.    Con.  Moor,  573,  574.    1  Jqb.  283. 

As  to  the  Fifth  Point,  viz.  What  ooght  to  be  the  form,  of 
the  caption  of  an  indicfment  in  a  court-leet. 

(e)  Vide  sup.         It  hath  been  (c)  resolved, 

c.  10.  seet  9. 

Salkeld,  195.  Sect.  6.  FtRST,  That  the  caption  of  an  indictment,  ad  cur. 

vis.franc.pleg.  cum  cur.  baron.  S^c.  is  good;  for  that  the  words 
cum  cur.  baron,  shall  be  rejected ;  and  it  cannot  but  be  intended 
that  the  indictment  was  taken  by  that  court,  which  alone  hath 
the  colour  of  authority  to  take  it. 

Sslk,  200^  Seet.  7.  Secondly,  That  the  not  setting  forth  in  tbe  caption 

whether  such  court  be  holden  by  grant  or  prescription^  is  helped 
by  a  multitude  of  precedents. 


CHAP.  XIL 

OF  ARRESTS  BY  PRIVATE  PERSONS. 

Having  tbua  endeavoured  to  shew  the  nature  of  the  courts 
which  have  jurisdiction  over  criminal  offences,  I  am  now  to  sheW. 
in  what  manner  offenders  are  to  be  proceeded  against  by  such 
courts. 

And  ia  order  hereto  I  shall  consider, 

1.  How  they  are  to  be  apprehended. 

2«  In  what  manner,  and  in  what  cases,  they  are  to  be  buled.  • 

3.  In  what  cades,  and  in  what  manner,  they  are  to  be  commit* 
ted  to  prison. 

4.  How  far  they  and  their  assistants  are  punishable  for  a 
hinderance  in  bringing  them  to  public  justice. 

As  to  the  first  of  these  points  I  shall  consider, 

FiKST,  In  what  nutnner  such  offenders  are  to  be  apprehended 
by  private  persons. 

Secondly,  In  what  manner  by  public  officers. 

Thibdi«y,  In  what  cases  il  is  lawful  to  break  open  doors  ia 
order  lo  apprehend  them. 

As  to  arrests  of  such  offenders  by  private  persons,  I  shall 
examine : 

1.  Where  arrests  of  this  kind  are  commanded  and  enjoiaed  by 
law. 

i.  Where  they  are  permitted  by  law. 

3.  Where  they  are  rewarded. 

•  As 
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Mb  to  TSB  FiftsT  v^vm^  wt.  In  what  ctMs  anrtfitB  bj  {niifftte 
perBOOft  flPB  commanded  and  eajoiaed  by  law. 

Serf.  1.  It  seems  clear,  that  aH(«)  persons  whatsoever  who  are  («)  sinst  5». 
present  when   a  felony  is  cammatted^  or  a  dangerous  wound  |„J|^/o*'oo 
given,  are  bound  to  apprehend  the  offender,  on  pain  of  being  i  Hide,  44d.' 
nned  and  imprisoned  for  their  negleet^(&)  unless  they  were  under  3H.7.'  c.  i. 
age  at  the  time.  Vi^*^ 

Sect.  2.  And  for  this  cau8e>(c)  by  the  common  law,  if  any  ^\^^^:  ^t*' 
homicide  be  commiHed,  or  dangerous  wound  given,  whether  i  Black.  56i.  * 
with  or  without  malice,  or  even  by  misadventure  (£?)  or  self' (<?)  ^mm.  90^ 
defence,  in  any  town,  or  in  the  lanes  (e)  or  fields  thereof,  in  the  *Hale,7S,75, 
day-time,  and  the  offender  escape,  the  town  shall  be  amerced^  SH.  7.  c.  i. 
and  if  out  of  a  town»  the  hundred  If)  shall  be  amerced.  3  Inst.  53. 

4  Inst.  183. 

Sect,  3.  And  since  the  statute  of  Winchester,  c.  5.  which  J-^"-  ^• 
ordains  that  waned(g)  towns  shall  be  kept  shut  from  suti-setting  F.Cor!  s38.' 
to  sun-ratng,  if  the  fact  happen  in  any  such  town  by  night  or  by  «9S.  399. 35$. 
day,  and  the  offender  escape^  the  town  shall  be  amerced.  f?^'  ^  , 

•^  *^  Con.  I.Leon. 

Seet.,4h  Amd  ai  all  prtv8te(A)  persons  are  bound  to  apprehend  /^^xnst.  315. 
all  those  who  shall  be  gdiky  of  any  of  the  crimes  above-^men^  F.  Cor.  sos. 
tioned  in  their  view,  so  also  are  they  with  the  utmost  diligence  ^^IP^^*  ^^* 
to  pnr9iie»  and  endeavoor  to  take,  all  those  who  shall  be  guilty  (^ s.  p.  a^' 
thereof  out  of  tfam  view,  upon  a  hue  and  cry  levied  against  Uiem.  3  insL  53. 

7  Coke,  6, 7. 

Sect,  5.  Sue{i)  and  cry  is  the  pursuit  of  an  offender  from  town  (^)  Sum.  90. 
to  town  till  he  be  taken,  which  all  who  are  present  when  a  felony  ^^59^^* 
13  committed,  or  a  dangerous  wound  given,  are,  by  the  common  f  Hale.  75,76. 
law,  as  well  as  by  statute,  bound  to  raise  against  the  offenders  3  Inst  117. 
who  escape,  on  pain  of  fine  and  imprisonment.    Also  it  seems(ft)  /{^  s'jfi/J^iig 
certain,  that  a  man  may  lawfully  raise  it  against  one  who  sets  \\7, 
upon  him  in  the  highway  to  rob  him.     It  is  also  enacted  by  the  t  Hale, 588. 
statute  of  Winchester,  13  Edw-  1.  c.  4.(/)  that  the  hue  and  cry  ^^^^q^^* 
shall  be  levied  upon  any  stranger  who  shall  not  obey  the  arrest  f  inst'i7l* 
of  the  watch  in  tne  night-time;  and  9tl{m\  Edw.  1.  st.  £.  which  F.Corone,S95. 
was  made  against  trespassers  m  forests,  chases,  parks,  and  war-  Crom!^7^79r 
reAs,  seems  to  allow  the  levying  thereof  upon  any  such  offenders.  Brecton^  3' c.i! 
But  If  a  man  take  upon  him  to  levy  a  hue  and  cry  without  suffi-  Q^2^^\  ^* 
cient  cause,  he  shall  be  punished  as  a  disturber  of  the  peace.        joi!"** 

Seei*  &  la  order  rightly  to  raise  a  hue  and  cry,  you  ought  to  yideaiso 
go  to  the  constable  of  the  next  town,  and  declare  the  fact,  and  4Edw.i.  sLf. 
de9enbe{n)  the  offender,  and  the  way  he  is  gone ;  whereupon  the  ^^^^^^^^^ 
constable  ought  immediately,  whether  it  be  n^t  or  day,  to  raise  (n)  29  E.  3. 39. 
hiaown  town,  and  make  a  search  for  the  omnder;  and,  upon  F.Tres.s5s. 
the  not  finding  him,  to  send  the  like  notice,  with  the  ntmost  ex*  ^  ^lljeToo  ^^' 
pedition,  by  bcnrsemcm  as  well  as  footmeo,  to  the  constables  of  all  101.    '      ' 
the  neighbouring  towns,  who  ought,  in  like  manner,  to  search  for  si  H.  r.  te. 
the  offender,  ai^  also  to  give  notice  to  tbeir  neighbouring  con-  ^^^"j^.^^* 
BtMes,  and  they  to  the  next,  till  the  offender  be  found.  Summary,  91. 

Crompton,  178. 

Sect.  7.  Also  eveiy  privaite(o)  person  is  bound  to  assist  an  (o>B.i.  tir. 
officer  d^nanding  his  hdtp  for  the  tdung  of  a  feton,  or  die  sup- ^''^^'^7*'' 
presaitig  an  affsay,  or  apprehending  the  afirayers,  &c. 

1  2  t  Also 
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the  statatee  of 
Jeofail. 
Cro.Jac.496. 
12  Mod.  «4S. 
Rastal,  406. 
Latch.  If7. 
Cro.  Elu.  14t, 
270.  76S. 


tt 


ee 


«  Vent.  215. 


ft 


€€ 


(a)  This  is  not  a      f  Also  by  the  Statutes  of  W]nton>(a)  13  Edw.  I.  st.  £.  c.  1  &  2« 
E^°^j!!!!-r!!?"  ^^^  ^^  ^EAw.  S.  c.  11.  it  is  enacted,  'f  That  immediately  upon 
**  robberies  and  felonies  committed,  fresh  suit  shall  be  made  from 
*'  town  to  town ;  and  if  the  country  will  not  answer  for  the  bodies 
'*  of  such  offenders  within  the  space  of  forty  days,  (6)  the  inhabit- 
ants of  the  whole  hundred  where  the  robbery  shall  (c)  be  done, 
with  the  franchises,  being  within  a  precinct  of  the  same,  shall  be 
^    .  -r. .        "  answerable  for  the  robberies  done,(l)  and  also  the  damages.'' 

Brook,  Debt,  ^   '  ® 

lOS.  Godl>olt,58.  7  Co.  6.  2  Inst.  569.  1  Sid.  11.  (6)  3  Lev.  320.  Heme,  215.  Tbesaunis  Bre- 
Tium,  141.  2Sauod.  376.  (c)Cro.Jac.  187.118.  Yelv.116.  Noy,125.  Shower,  94.  Andr.llS. 
117.    Comb.  160, 161. 

t  But  these  statutes  being  thought  oppressive  in  subjecting  the 
hundred  to  an  action,  notwithstanding  its  utmost  exertions  to  ap- 
prehend the  offender,  and  also  to  force  the  surrounding  hundredis, 
as  well  as  the  party  robbed,  to  contribute  their  assistance  to  attain 
the  ends  of  public  justice,  it  is  enacted  by  the  27  EUz.  c.  18. 
*'  That  the  inhabitants  of  every  hundred  wherein  negligence, 
fault,  or  defect  of  pursuit  and  fresh  suit,  after  hue  and  cry 
made,  shall  happen  to  be,  shall  answer  and  satisfy  by  the  one 
''  moiety  of  the  damages,  as  shall  by  force  of  the  said  statutes  be 
**  recovered  against  the  hundred  in  which  any  robbery  or  felony 
*'  shall  be  committed."(^) — ''That  no  hue  and  cry,  or  pursuit  by 
'^  the  country,  oi^  inhabitants  of  any  hundred,  shall  be  allowed  and 
taken  to  be  a  lawful  hue  and  cry  upon,  or  pursuit  after,  any  the 
;  said  felons  or  offenders,  except  the  same  be  done  and  made  by 
horsemen  and   footmen.'' — *'  That  no   person  robbed   shall 
maintain  any  action  upon  these  statutes,  unless  he  shall,  with  as 
much  convenient  speed  as  may  be,  give  intelligence  of  the  felony 
to  some  of  the  inhabitants  of  some  town,  village,  or  hamlet, 
near  unto  the  place  where  such  robbery  shall  be  committed; 
and  also,  first,  within   twenty  days  next  before  such  action 
brought,  be  examined  upon  oath,  before  some  justice  of  the 
peace  of  the  county,  inhabiting  in  the  hundred  where  the  rob- 
bery was  committed,  or  near  the  same,  whether  he  knew  the 
**  felons  or  robbers,  or  any  of  them ;  and  if  upon  such  examina- 
**  tion  it  be  confessed  that  he  does  know  them,  he  shall,  before 
action  brought,  enter  into  bond  before  the  said  justices,  effectu- 
ally to  prosecute  the  said  robbers  by  indictment  or  otherwise.'' 

But  by  8  Geo.  2.  c.  l6.  *'  No  person  shall  maintain  any  action 
upon  the  above-recited  statutes,  unless  he  shall,  over  and  above 
the  intelligence  required  to  be  given  by  the  statute  of  Eliza- 
beth, give  notice  of  the  robbery  committed  on  him  to  one  of 
the  constables  of  the  hundred,  or  to  some  constable  or  officer  of 
some  town,  parish,  hamlet,  village,  or  tithing,  near  unto  the 
place  where  such  robbery  shall  happen,  or  shall  leave  notice  («) 
m  writing  of  such  robbery  at  thedwelling-hou8e(/)  of  such  con* 
stable  or  officer,  describing  in  such  notice  the  felon  or  felons, 
and  the  time  and  place  of  the  robbery;  and  also  shall,  within 

"  the 


(d)  To  be  reco- 
vered at  West- 
minster, in  the 
name  of  the 
clerk  of  the 
peace,  and  for 
the  use  of  tiie 
hundred  where 
the  offence  is 
committed ; 
which  suit  shall 
not  abate  by  his 
death  or  re^ 
moTal. 
Dyer,  S70. 
Cro.  Jac.  675. 
3  Mod.  «87. 
Co.  Ent.348. 
Clirt.  578. 
Rastal,  406. 
Cro.Elia.  142. 
C.  Car.  «6. 37. 
t  Salkeld,  614. 
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(«)  Strange, 
406.  1170. 
Comyns,  345> 
(/)  Wilson, 
105. 109. 
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(1)  The  robbery  miMt  be  done  openly,  and  with 
force  and  violence/  7  Co.  6,  7.  Salkeld,  6l4i 
Styles,  4$7,  and  not  in  any  house.  Moor,  6^0. 
3  Leon,  S6f .  Cro.  Jac.  496.  Cro.  Ells.  753. 
Bed  Tide  7  Mod.  160*  157.    Bat  it  it  not  necessary 


to  be  in  a  highway,  7  Mod.  159 ;  in  a  private  way, 
or  in  a  coppice,  is  sufficient,  Z  Salk.  614.  Carth.  71. 
Wilson,  41S.  437.  Lord  Baymond,  828.  11  Mo- 
dem,  8.  Strange,  lOll,  or  on  Svnday,Cro.  Jtc. 
496.    Strange,  06. 
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**  the  space  of  twenty  day8(a^  next  after  the  robbery  committed,  ^)&lardi.  ii. 
**  cause  public  notice  to  be  given  thereof  in  the  London  Gazette,  ^'  ^'*  *^^* 
''  therein  likewise  describing  the  felon  or  felons,  (A)  and  the  time  si^Vfsss. 
''and  place  of  such  robbery,  together  with  the  goods (c)  and  Sid. 45. 209. 
*'  effects  whereof  he  was  robbed  5  and  shall  also  before  any  such  W  *  Wilson, 
*•  action  commenced,  go  before  the  chief  clerk,  secondary,  or  /^)  |  Baracs, ' 
"  iilazer  of  the  county  where  the  robbery  happened,  or  the  clerk((/)  37i.  468. 
**  of  the  pleas  wherein  such  action  is  intended  to  be  brought,  or  W  Awlr.  116. 
"  their  respective  deputies,  or  before  the  sheriff  of  the  county 
*'  where  the  robbery  shall  happen,  and  enter  into  a  bond  (gratis) 
**  to  the  high  constable,  who  is  authorised  to  support  or  defend 
*'  such  action  of  the  hundred,  in  the  penal  sum  of  <£l(X),  with  iTennRep.7i. 
**  two  sufficient  sureties  for  securing  the  due  payment  of  his  costs 
**  in  case  he  should  be  nonsuited,  &c." 

t  By  8  Geo.  2.  c.  I6.  s.  3.  "  No  hundred,  or  franchise  therein,  March.  10, 11. 
shall  be  chargeable  by  virtue  of  these  statutes,  if  one  or  more  of  ^  S'^*  ii< 
the  felons  be  apprehended  within  forty  days(€)  next  after  such  (<)  I>oiig.704. 
public  notice  given  in  the  London  Gazette,^* 

t  By  8  Geo.  2.  c.  16.  s.  11.  "  Every  constable  or  officer  to 
"  whom  notice  shall  be  given  as  aforesaid,  and  every  constable  of 
the  hundred,  and  every  constable,  borsholder,  headborough,  or 
tithingman,  of  any  town,  parish,  village,  hamlet,  or  tithing,  within 
**  the  hundred,  or  the  franchises  within  the  precinct  thereof, 
''  wherein  such  robbery  shall  happen,  shall,  with  the  utmost  ex- 
"  pedition,  make,  and  cause  to  be  made,  fresh  suit  and  hue  and 
*'  cry  after  the  felon  or  felons,  on  pain  of  forfeiting  five  pounds." 

t  But  by  Geo.  2.  c.  l6.  s.  12.  **  No  action,  suit,  or  information,  ioModeni,i9d. 
"  shall  be  brought,  unless  within  six  months  next  after  the  matter  ^^^*^' 
**  or  thing  done;  in  which  action  an  inhabitant  of  any  hundred  Srownlow,  156. 
"  may  be  a  witness.'*  Siderfin,  139. 

t  By  22  Geo.  2.  c.  24.  No  person  whatever  shall  recover 
against  any  hundred  more  than  <£200,  unless  the  person  so  robbed 
shall,  at  the  time  of  the  robbery,  be  together  in  company,  and* 
be  in  number  two  at  least,  to  attest  the  truth  of  the  same;  nor  by 
30  Geo.  2.  c.  3.  and  4  Geo.  3.  c.  2.  s.  118.  unless  three  persons 
b^  present,  if  the  plaintiff  is  receiver  of  the  land-tax. 

Arrests  of  offenders  by  private  persons  permitted  bylaw,  are 
either  by  their  own  authority;  or  by  a  warrant  from  a  justice  of 
peac^. 

Arrests  of  this  kind  by  their  own  authority  are  either  in  respect 
of  treason  or  felony ;  or  in  respect  of  inferior  offences. 

Arrests  of  this  kind  in  respect  of  treason  or  felony,  are  either 
for  the  suspicion  of  such  crimes  already  done,  or  supposed  to 
have  been  done ;  or  to  prevent  their  being  done. 

As  to  such  arrests  for  such  suspicion,  I  shall  endeavour  to 
shew, 

1 .  What  are  sufficient  causes  of  suspicion. 

,  2,  By  whom  the  person  arrested  must  be  suspected. 

3,  Whether  any  such  cause  will  justify  an  arrest,  where  no  trea-  ^ 

son  • 
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80O  w  felooy  at  nil  hidli  baen  eommitlod^  or  dangerout  wo»€l 
given. 

4.  In  what  manner  an  arrest  for  suspicion  is  to  be  justified  in 
pleading. 

Sect,  8.  As  to  the  first  particular^  viz.  What  are  jsuffioient 
causes  of  suspicion,  I  shall  take  noUoeof  some  of  the  priiicipal  of 
tbeni»  wbi<:h  are  generally  agreed  to  justify  die  arrest  of  aa  moo* 
cent  person  for  felony. 

Sect.  9*  First,  The  common  fame  (a)  of  the  country.  But  it 
9eem8,{b)  that  it  ought  to  appear  upon  evidence,  in  an  action 
brought  for  such  an  arrest^  that  such  fame  had  some  probable 
snround. 

Dyer,  S36.  ® 

Bridg.  62.    7  E.  4.  SO.    Sammarj,  91.    Keilw.  81.    Pulton,  13.    (5)  2  Inst  5S.    Crom.  99,  99. 

S.F,  C.97.    BradoB^iiS,    Aii4  seethe cfiM of |iedm«h9,CBtcl)pple,0ald.S(91, 


(a)  S  H.  r.  15. 

I  Hale,  588. 
«  Hale,  81* 

5  H.  r.  4, 5. 

II  £.4.  4. 


Sect,  10.  Sbookdlv»  The  living (c)  a  vagrant,  idle,  and  dis- 
orderly life,  without  having  any  visible  means  to  support  it. 

Sect.  11.  Thirdly,  The  being  in  coinpany(£{)  with  one  known 
to  be  an  offender,  at  the  time  of  the  ofience;  or  generally  (e)  at 
other  times  keeping  company  with  persons  of  scandalous  reputa- 
tions. 


(tf)7E.4.  fO, 
17  E.  4.  ». 
Sommary,91. 
Pulton,  13. 

(d)  7  £.  4.  SO. 
Keilwood,  71. 
Pulton,  3. 
Summary,  91. 

(e)  3  Inst.  52. 

Crom.  98.  Sect,  IS*  FovETHLY,  The  being  found  in  such  circumstances 

(/)  11 E.  4.  4.  as  induce  a  strong  presumption  of  guilt;  as  eoming(y )  out  of  a 
12  Co.  92.  *  bouse  wherein  murder  has  been  committed,  with  a  bloody  knife 
(^)7  E.4.  so.  in  one's  hand;  or  being  found  in  posse86ion(^)  of  any  part  of 
^  r.ii_  ft«-  goods  stolen^  without  being  able  to  give  a  probable  account  of 
coming  honestly  by  them.. 

Sect.  13,  FiFTHi^Y^  The  behaving  one's  self  in  such  manner  aa 
betrays  a  consciousness  of  guilt;  as  where(^)  a  man  being 
charged  with  a  treason  or  felony  says  nothing  to  it,  but  seems 
tacitly  by  his  silence  to  own  himself  guilty;  or  where  a' man  ac- 
cused of  any  such  crime,  npon  hearing  that  a  warrant  is  taken  out 
against  him,  doth  abscond. 

Sect.  14.  Sixthly,  The  being  pursued(i)  by  an  hue  and  cry. 

As  to  the  second  particular,  m.  By  whom  the  person  must  be 
suspected  upon  such  w  arrest  for  suspicion. 

Sect.  16.  It  seems  to  be  {k)  agreed,  drat  the  law  hath  so  tender 
a  regard  to  the  liberty  and  reputation  of  every  person,  that  no 
causes  of  suspicion  whatsoever^  let  the  nuiober  and  probability 
of  them  be  ever  so  great,  will  justify  the  arrest  of  an  innoceat 
man,  by  one  who  is  not  himself  induced  by  them  to  suspect  him 
to  be  gailty,  whether  he  make  such  arrest  of  his  own  head,  or  in 
obedience  to  the  commands  of  a  private  person,  or  even  of  a 
constable.  (2) 

As 


C.  Eliz.  901. 
C  Jac.  190. 
Pulton,  36- 
Sumnwry,  91. 
Moor,  600. 
(ft)CroiiL9a» 
99. 
F.  Cor.  24. 


(0  29  Elis.  871. 
29  E.  3.  39. 
F.  Tres.  252. 
5H.7.  5. 
21  H.  7.  28. 
Summanr,  91. 
(fc)10H.7.  17. 
2  Hale,  79. 
2  H.  7. 15. 
7  £d.  4.  20. 
20  E.  4.  6. 
HE. 4.  4. 
C.  Eliz.  871. 
12  Co.  92. 
17E.4,  5. 


(2)  It  appears  to  be  decided  by  the  case  of 
Samuel  v.  Pajoe  and  others,  on  a  motion  for  a  new 
trial  in  Easter  Term,  20  Geo.  3.  that  constables  and 
their  assistants  are  iostified  in  arresting  a  roan^jMin 
a  given  charge  of  felony  even  although  tlie  goods 
charged  to  have  been  stolen  are  not  found  by  them 
upon  the  search-warraot,  and  the  jur/iind  tnat  no 


felony  was  committed.  The  strict  rule  of  law,  '*  that 
"  if  a  felony  hanaetuaUy  been  committed,  any  man, 
"  apon  reasonable  probable  grounds  of  suspicion, 
"  may  justify  apprehending  the  suspected  person 
**  to  carry  him  befere  a  raacistrate,  but  that  if  no 
felony  has  been  committed,  the  apprehension  of 
a  person  cannot  be  justified  by  atrjr  body,"  was 

considered 


it 


«« 
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.A«  to  tbe  tUid  partmibiv  viz»  Whether  aaj  aucb  cbiim  of 
suspicion  will  justify  an  arrest  where  no  treason  orHelony  at  ali 
hath  been  committed^  or  dangerous  wound  given. 

Sect.  16.  It  is  hoMen  in  some  {a)  books,  that  none  of  the  (a)tlnst.i73. 
above-mentioiied  cavses  will,  in  «fij  case,  justify  the  arresting  a  C!.  Jac.  i94k 
man  for  the  suspicioE  of  a  crime,  where  in  truth  no  such  crime  |J^*^^'  ^'91 
bath  been  committed  either  by  him  or  any  other  person  whatso-  t  h.7.  i' 
ever.    But  howsoever  this  rule  may  in  general  be  true,  it  seems  ^  ^*  ^-  ^ 
very  hardly  maintainable  in  the  case  of  an  arrest  of  an  innocent  3^.^  fi8. 
person  upon  a  hue  and  cry  levied  against  him,  in  such  a  place  F.Trej.26t. 
where  bis  character  is  unknown,  and  with  such  other  circum-  29E.3.C.  39. 
stances,  that  -the  people  of  the  eounty  have  no  reason  to  presume  j^^'^^' 
it  groundless;  for  in  such  cases^  it  would  be  a  great  mconve- 
nience  to  discourage  persons  from  .following  a  hue  gnd  cry  with 
that  vigour  and  dil^eace  which  the  law  expects  and  the  public 

5ood  xequires,  by  making  them  liable  |o  an  action  if  it  should  in 
lie  event  prove  to  have  been  levied  without  aufficient  cause, 
which  they  cannot  take  time  to  examine  without  det&ying  their 
pursuit:  and  since  the  person  injured  by  such  an  iU-grounded 
hue  and  cry  has  a  good  action  against  him  that  raised  it,  there 
seems  to  be  no  necessity  that  he  should  also  have  a  remedy 
against  another.    And  tUs  opinion  seems  to  be  the  more  plan-  « 
sible,  for  that  among  the  (b)  books  (c)  cited  to  maintain  the  con*  0*)  ^  ^-  ^* 
trary,  (4)  thaft  which  alone  dotli  directly  affirm  it,  seems  to  go  \\^v\      4 
upon  an  argument  BHuiifestly  incondusiire;  for  it  says,  Ihat  an  sH/r.'clid* 
hoe  and  cry  is  not  a  sufficient  antkoriiy  io  arrest  a  man  unless  a  (c)  <  Inst  irs. 
felony  be  done,  because  the  words  of  the  statute  ef  Westminster  W  *  H.  r.  -c.  5. 
die  first,  c.  9*  are,  ^  that  all  men  sbaH  be  ready  upon  Inre  and 
**  cry  %o  arrest  felons,^  but  where  no  felonyvis  done,  there  can 
be  no  felon,  Sec.    To  this  it  may  be  replied,  that  this  argument, 
if  it  preire  any  thing,  proves  that  none  btit  felons  can  be  arrevfeed 
on  a  bue  and  cry,  which  seems  to  be  manifestly  false ;  for  it  is 
agreed  by  all  the  books,  that  if  a  felony  be  actually  committed, 
an  iBooceiit  person,  on  whom  a  hue  and  cry  for  it  is  levied,  may  /^\  j^^w  by 
lawfully  be  arrested:  also  there  seems  to  be  no  doubt,  but  that  4 Geo.  4.C.54; 
be  who   barely  attempts  to  rob  a  man,  or  who  dangerously  ^^.^^f^**?'?* 
wounds  him,  may  safely  be  pursued  and  taken  by  a  hue  and  cry^  fetony.   Vide 
and  yet  there  is  no  pretence  to  call  such  a  person  a  felon,  {e)        lBk»i»p*itS, 

SecL  1 7.  And  if  it  be  granted  lawful  to  arrest  a  man  on  a  hue 
and  cry  where  ho  felony  hath  been  committed,  from  the  like 
grounds  it  seems  also  to  follow,  that  it  is  lawful  to  arrest  a  man 
on  the  warrant  of  a  jnstice  of  peace,  where  no  felony  hath  been 

committed. 


considered  MhiconTement  and  narrbw;  because  if 
«  am  ciiacge  anoUier  with  ielonj,  aoMl  require  an 
officer  to  Uke  bion  into  custody  asd  carry  Iubb  be- 
fore a  magistsate,  it  would  be  most  mischievous  that 
the  officer  should  be  bound  first  to  try,  and,  at  hb 
pcrilt  exercise  bis  jodgnent  on  tba  truth  of  the 
cbai^.  He  that  nuJces  the  ciiarge  should  alone 
be  answerable.  The  officer  docs  his  duly  in  car- 
fj'ng  the  accused  Iwfore  a  magistrate,  who  is 
aalhorised  to  examine  and  comnEt  or  discharge. 
Tbe  authorilies  dted  vtem,  Ward*s  caw,  Ciajtoiv 


44.  pi.  76.  f  Hale,  84.  89,  91.  SHawluna,  c. 
tt  and  13.  Bot  the  learned  reporter  adds,  that 
none  of  tbeni  oome  up  to  the  present  case ;  and 
that  it  is,  therefore,  the  first  determmotion  of  the 
point,  Douglas,  S59, 360.  B.  R.  East,  S3  Geo.  3. 
And  in  the  case  tk  LadwidE  and  Catchpole,  it  was 
decided  that  a  constable  or  other  peace-officer  may 
justify  an  arrest  for  felony,  on  probable  evidence 
that  a  felony  has  be^  actually  committed,  aU 
iiough  no  positive  charge  be  made.  Caldecot's 
Cases,  t91. 
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committed.    Bat  ihi*  point  sKall  be  more  fully  considered  in  Uie 
next  chapter. 

As  to  the  fourth  particular,  viz.  In  what  manner  an  arrest  for 
such  suspicion  is  to  be  justified  in  pleading. 

(a)  Ante,  sect        Sect.  1 8.  It  seems  to  be  certain^  that  whoever  would  justify* 

/K\    T      «b«  ^^^  arrest  of  an  innocent  person  by  reason  of  any  such  suspicion, 

YSncb,  S40.  '  must  not  only  shew  that  he  suspected  the  party  (a)  himself,  but 

17  E.  4. 5.  must  also  set  forth  the  (ft)  cause  which  induced  him  to  have  such 

IE. 4. «o.  a  suspicion,  that  it  may  appear  to  the  court  to  have  been  a  suffi- 

SHiUe^TS.  cient  ground  for  his  proceeding,  (c)    Also  it  seems  {d)  certain, 

7  H.  4.'  35.'  that  regularly  he  ought  expressly  to  shew,  that  the  very  same 

(c)  But  by  crime  for  which  he  made  the  arrest,  was  actually  committed. 

44.  officers  are  -^"^  (^)  ^  ^  ^^^  hsLwe  several  causes  of  such   suspicion,  he 

now  admitted  to  is  not  bound  to  insist  upon  some  one  of  them  only,  but  may 

plead  the  allege  them  all,  for  that  the  replication  de  son  tort  demesne  an- 

ud^to  dre  Uie  8wers  the  whole ;  as  (J^  where  a  man  arrests  another,  who  is 

special  matter  actually  guilty  of  the  cnme  for  which  he  is  arrested,  it  seems 

lrf^*a  R."*'^  that  he  need  not,  in  justifying  it,  set  forth  any  special  cause  of 

27  H.  a.  «3.  ^^^  suspicion,  but  may  say  in  genend,  that  the  party  feloniously 

C.  Jac  194.  did  such  a  fact,  for  which  he  arrested  him,  8cc. 

Finch,  340. 

(07  £.4.  to.    3  Hale,  81.    17  £.4.  5.    3ddgman,6«.   Finch,  394.   4H*7. 1,  8.  (/)10£.4.17. 

r .  Faux  Impris,  5. 

Sect.  19«  As  to  the  arresting  of  offenders  by  private  persons 

of  their  own  authprity,  permitted  by  law  for  the  prevention  of 

(j:)  9  £.  4. 86.    treason  or  felony  only  intended  to  be  done ;  it  (g)  seems,  that  any 

«^ff  ^*  "*  ^^*    ^^^  ^^^  lawfuUy  lay  hold  on  another,  whom  he  shall  see  upon 

^^*  the  point  of  committing  a  treason  or  felony,  or  doing  any  act 

which  would  manifestly  endanger  the  life  of  another,  and  may 

detain  him  so  long  till  it  may  reasonably  be  presumed  that  he 

(h)  Pop.  IS,  13.  hath  changed  his  purpose.    And  upon  this  ground  it  (A)  seemetb 

Moor'  S&4.        ^  ^^  ^^  better  opinion,  that  not  only  a  constable,  but  any  pri- 

2  Hale,  88.        vate  person,  who  shall  see  another  expose  an  infant  in  the  street, 

and  refuse  to  take  it  away,  may  lawfully  apprehend  and  detail 
him  till  he  shall  consent  to  take  care  of  it. 

Sect.  90.  As  to  the  arrest  of  offenders  by  private  persons  of 
(i)  See  Bk.  1.  their  own  authority,  permitted  by  law  for  inferior  offence^,  it  (t) 
14^*7'^**^^   seems  clear,  that  regularly  no  private  person  can  of  his  own 

authority  arrest  another  for  a  bare  breach  of  the  peace  after  it  is 

over;  for  if  an  officer  cannot  Justi^  such  an  arrest  without  a 

warrant  from  a  magistrate,  surely  d,  fortiori  a  private  person  can- 

(ik)  Latch.  173.    not.     Yet  it  is  holden  by  (ft)  some,  that  any  private  person  may 

Vide  the  case  of  lawfully  arrest  a  suspicious  night  walker,  and  detain  him  till  he 

Tw>leyrLd?      make  it  appear  that  he  is  *a  person  of  good  reputation.     Also  it 

Hav.  1^96.        hath  been  (/)  adjudged,  that  any  one  may  apprehend  a  common 

4H.  7. 18.        notorious  cheat  gomg  about  the  country  with  false  dice,  and 

2  lfide°89.^^*     being  actually  caught  playing  with  them,  in  order  to  have  him 

Qu.  4  ii.  7.       before  a  justice  of  peace,  for  the  public  good  requires  the  utmost 

^'u'^'  K  discouragement  of  all  such  persons;  and  the  restraining  of  pri- 

2  Inst  58.         ^^^  persons  from  arresting  them  without  a  warrant  from   a 

<S)  1  Jon.  849.    magistrate,  would  often  give  them  an  opportunity  of  escaping. 

aiL  Ah^^"       ^      ^^^^  ^®  reason  of  this  case  it  seems  to  follow,  that  the 

.  546.     ^ff^g^  gf  QQy  other  offenders  by  private  persons,  for  offences  in 

like 
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}fk^  maaoer  8C«MiaIo>us  and  prqudicial  to  the  public,  may  be 
justified.  * 

SecL^l*  As  to- arrests  of  sucb  offenders  by  private  persons  Cnmi.147. 
having  a  ivarrant  from  a  justice  of  peace  permitted  by  law,  there  i^^^^'  ^^ 
U  no  doubt  but  that  where  the  law  authorises  justices  of  peace  of\ jnstioe"^^^ 
to  direct  their  warrants  to  such  persons,  it  doth  implicitly  autho-  where  he  bu 
rise  the  execution  of  them  by  them.  ^^  P<>^«'  Y^. 

snmt  one,  it  is 
said,  will  not  justify  any  one  in  the  execution  of  it.    Strange,  1003. 

As  to  the  Third  Gsnebal  Point  of  this  chapter^  viz.  In 
what  cases  the  arrests  of  offenders  by  private  persons  are  re- 
vvarded  by  law,  I  shall  give  a  short  account  of  the  statutes  con- 
cerning this  matter,  in  relation — ^To  robbers  in  highways — To 
counterfeiters  and  dippers  of  the  coin — To  shoplifters  and  other 
offenders  of  like  nature — ^To  burglars  and  felonious  breakers  of 
houses — To  offenders  on  the  black  act — To  dischamng  the 
hundred — ^To  stealing  sheep,  &c. — ^To  felons  convict — To  smug- 
glers—and. To  theftbooters. 

Sect*  9/2.  And  Fibst,  As  to  robbers  in  highways.  By  4  and  5^ 
Will,  and  Mary,  c.  8.  it  was  enacted, "  Whoever  shall  apprehend 
"  and  take  one  or  more  thief  or  robber  in  any  highway  or  road  in 
"  England  or  Wales,  and  prosecute  him  or  them  till  he  or  they  be 
"  convicted  of  any  robbery  committed  in  or  upon  any  highway  (3), 
passage,  field,  or  open  place,  shall  receive  from  the  sheriff  of 
the  county  where  such  robbery  and  conviction  shall  be,  widioiit 
paying  any  fee  for  the  same,  for  every  such  offender  so  con- 
victed Forty  Pounds  within  one  month  after  such  conviction 
and  demand  thereof  made,  by  tendering  a  certificate  to  the 
**  said  sheriff  under  the  hand  or  hands  of  the  judge  or  justices 
''  before  whom  such  felon  or  felons  shall  be  convicted ;  and  in 
case  any  dispute  shall  arise  between  the  persons  so  apprehend- 
ing any  the  said  thieves  and  robbers  touching  their  right  to  the 
**  said  reward,  the  said  judge  or  Justices  so  respectively  certifying, 
shall  by  their  said  certificate  direct  and  appoint  the  said  reward 
to  be  paid  in  such  shares  and  proportions  as  to  them  shall 
**  seem  just  and  reasonable.  And  if  any  such  sheriff  shall  die  or  Reward  for  ap- 
**  be  removed  before  the  expiration  of  one  month  after  such  con-  prehending  rob- 
*'  viction  and  demand  made,  the  next  sheriff  shall  pay  the  same 
**  within  one  month  after  demand  and  certificate  brought  as 
''  aforesaid:  and  the  sheriff  making  default  in  paying  the  said 
''  sum,  shall  forfeit  double  as  much." 

Sect.  25.  By  4  and  5  Will,  and  Mary,  c.  8.  **  If  any  person  Grataitv  incase 
shall  be  killed  by  any  such  robber  in  endeavouring  to  appre-  ^^  ^•^ 
hend,  or  making  pursuit  after  him,  the  executors  or  admmis- 
''  trators,  8cc.  of  such  person  shall  receive  forty  pounds  from  the 
sheriff,  8cc.  upon  certificate  delivered  under  the  hands  and  seals 
of  the  judge  or  justices  of  assize  for  the  county  where  the  fact 
was  done,  or  the  two  next  justices  of  the  peace,  of  such  person 
being  80  killed,  which  certificate  the  said  judge,  or  justices, 

**  upon 

(•^)  By  6  Geo.  1.  c.  113.  sect.  8.  the  streets  of      ways  to  ail  intents  and  purposes,  within  the  in- 
Lnndon  and  Westminster,  and  other  cities,  towns,      tent  and  meaning  of  this  act. 
aiid  places,  shall  be  dcemedand  taken  to  be  high- 
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"  upon  sufficient  proof  before  them  made,  are  kniBediately  r^ 
'^  quired  to  give  without  fee  or  reward." 

Sect.  QA.  By.  4  and  5  Will.  ^  Mary,  c.  8.  ''  Eveiy  person 
who  shall  so  take,  apprehend,  prosecute,  or  5:onvict  «uch  rotn 
ber  as  aforesaid,  shaJl  have,  as  a  further  reward,  the  horse, 
furniture,  and  arns,  money  and  other  goods  of  such  robber, 
that  shall  be  taken  with  him»  any  their  Majesties  light  or  title, 
bodies  politic  or  corporate,  or  the  right  or  title  thereunto  of 
the  lord  of  any  manor  or  franchise,  or  of  him  or  them  lending 
or  letting  the  same  to  hire  to  any  suchrobbernotwidwtanding: 
Provided  that  this  shall  not  be  extended  to  take  away  iIm  right 
iof  any  person  to  snch  horses,  furniture  and  anna,  money  or 
other  goods,  from  whom  the  same  were  before  felonioiirfy 
taken." 


u 

€t 


Reward  for 

apprehendiDg 

coiners. 


<€ 


it 


(a)VideBLl. 
ch.  17.  wc.  64. 
(6)  Vide  Bk.  1. 
ch.  18.  sec  4. 
(c)  Vide  Bk. 
p.  71  and  72. 


Se<U»  9>5.  Secondly,  As  to  counterfeiters  aad  clippers  of 
the  coin.  By  6  and  7  WiH.  3.  c  17.  "  Whoever  shall  appre* 
hend  any  person  who  shall  counterfeit  any  of  the  current  coin 
of  this  realm,  or  for  lucre  clip,  wash,  file,  or  otherwise  dimi- 
'^  nish  the  same,  or  shall  cause  to  be  brought  into  the  kingdom. 
'*  any  dipt,  false,  or  counterfeit  coin,  and  prosecute  such  person 
'*  to  conviction,  shall  have  from  the  sheriff  of  the  county  where 
'*  such  conviction  shall  be,  forty  pounds  upon  Ae  judge's  certi- 
'*  ficate,  &c.*' 

t  By  15  Geo.  ^«  c.  £8.  a.  ?•  {for  preventiBg  the  eotmtorleilang 

the  coin)  *'  Whoever  shall  apprehend  any  person  or  persons  who 

'*  have  committed  any  of  the  offences  hereby  ouide  high  treason 

"  («)  car  fekwy  {b\  or  who  shall  have  made  or  counterfeited  any 

"  of  the  copper  money  as  mentioned  in  the  act  {e\  and  shall  pro^ 

CD  IB  sec  4.     "  s^cute  such  offenders  until  he,  she  or  they  shall  be  thereof 

(ej  Vide  Bk.  1.  *'  convicted,  such  prosecutoT  and  prosecutors  shall  hawe  and 

"  71  "i-i  7«-     «  receive  from  the  sheriff  or  sheriffs  of  the  couttty  or  ci^  where 

*'  such  conviction  shaU  be  made,  for  every  such  offender  ao  oon'^ 

"  victed  of  treason  or  fdoay,  the  sum  of  forty  pounds ;  and  for 

''  every  person  so  convicted  of  counterfeitiag  any  of  the  copper* 

'*  money,  the  mim  of  ten  pounds,  without  piling  any  foe  far  the 

'*  same,  within  one  month  after  such  convictioa  and  demand 

"  thereof  made  upon  the  judge's  certificate,  ficic." 

Sect.  26.  Thirdly,  As  to  shoplifters^  8cc.    By  10  and  1 1 

Will.  3.  c.  23.  ^^  Whosoever  shall  take  and  prosecute  to  convic<» 

''  tion  any  person  who  by  night  or  day  shall  in  any  shop,  ware- 

''  house,  coach-house,  or  stable,  privately  and  feloniously  steal 

any  goods,  wares  or  merchandizes,  of  the  value  of  5s.  (though' 

such  shop.  See.  were  not  broken,  and  though  no  person  were 

in  such  shop,  &c.)  or  shall  assist,  hire,  or  command  any  person 

to  commit  such  offence,  shall  have  a  certificate  diereof  gratis 

ftom  the  judge  or  justices,  expressing  the  parish  or  phice 

wheie  such  felony  was  committed;  and  if  any  dispute  shall 

happen  about  the  right  to  such  certificate,  the  jndge  or  jtistices 

shsill  direct  and  appoint  the  said  certificate  into  so  many  shares 

to  be  divided  among  the  peraons  therein  concerned,  as  to  the 

.  -  •*  said 


Shoplifters. 

N.B.  Ifaliorse 
be  stolen  out  of 
(he  stAbie  or 
other  curtilage 
in  tfae  nigbt- 
time  it  is  bur- 
glary;  if  in  tlie 
day-time,  it  is 
larceny  from 
the  house;  and 
in  this  way, 
whoever  con- 
victs an  of- 
fender in  horse- 
stealing, is 
in  titled  to  the 
reward. 
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'*  smd  judge,  &€«   Aall  seem  i^aionable,  (a)  wlirick  certi#cate  (a)  Tbo  prec 
'*  (before  any  benefit  has  been  made  of  it)  may  be  once  assigned  tice  is  to  make 
"  over,  and  bo  loore,  and  the  original  proprietor  or  assignee  shall  OT*pSra^to*" 
by  virtue  thereof  be  discharged  from  all  parish  and  ward-  whom  tbe  certi- 
offioea,  within  the  parish  or  ward  wherein  the  felony  was  com*  ^^^ "  9^^ 
"  mitled  3  and  the  said  certificate  shall  be  enrolled  by  the  clerk  S^'e'dS^'of 
"  of  the  peace  of  the  county  for  the  fee  of  one  shilling:  and  in  its  Ttine  to  tbe 
•'  case  any  person  happen  to  be  slain  by  any  such  felons  by  o*hcr  witnesses 
"  endeavouring  to  apprehend  them,  his  executors,  8lc.  shall  have  plljfortto'**^* 
**  the  like  reward,  8U;."  Crown. 

Sect.  27*  FouBTHLY.  As  to  burglars  and  felonious  breakers  Hoosebreaken* 
of  houses.  By  5  Ann.  c.  31.  ''Every  person  who  shall  take 
any  one  guilty  of  burglary,  or  the  felonious  breaking  and  en- 
tering any  house  in  the  day-time,  and  prosecute  them  to  con- 
victk>ny  shaH  receive,  above  the  reward  given  by  the  above- 
"  mentioned  statute  of  10  and  1 1  Will.  3.  the  sum  of  £40  within 
**  one  month  after  such  conviction ;"  concerning  which  the  same 
rules  in  efEect  are  prescribed,  as  are  provided  by  the  above-men-' 
tioned  statute  of  4  and  5  Will,  and  Mary,  c.  8,  concerning  the 
reward  of  £40  to  be  paid  to  those  who  shall  apprehend  a  high- 
wayman. 

t  Sect.  28.  Fifthly,  As  to  offenders  on  the  black  act.     By  9  Offenders  on 
Geo.  1.  c.  22.  s.  12.  '*  If  any  person  or  persons  shall  apprehend  ^«  black  act^ 
"  or  cause  to  be  convicted,  any  of  the  o^nders  mentioned  in  the 
'*  act,  and  shall  be  killed,  or  wounded  so  as  to  lose  an  eye,  or 
the  use  of  any  limb,  in  apprehending  or  securing,  or  endea- 
vouring to  apprehend  or  secure  any  of  the  said  offenders,  upon 
proof  thereof  made  at  the  general  quarter  sessions  of  the  peace  By  10  Geo.  s. 
"  for  the  county  or  jrface  where  the  offence  was  or  shall  be  com-  %^^^^i^ 
"  mitted,  or  the  party  killed,  or  receive  such  wound,  by  the  per-  tions  ofthUact, 
"  son  or  persons  so  apprehending  and  causing  the  said  offender  "  for  making  sa- 
"  to  be  convicted,  or  the  person  or  persons  so  wounded,  or  the  JJ^J^^^^jJIS^fof 
**  executors  or  administrators  of  die  party  killed,  the  justices  of  the  encourage- 
''  the  said  sessions  shall  give  a  certificate  thereof  to  such  person  tnent  of  persons 
"  or  pers<His  so  wounded,  or  to  the  executors  or  administrators  J^rendew^w 
**  of  the  par^  so  killed,  by  which  he  or  they  shall  be  entitled  to  extended' to  the 
''  receive  of  the  sheriff  of  the  said  county  the  sum  of  £50,  to  be  destroyers  t>f 
*(  allowed  the  said  sheriff  in  passing  his  accounts  in  the  Exche-  ^"^^^o^^* 
"  quer;  which  sum  of  £50  the  said  sheriff  is  hereby  required  to  binds  f  and  set- 
*'  pay  within  thirty  days  from  the  day  on  which  the  said  certifi<>  ting  fire  to  coal- 
*'  cate  shall  be  produced  and  shewn  to  him,  under  the  penalty  of  ^^^^g^^^'  ^* 
*'  forfeiting  the  sum  of  £\0  to  the  said  person  or  persons  to  224. 
"  whom  such  certificate  is  given ;  for  which  sum  of  £\0,  as  well 
*'  as  the  said  sum  of  £50,  such  person  may  bring  an  action  upon 
"  tbe  case  against  the  sheriff^  as  for  money  had  and  received  to 
*'  his  or  their  use.*' 

t  Sect.^Q,  Sixthly,  As  to  discharging  the  hundred  upon  Reward  for  dia* 
hue  and  cry.     By  8  Geo.  2.  c.  16.  s.  9.  "  Whoever  shall  appre-  ?**^  *" 
"  bend  such  felon  or  felons,  as  described  by,  and  within  the  time    ""  ^  ' 
'*  limited  in,  the  act,  whereby  the  hundred  is  actually  discharged, 
"  shall  on  due  proof  thereof  upon  oath  before  two  justices,  be 
"  entitled  to  a  reward  of  of  10.'' 
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those  who  rei 
tuna  from  trans- 
portatioD. 


(a)  Vide  supra, 
section  tS. 

Reward  for  ap- 
prehending 
smogglers. 
Vide  8  Geo.  S, 
c  18.  sect.  8. 
9  Geo.  f .  c.  35. 
sect.  16. 


Actions  to  be 
brought  wHhin' 
a  year,  sect.  9. 


t  Sect.  30.  (Seventhly,  As  to  stealing  sheep  or  other  cattle* 
By  14  Geo.  2.  c.  6.  explained  by  15  Geo.  2.  c.  34.  **  All  and 
every  person  and  persons  who  shall  apprehend  and  prosecute 
to  conviction,  any  offender  or  offenders  guilty  of  any  of  the  of- 
fences mentioned  in  these  acts,  shall  have  the  sum  often  pounds, 
to  be  paid  within  one  mouth  after  such  conviction,  by  the 
**^  sheriff  where  the  offence  was  committed,  without  any  deduc- 
'*  tion  whatsoever,  he  or  they  tendering  a  certificate,  signed  by 
**  the  judge,  before  the  end  of  the  sessions  or  assizes,  certifying 
''  such  conviction,  and  where  the  offence  was  committed,  and 
"  that  such  offender  was  apprehended  and  prosecuted  by  the 
person  or  persons  claiming  the  said  reward ;  and  on  default  of 
payment  within  one  month,  the  sheriff  shall  forfeit  double  the. 
sum  to  the  party  or  his  representatives." 

t  Sect,  S'l.  Eighthly,  As  to  felons  convict  By  l6  Geo.  2. 
15.  8  Geo.  3.  c.  15.  24  Geo.  3.  c.  bQ.  and  25  Geo.  3. 
46.  **  Whoever  shall  discover,  apprehend,  and  prosecute  to 
conviction  of  felony  without  benent  of  clergy,  any  felon  or 
other  offender  ordered  for  transportation,  or  who  shall  have 
agreed  to  transport  himself,  who  shall  be  afterwards  found  at 
large  in  Great  Britain,  without  some  lawful  excuse,  before  the 
expiration  of  his  or  their  term,  shall  be  intitled  to  a  reward  of 
i£20  for  every  such  offender  so  convicted  as  aforesaid,  and  shall 
have  the  like  certificate  and  like  payments  as  any  person  may 
be  intitled  to  for  apprehending,  prosecuting,  and  convicting  of 
highwaymen  (a)." 

t  Sect.  32.  Ninthly,  As  to  smugglers.  By  19  Geo.  2.  c.  34. 
6.  '*  If  any  officer  or  officers  of  his  Majesty's  revenue,  or 
other  persons  being  employed  in  the  seizing,  conveying  or  se- 
curing any  wool,  or  other  goods  forfeited  on  account  of  their 
being  prohibited  or  accustomed  goods,  or  on  account  of  the 
duties  chargeable  thereon  not  having  been  paid  or  secured, 
or  by  virtue  of  any  law  made  to  prevent  the  exportation  of 
wool  or  other  goods,  or  in  endeavouring  to  apprehend  any 
offender  against  this  act,  shall  be  beat,  wounded,  maimed,  or 
killed  by  any  offender  against  this  act,  or  the  said  wool  or  other 
goods  so  seized  shall  be  rescued  by  persons  so  armed  as  the 
act  describes ;  in  all  such  cases  respectively,  the  inhabitants 
of  every  rape  or  lath,  in  such  counties  as  are  divided  into  rapes 
or  laths,  and  in  every  other  county  the  inhabitants  of  every 
hundred  where  such  acts  shall  be  committed,  in  England,  shall 
make  full  satisfaction  and  amends  for  all  the  damages  which 
such  officers  or  persons  shall  respectively  suffer  by  such 
beating,  wounding  and  maiming  respectively,  and  by  the 
loss  of  such  goods  so  seized  and  rescued,  and  shall  also 
pay  the  sum  of  <£lOO  for  each  person  so  killed,  to  the  execu- 
tors or  administrators  of  such  officer  or  other  person  so  killed 
as  aforesaid ;  and  such  respective  officers  and  other  persons^ 
and  their  executors  or  admmistrators,  shall  be,  and  are  hereby 
enabled  to  sue  for  and  recover  such  their  damages,  so  as  the 
sum  to  be  recovered  for  any  such  beating,  wounding,  or  maim- 
ing, shall  not  exceed  <£40,  nor  for  the  loss  of  the  goods  c£200, 
against  the  inhabitants  of  the  said  rape  or  lath  in  such  counties 
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**^  as  are  divided  into  rapes  and  laths,  and  in  every  other  county 
*'  the  inhabitants  of  every  hundred,  who  by  this  act  shall  ,be  made 
•'  liable  to  answer  all  or  any  part  thereof." — Notice  of  the  of.  These  damages 
fence  must  be  given  to  two  or  more  inhabitants  near  to  the  place  ^Jf  *fa^ld*^" 
where  it  happens ;  and,  within  eight  days,  the  party  must  de«  the  inhabitants, 
clare,  by  examination  upon  oath,  before  a  justice  of  the  peaces  and  levied  aa 
whether  he  knows  the  offender,  pursuant  to  the  directions  of  c^j^^*^  *' 
8  Geo.  2 ;  and  if  tlie  offender  be  apprehended  and  convicted 
within  six  months  no  satisfaction  shall  be  made, 

t  Sect.  33.  By  19  Geo.  2.  c.  34.  s.  10.  "  All  and  every  person 
and  persons  who  shall  apprehend  and  take,  or  discover  so  that 
he  may  be  taken,  any  person  in  England  who  shall  have  been 
*'  advertised  in  the  manner  the  act  directs,  and  shall  not  have 
"  surrendered  him  or  themselves  within  the  forty  days  (a),  and  (a)  Vide  the 
'*  cause  him  to  be  brought  before  the  lord  chief  justice  of  the  second  sectiott 
"  king's  bench,  or  before  any  one  of  the  justices  of  the  said  *'^^***^*' 
"  court,  or  any  one  of  his  Majesty's  justices  of  the  peace  for  Lon- 
''  don  or  Middlesex  (who  is  hereby  required  to  commit  such 
person  to  the  prison  of  Newgate  for  such  felony),  shall  have 
and  receive,  for  every  such  person  who  shall  be  so  appre- 
^'  hended,  the  sum  of  £500,  to  be  paid  within  one  month  after 
execution  shall  be  awarded  against  such  offender  so  appre- 
hended and  committed  as  aforesaid  by  the  commissioners  of 
the  customs  or  excise  respectively,  who  are  hereby  required  to 
receive  the  applications  of  all  such  who  are  concerned  in 
such  discovering  or  apprehending  such  offender,  and  determine 
who  are  entitled  to  the  said  reward,  and  their  respective  shines 
and  proportions  thereof;  and  the  same  shall  be  divided  amongst 
such  persons  as  aforesaid,  in  such  shares  and  proportions  as 
to  the  said  commissioners  respectively,  or  to  the  major  part  of 
*'  them  shall  seem  reasonable/' 

t  Sect*  34.  And  it  is  also  further  enacted,  **  That  if  any  such  Offeiklerdis- 
^  offender  against  whom  no  such  order  of  council  shall  have  <^^^^"°8* 
f'  been  made,  shall  himself  so  discover  or  apprehend  any  other 
''  offender,  against  whom  such  order  shall  have  been  made,  he 
*'  shall  be  discharged  and  acquitted  of  such  his  own  offence,  and  ^ 

all  other  the  like  offences  then  before  committed,  and  for  which 
no  prosecution  shall  have  been  then  commenced,  and  shall  also 
"  have  his  share  of  the  reward." 

t  Sect.  35.  And  it  is  further  enacted,  *'  That  if  any  person  or  Gratuity  in 
^  persons  shall  happen  to  lose  a  limb,  or  an  eye,  or  be  otherwise  case  of  death  or 
^  grievously  maimed  or  pounded  in  the  apj^rehendiiq^  or  endea*  ^^* 
vouring  to  apprehend,  or  making  pursuit  after  such  offender 
or  offenders,  idl  and  every  person  or  persons  so  wounded  and 
''  maimed  as  aforesaid,  shall  upon  application  to  the  commis* 
''  sioners  of  the  customs  or  excise  respectively  as  aforesaid,  have 
"  and  receive  the  sum  of  fifty  pounds,  over  and  above  any  other 
''  reward  that  he  or  they  may  be  intiUed  to  as  an  apprehender 
by  virtue  of  this  act ;  and  in  case  any  person  or  persons  shall 
happen  to  be  killed  in  the  taking  or  apprehending,  or  endea- 
vouring to  apprehend,  or  in  making  pursuit  after  any  such 
offender  or  offenders,  that  then  the  executors  or  administrators 
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of  snch  person  or  penons  so  killed  as  irfbresaid,  upon  applica- 
tion to  the  conmnssioners  as  aforesaid,  and  laying  safficient 
proof  before  them  of  sach  person  being  killed  as  aforesaid, 
shall  have  and  receive  the  snm  of  one  hundred  pounds.  All 
which  rewatds  before  mentioned  shaH  be  paid  to  the  seve- 
ral and  respective  persons  who  shall  become  intitled  thereto  as 
aforesaid,  bj  the  receiver-general  of  the  customs,  or  cashier  of 
the  excise  respectively,  upon  an  order  directed  to  them  for  that 
purpose  by  the  commissioners  of  the  customs  or  excise." 

t  Sect.  36.  And  it  is  further  enacted  by  the  said  statute,  par.  1 1 . 
That  if  any  of  the  said  o£f4»ider  or  offenders  in  England,  at  any 
time  before  order  in  council  made  by  as  by  the  act  is  directed 
(jx),  shall  discover  two  or  more  accomplices  therein  to  the 
commissioners  of  the  customs  or  excise  respectively,  and  ap* 
prehend  them,  or  ca«se  them  to  be  apprehended,  so  as  they^ 
or  two  of  them  at  least,  may  be  brought  to  justice,  and  conr- 
victed  of  such  offence,  he  or  they  shall  have  and  receive  fifty 
pounds  for  every  offender,  and  shall  be  clearly  acquitted  and  dis^ 
charged  of  his,  her,  or  their  offence,  and  all  other  the  like  of- 
fences before  committed  for  which  no  prosecution  shall  have 
been  then  commenced.^' 

+  Sect.  S7.  Tenthly,  As  to  taking  money  to  help  persons  to 
stolen  goods.  By  6  Geo.  I.  c.  25.  s.  9.  and  10.  ^  Whoever 
•'sba!!  discover,  apprehend,  and  prosecute  to  conviction  of  fe- 
'•  lony  without  benefit  of  clergy,  any  person  or  persons  for  the 
^  said  offence  of  taking  money  or  other  reward  cRrcctry  or  mdi- 
^  fectly  to  help  any  person  to  their  stolen  goods  (such  offender 
^  not  having  apprehended  the  felon  who  stole  .the  same,  and 
<*  brought  him  or  her  to  trial  for  the  same,  and  given  evidence 
"  against  him  or  her  as  required  by  law),  shall  be  intitled  to  a 
*'  xewafd  of  fifty  pounds  far  every  such  offender  so  convicted  as 
^  aforesaid,  and  shall  fasre  a  like  certificate,  and  like  paynaeatsr 
^'  made  without  fee  or  reward,  as  any  person  may  be  inftided  unto 
^  fox  apprebcttding  and  eosvicting  b^hwaymen.'' 

But  these  rewards,  which  the  party  prosecuting  to  conviction 
was  entitled  to  demand,  were  found  by  experience  in  certain 
cases  to  lead  to  mischievous  consequences;  and  therefore,  by 
statute  58  Geo.  3.  c.  70.  reciting  so  much  of  the  statutes  4  and  5 
W.andM.  €.8.  6and  7  W,d.  c.  17.  14  Geo.  e.  c. 34^  15  Geo. 
d»  e.  9A.  10  and  II  W.  3.  c«  fi3«  6  Anne,  c«  31.  as  gites  tlief 
rewards  above  ret  forth,  and  alao  reciting,  **  that  it  bad  beeff 
fiwnd  by  experience  that  the  hope  or  expectatioii  of  obtaining 
such  reward  bad  instigated  evit-disposed  persMMis  to  entrap  the 
unwary  and  igftorant  inlo  the  commission  of  offencesy  for  which 
they  had  afterwards  been  apprehended  and  prosecuted  to  con- 
viction by  such  coospirators :''  and  further  reciting  by  s.4.  "  That 
whereas  many  persons  are  deterred  fi-om  prosecuting  persons 
guilty  of  felony,  upon  account  of  the  expense  and  loss  of  time 
atteoding  such  prosecotions,  whereby  tbe  ends  of  justice  are  fre- 
foently  defeated;*'  it  is  therefore  enacted,  ''  That  firom  and  after 
^  Ha^  passing  of  that  act  it  shall  and  may  be  lawful  for  tbe  coart 
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**  before  mham  any  penoA  shall  be  prosecuted  ot  tried  for  any 
"  grand  or  petit  larceny  or  other  felony,  and  every  ducb  coart  is 
hereby  authorised  and  empowered,  at  the  request  of  the  [H'ose- 
cutor>  or  any  other  person  or  persons  who  shall  become  bound 
in  any  recognizance  to  his  majesty,  his  heirs  and  successors,  to 
prosecute  or  give  evidence^  or  who  shall  be  subpanaed  to  give 
**  evidence,  against  any  person  or  persons  accused  of  any  grand 
*'  or  petit  larceny  or  other  felony,  and  who  shall  appear  to  pro- 
**  aecnle  mnd  give  evidence',  or  who  shall  appear  to  the  said  court 
**  to  have  been  active  in  the  apprehension  of  any  person  «r 
'*  persons  accused  of  any  of  the  offences  in  the  said  hereinobo- 
**  fore  recited  acts  mentioned,  or  any  of  them,  to  order  the 
sheriff  or  treasurer  of  the  county  in  which  the  offence  shall 
have  been  coiUmitted,  to  pay  unto  such  prosecutor  and  wit- 
nesses, and  person  or  persons  concerned  in  such  apprehension 
as  aforesaid,  respectively,  as  herein-after  mentioned,  as  well  th^ 
costs,  charges,  and  Expenses  which  such  prosecutor  shall  be 
put  to  in  preferring  the  indictment  or  indictments  against  the 
*^  person  or  persons  so  accused^  as  also  such  sum  and  sums  of 
**  money  as  to  the  said  court  shall  seem  reasonable  and  sufficient 
to  reimburse  such  prosecutor  and  witnesses,  and  person  or  per- 
sona concerned  in  such  apprehension  ad  aforesaid,  for  the 
expenses  they  shall  have  been  put  severally  to  in  attending 
before  the  grand  jury  to  prefer  such  indictment  or  indictmentsv 
**  and  in  otherwise  carrying  on  such  prosecution,  and  also  com* 
*'  pensate  such  prosecutor  and  witnesses,  and  person  or  persons 
''  concerned  in  such  apprehension  as  aforesaid,  respectively,  for 
^*  their  loss  of  time  and  trouble  in  such  apprehension  and  prose* 
**  cution  as  aforesaid." 

By  sect.  2.  the  certificate  granted  by  10  and  11  Will.  3.  is  not 
to  be  transferable. 

By  sect  S*  the  rewards  given  to.  the  executors  of  persons 
killed  in  apprehending  burglars  or  robbers  is  saved. 

By  sect.  8.  no  person  is  entitled  to  costs  unless  bound  by 
recognizance  or  subpomaed,  or  had  written  notice  from  the  pro- 
secutor or  his  attorney  to  attend  the  court. 


CHAP.  XIII. 

OF  ARR£STS  BY  PUBLIC  OFFICERS. 

■ 

Arrests  of  offenders  by  public  officers,  are  either  by  virtue  4  Comm.  S86. 
of  process  from  some  court  of  record,  or  without  such  process. 

Arrests  of  this  kind  by  virtue  of  such  process,  shall  be  consi- 
dered hereafter  in  their  proper  place. 

Arrests 


l«8  OF  ARRESTS  BY  PUBLIC  OFFICERS.    Bk-  «. 

Arresta  by  public  officers  without  Buch  process,  are  either, 
2«  By  watchmen.  2.  By  constables*  3»  By  bailiffs  of  towns; 
or,  4.  By  justices  of  peace. 

Sect.  1.  But  before  I  consider  the  nature  of  each  of  these  in 
particular,  I  shall  take  it  for  granted,  that  wherever  any  such 
arrest  may  be  justified  by  a  private  person,  in  every  such  case 
a  fortiori  it  may  be  justified  by  any  such  officer. 

As  to  arrests  by  watchmen,  I  shall  first  premise  in  what  man* 
ner  watch  is  to  be  kept  in  every  town,  and  then  shall  shew  the 
power  of  the  watchmen. 

Sect,  2.  And  First,  As  to  the  keeping  watch  in  every  town, 
it  is  enacted  by  the  statute  of  Winchester,  c.  4.  **  That  from 
**  thenceforth  all  towns  be  kept  as  it  had  been  used  in  times 
*^  past,  that  is,  to  wit,  from  the  day  of  Ascension  unto  the  day 
''  of  St.  Michael,  in  every  city  six  men  shall  keep  at  every  gate* 
"  in  every  borough  twelve  men,  in  every  town  six  or  four,  ac- 
**  cording  to  the  number  of  inhabitants  of  the  town,  and  shall 
*^  watch  the  town  continually  all  night,  from  the  sun-setting  to 
"  the  sun-rising/' 

Sect,  S,  And  it  is  further  enacted  by  5  Hen.  4.  c.  3.  **  That 
^'  the  watch  to  be  made  upon  the  sea-coasts  through  the  realm, 
**  shall  be  made  by  the  number  of  the  people  in  the  places,  and 
'*  in  manner  and  form,  as  they  were  wont  to  be  made  in  times 
**  past,  and  that  in  the  same  case  the  statute  of  Winchester  be 
*'  observed  and  kept ;  and  that  in  the  commissions  of  the  peace 
**  this  article  be  put  in,  that  the  Justices  of  peace  have  powe^ 
**  thereof  to  make  inquiry  in  theur  sessions  from  time  to  time, 
'*  and  to  punish  them  which  be  found  in  default  after  the  tenor 
'<  of  the  said  statute." 

*  > 

Sect,  4.  It  hath  been  resolved,  that  a  stranger  who  is  not  an 
(a)C.£lu.t04.  inhabitant  of  a  town  (a)  cannot  be  compelled  by  virtue  of  the 

said  statute  of  Winchester  to  keep  watch  in  it.    But  it  seems  to 

be  agreed,  that  every  inhabitant  is  bound  to  keep  it  in  his  turn, 

(6)  Vide  Coke    or  to (6)  find  another  sufficient  person  to  keep  it  for  him;  from 

Iittleton,70.      whence  it  follows,  that  he  is  indictable  for  a  refusal;   But  it 

(e)C.£lis.S04«  is(c)  not  agreed  that  he  may  be  committed  by  the  constable  tilt 

he  consent  to  do  his  duty. 

t  Hale,  96.  98.      Sect,  5.  As  to  the  power  of  watchmen,  it  is  further  enacted  by 

the  said  statute  of  Winchester,  c.  4.  *'  That  if  any  stranger  do 

pass  by  the  watch,  he  shall  be  arrested  until  morning.     And  if 

no  suspicion  be  found,  he  shall  go  quit ;  and  if  they  find  cause 

(^  That  is,  to    '^  of  suspicion,  they  shall  forthwith  deliver  him  to  the  sheriff  (</), 

the  Gommeii       <*  ^nd  the  sheriff  may  receive  him  without  damage,  and  shall  keep 

^*^*  *^  him  safely  until  he  be  acquitted  in  due  manner.    And  if  they 

''  will  not  obey  the  arrest,  they  shall  levy  hue  and  cry  upon  them, 

*^  and  such  as  keep  the  town  shall  follow  with  hue  and  cry  with 

**  all  the  town  and  the  towns  near,  and  so  hue  and  cry  shall  be 

**  made  from  town  to  town,  until  that  they  be  taken,  and  deli- 

'*  vered  to  the  sheriff  as  before  is  said :  And  for  the  arrestments 

**  of  such  strangers  none  shall  be  punished." 

Sect. 
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SecL  6.  It  is  holden  that  this  statute  was  made  in  affiraumoe  Popham,  308. 
of  the  common  law,  and  that  ev^ry  private  person  may  by  the  L^cij-i'^s. 
common  law  arrest  any  suspicious  night-walker,  and  deuin  him  x)altoni  i04. 
till  he  give  a  good  account  of  himself,  as  hath  been  more  fully  4  Comm.  289. 
shewn  in  the  precedent  chapter,  section  twenty.  Comb.  243. 

Bv  5  Ann. 
e.  31.  if  a  watchman  be  killed  in  apprehending  a  burglar^  hi»  representatiyes  are  uatitled  to  40^. 

'  As  to  such  arrests  by  constables,  I  shall  endeavour  to  shew. 
How  far  they  may  be  justified  by  their  own  authority ;  and.  How 
far  by  virtue  of  a  warrant  from  a  justice  of  peace* 

And  Fibst,"  As  to  the  justifying  of  such  arrests  by  the  con*- 
stable's  own  authority. 

Sect*  7.  It  seems  difficult  to  find  any  case  wherein  a  constable  Ante  sect.  i5. 
IS  empowered  to  arrest  a  man  for  a  felony  committed  or  attempted, 
in  which  a  private  person  might  not  as  well  be  justified  in  doing  * 
it :  But  the  chief  difference  between  the  power  and  duty  of  a 
constable  and  a  private  person,  in  respect  of  such  arrests,  seems 
to  be  this,  that  the  (a)  former  has  the  greater  authority  to  demand  (a)  s  Inst.  158; 
the  assistance  of  others,  and  is  liable  to  the  severer  fine  for  any  Lirab.  Con- 
neglect  of  this  kind,  and  has  no  sure  way  to  discharge  himself  of  ^}^^^}^'     ^ 
the   arrest  of  any  person   apprehended  by  him  for  felony,  (6)  sH.V.ia. 
without  bringing  him  before  a  justice  of  peace  in  order  to  be  «  H.  7.  i5  b. 
examined,  as  shall  be  more  fully  shewn  in  the  sixteenth  chapter ;  W  Summarj, 
whereas  a  private  person,  having  made  such  an  arrest,  needs  loE.  4.17.6. 
only  to  deliver  his  prisoner  into  the  hands  of  the  constable.  9  Hale,  8i. 

Douglas,  360. 

Sect.  8.  But  it  is  said»  that  a  constable  hath  authority  not  only 
to  arrest  those  whom  he  shall  see  actually  engaged  in  an  affray^ 
but  also  to  detain  them  till  they  find  sureties  of  the  peace,  as 
hath  been  more  fully  shewn  in  the  (c)  First  Book ;  whereas  a  pri-  (c)Tit.« Affray .** 
vate  person  seems  to  have  no  other  power  in  a  bare  affray,  not 
attended  with  the  danger  of  life,  but  only  to  stay  the  affrayers 
till  the  heat  be  over,  and  then  deliver  them  to  the  constable,  and 
also  to  stop  those  whom  he  shall  see  coming  to  join  either  party : 
But  it  is  difficult  to  find  any  instance  wherein  a  constable  hath 
any  greater  power  than  a  private  person  over  a  breach  of  the  • 
peace  out  of  his  view;  and  it  seems  clear,  that  he  cannot  justify 
an  arrest  for  any  such  offence,  without  a  warrant  from  a  justice 
of  peace,  8cc.* 

Secondly^  As  to  the  justifying  such  arrests  by  constables,  by 
virtue  of  a  warrant  from  a  justice  of  peace. 

r 

Sect.  9«  It  8eems(d)  clear,  that  such  an  arrest  unlawfully  made  (d)  Dyer,  244» 
by  a  constable  without  a  warrant,  cannot  be  made  good  by  a  R'*- Bar.  248, 
warrant  taken  out  afterwards.     Also  it  hath  been  (c)  holden,  jkTSc,  705, 
that  if  a  constable,  after  he  hath  arrested  the  party  by  force  of  Dalton,  c.  ii7, 
any  such  warrant,  suffer  him  to  go  at  large,  upon  his  promise  to  ^\P^^}J^* 
come  again  at  such  a  time  and  find  sureties,  he  cannot  afterwards  Daitonfc.  ii7, 
arrest  him  by  force  of  the  same  warrant.     However^  if  the  party  13  £.^  9.  a. 
return  and  put  himself  again  under  the  custody  of  the  constable, 
it  seems,  that  it  may  be  probably  argued,  that  the\;onstable  may 
lawfully  detain  him,  and  bring  him  before  the  justice  in  pursu- 
ance of  the  warrant ;  for  if  a  person  taken  by  virtue  of  a  civil 

VOL.  II.  K  process. 
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1  LeTins,  2l« 
C  Car.  75. 
2Keb]e,906. 


(d)  DaltOD, 
c.  117. 
1  Haley  577. 
t  kale.  111. 


procet 8,  ind  voluntarily  suffered  by  the  sheriff  to  escape,  may  af- 
lerwardsy  upon  his  return  to  the  prison,  be  kept  by  the  sheriff  by 
virtue  of  the  sanie  process,  unless  the  plaintiff  rather  chuse  to  take 
advantage  of  the  escape  against  the  sheriff;  surely  it  fortiori,  upon 
an  arrest  for  a  crime,  in  which  case  it  is  to  be  presumed  that  the 
|>ub]ic  good  requires  that  the  party  be  brought  to  justice,  it  shall 
likewise  be  lawful  to  detain  a  person  returning  to  tne  officer  after 
SjI^S?  ^^^^  *"  escape :  However,  as  the  law  seems  (a)  not  to  be  settled 
Hobart,  20s.  in  relation  to  such  an  escape  after  an  arrest  by  virtue  of  a  civil  pro- 
cess,  so  neither  doth  it  seem  to  be  clear  in  relation  to  an  escape 
after  an  arrest  by  force  of  such  a  warrant  from  a  justice  of  peace. 

Sect.  10.   But  it  seems  clear,  that  a  constable  cannot  justify 

0)  14  H.  8.16.  any  arrest  by  (6)  force  of  a  warrant  from  a  justice  of  peace, 

Omnp.  147,      which  expressly  appears  in  the  face  of  it  to  be  for  an  offence 

(c)CroiDp.i49.  whereof  a  justice  of  peace  hath  no  jurisdiction,  or  to  bring  the  (c) 

Stnmge,  1009.    party  before  him  at  a  place  out  of  the  county  for  which  he  is  a 

4Comm.  288.    justice.— But  it  seems  that  he  both  may  and  ought  to  execute  a 

general  warrant  to  bring  a  person  before  a  justice  of  peace,  to 

answer  such  matters  as  shall  be  objected  against  him,  on  the  part 

of  the  king,  for  that  the  officer  ought  to  presume  that  the  justice 

hath  a  jurisdiction  of  the  matter  which  he  takes  (d)  conusance  of 

4  Bwrf  i7«^^*  unless  the  contrary  appear ;  and  it  may  often  endanger  the  escape 

Oo,  Jac.  81.      of  the  party  to  make  known  the  crime  he  is  accused  of. 

But  it  seems  to  be  very  questionable,  whether  a  constable  can 
justify  the  execution  of  a  general  warrant  to  search  for  felons, 
or  stolen  goods,  because  such  warrant  seems  to  be  illegal  in 
the  very  face  of  it,  for  that  it  would  be  extremely  hard  to  leave  it 
to'  the  discretion  of  a  common  officer  to  arrest  what  persons,  and 
in  .DaJt.  114.  g^arch  what  houses  he  thinks  fit :  And  if  a  justice  cannot  legally 
grant  a  blank  warrant  for  the  arrest  of  a  single  person,  leaving  it  to 
the  party  to  fill  it  up,  surely  he  cannot  grant  such  a  general  war- 
rant, which  might  have  the  effect  of  an  hundred  blank  warrants.  (2) 

Dalton,  c.  ii7.       Seci.  1 1.  Yet,  perhaps,  it  is  the  better  opinion  at  this  day,  that 
CroiDpton,  147,  any  constable,  or  even  private  person,  to  whom  a  warrant  shall  be 

I)dton,c.ll8.  ^""^^^^^ 

14  H.  8.16.     See  c.  IS.  s.  15.    Coiit4lnst    177.    Sam.  93.94.    Sk]DDer«  568.    Strange,  lOOt. 

(S)  Mkh.  Term,  1769,  Wilkes  v.  Wood,  in 
trespass  for  asristing  the  Kins's  messengers  to  en- 
ter aod  ransack  the  boose  of  ue  plainti£  bj  virtae 
of  a  general  warrant  from  the  secretary  of  state, 
Xard  Camden,  in  his  charge  to  the  jury,  appears 
to  have  explicitly  avowed  his  opinion  of  the  illega- 
lity of  general  warrants.  The  plaintiff  obtained  a 
Terdict ;  but  whether-any  measures  were  taken  to 
clnde  the  effect  of  it,  is  not  reported.  Loft.  18. 
11  State  THaIs«  StS.— In  £aster,  1764,  the  same 
learned  judge  oonlfssed  a  bill  of  exceptions  which 
had  been  filed  against  hb  opinion,  in  the  case  of 
Money  v.  Leach ;  and  upon  the  argument  in  Mich. 
Term,  1765,  Lord  Mansfield  and  the  whole  court 
declared  that  general  warrants  to  seiae  the  person,, 
unless  in  the  cases  specially  authoiised  by  acts  of 
parliament,  are  ille^  and  roid ;  that  the  magistrate 
alone  should  exercase  his  discretion,  and  gtwe,  cer- 
tain directions  in  ti)e  warrant  to  Uie  officer  $  that  the 
lew  instances  in  wUch  they  had  Jbeen  israed,  arose 
from  the  practice  of  a  particalar  office,  not  autho- 
rised t>y  gmnrntH  usage  $  «id  that  ewm  aDtiquity 


Summary,  9S. 

3  Inst.  177. 

4  Comm.  t88. 
10  St.  Tr.  426. 
Yet  sec  a  pre- 
cedent of  this 


itself  could  not  sanctify  a  usage  which  was  funda* 
mentally  bad.  1  Black.  56f.  3  Burr.  169S. 
1742.  11  State  Trials,  307.  321.  But  this  cause 
went  offopon  anotlier  mund  ;  and  no  decision  was 
pomtedly  made  upon  £e  question.  11  State  Trials, 
312.  On  22d  April,  1766,  however,  the]  House 
of  Commons  passed  a  Resolution  condemning  ge- 
neral warrants,  in  the  case  of  libels ;  and  lest  this  li- 
mitation should  impliedly  authorise  the  use  of  them 
upon  other  occasions,  the  House,  three  days  after, 
mds,  passed  another  vote,  by  which  they  were 
declared  to  be  universally  illegal.  Subsequent  to 
these  Eesolutions,  Mr.  Wilkes  commenced  an 
action  against  the  Earl  otBaBhx,  who  had  issued 
a  warrant  to  sdxe  the  "  a9thors  of  a  periodical 
paper  called  the  North  Briton,  No.  45 ;"  and  upon 
which  Mr.  Wilkes  had  been  apprehended  and 
confined.  He  obtained  a  Terdict  with  ooosider* 
able  damages ;  and  since  that  event  the  courts  of 
law  have  been  silent  upon  this  important  subject. 
11  State  THals,  323. 
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directed  from  a  joBtioe  of  pemce  to  arrest  a  particular  person  for 
felony,  or  any  other  misdemeanor  within  his  jurisdiction,  may  law- 
fully execute  it,  whether  the  person  mentioned  in  it  be  in  truth 
guilty  or  innocent,  and  whether  he  were  before  indicted  of  the 
same  offence  or  not,  and  whether  any  felony  were  in  truth  com- 
mitted or  not.   For  however  the  justice  himself  may  be  punishable 
for  granting  such  a  warrant  without  sufficient  grounds,  it  is  rea- 
sonable that  he  alone  should  be  answerable  for  it,  and  not  the 
officer^  who  is  not  to  examine  or  dispute  the  reasonableness  of  his 
proceeding;  and  therefore  it  seems  that  the  old  books  (cited  in 
the  foregoing  chapter,  sect.  15,  l6.)  which  say  generally,  that  no 
one  can  justify  an  arrest  upon  a  suspicion  of  felony,  unless  he 
himself  suspect  the  party,  and  unless  the  felony  were  in  truth 
committed,  ought  to  be  intended  only  of  arrests  made  by  a  person  (a)  Dalton  nyn 
of  his  own  head,  or  in  obedience  to  the  command  of  a  constable,  tbu  power  b 
or  other  such  like  ministerial  officer,  and  not  of  such  as  are  made  ^,!|^^^ 
in  pursuance  of  the  warrant  of  a  justice  of  peace.     For  inasmuch  iue  of  tbe^firir 
as  It  seems  to  have  been  the  constant  and  allowed  practice  of  o^^iurmrii  in 
late,  (a)  to  make  out  warrants  on  the  suspicion  of  felony,  before  *|»«'«>ro™>»- 
any  indictment  hath  been  found  against  the  person  suspected ;  force  of  5  idw. 
and  the  same  seems  to  be  countenanced  by  1  and  2  Ph.  and  3.  c.  14. 
Mary,  c.  13.  and  2  and  3  Ph.  and  Mary,  c.  10.  which  direct  in  ^^^^^^^^^ 
what  manner  persons  brought  before  justices  of  peace  upon  sus-  4  j^t  576. 
picion,  shall  be  examined  m  order  to  their  being  committed  or  6  Modern,  179. 
bailed;  and  since  the  ancient  opinion, (6)  that  a  justice  of  peace  iLe^'m*'* 
cannot  make  out  a  warrant  against  a  man  for  felony  who  has  not  (5)  4 1^  177. 
been  indicted  before,  hath  been  contradicted(c)  by  constant  expe-  14  H.  8.  16. 
rience;  and  since  in  the  very  same  report(d)  in  which  this  rule  is  ^^^  i^Jf^o^I^ 
laid  down,  that  a  justice  of  peace  cannot  make  a  warrant  against  1  Hale,  1*49. 
a  person  who  has  not  been  mdicted,  it  seems  nevertheless  to,  be  B.  Faai  Im- 
agreed,  that  such  a  warrant  is  a  good  justification  for  the  officer;  S^^^u^^ 
and  since  none  of  the  books  (e)  cited  by  Sir  Edward  Coke  to  159. 
maintain  the  contrary  opinion,  mention  the  case  of  an  arrest  by  Ante,  sect  15. 
force  of  a  warrant  from  a  justice  of  peace,  but  generally  relate  i'hU^  579  ^^* 
only  to  arrests  by  private  persons  of  their  own  authority,  or  by  533. 
the  command  of  a  constable;  and  since,  too,  the  case,(y)  which  2 Hale, 79.107. 
is  fullest  to  the  purpose,  wherein  it  is  resolved  that  an  arrest  of  a  ^^  7  ^  a. 
person  by  the  command  of  a  bishop,  for  saying  that  he  was  not  5  h.  7*.  4, 5. 
bound 
tute(^ 
for  wl 

self  could  not  justify  such  an  arrest,  and  consequently  could  not  9  E.  4.  t6.  b. 
authorise  another  to  make  it ;  it  may  be  answered,  that  the  reso-  JJ  ^  *•  ^'^ 
lution  in  that  case  doth  not  wholly  depend  upon  this  reason,  but  la  e.  4^  9'  ■•' 
rather  perhaps  upon  these,  that  the  bishop's  command  was  by  17  £.  4.  5. 
parol  only,  and  not  by  writinir;  and  that  the  statute  gave  him  no  Lfi.^'«^' 
jurisdictioi^  over  pomts  not  heretical;  and  that  the  power  of  un-  (f)  10 h. 7. 17. 
prisoning  persons  for  mere  matters  of  opinion  ought  to  be  (^)tH.4.c.i5. 
strictly  construed. 

And  farther,  smce  the  person  injured  by  an  arrest  on  a  jus-  J "j^jj^J^^J^, 
tice's  warrant,  hath  a  good  action  against  the  justice  who  granted  vide  t4  Geo.  t. 
it,  if  he  did  it  maliciously  of  his  own  head,  in  order  t6  oppress  or .«,.  44. 
defame  the  party,  without  any  probable  ground  of  suspicion,  ^®S**^'P'®*' 

K  2  there  •^*  ^' 


*•* 
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^there  is  no  necessity  of  giriog  a  farther  remedy  against  tbe  officer 
who  obeys  the  warrant. 

And  farther,  since  it  is  in  general  a  great  discouragement  to 
oJfHcers^  to  subject  them  to  actions  for  endeavouring  to  serve  the 
public^  by  paying  obedience  to  the  precepts  of  those  whose 
officers  they  are ;  it  would  certainly  be  very  difficult  at  this  day 
to  maintain  an  action  against  them  for  any  arrest  of  this  kind, 
unless  the  warrant  appear  to  be  for  a  matter  whereof  the  justice 
has  no  jurisdiction.(3) 

C.  Jac.  81.  It  seems,  indeed,  to  be  holden  in  Boucherfs  case,  in  Croke's 

Second  Report,  that  where  an  officer  arrests  a  man  by  force  of  a 
warrant  from  a  magistrate,  pro  certis  causis,  without  shewing  any 
cause  in  particular, (4)  he  cannot  justify  himself  in  an  action 
brought  against  him  for  such  arrest,  without  setting  forth  the 
particular  cause  in  his  plea;  and  yet  in  this  very  report  it  seems 
to  be  allowed  that  such  a  general  warrant  is  good ;  and  if  so,  it 
seems  strange  that  the  omcer  should  not  be  justified  by  setting 
forth  the  truth  of  his  case;(5)  since,  if  there  were  no  good  cause 
to  justify  the  granting  of  the  warrant,  the  magistrate  ought  to  an- 
swer for  it,  nor  the  officer.    , 

Thirdly,  As  to  such  arrests  by  bailiffs  of  towns. 

Sect,  12.  It  is  enacted  by  the  above-mentioned  statute  of  Win- 
chester, c.  4.  *'  That  in  great  towns,  being  walled,  the  gates  shall 
be  closed  from  the  sun-setting  until  the  sun-rising,  and  that  no 
man  do  lodge  in  the  suburbs,  nor  in  any  place  out  of  the  town, 
from  nine  of  the  clock  until  day,  without  his  host  will  answer 
for  him:  and  the  bailiffs  of  towns  every  week,  or  at  the  least 
''  every  fifteenth  day,  shall  make  inquiry  of  all  persons  being 
lodged  in  the  suburbs,  or  in  foreign  places  of  the  towns;  and  if 
they  do  find  any  that  have  lodged  or  received  any  strangers  or 
suspicious  persons  against  the  peace,  the  bailiffs  shall  do  right 
*'  therein."  And  surely  it  cannot  be  doubted  but  that  by  force 
hereof  such  bailiffs  may  lawfully  arrest  and  detain  any  such 
stranger,  being  found  under  probable  circumstances  of  suspicion, 
till  he  shall  give  a  good  account  of  himself. 

Fourthly,  As  to  such  arrests  by  justices  of  peace. 

Sect.  13.1  shall  first  take  it  for  granted,  that  wherever  an  ar- 
rest of  this  kind  by  a  private  person,  or  inferior  officer,  acting  of 
their  own  authority,  is  either  permitted  or  injoined  by  the  law,  in 
SoBimry,  9S.     every  such  case,  it  fortiori,  such  an  arrest  by  a  justice  of  peace  in 
person,  is  also  permitted  or  injoined. 

Arrests  by  the  command  of  justices  of  peace,  as  such,  are 
either  by  parol;  or  by  warrant. 

And 

(9)  A  warrant  properly  penned  (even  though  a  crime  therein  specified,  will  not  justify  the  officer 

the  magUtrate  who  issties  it  should  exceed  his  jn-  who  acts  under  it.    4  Comm.  488. 

risdiction)  will,  hy  S4  Geo.  2.  c  44.  at  all  events  (5)  If  a  ground  of  justification  be  found  in  a 

indemnify  the  officer  who  executes  it  ministerially.  special  verdict,  the  defendant  has  no  right  to  avail 

4  Comm.  288.  himself  of  that  finding,   unless  such   ground  is 

(4)  A  warrant  to  apprehend  aU  ptmm  guilty  of  avowed  in  the  plea.  Lord  Camden.  1 1  St.  Tr.  521. 
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s  Aiid  First,  as  to  such  arrests  by  parol. 

Sect.  14.  It  seems  that  any  such  justice  may  lawfully,  by  word  IVfoor,  408. 
of  mouthy  authorise  any  one  to  arrest  another,  who  shall  be  guilty  ^^^t  c.  ii7. 
of  any  actual  breach  of  the  peace  in  his  presence,  or  shall  be  en-  *  ^***°"-  ^®^' 
gaged  in  a  riot  in  his  absence,  as  hath  been  more  fully  shewn  in 
the  first  book,  tit.  ''  Riots,  &c." 

As  to  such  arrests  by  the  warrant  of  a  justice  of  peace,  I  shall  ^Comm.  S87. 
endeavour  to  shew,  in  what  cases  a  warrant  for  such  an  arrest 
may  lawfully  be  made  by  such  a  justice;  in  what  form  it  ought  to 
be  made;  and,  how  it  is  to  be  executed. 

As  to  the  FntsT  Point,  I  shall  consider^ 

1.  For  what  offences  such  a  warrant  may  be  granted. 

2.  Upon  what  evidence. 

And  First,  As  to  the  offences  for  which  a  warrant  may  be 
granted  by  a  justice  of  peace. 

Sect.  15.  There  seems  to  be  no  doubt  but  that  it  may  be  law-  Sup.  c  8.  sect. 
fully  granted  by  any  justice  of  peace,  for  treason,  felony,  or  pr«-  ^''  ^^'  ^^* 
munire,  or  any  other  offence  against  the  peace,  as  hath  been  more 
fully  shewn  in  the  chapter  concerning  justices  of  peace. 

Also  it  seems  clear,  that  wherever  a  statute  gives  to  any  one  Dalton^c.  iir. 
justice  of  peace  a  lurisdiction  over  any  offence,  or  a  power  to  re-  ^^J^^'^^*}^^' 
quire  any  person  to  do  a  certain  thing  ordained  by  such  statute, 
it  impliedly  gives  a  power  to  every  such  justice  to  make  out  a 
warrant  to  bring  before  him  any  person  accused  of  such  offence, 
or  compellable  to  do  the  thing  ordained  by  such  statute;  for  it 
cannot  but  be  intended,  that  a  statute  giving  a  person  jurisdiction 
over  an  offence,  doth  mean  also  to  give  him  the  power  incident 
to  all  courts,  of  compelling  the  party  to  come  before  him.  And 
it  would  be  to  little  purpose  to  authorise  a  man  to  require  ano- 
ther to  do  a  thing,  if  it  were  to  be  understood  that  the  person  au- 
thorised had  no  power  to  compel  the  party  to  come  before  him. 

Sect.  l6.  But  it  seem  that  anciently  no  one  justice  of  peace  Dalton,  c.  iir. 
could  legally  make  out  a  warrant  for  an  offence  against  a  penal  ^-  Pc«ce,  6.^ 
statute,  or  other  misdemeanor,  cognisable  only  by  a  sessions  of 
two  or  more  justices ;  for  that  one  single  justice  of  peace  hath  no 
jurisdiction  of  such  offence,  and  regularly  those  only  who  have 
jurisdiction  over  a  cause  can  award  process  concerning  it.     Yet  6  Modem,  179. 
the  long,  constant,  universal,  and  uncontrolled  practice  of  justices 
of  peace  seems  to  have  altered  the  law  in  this  particular,  and  to 
have  given  them  an  authority  in  relation  to  such  arrests,  not  now 
to  be  disputed. 

•    Sect,  17..  But  I  do  not  find  any  good  authority,  that  a  justice  Summary,  39. 
can  justify  sending  a  general  warrant  to  search  all  suspected  ^^?'I'"*1?2' 
houses  in  general  for  stolen  good8,(6)  as  hath  been  more  fiilly  H^^  ^' 
shewn  in  the  tenth  section. 

Secondly, 

(6)  In  Norembcr,  176«,  the  Earl  of  Halifax,  Mr.  Entick  and  his  papers.    On  trespass,  the  jarors 

secretary  of  state,  issaed  a  warrant  "  to  search  for  found  a  special  verdict;  and  in  Mich.  6  Geo.  S. 

"•John  Entick,  the  author,  or  one  concerned  in  liord  Camden  delirercd  the  judgment  of  the  court, 

"  writing  Uie  Mamtor."    The  messengen  sciied  That  a  warruit  to  seise  and  carry  awaypopfnin 
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s 

Secondly^  As  to  the  evidence  on  which  such  a  warrant  is  to 
be  granted, 

2  Hale,  108,  Stct,  18.  It  seems  probable  that  the  practice  of  justices  of 

^^Mnd  vo  peace,  in  relation  to  this  matter  also,  is  now  become  a  law,  and 
Qa.  Dalt  117.  ^^^  ^^^y  justice  of  peace  may  justify  the  granting  of  a  warrant  for 
Con.  14  H.  8.  the  arrest  of  any  person  upon  strong  grounds  of  suspicion  for  a 
felony,  or  other  misdemeanor,  before  any  indictment  hath  been 
found  against  him.  Yet  inasmuch  as  justices  of  peace  claim  this 
power  rather  by  connivance  than  any  express  warrant  of  law,  and 
since  the  undue  execution  of  it  may  prove  so  highly  prejudicial 
Cro.  Elis.  130.  to  the  reputation  as  well  as  liberty  of  the  party,  a  Justice  of  peace 
1  Leonard,  18.  cannot  well  be  too  tender  in  his  proceedings  ox  this  kind^  and 
AndMB  ^e^     seems  to  be  punishable  not  only  at  tlie  suit  of  the  king,  but  also  of 


16. 

4  ComiD.  S87. 


Caldecofs 
cases,  t9l. 

4  Inst  177. 
Soniinarjr,  93. 
Sup.  sect.  10. 
c.  12.  sect  15. 


caseof  Ledwick  the  party  grieved,  if  he  grant  any  such  warrant  groundlessly  and 
V.  Catchpole,      maliciously,  without  such  a  probable  cause  as  might  induce  a 

candid  and  impartial  man  to  suspect  the  party  to  be  guilty* 

SecU  19«  And  since  both  Coke  and  Hale  seem  to  disapprove 
of  such  warrants  granted  upon  suspicion,  and  the  old  books  seem 
generally  to  disallow  all  arrest  for  the  suspicion  of  felony  made 
by  any  other  person  whatsoever,  except  the  very  person  who  hath 
the  suspicion,  it  is  certainly  a  safe  way  of  proceeding  for  him  who 
hath  the  suspicion,  to  make  the  arrest  in  his  proper  person,  and 
to  get  a  warrant  from  a  justice  of  peace  to  the  constable  to  keep 
the  peace. 

Sect.  20.  And  perhaps  there  may  be  this  difference  between 

the  warrant  of  a  justice  of  peace  for  such  causes  which  he  has  not 

authority  to  hear  and  determine  as  judge  without  the  concurrence 

C.  Elu.  130/      of  others,  and  such  warrant  for  an  offence  which  he  may  so  deter- 

1  Leonard,  187.  jedlvoa  without  the  concurrence  of  any  other,  that  in  the  former 

case,  inasmuch  as  he  rather  {>roceeds  ministerially  than  judicially, 

if  he  act  corruptly,  he  is  liable  to  an  action  at  the  suit  of  the 

1  D.  Abr.  179.   par^,  as  well  as  to  an  information  at  the  suit  of  the  king:  but  in 

Carthew,  49S.    the  latter  case  he  is  punishable  only  at  the  suit  of  the  king,  for 

that  regularly  no  man  is  liable  to  an  action  for  what  he  doth  as 

judge. 

As  to  the  Second  Point,  viz.  In  what  form  such  a  warrant 
is  to  be  made;  I  shall  lay  down  the  following  rules: 

Sttt.  21.  First,  That  (a)  it  ought  to  be  under  the  hand  and 
seal  of  the  justice  who  makes  it  out« 

Sect,  22.  Secondly,  That  it  (A)  ought  to  set  forth  the  year 
and  day  wherein  it  is  made,  that,  in  an  action  brought  upon  an 
arrest  made  by  virtue  of  it,  it  may  appear  to  have  been  prior  to 
such  arrest 


4Biini,38S. 


(a)  1  Hale,  577. 
%  Hale,  111. 
Dalt  c.  117. 
3  Inst  76. 
14H.8.16. 
(fr)  Dalton,  c 
117.1S1, 


the  case  of  a  seditions  libel  is  illegal  and  ▼oid.— • 
His  Lordship  said,  that  wanrants  to  search  for 
stolen  goods  had  crept  into  the  law  by  impercepti- 
ble practice ;  that  it  is  the  only  case  of  the  kind  to 
be  met  with ;  and  that  the  law  proceeds  in  it  with 
great  caation.  For  1st  Hiere  ronst  be  a  fall  charge, 
upon  oath,  of  a  theft  committed.  2dly,  The  owner 
must  swear  that  the  goods  are  lodged  in  such  a 
place.    5dly,  He  nose  attend  at  the  ezecotion  of 


the  warrant  to  shew  then  to  the  officer,  who  must 
see  that  they  answer  the  description.  And  lastly* 
The  owner  must  abide  the  erent  at  hb  peril;  for 
if  the  goods  are  not  found*  A« is  a  trespasser;  and 
the  officer,  being  an  innocent  person,  will  be 
always  a  ready  and  conwrnent  witness  against 
him.  11  State  Trials,  3tl.  Vide  also  S  Hale, 
113. 151. 
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Sect*  25.  Thibbly^  That  it  is  (c)  safe^  but  perhaps  not  neces-  (c)  Dalton,  c, 
sary,  in  the  body  of  die  warrant  to  shew  the  place  where  it  was  J^j^J^gs  86 
made;  yet  it  seems  necessary  to  set  forth  the  county  in  the  mar-  Crompton,  i4r. 
gin  at  least,  if  it  be  not  set  forth  in  the  body.  232>  ac. 

4  BvD,  383. 

Sect.  24.  Fourthly,  That  it  may  be  made  either  in  the  name 
of  the  king,  or  of  the  justice  himself,  as  appears  from  the  prece- 
dents above  referred  to. 

Sect.  25.  Fifthly,  (J)  That  if  it  be  for  the  peace  or  good  6i)Dait.c.ii7. 
behaviour,  it  is  advisable  to  set  forth  the  special  cause  upon  |"£*J^ii\^* 
which  it  is  granted;  but  if  it  be  for  treason  or  felony,  or  other  ' 

offence  of  an  enormous  nature,  it  is  said,  that  it  is  not  necessary 
to  set  it  forth;  and  it  seems  to  be  rather  discretionary  than  ne-* 
cessary  to  set  it  forth  in  any  case. 

Sect.  26.  Sixthly,  (e)  That  such  a  warrant  may  be  either  («)l>a1tctir. 
general,  to  brin^  the  party  before  any  justice  of  peace  of  the  J^ij^^^ 
county;  or  speaal,  to  bring  him  before  the  justice  only  who  b. Peace,  9. 
granted  it* 

iSec*.  27.  Seventhly,  (/)That  it  may  be  directed  to  the  (/)Daltc 
sheriff,  bailiff,  constable,  or  to  any  indifferent  person  by  name,  V^^  ^^^ 
who  is  no  officer;  for  that  the  justice  may  authorise  any  one  to  14 h.  8.  16. 
be  his  officer,  whom  he  pleases  to  make  such ;  yet  it  is  most  advis*  B.  Peace,  6. 
able  to  direct  it  to  the  constable  of  the  precinct  wherein  it  is  to  Ld^y?  im. 
be  executed  (g),  for  that  no  other  constable,  and  i  fortiori  do  (^)Saik.'i76. ' 
private  person,  is  compellable  to  serve  it  1  Hale,  582. 

A.irr.  -n  .Ti  I.  «Hale,lia. 

As  to  the  Ihird  Foint,  vtz.  In  what  manner  such  warrant 
is  t9  be  executed,  1  shall  lay  down  the  following  rules: 

Sect.  28.  First,  That  a  bailiff,  or  a  constable^  if  they  be 
sworn,  and  commonly  known  to  be  officers,  and  act  within  their 
own  precincts,  need  not  shew  their  warrant  to  the  party,  not- 
withstanding he  demand  the  sight  of  it ;  but  that  these  and  all 
other  persons  whatsoever  making  an  arrest,  ought  to  acquaint 
the  party  with  the  substance  of  their  warrants,  and  that  all  pri-  8  £.4. 14 
vate  persons  to  whom  such  warrants  shall  be  directed,  and  even  ^*j^*  ^' ^ 
officers,  if  they  be  not  sworn  and  commonly  known,  and  even  9  (^^^|  ^g^ 
these,  if  they  act  out  of  their  own  precincts,  must  shew  their  1  Hale,  583. 
warrants,  if  demanded,     f  And  therefore  it  is  enacted  by  27  *  ^•*®»  ^^^* 
Geo.  2.  c.  20.  that  in  all  cases  where  any  justice  of  the  peace  is 
required  or  empowered  by  any  statute  ta  issue  a  warrant  of  dis-  yj^  also  94^ 
tress  for  the  levying  any  penalty  inflicted,  or  sum  of  money  Geo«s.c.44. 
thereby  directed  to  be  paid,  '*  the  officer  executing  such  warrant, 
**  if  required,  shall  shew  the  same  to  the  person  whose  goods 
**  and  chattels  are  distrained,  and  shall  suffer  a  copy  thereof  to 
•'  be  taken/' 

Sect.  29.  Secondly,  That  the  sheriff  having  such  warrant  Daiton,  c  xxK 
directed  to  him,  may  authorise  others  to  execute  it;  but  that^^'^*^^* 
every  other  person  to  whom  it  is  directed,  must  personally  exe- 
cute it;  yet  it  seems,  that  any  one  may  lawfully  assist  him* 

Sect.  30.  Thii^dly,  That  if  a  warrant  be  generally  directed  Carthew,508. 
to  all  constables,  no  one  can  execute  it  out  of  his  ovm  precinct;  f^^f^'ssi^* 
but  if  it  be  directed  to  a  particular  constable  by  name,  he  may  ^Hale!  110.' 
execute  it  any  where  within  the  jurisdiction  of  the  justice.  Ld.  Rajm.  546. 

CHAP, 
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CHAP.  XIV. 


(a)  37  An.  35. 

4  Inst.  177. 

5  Co.  91,  92. 
Dalton,  c  78. 
3  Hale,  103. 
116,117. 
Summaiy,  90. 

F.  Execu.  «5. 2.  admittance. 

Foster,  3«0. 

Foster,  321, 
2llale,  117. 


WHERE  DOORS  MAY  BE  BROKEN  OPEN  IN 
ORDER  TO  MAKE  AN  ARREST. 

A.ND  now  I  ain  to  consider  in  what  cases  it  is  lawful  to  break 
open  doors,  in  order  to  apprehend  offenders. 

And  to  this  purpose  I  shall  premisei  that  the  law  doth  never 
allow  of  such  (a)  extremities  but  in  cases  of  necessity ;  and 
therefore;  that  no  one  can  justify  the  breaking  open  another'^ 
doors  to  make  an  arrest,  unless. he  first  signify  (1)  to  those  in  the 
house  the  cause  of  his  coniing>  and  request  them  to  give  him 


(b)  27  Ass.  35. 

12  Co.  131. 

4  Inst  131. 

(p)  Moor,  606. 

668. 

(<0  Dalton, 

c.  7Q. 


C.  £Uz.  908. 
Yelverton,  28. 
DaltoD,  c.  78. 
(/)  2  Jpncs, 
233,  234. 


Sect.  9*  But  where  a  person  authorised  to  arrest  another  who 
is  sheltered  in  a  house,  is  denied  quietly  to  enter  into  it,  in  order 
to  take  him,  it  seems  generally  to  be  agreed,  that  he  may  justify 
breaking  open  the  doors  in  the  following  instances : 

Sect.  3.  First,  Upon  a  (b)  capias  grounded  on  an  indictment 
for  any  crime  whatsoever :  or  upon  a  (c)  capias  from  the  (d) 
King's  Bench  or  Chancery,  to  compel  a  man  to  find  sureties  for 
the  peace  or  good. behaviour:  or  even  upon  a  warrant  from  a 
justice  of  peace  for  such  purpose. 

Foster'*iS6^'^^'  Secf.  4.  SECONDLY,  Upon  a  (e)  captas  utlagatum,  or  capias 
(0  Moor,  6(06.   pro  fine,  in  any  action  whatsoever. 

668. 

.  Sect.  5.  Thirdly,  Upon  the  {f)  warrant  of  a  justice  of 
peace,  for  the  levying  of  a  forfeiture  in  execution  of  a  judgment 
or  conviction  for  it  grounded  on  any  statute  which  gives  the 
whole,  or  but  part  of  such  forfeiture  to  the  king,  and  authoiises 
S"^  ffitoe"  *^t  ^®  jiistice  of  peace  to  give  such  judgment  or  conviction  for  it. 

rinrifreqSred.  ^^^^'  ^'  Eoi^^iTHLY,  Where  a  (g)  forcible  entry  or  detainer  is 
Vide  c.  13.  sect,  either  found  by  inquisition  before  justices  of  peace,  or  appears 
?®v* «  upon  their  view. 

(^)  Daft  c  22         '^ 

Sect,  7.  Fifthly,  (A)  Where  one  known  to  have  committed  a 
treason  or  felony,  or  to  (i)  have  given  another  a  dangerous 
wound,  is  j)ursuedy  either  with  or  without  a  warrant,  by  a  con- 
stable or  private  person.  But  where  one  lies  under  a  probable 
suspicion  only,  and  is  not  indicted,  it  seem&  the  better  (A)  opinion 
at  diis  day,  that  no  one  can  justify  the  breaking  open  doors  in 
order  to  apprehend  him. 

Sect.  8.  Sixthly,  Where  an  (/)  affray  is  made  in  a  house  in 
the  view  or  hearine  of  a  constable ;  or  where  those  who  have* 
made  an  affray  in  his  presence  fly  to  a  house,  and  are  immediately 
pursued  by  him,  and  he  is  not  suffered  to  enter,  in  order  to  sup- 
press 

(0  Suni..l34w    2  Hale,  95.    Cromp,  170.    Daltoo,  c  78.    B.  F.  Imprison.  6.    ' 

(l)  No  precise  form  of  words  is  reouired  to  be  as  a  mere  trespasser,  bat  claima  to  act  under  & 
used  in  giving  notice.  It  is  sufficient  if  the  party  proper  authority,  provided  the  officer.bad  ia  iaci 
H  made  acquainted  that  th^  officer  docs  not  come      a  legal  warrant.    Foster,  137. 


and  78. 

(K)  Summary, 

90.  93. 

male,d9^ 
589. 

Daiton,  c.  78. 
13  E.  4.  9. 
(i)l3E.  3.7. 
(ic)  Snmm.  91. 
4  Inst.  117. 
Cpn.  13  £.  4  9. 
B.  Cov,  159. 
Dalt.  c.  78. 
F.  Barr.  110. 
Foster,  321. 
Vide  1  Hale, 
583.  contra. 
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press  the  affraj  in  the  first  case,  or  to  apprehend  the  affrayers  in 
either  case. 

Sect.  9.  Seventhly,  Wherever  a  (a)  person  is  lawfully  ar-  (a)6Mod.  i73, 
rested,  for  any  cause,  and  afferwards  escapes,  and  shelters  him  ^^  ^^^* 
in  a  house.  Salkeld,'79. 

Sect,  10.  Also  it  is  enacted  by  S  and  4  Jac.  1.  s.  S5,  **  That  jRoIl'isb/ 
upon  any  lawful  writ,  warrant,  or  process  awarded  to  zxnj  Ld.  Rajfou 
sheriff  or  other  officer,  for  the  taking  of  any  popish  recusant,  i®*^  ojq 
standing  excommunicated  for  such  recusancy,  it  shall  be  law-  ' 

ftil,  if  need  be,  to  break  open  any  house." 

Sect.  11.  But  it  hath  been  resolved,  that  where  justices  of      ,  . 
peace  are,  by  virtue  of  a  statute,  authorised  to  require  persons  to 
come  before  them,  to  take  certain  oaths   prescribed  by  such 
statute,  the  officer  cannot  lawfully  break  open  the  doors  of  the 
persons  who  shall  be  named  in  any  warrant  made  in  pursuance 
of  such  statute,  in  order  to  be  brought  be(ore  the  justices  to  take 
such  oath,  because  such  warrant  is  not  grounded  on  a  precedent 
offence;  neither  doth  it  appear,  that  the  party  either  is  or  will  be 
guilty  of  any :     But  it  seems  clear,  that  if  an  officer  enter  into  Palm.  5s,5S. 
any  house  to  serve  ajay  such  warrant,  and  the  doors  of  the  house  5"*;  ^•J  ***• 
be  locked  upon  him,  being  in  such  house,  he  or  his  friends  may  ^^*"'*^^' 
justify  breaking  them  open,  in  order  to  regain  his  Kberty;  for 
that  even  in  the  execution  of  civil  process,  the  law  allows  of  .the        , 
breaking  open  doors  in  the  like  circumstances. 


CHAI*. 
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CHAP.  XV. 

r 

OF  BAIL. 

And  now  I  am  to  consider  in  what  manner^  and  in  what  cases, 
offenders  are  to  be  bailed. 

Smnmuy,  98*        As  to  which  it  is  to  be  observed^  that  wherever  a  person  is' 
«  hI?'  ifo       brought  before  a  justice  of  peace  upon  an  accusation  of  treason 
121,  ^'      '      or  felony,  he  must  be  either  bailed  or  committed,  unless  it  mani- 
festly appear  that  no  such  crime  w,as  committed,  or  that  the  cause 
•  for  which  alone  the  party  was  suspected,  was  totally  groundless ; 
in  which  cases  only  it  is  lawful  to  discharge  him  without  bail. 

For  the  better  understanding  of  the  nature  of  bail,  I  shall  con* 
sider  the  following  points. 

1.  The  nature  of  bail  and  mainprize  in  general. 

2.  What  shall  be  said  to  be  sufficient  bail. 

3.  The  offence  of  taking  insufficient  bail. 

4.  The  offence  of  granting  it  where  it  ought  to  be  denied. 

5.  The  offence  of  denying,  delaying,  or  obstructing  it  where 
it  ought  to  be  granted. 

6.  In  what  cases  it  is  grantable. 

7.  In  what  form  it  is  to  be  taken. 

8.  What  shall  forfeit  his  recognizance. 

And  First,  As  to  the  nature  of  bail  and  mainprize  in  general, 
I  shall  endeavour  to  shew.  First,  In  what  respects  they  agree  ; 
and,  Secondly,  In  what  they  differ. 

M«  Hale,  184.  Sect.  9,,  As  to  the  first  particular,  it  seems  that  the  words 
Datton.  c.  114.  "  baiP  and  ''  mainprize,'*  are  often  used  promiscuously  in  our  (a) 
Lunbaid,d40.  law-books  and  (6)  acts  of  parliament,  as  signifying  one  and  the 
(6)iRU^'9. 9.  s^°^®  thing.  And  it  is  (c)  certain,  that  bail  and  mainprize  agree 
3  H.  7. 5.  in  this  notion,  that  they  save  a  man  from  imprisonment  in  the 

(e)  Sammaiy,  common  gaol,  by  his  friends  undertaking  for  him  before  certain 
DaltoD  c.  114.   P^^oQS  ^^^  ^^^  purpose  authorised,  that  he  shall  appear  at  a 

certain  day,  and  answer  the  crime  with  which  he  is  charged,  and 

be  justified  by  law. 

(<04lnst  179»  '^^^^*  ^*  -^^  ^^  ^^  second  particular,  the  chief,  if  not  the  (^) 
ISO.  only  difference  between  bail  and  mainprize  seems  to  be  this,  that 

(OF.Biainp.  ^  man's  mainpernors  'are  (e)  barely  his  sureties,  and  cannot 
b!  Mainp.  89.  justify  the  detaining  or  imprisoning  of  him  themselves,  in  order 
Coke,  B.  and  to  secure  his  appearance ;  but  that  a  man's  bail  are  looked  upon 
^2?"  h^k      **  ^"  ^)  gaolers  of  his  own  choosing,  and  that  the  (g)  person 

cited  under  kt.  baded 

ten  f.  g.  h.  Coo.  4.  H.  6.  8.  pi.  SI.  32  H.  6. 4.  pi.  3.  (/)  1  Hale,  3t5.  t  Hale,  35.  1«4, 115. 
Saimnarv,98.  F.  Mainp.  If ,  13.  (;)S.P.C.  64.  11 H.  7.  33.  pi  S6.  S2H.d.  59.  pi.  13.  39  H. 
6. 17.  pL  39^    3S  H.  6.  4.  pi.  3.    Sop.  c.  6.  wet.  4. 
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bailed  is  in  the  eye  of  the  Iaw>  for  many  purposes^  esteemed  to 
be  as  mucb  in  the  prison  of  the  court  by  which  he  is  bailed,  as 
if  he  were  in  the  actual  custody  of  the  proper  gaoler.     But  I  do 
not  find  this  point  clearly  settled  in  relation  to  any  other  court  («)  p.  Mainpi. 
besides  the  King's  BencI^,  as  hath  been  more  fully  shewn  ch.  6.  is*  13. 
sect.  4.     However  it  seems  certain,  in  every  bailment^  that  if  2*55"' ^  Vo* 
the  party  bailed  be  (a)  suspected  by  his  bail  as  likely  to  deceive'  6  Moderai  ftiu 
them,  he  may  be  detained  by  them,  and  enforced  to  appear  Hr. 
according  to  the  condition  of  the  recognizance,  or  may  be  (6)  J^^^-^* 
brought  by  them  before  the  Justice  of  peace,  by  whom  he  shall  95,  "■^■>>^J» 
be  committed,  unless  he  find  new  sureties.  Palton,  c  114. 

As  to  the  Second  Point,  viz.  What  shall  be  said  to  be  suflS- 
cient  baD. 

Sect.  4.   It  seems  to  be  (c)  agreed,  that  no  person  ought  in  (c)  s  Hale,  itt. 
an^  case  to  be  bailed  for  felony  by  less  than  two  sureties ;  and  summaiy,  97. 
it  IS  (d)  said  to  be  the  practice  of  the  King's  Bench,  not  to  admit  iocokc%oi*' 
any  person  to  bail  upon  a  habeas  corpus  on  a  commitment  for  (i)  Sty.  Keg. 
treason  or  felony  without  four  sureties.  (1)    Also  (e)  it  seems  to  ^^^' 
have  been  anciently  an  established  rule,  that  none  under  the  J^^Si^^e. 
degree  of  subsidy-men  should  be  admitted  to  bail  any  person  7o  mod  114. 
for  a  capital  crime :     But  the  manner  of  granting  taxes  by  way  SumnMry,  97. 
of  subsidy  having  been  of  late  for  many  years  disused,  this  rule 
at  present  seems  to  be  of  little  use.     But  the  only  sure  way  of 
proceeding  in  this  case,  is  to  take  care  that  every  one  of  the  bail 
be  of  ability  sufficient  to  answer  the  sum  in  which  they  are 
bound,  which  (f)  ought  never  to  be  less  thaii  forty  pounds  for  a  (/)  Daiton,  c 
capital  crime,  but  may  be  as  much  higher  as  the  justices  in  dis-  ^^^ 
cretion  shall  think  fit  to  require,  upon  consideration  of  the  ability  ^""■•'y*  ^* 
and  quality  of  the  prisoner,  and  the  nature  of  the  offence.     And 
if  it  shall  seem  doubtful,  whether  the  persons  who  offer  them- 
selves to  be  sureties,  be  able  to  answer  such  sum,  it  is  (s)  said,  (g)  Ddt  & 
that  the  person  who  is  to  take  the  bail,  may  examine  them  on  ^^' 
their  oaUis  concerning  their  sufficiency.    And  if  a  person  who  f  HSeAs5* 
has  power  to  take  bail  be  so  far  imposed  upon  as  to  suffer  a 

Erisoner  to  be  bailed  by  insufficient  persons,  it  is  said,  that  either  g^,,^     ^^ 
e,  or  any  other  person  who  hath  power  to  bail  him,  may  require  Dalt  c.  70  and 
the  party  to  find  better'  sureties,  and  to  enter  into  a  hew  recog-  ^^^ 
nizance  with  them,  and  may  commit  him  on  his  refusal,  for  that 
insufficient  sureties  are  as  no  sureties. 

Sect.  5.  But  justices  must  take  care,  that  under  pretence  of 
demanding  sufficient  surety,  they  do  not  make  so  excessive  a 
demand,  as  in  effect  amounts  to  a  denial  of  bail;  for  this  is 
looked  on  as  a  great  grievance,  and  is  complained  of  as  such  by 
1  Will,  and  Mary,  sess.  2.  by  which  it  is  declared,  **  that  exces- 
*'  sive  bail  ought  not  to  be  required."' 

^  As  to  the  Third  Point,  viz.  The  offence  of  taking  insuffi- 
dent  bail. 

Sect.  6.  It  seems  clear,  that  wherever  a  sheriff,  in  pursuance 

of 

(1)  In  Mtmy  Ibar  penoos  we  required  for  bail ;  tioned  in  the  notioe,  otherwise  Uie  Court  wiil  re- 
but for  any  inferior  offence  two  are  tofficient.  In  ject  the  whole.  Lbrd  Mansfield,  Rex  v.  fiolton, 
both  oasea  the  uomber  of  the  bail  mntt  be  men,*      Mich.  93  Geo.  5.    Mi  S.  Icach. 
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of  tbe  statute  «f  WestminBter,  c.  15.  or  justices  of  peace,  in  pur- 
suance of  the  subseauent  statutes,  grouiuled  on  the  said  statute 
of  Westminster  the  hrst,  and  set  forth  more  at  lai^  in  the  follow- 
ing part  of  this  chapter,  shall  admit  any  person  to  bail  for  felony. 
Vide  sup.  c.  6.  with  insufficient  sureties,  who  shall  not  aifterwards  appear  accord- 
sMt  io»ii,&c.  jug  ^Q  tijg  condition  of  the  recognizance,  the  justices  of  assize 
SumouuV,  97/  Oftay,  by  force  of  £7  Edw.  1.  c.  3.  commonly  called  the  statute 
defaiibue  leoettis,  impose  such  fine  on  such  sheriff  or  justices  of 
peace,  as  to  such  justices  of  assize  in  their  discretion  shall  seem 
proper.  But  if  a  prisoner,  who  is  bailed  by  insufficient  sureties, 
do  appear  according  to  the  condition  of  the  recognizance,  it 
seems  that  those  who  admitted  him  to  bail  are  safe,  inasmuch  as 
the  end  of  the  law  is  answered,  and  the  appearance  of  the  pri- 
soner as  effectually  procured  by  such  sureties,  as  if  they  had  been 
never  so  sufficient. 

As  to  the  Fourth  Point,  viz.  The  offence  of  granting  bail 
where  it  ought  to  be  denied. 

5.  P.  C.  ss.  77.  Sect.  7-  There  is  no  doubt  but  that  the  bailing  of  a  person 
l^^icf*  ^4  ^^^  ^^  ^^^  bailable  by  law,  is  punishable  either  at  common  law, 
F.  Conme,  t4«.  ^  ^  negligent  escape,  as  shall  be  more  fully  shewn  in  the  chapter 
Samm.  97. 113.  concerning  Escapes,  or  as  an  offence  against  the  several  statutes 
iHtle,596,597.  concerning  bail. 

Sect.  8.  And  first  it  is  enacted  by  the  statute  of  Westminster 
the  first,  c.  15.  *'  That  if  the  sheriff,  or  any  other,  let  any  go  at 
large  by  surety,  that  is  not  replevisable,  if  he  be  sheriff,  or  con- 
stable, or  any  other  bailiff  of  fee  which  hath  keeping  of  prisons, 
"  and  be  thereof  attainted,  he  shall  lose  his  fee  and  office  for 
**  ever.  And  if  the  undersheriff,  constable,  or  bailiff  of  such  as 
*'  have  fee  for  keeping  of  prisons,  do  it  contrary  to  the  will  of  his 
*'  lord,  or  any  other  bailiff  being  not  of  fee,  they  shall  have  three 
''-years  imprisonment,  and  make  fine  at  the  king's  pleasure.'' 

Vide  sup.  c  6.,  Sect.  9*  Also  it  is  enacted  by  27  Edw.  1.  commonly  called  the 
•ectii,i«,&c.  statute  de  Jtriibus  levatis,  c.  3.  *'  That  the  justices  assigned  to 
''  take  assizes,  8lc.  when  they  deliver  the  gaols,  8^c.  shall  inquire 
''  if  sheriffs,  or  any  other,  have  let  out  by  replevin  prisoners  not 
"  replevisable,  or  have  offended  in  any  thing  contrary  to  the  form 
f'  of  the  said  statute  of  Westminster  the  first,  and  whom  they 
"  shall  find  guilty  they  shall  chasten  and  punish  in  all  things^ 
^^  according  to  the  form  of  the  said  statute." 

Sect.  10.  And  it  is  further  enacted  by  4  Edw.  3.  c.  2.  "  That 
V  at  the  time  of  the  assignment  of  keepers  of  the  peace,  mention 
'.'  shall  be  made,  that  such  as  shall  be  indicted,  or  taken  by  them, 
<'  shall  not  be  left  to  mainprize  by  the  sheriffs,  nor  by  none  other 
"  ministers,  if  they  be  not  mainpernable  by  law;  nor  that  none 
"  who  are  indicted  shall  be  delivered  but  by  the  common  law. 
Vide  rapn,  c     ''  And  that  the  justices  assigned  to  deliver  the  gaols,  shall  have 

6.  sect  13, 14.    **  power  to  inquire  of  sheriffs,  gaolers  and  others,  in  whose  ward 

"  such  persons   indicted,  shall   be,  if  they  make  deliverance, 
'^  or  let  to  mainprize,  any  so  indicted,  which  be  not  mainper- 
nable ;  and  to  punish  the  said  sheriffs,  gaolers,  and  others,  if 
they  do  any  thing  against  the  said  act." 

Sect. 
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Sect.  II.  And  it  is  enacted  by  1  and  2  Philip  and  Mary^  c.  Id; 
That  no  justice  or  justices  of  peace  shall  let  to  bail  or  main'* 
prize  any  person  or  persons  which,  for  any  oifence  or  offences; 
by  them,  or  any  of  them,  committed,  be  declared  not  to  be  re-* 

**  plevised  or  bailed,  or  be  forbidden  to  be  replevised  or  bailed; 
by  the  above-mentioned  statute  of  Westminster  the  first,  c.  15. 
And  that  the  justices  of  gaol-delivery  of  the  place  where  such 
justices  of  the  peace  shall  be  guilty  of  such  offence,  upon  due 
proof  thereof,  by  examination  before  them,  shall>  for  every  such 

''  offence,  set  such  fine  on  every  such  justice,  as  the  same  justice!^ 
of  gaol-delivery  shall  think  meet,  8cc." 

Sect.  12.    It  hath  been  resolved,  tTiat  it  is  no  excuse  for  jus-?  PophaiD,dO. 
tices  of  peace  admitting  a  person  to  bail  who  was  in  truth  com-;  I^alton,  c.  ii4. 
mitted  for  a  cause  not  bailable  by  law,  that  they  did  not  know  th£^( 
he  was  committed  for  such  cause,  and  that  no  other  cause  of  hi^ 
commitment  was  mentioned  in  his  mittimus  but  the  suspicion  of 
felony;  for  that  they  ought,  at  their  peril,  to  have  informed  them-;  S Strange,  iti^:' 
selves  of  the  cause  for  which  the  party  was  committed,  that  they 
might  be  satisfied  that  he  was  bailable  by  law. 

As  to  the  Fifth  Point,  viz.  The  offence  of  denying,  delay- 
ing, or  obstructing  bail,  where  it  ought  to  be  granted. 

Sect,  IS.    This  seems  to  be  a  misdemeanor,  not  only  by  the.  Vide  14H. 7.7. 
statute,  but  also  by  the  common  law,  and  punishable  thereby  asi  Summarj,  97. 
an  offence  against  the  liberty  of  the  subject,  not  only  by  action  at  ^^^  ^'  ^^^ 
the  suit  of  the  party  wrongfully  imprisoned,  but  also  by  indict- 
ment at  the  suit  of  the  king. 

Sect.  14.    But  it  seems  clear  that  he  who  has  power  to  bai(  Summary,  97. 
another  is  not  bound  to  demand  of  him  to  find  sureties,  and  to*  ^^h  ^'  ^^^ 
forbear  committing  him  till  he  shall  refuse  to  find  them;  but  b. Peac^  7.' 
may  well  justify  his  commitment^  unless  the  party  himself  shal^  B.Malnp.29. 
offer  his  sureties. 

Sect.  15.  The  principal  statutes  relating  to  this  offence  are  the 
above-mentioned  statute  of  Westminster  the  first,  c.  15;  th^  sta- 
tute dejimbus,  27  £dw.  1.  c.  3.  and  31  Car.  2.  c.  2.  conmionly^ 
called  the  habeas  corpus  act;  by  the  first  whereof  it  is  enacted, 
*'  That  if  any  with-hold  prisoners  replevisable,  after  that  they 
'*  have  offered  sufficient  surety,  he  shall  pay  a  grievous  amercia-^ 
'*  ment  to  the  king.  And  if  he  take  any  reward  for  the  deliver- 
'^  ance  of  such,  he  shall  pay  double  to  the  prisoner,  and  also  shall 

be  in  the  great  mercy  of  the  king."     And  by  the  latter  of  the 
said  statutes  it  is  enacted,  ''  That  justices  of  assize  shall  inquire  3  Coram,  idd. 
"  if  sheriffs^  or  any  other,  have  offended  in  any  thing  contrary 

to  the  said  statute  of  Westminster,  and  whom  they  shall  find 

guilty  they  shall  punish  in  all  things  according  to  the  form  o£ 
"  the  said  statute." 

Sect*  16.  Also  it  is  recited  by  the  above-mentioned  statute  of 
31  Car.  2.  that  great  delays  have  been  used  by  sheriffs,  gaolers, 
and  other  officers,  to  whose  custody  the  king's  subjects  had  been 
committed  for  criminal,  or  supposed  criminal,  matters,  in  making 
return  of  writs  of  habeas  corpus,  by  standing  out  an  alias  and  plttr  ' 
ries,  and  sometimes  more;  and  by  other  shifts  to  avoid  tneir 
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yielding  obedieace  to  such  writs^  eoattBrj  to  ibek  duty»  and  the 
known  laws  of  the  land,  whereby  many  subjects  have  been  long 
detained  in  prison,  in  such  cases  where  by  law  they  were  bail- 
able, &c.    And  thereupon  it  is  enacted,  *^  That  whensoever  any 
**  person  shall  bring  any  habeas  corpus,  directed  unto  any  person 
*'  whatsoever^  for  any  person  in  his  custody,  and  the  said  writ 
shall  be  served  uppn  the  said  officer,  or  left  at  the  gaol  or  pri- 
son with  any  of  the  under-officers,  under-keepers,  or  deputy  of 
the  said  officers  or  keepers,  that  the  said  officer  or  officers,  his 
or  their  under  under-officers,  under-keepers,  or  deputies,  shall, 
within  three  days  after  such  service  thereof,  (unless  the  com* 
mitment  were  for  treason  or  felony,  plainly  and  specially(2)  ex- 
''  pressed  in  the  warrant  of  commitment,)  upon  payment  or  ten- 
"  der  of  the  charges  of  bringing  the  said  prisoner,  to  be  ascertained 
by  the  judge  or  court  that  awarded  the  same,  and  endorsed  on 
the  said  writ,  not  exceeding  twehe^ence  per  mile,  and  on  se- 
**  curity  given  by  his  own  bond  to  pay  the  charges  of  carrying 
"  back  the  prisoner,  if  he  should  be  remanded,  and  that  he  will 
'^  not  make  any  escape  by  the  way,  make  return  of  such  writ,  and 
bring,  or  cause  to  be  brought,  the  body  of  the  party  so  com- 
mitted, or  restrained,  unto,  or  before,  the  lord  chancellor,  or 
*^  lord  keeper,  the  judges  or  barons  of  the  court  from  which  the 
*'  said  writ  shall  issue,  or  such  other  persons  before  whom  th^ 
**  said  writ  is  made  returnable,  according  to  the  command  there- 
*'  of;  and  shall  then  likewise  certify  the  true  causes  of  his  de- 
tainer or  imprisonment,  unless  the  commitment  be  in  a  place 
beyond  twenty  miles  distance,  &c.;  and  if  beyond  the  distance 
of  twenty,  and  not  above  one  hundred  miles,  then  within  the 
**  space  of  ten  days ;  and  if  beyond  the  distance  of  one  hundred 
''  miles,  then  within  the  space  of  twenty  days/' 

Sec^*  17.  And  by  31  Car.  2.  c.  2.  s.  3.  it  is  farther  enacted, 
*^  That  all  such  writs  shall  be  marked  in  this  manner,  per  statu- 
"  tumtricesimoprimo  Caroli  secundi,  regis:  and  shall  be  signed(3) 
^  by  the  person  that  awards  the  same. 

And  by  31  Car.  2,  c.  2.  **  If  any  person  shall  be,  or  stand, 
*^  committed  or  detained  as  aforesaid,  for  any  crime,  unless  for 
(^10  Modern,  **  treason  or  felony,  plainly  expressed  in  the  warrant(a)  of  com- 
'^  '*  mitment,  in  the  vacation  time,  it  shall  be  lawful  for  such  per- 

son so  committed  or  detained,  (other  than  persons  convict,  or 
in  execution  by  legal  process,)  or  any  one  on  his  behalf,  to 
complain  to  the  lord  chancellor,  or  lord  keeper,  or  any  justice 
^  of  either  bench,  or  baron  of  the  exchequer,  of  the  degree  of  the 
coif;  and  the  said  lord  chancellor,  &c.  justice,  or  baron,  on 
view  of  the  copy  of  the  warrant  of  commitment,  or  other- 
wise on  oath  that  it  was  denied,  or  authorised  and  required,  on 
request  in  writing  by  such  person,  or  any  in  his  behalf,  attested 
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(t)  Not  for  treaion  or  felony  in  ^eral,  bnt 
treMon  far  eeunterfMng  thg  kuigU  eoin,  or  felony 
fitr  Uealme  tkt  goodi^cf  mdt,  a  oru  to  tudi  an  amount, 
and  the  like.  Therefore  if  a  constable,  upon  his 
own  aathority,  carry  an  offender  to  gaol,  which  he 
may  do  by  4  £dw.  3.  c  10.  without  any  warrant 
of  ooaunitment  firom  a  justice  of  peace,  he  wonid 
liftTe  t  ti^t  to  be  bailed  upon  this  act,  whatever 


the  offence  may  be.^-1  Bom,  l5l.  But  in  Lord 
Montttoroery's  case,  10  Mod.  334.  it  is  said,  that  a 
commitment  for  treason  generally  is  good. 

N.  B.  The  King^s  Bench  may  bail  though  the 
habeas  corpus  act  is  suspended.  Vide  8  BCodem, 
93.    Salkeld,  103.    f$t.Tr.S86. 

(3)  If  the  writ  is  not  signed,  it  need  not  be 
obeyed.    Bex  v.  Roddam,  Cowper,  67S. 
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'*  and  subscribed  by  two  Witiiesse8»(4)  who  wore  present  at  the 
*'  delivery  of  the  same^  to  grant  an  habeas  carput  under  the  seal  of 
**  the  court  whereof  he  shall  be  one  of  the  judges,  to  be  directed 
*'  to  the  officer,  in  whose  custody  the  party  shall  be  returnable 
''  intmediate  before  the  said  lord  chancellor^  8cc.  justice,  or 
*'  baron." 

**  And  it  is  further  enacted,  that  on  service  thereof  as  afore- 
**  said,  the  officer,  8cc.  in  whose  custody  the  party  is,  shall,  within 
the  times  respectively  before  limited,  brine  him  before  the  said 
lord  chancellor,  justice,  or  baron,  before  whom  the  said  writ  is 
**  returnable ;  and  in  case  of  his  absence,  before  any  other  of 
*'  them,  with  the  return  of  such  writ,  and  the  true  causes  of  the 
"  commitment  and  detainer.  (5) 

And  that  thereupon,  within  two  days  after  the  party  shall  be 
brought  before  them,  (6)  the  said  lord  chancellor,  justice,  or 
baron,  before  whom  the  prisoner  shall  be  brought  as  aforesaid, 
shall  discharge  the  said  prisoner  from  his  imprisonment,  taking 

*'  his  recognizance,  with  one  or  more  sureties,  in  any  sum  ac- 

"  cording  to  their  discretions,  having  regard  to  tfie  quality  of  the 
prisoner  and  nature  of  the  offence,  for  his  appearance  in  the 
King's  Bench  the  Term  following,  or  in  such  other  court 

*'  wherein  the  offence  is  properly  cognizable,  as  the  case  shall  re-  (a)  e  Inst  55. 

'Squire;  and  then  shall  certify  the  said  writ,  with  the  return  SHalepi4S. 
thereof,  and  the  recognizance,  into  such  court;  unless  it  be  Y^n^^' 
made  appear  to  the  said  lord  chancellor,  8cc.  that  the  party  so  458?"^    ^' 

"  committed  is  detained  upon  a  legal  process,  order,  or  warranty  1  MTibcm,  154. 

"  out  of  some  court  that  hath  jurisdiction  of  criminal  matters;  or  l^^^^^^ 
by, some  warrant  si^ed  and  sealed  with  the  hand  and  seal  of  rs^l^f. 
any  of  the  said  justices  or  barons,  or  some  justice  or  justices  of  Lord  Raym. 

"  the  peace,  for  such  matters  or  offences,  for  the  which  by  law  j^^^  gQg 

*'  the  prisoner  is  not  bailable."  (a)  i99i.  1^15, 


l€ 
€€ 


1454. 


u 
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Sect.  18.  But  it  is  provided,  par.  4.  **  That  if  any  person  shall 
have  wilfiiUy  neglected,  by  the  space  of  two  whole  Terms  after 
his  imprisonment,  to  pray  a  habeas  corpus  for  his  enlargement, 

''  he  shall  not  have  a  habeas  corpus  to  be  granted  in  vacation 

**  time,  in  pursuance  of  this  act." 

Sect.  19*   And  it  is  further  enacted,  par.  5.  '^  That  if  any  No  privilege    . 
**  officer,  &c.  shall  neglect,  or  refuse,  to  make  the  returns  afore-  ^U««m«* 
*♦  said,  or  to  bring  the  body  of  the  prisoner,  according  to  the  Sw thewrit  ^" 

command  of  the  said  writ,  vrithin  tne  respective  times  afore-  1  Burrow,  6i5. 


said,  or  shall  not,  within  six  hours  after  demand,  deliver  a  true  ^^^^  ^^tgr 
**  copy  of  the  commitment,  8cc.,  he  shall  forfeit  for  the  first  sj^^fts. 
*'  offence  «£J00,  for  the  second  «£200,  and  be  made  incapable  to  Ld.  Raym.  580^ 
"  hold  his  office,  Stc."  «»• 

Sect.  20.  And  it  is  further  enacted,  par.  6.  **  That  no  person 
**  who  shall  be  set  at  large  upon  any  habeas  corpus,  shall  be  again 

<<  imprisoned 

(4)  One  witness,  and  an  affidavit  that  the  other         (6)  Tf  a  person  is  too  infirm  to  be  brought  into 
is  nek,  is  sufficient.    Comb.  6.  coort,  the  court  will  order  the  party  to  be  at- 

(5)  For  the  certainty  required  in  the  return,      tended,  &c    Vide  %  Barrow,  1099.    3  Barrow, 
▼ide  Douglas,  159.     UTilson,  154.    Lord  Rayra,      1363. 

586.  618.    Fort.  f72.    Strange,  404. 915.    An- 
draws,  281. 
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Salkeld,  105. 
Comber,  d. 
Lucas,  429. 
1  Show.  190. 
3  Com.  Dig. 
455. 


4  Coram.  137. 
Barrow,  856. 
1437. 

Rex  V,  Bevan, 
B.  R.  Mich. 
Term,  1789. 

b.  1.  c.  72.  sect 
6,  and  b.  2. 

c.  1.  sect  17. 
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inlprMoned  for  the  same  offence  by  any  persofn  if^'Iiatsoevef, 
other  than  by  the  legal  order  and  process  of  such  court  whereih 
he  shall  be  bound  by  recognizance  to  appear,  or  other  court 
having  jurisdiction  of  the  cause^on  pain  of  (£500." 

Sect.  2  J.  And  it  is  further  enacted,  par.  7.  "  That  if  any  person 
who  shall  be  committed  for  treason  or  felony,  plainly  and  spe- 
cially expressed  in  the  warrant  of  commitment,  upon  his  prayer 
or  petition  in  open  court,  the  first  week  of  the  Term,  or  the 
first  day  of  the  sessions  of  (yer  and  terminer,  or  general  gaol- 
delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted  some 
time  in  the  next  Term,  sessions  of  oyer  and  terminer,  or  gene- 
ral gaol-delivery,  after  such  commitment,  the  justices  of  the 
said  court  shall,  upon  motion  in  open  court,  the  lastday  of  the 
Term  or  sessions,  set  at  liberty  the  prisoner  upon  bail;  unless 
it  appear  upon  oath  that  the  witnesses  for  the  king  could  not 
be  produced  the  same  Term,  &c.  And  if  such  prisoner,  upon 
his  prayer,  &c.  shall  not  be  indicted  and  tried  the  second  Term, 
or  sessions,  he  shall  be  discharged  from  his  imprisonment." 

Sect*  ^2.  And  it  is  further  enacted,  par.  10.  '*  That  it  shall  be 
laMrful  for  any  prisoner,  as  aforesaid,  to  move  and  obtain  his 
habeas  corpus,  as  well  out  of  the  Chancery  or  Exchequer,  as  the 
King's  Bench  or  Common  Pleas :  and  if  the  said  lord  chancel- 
lor or  lord  keeper,  or  any  judge  or  judges,  baron  or  barons,  for 
the  time  being,  of  the  degree  of  the  coif,  of  any  of  the  courts 
aforesaid,  in  the  vacation  time, (7)  upon  view  of  the  copy  of  a 
warrant  X>f  commitment  or  detainer,  or  on  oath  made  that  such 
copy  was  denied,  shall  deny  any  writ  of  habeas  corpus,  by  this 
act  required  to  be  granted,  being  moved  for  as  aforesaid,  they 
shall  severally  forfeit  to  the  party  grieved,  the  sum  of  five  hun- 
dred pounds.^' 

» 

Sect.  23.  But  it  is  provided,  par.  18.  '^  That  after  the  assizes 
proclaimed  for  that  county  where  the  prisoner  is  detained,  no 

Jerson  shall  be  removed  from  the  common  gaol  upon  any 
abeas  corpus  granted  in  pursuance  of  this  act,  but  upon  such 
habeas  corpus  shall  be  brought  before  the  judge  of  assize  id 
open  court,  who  thereupon  shall  do  what  to  justice  shall  apper- 


€€ 


€( 


tain." 

But  it  is  provided,  nevertheless,  par.  19-  ''  That  after  the 
assizes  are  ended,  any  person  detained  may  have  his  habeas 
corpus,  according  to  the  direction  of  this  act." 

Sect.  24.  It  is  observable  that  this  statute  makes  the  judges 
liable  to  an  action  at  the  suit  of  the  party  grieved  in  one  case 
only,  which  is  the  refusing  to  award  a  habeas  corpus  in  vacation 
time ;  and  seems  to  leave  it  to  their  discretion  in  all  other  cases, 
to  pursue  its  directions  in  the  same  manner  as  they  ought  to  exe- 
cute all  other  laws,  without  making  them  subject  to  the  action  of 
the  party>  or  to  any  other  express  penalty  or  forfeiture :  and  this 

is 


(7)  A  notion  prevailed,  that  all  writB  of  hahmiM 
corpM  granted  in  vacation  expired  on  the  com- 
mencement of  the  Term;  but  Lord  Mansfield, 
Hill.  31  Geo.  S.  declared  the  unanimous  opinion 
of  the  court,  that  such  notion  was  ]]\  founded ;  that 


a  person  might  be  brought  into  court  upon  a  hahtm 
oeijfut  issued  in  vacation ;  and  that  to  require  a 
new  writ  would  be  attended  with  delay  and  ex- 
pense, wiihont  the  least  reason  or  utility.  1  Buf^ 
row,  460.  54t.  606.  608. 
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is  most  afreeable  to  the  general  reason  of  the  Itiw,  which  regu- 
larly will  not  suffer  a  judge  to  be  liable  to  an  action  for  what  h& 
does  as  judge. 

As  to  the  Sixth  Point,  viz.  In  what  cases  bail  is  grantable,  I 
shall  endeavour  to  shew, 

1.  Where  it  is  grantable  by  a  sheriff. 

2.  Where  by  a  justice  q{  peace. 

3.  Where  by  justices  of  gaol-delivery. 

4.  Where  by  the  courts  of  Westminster-Hall. 

As  to  the  FiKST  Point,  I  shall  consider,  where  bail  is  grant- 
able  by  a  sheriff  ex  officio:  and,  where  by  virtue  of  a  writ. 

Sect,  25,   As  to  the  first  particular,  it  is  holden  by  some,(£i)  (a)  DiUis.  ii. 
that,  by  the  common  law  the  sheriff  might,  by  virtue  of  his  office,    I^****  ***   .. 
as  principal  conservator  of  the  peace,  bail  any  person  arrested  on  Reg.  as.  169.  ^' 
suspicion  of  felony,  or  for  any  other  offence  which  is  bailable.      S.p.c,74. 

F.  Corone,  t97. 
Cont.  9  hut,  190. 

Sect.  26.  Also  it  hath  been  holden,(6)  that  a  constable  had  the  (&)  Daljs.  ii. 
like  power  by  the  common  law :  and  it  may  (c)  probably  be  in-  Con.  2  Inst. 
£erred,  from  the  recitals  of  the  writs  of  mainprize  in  the  Register,  3^k^ 
that,  by  the  common  law,  the  sheriff  had  power  to  bail  persons  ^^     ^\ 
indicted  of  larceny  in  a  (J)  court-Ieet,  and  also  persons  mdicted  (<<)Reg.270. 
as  (d)  accessaries  to  a  felon,  and  persons  appealed  by  (e)  ap-  («)  Reg.  S69. 
provers,  after  the  death  of  the  approvers,  &c.     But  it  seems  that 
the  sheriff  (y)  had  no  power  ex  officio,  to  bail  any  person  in-  (/)R^'i3S. 
dieted  of  any  crime  before  justices  of  peace.     And  it  is  certain,  ^^»^^' 
(g)  that  -neither  the  sheriff  nor  constable  could,  in  any  of  the  (g)  Sup.  8. 
cases  abovementioned,  take  bail  by  recognizance  but  only  by  !^|:^'^* 
obligation.    And  some  (A)  have  holden,  that  the  statutes  which  (a)  oaiisoniii. 
empower  justices  of  the  peace  to  admit  persons  to  bail  on  an 
accusation  of  felony,  and  particularly  prescribe  in  what  manner 
they  shall  do  it,  have  takeil  away  all  power  of  this  kind  from 
the  sheriff  and  constable;  yet  others  seem  to  be  of  another 
opinion,  because  the  said  statutes  are  wholly  in  the  affirmative. 

Sect,  £7.  But  it  seems  certain  (t)  that,  by  the  common  law,  the  ^|)  snm.  i06. 
sheriff  might  bail  any  person  who  was  indicted  before  him,  at  t  Hale,  148, 
his  torn,  for  felony,  or  any  other  crime  that  is  bailable :  because  ^^^^^  ^^^ 
he  might  both  award  process  and  also  give  judgment  against  the  Register,  {69. 
person  so  indicted :  and  it  is  a  general  (/c)  rule,  that  whoever  is  (/c)  Lamb,  S42. 
judge  of  the  offence  may  bail  the  offender.  But  it  is  holden,  that  at  ^  ^  ^^ 
this  day  the  sheriff  has  lost  his  power  (/),  by  reason  of  1  £dw.  4.  2  Inst.  190! 
c.  2.  set  forth  more  at  large  c.  10.  s.  74.  by  which  it  is  enacted,  (0  Vide 
'*  That  the  sheriff  shall  not  proceed  on  any  such  indictment,  but  ^  l^od.  179. 

*^    I    11  •    ^     .1  '^         •  ft  f>  Strange, 479. 

''  shall  remove  it  to  the  next  sessions  of  the  peace.  ^id  the  case 

of  Bengoagh  v,  Rosatter,  4  Term  Rep.  M)5. 

Sect,  28.  As  to  the  second  particular,  it  seems,  that  bail  is 
gsantable  by  a  sheriff  by  virtue  of  the  following  writs,  viz* 
1 .  That  of  odio  et  atia,  2.  That  of  mainprise ;  and,  S.  That  of 
hormne  replegiandb, 

VOL.  II.  L  But 


146  OF  BAIL.  Bk.  i. 


But  iumtig  «li«ady,  in  Bwk  l.  e.  U^  s.  £0  8c  84.  iioteiiftdly 
0hewti  thft  aatttre  of  TH£  t^iftfld*  of  these  write,  whicb  geem  ta  be 
in  great  measure  obsolete  at  this  day^  I  shall  refer  the  reader  to 
what  is  there  said  concerning  it. 

Sect.  29.  Secondly,  Of  the  writ  of  mainprise  little  notice  is 

taken  in  the  late  books;  yet  the  law  relating  to  it  seems  to  be 

still  in  force  in  many  cases ;  and  consequently  in  such  cases, 

those  who  are  bailable,  and  have  been  refused  the  benefit  of  bail, 

may  still  by  virtue  thereof  be  delivered  out  of  prison  (upon  their 

<«)  Reg.  269.     finding  sureties  (a)  to  the  sheriff  that  they  will  appear  and  an- 

270.  swer  to  the  crimes  alleged  against  them,  before  the  justices  in 

0)^'  ^'  ^       ^  '^^^  mentioned,  &c.)  as  those  (A)  who  are  imprisoned  for  a 

3  Comm.  its.    slight  suspicioti  of  felony,  or  indicted  of  larceny  (c)  before  the^ 

1  Hale,  141.      Steward  of  a  leet,  or  of  trespass  (d)  before  justices  of  peace,  and 
Oof'^^Mi     ^^^y  other  (e)  persons,  all  which  it  will  be  needless  to  enume- 

awiMainpriie,    ^^^e. 

ch.  fl.  mad  10.  (c)  F.  N.  B.  tSO,  Kegiiter,  269.    2  Iti^  290.    (d)  F.  N.  B.  250, 251.    Heglster,  130. 

270,  iTi*    (#)F.N.B.ft50,25i.    Bcgiater,  269,  &€. 

Sect.  30.  But  as  to  that  which  is  said  in  general,  both  by  Sir 
(/)  S^  KM.  Mactbelv  Hale  (/)  and  Sir  Edward  Coke,  (g)  m  relation  to  this 
u;S      •  1    •  matter,  from  which  it  may  seem  to  have  oeen  the  opinion  of 

those  authors,  that  no-  writ  of  mainprise  is  grantable  at  this  day, 
(i^)F.N.B.  it  stay  be  answered,  that  this  is  to  be  understood  (A)  only  of  the 
^'  89  ^^  ^^  mamppte  for  persons  indicted  before  the  sheriff  in  his 
CoklT'B.  and  ^^>  ^  relation  to  whom  he  has  no  judiciid  power  at  this  day, 
Munp.c.  10.  and  consequently  no  power  to  bail  them,  ex  officio;  from  whence 
^^^"/°^^'  it  follows  that  the  writ  of  mainprise  for  such  persons,  being 
"^^  ^  ^       grounded  on  a  suggestion  that  the  sheriff  had  unjustly  refused 

before,  to  admit  them  to  bail,  cannot  now  be  proper,  because  he 
cannot  be  said  to  have  imjustly  refused  to  do  a  thing  which  he 

2  Hale,  142.      bad  no  power  to  do.     But  tliis  can  be  no  manner  of  reason 

why  die  writ  of  mainprist  should  not  be  still  grantable  in  other 
cases* 

F.N.B.  66,  Sect.  31.  Thirdly,  As  to  the  writ  of  homine  replegiando, 

R^^  78  79       th^re  seems  to  be  no  doubt  but  that  at  the  common  law  the 
^^'     '    *      sheriff  might  deliver  any  persons  out  of  prison  by  virtue  of  this 

writ,  except  in  those  special  cases  mentioned  in  the  statute  of 

Westminster  the  First,  c.  15.  which  is  set  forth  more  at  lam  ift 

F.N.B.  68.,      the  next  section :  and  if  he  had  returned,  that  the  plaintiff  had 

2  Hale,  141.      been  eloigned  out  of  the  county  by  the  defendant,  he  might 

afterward,  by  virtue  of  a  capias  in  icithemam  against  such  de- 
fendant, whether  he  were  a  peer  or  commoner,  have  taken  and 
Vide  sup.  sect,    imprisoned  him  till  the  plaintiff  should  be  replevied.    Bot  the 
'^*  writ  of  homine  replepando  has  been  much  disused  of  late,  in  such 

cases  wherein  justices  of  peace  have  been  authorised  to  admit 
persons  to  bail ;  yet  whether  the  statutes  which  gave  sncb  audko- 
(%\  1  Sid  210     ^^  ^^  justices  of  peace,  being  wholly  in  the  aflSrmative,  do  take 
Skin.  61.76.      » Way  the  sheriff's  power  in  the  cases  mentioned  in  those  sta- 
227.231.  tutes,  may  deserve  to  be  considered.     However,  there  can  be  no 

Farreal*^'        doubt  but  that  in  other  cases  the  writ  of  hxmine  rqpleg^ando,  (t) 

3  Comm.  129.    ^^^  capzas  in  withernam,  are  very  proper  and  effectual  reme- 

4  Modern,  ISS.  dies. 

Sect^ 


4t 
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iSflci.  M.  But  for  Ibe  belter  understaiiding  the  sberiff 's  powe? 
to  thif  particular,  I  shall  act  down*  and  endeavour  to  explain  90 
much  of  the  said  statute  of  Westminster  the  First,  c.  1 5,  jas 
rehtes  to  it»  which  is  enacted  as  foUoweth : — *'  Forasmuch  as  %  Hale,  isr. 
**  sheriffs*  and  others  who  have  taken  and  kept  in  prison  persons  to  156. 
«  detected  of  felony^  and  incontinent  have  let  out  by  replevin 
*^  such  as  were  not  replevisable,  and  have  kept  in  prison  such  as 
^  were  replevisable,  because  they  would  gain  of  the  one  party* 
and  grieve  the  other :  And  forasmuch  as  before  this  time  it 
was  not  determined  which  persons  were  replevisable*  and 
**  which  not ;  but  only  those  that  were  taken  for  the  death  of  a 
*^  man,  or  by  commandment  of  the  king,  or  of  the  justices,  or  for 
**  the  forest :  It  is  provided,  and  by  the  king  commanded,  that 
**  such  prisoners  as  before  were  outlawed,  and  they  which  have 
abjured  the  realm,  provers,  and  such  as  be  taken  with  the 
manner,  (a)  and  those  which  have  broken  the  king's  prison,  (•>See  lect  41. 
thieves  openly  defamed  and  known,  and  such  as  be  appealed 
by  provers,  so  long  as  the  provers  be  living  (if  they  be  not  of 
good  name),  and  such  as  be  taken  for  house-burning  feloniously 
^  done,  or  for  false  money,  or  for  counterfeiting  the  king's  seal, 
*^  or  persons  excommunicate,  taken  at  the  request  of  the  bishop, 
^  or  for  manifest  offences,  or  for  treason  touching  the  kine  him- 
**  self,  shall  be  in  no  wise  replevisable  by  the  conunon  wnt,  nor 
^'  without  writ:  But  such  as  be  indicted  of  larceny  by  inquests 
'^  taken  before  sheriffs,  or  bailiffs  by  their  oflSice,  or  of  light  sus^ 
^'  ptcion,  or  for  petit  larceny,  that  amounteth  not  above  the  value 
**  of  twelvepence*  if  they  were  not  accused  of  some  other  larceny  %  Intt.  i9o.' 
»''  aforetime,  or  accused  of  receipt  of  thieves  or  felons,  or  of  comr 
**  mandment,  or  force,  or  of  aid  in  felony  done,  or  accused  of 
^  some  olber  trespass,  for  which  one  ought  not  to  lose  life  or 
^  member,  and  a  man  approved  by  a  prover  after  the  death  of 
^*  the  prover  (if  he  be  no  common  thief,  nor  defamed),  shall  be 
^  henceforth  let  out  by  sufficient  surety,  whereof  the  sheriff  will 
**  be  answerable,  and  that  without  giving  aught  of  their  goods." 

For  die  better  exposition  hereof,  I  shall  distmctly  consider, — 
First,  That  pert  of  the  preamble  which  declares,  what  persons 
had  always  been  agreed  not  to  be  replevisable,> — Secondly,  That 
pest  of  the  purview  which  shews  what  other  persons  shall,  not  be 
replevisable ;— -and.  Thirdly,  That  which  snews  what  persons 
sludl  be  replevisable. 

Of  those  who  by  the  preamble  are  declared^  to  have  always 
been  agreed  to  be  irreplevisable,  there  are  four  kinds. — 1.  Those  ^  Hale,  if9. 
who  are  taken  for  the  death  of  a  man. — 2.  Those  who  are  taken  to  iss. 
by  the  conunandment  of  the  king.— 3.  Those  who  are  taken  by 
the  commandment  of  the  justices. — 4.  Those  who  are  taken  for 
the  forest. 

As  to  the  first  of  these  particulars,  vit.  Concerning  those  who 
are  taken  for  the  death  of  a  man. 

Sect.  33.  It  is  observable  that  the  statute  declares  generally, 
that  those  imprisoned  for  the  death  of  a  man  have  always  been  f  J^'f'A!?* 
tdcen  to  be  irreplevisable,  without  making  any  dbtinction  be- 
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tween  such  homicide  as  malicious,  and  that  which  happens  by 
« Inst  315.  misadventure,  or  in  self-defence.  And  it  is  further  to  be  ob* 
2  Hale,ua  served,  that  the  statute  of  Gloucefeter,  c.  9.  provides,  '*  That  where 
**  a  man  kills  another  by  misfortune,  or  in  his  defence,  or  in  other 
*^  manner  without  felony,  he  shall  be  put  in  prison  till  the  next 
a^Ree.  77.  *'  Coming  of  the  justices  in  eyre,  or  justices  assigned  to  the  gaol-* 
J*.  N.B.  66.  "  delivery,  &c."  And  agreeably  hereto  we  find,  that  all  persons 
(b)t5Ed,s,4ift*  in  general,  who  are  taken  for  the  death  of  a  man,  are  excepted 
4i^Assice,  pi.  out  of  the  writ  (a)  de  homine  replegiando:  And  that  even  the 
37A8size,p].it.  superior  (6)  CO urts,  which  are  not  restrained  by  these  statutes; 
29Assi2e,pi.44.  have  yet  been  always  cautious  of  bailing  persons  imprisoned  for 
44  Ediffs^s  ^^y  homicide,  except  in  such  special  cases  as  shall  be  set  forth 
SI  £d.  4. 71.  *    more  at  large  in  this  chapter. 

Sect.  34.  Also  it  seems  agreed,  that  justices  of  peace  who 
have*  power  at  this  day  to  bail  a  man  arrested  for  a  light  suspicion 
of  homicide,  cannot  bail  any  such  person  for  manslaughter,  or. 
even  excusable  homicide,  if  it  manifestly  appear  that  he  was 
guilty  of  the  fact,  let  it  be  ever  so  plain  that  it  cannot  amount  to. 
murder,  as  shall  be  shewn  more  at  large  in  the  following  part 

(c)  Sect  6S.       of  this  chapter  (c). 

Sect.  35.  And  it  is  enacted  by  3  Hen.  7.  c.  1.  *'  That  if  it 
**  happen,  that  any  person,  named  as  principal  or  accessary,  be 

(d)  See  Rex  ''  acquitted  (d)  of  any  murder  at  the  king's  suit,  within  the  year 
^'•ChctwYnd,  «  and  day,  that  then  the  same  justices  before  whom  he  is  acquit- 
54«J«        '       *'  *®^»  *'**^'  "^^  suffer  him  to  go  at  lai^e,  but  either  remit  him  to' 

prison  or  bail  him,  after  their  discretion,  till  the  year  and  day 
be  passed.*' 

As  to  the  second  particular,  viz.  That  concerning  those  who 
are  taken  by  the  commandment  of  the  king. 

f  Inst.  186, 187.      Seci.SG.  It  seems  that  the  words  of  the  statute  concerning 

i^lMsi        ^^^°^  ^^  ^  ^^  understood  of  such  only  as  are  imprisoned  either. 

Ddton^c.  114.    hy  the  king's  personal  command,  or  by  the  command  of  his  privy 

Register,  77.      Council,  which  is  looked  upon  to  be  as  it  were  incorporated  with 

him  and  to  speak  with  his  mouth ;  and  accordingly  we  find  the 

exception  in  the  writ  of  homine  replegiando,  relating  to  persons 

imprisoned  by  the  king,  thus  expressed  in  the  Register,  '*  nisi 

capti  sunt  per  speciale  praceptum  nosthim ;"  by  which  it  seems  to 

be  implied,  that  this  exception  is  not  to  be  applied  generally  to 

every  command  whatsoever  of  the  king.     To  which  it  may  be 

added,  that  if  it  were  to  be  understood  in  so  large  a  sense,  it 

would  extend  even  to  those  who  are  taken  by  a  capias  in  a  per* 

sonal  action,  for  that  every  such  capias  is  the  commandment  of 

S.  P,C.7«.        the  king ;  but  it  seems  certain,  that  a  defendant  taken  by  such  a 

capias  is  replevisable  by  the  common  law.     But  persons  impm 

soned  by  the  special  command  of  the  king,  or  of  his  privy  council, 

are  so  far  from  being  replevisable  by  the  sheriff,  that  they  have 

<e)  1  And.  298.  formerly  (e)  been  adjudged  not  to  be  bailable  even  by  the  court 

idfTfis?*'       ^f  ^m^*9  bench.     However,  at  this  day  the  law  is  otherwise  de- 

1  Leonard,  70.   dared  and  settled  by  parliament,  as  shall  be  shewn  more  at  large 

B.  Munpr.  S7.  jq  j^e  following  part  of  this  chapter. 

Con.  Moor,  839»  ^  ^  ^ 

t  Hale>  131.  Al 
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As  to  the  third  particular^  viz*  That  concerning  persons  iih« 
prisoned  by  the  command  of  the  justices. 

Sect.  37«  It  is  observable^  that  the  exception  in  the  writ  of 
fumiine  repk^ndo,  in  the  Register  (a),  concerning  persons  qo  (a)  Beg.  77. 
imprisoned,  is  restrained  to  those  who  are  taken  by  the  special 
command  of  the  king's  chief  justice.     But  by  Fitzherbert  (6),  (6)F.N.  B.6d. 
Staundford  (c),  Coke(d),  and  Dalton  (c),  the  words  of  the  sta-  (c)S.P.C,  73, 
tute^relating  to  persons  so  imprisoned,  seem  to  be  understood  ^^^  ^  ^°'^-  ^^^* 
in  a  large  sense  of  any  of  the  king's  justices  in  general,  as  of  Wi^tciii. 
those  of  assize,  as  well  as  of  those  of  the  courts  of  Westmin- 
ster HalU    But  it  seems  that  they  are  not  to  be  understood  ge-  S.P.C.  rs. 
nerally  of  persons  imprisoned  by  any  command  whatsoever  of  ?^^^1*' 
such  justices,  for  that  those  who  are  imprisoned  by  their  ordi-    *    *    *     K 
nary  command,  not  by  way  of  punishment,  but  in  order  only  to 
be  safely  kept,  are  said  to  be  re^levisable  by  the  sheriff,  in  case3 
not  prohibited  by  the  statute,  and  therefore  it  seems,  that  they  S.P'C.7a. 
must  be  taken  in  a  most  restrained  sense  of  those  only  who  are  24£d^*s^^3S 
imprisoned  by  the  absolute  command  of  such  justices  by  way  of 
punishment,  as  for  a  misdemeanor  done  in  their  presence,  or  for 
other  contempts,  or  such  like*  matters,  which  lie  rather  in  their 
discretion  than  in  their  ordinary  power ;  and  it  seems,  that  a 
commitment  by  the  chief  justice,  without  shewing  any  cause  i  KoU.  i3i.  . 
whatsoever,  shall  be  intended  to  be  but  for  some  such  matter ; 
and  there  can  be  no  doubt  but  that  a  person  under  such  a  com- 
mitment is  replevisable  by  the  sheriff.     Also  it  hath  been  holden, 
that  a  person  so  committed  is  not  bailable  upon  a  habeas  corpus  t 
but  how  far  persons  committed  by  the  absolute  command  of 
one  court,  are  bailable  by  another,  shall  be  more  fully  considered 
in  the  following  part  of  this  chapter. 

As  to  the  fourth  particular,  int.  That  concerning  those  who 
are  iinprisoned  for  the  forest,  who  also  are  excepted  out  of  the 
writ  if)  of  honrnie  replegiando.  4^^*114^* 

Sect,  38.  It  seems,  that  the  said  exception  is  to  be  understood 
as  well  as  of  forests  in  the  hands  of  subjects,  (g)  as  of  those  in  (jg)  i  lost  s. 
the  hands  of  the  king ;  but  it  seems,  that  it  is  to  be  understood  ^^' 
strictly  of  proper  forests  only,  and  not  to  be  extended  (A)  by  (h)  Res.  so. 
equity  to  chases  or  parks.     And  as  to  iniprisonments   for  of-  pi^'^^Tl^ 
fences  in  forests,  the  law  has  been  much  mitigated  by  later     "^     ' 
statutes ;  for  it  is  reciied  by  1  Edw.  3.  c.  8.    "  That  divers 
persons  had  been  undone  by  the  chief  keepers  of  forests,  8cc. 
against  the  form  of  the  great  charter  (i)  of  the  forest,  and  against  (0  9  H.  s. 
^he  declaration  (A)   made   by  king  Edward   I.    by  which  he  3?N^^Jf' 
granted,  that  trespasses  done  in  his  forest,  of  vert  and  venison,  ^„,BoiiJy 
should  be  presented  at  the  next  swainmote,  before  the  foresters,  called  Ordi. 
Sic,  and  that  such  presentments  made  before  such  foresters,  &c.  "»tio  Forests. 
should  by  the  oaths  of  knights,  and  other  discreet  and  lawful 
men,  &c.  by  the  common  assent  of  all  the  said  ministers,  be  so- 
lemnly written,  and  with  their  seals  ensealed :  And  that  if  any 
indictment  9bould  be  in  any  other  manner  made,  that  the  same 
should  be  void."    And  thereupon  it  ia  ordained,  *'  That  from 
''  thenceforth  no  man  shall  be  taken  nor  imprisoned  for  vert  or 
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^  veniaon,  unless  he  be  Uken  within  the  mmwrnr,  or  dse  indicted 
"  after  the  form  before  specified :  And  then  the  chief  warden 
"  shall  let  him  to  mainprise  till  the  eyre  of  the  forest,  without 
^  any  thing  taken  for  his  deliverance.  And  if  the  said  warden 
^'  will  not  so  do,  he  shall  have  a  (a)  writ  out  of  the  chancery,  &c« 
to  be  at  mainprise  till  the  eyre.  Afid  if  the  warden  shall  not 
obey  such  Writ,  the  plaintiff  shall  have  a  {b)  writ  to  the  sheriff 
to  attach  the  said  warden  before  the  king,  at  a  Certain  day.  Sec. 
And  the  sheriff  (the  verderers  being  called  to  him)  shall 
deliver  him  that  is  so  taken,  by  good  mainprbe,  in  the  presence 
of  the  verderers,  and  shall  deliver  the  names  of  the  mainper- 
nors to  the  same  verderers,  to  answer  in  the  eyre  before  the 
justices,  Scc.*^  And  it  is  further  enacted,  by  7  Rich,  t*  c.  4. 
^*  That  no  man  shall  be  imprisoned  by  any  officer  of  the  forest 
''  without  due  indictment,  or  being  token  with  die  mainour,  or 
*'  trespassing  in  the  forest,  &c/' 

SecL  39*  And  note.  That  persons  so  indicted^  or  taken  with 
the  nminaur,  being  imprisoned  by  such  officers,  have  their  elec- 
tion either  to  be  mainprised  by  twelve  mainpernors,  by  virtue  of 
homine  repk&ando,  given  by  the  said  statute  of  1  Edw.  3*  c  8. 
or  to  be  bailed  upon  a  habean  corpus,  by  the  judges  of  Wes^ 
minster  Hall,  &c*  And  if  a  person  be  imprisoned  for  an^y  of- 
fence relating  to  the  forest,  wimout  having  been  first  indicted  for 
it,  or  taken  with  the  mainour,  there  seems  to  be  no  doubt  but 
that  he  may  have  an  action  of  false  imprisonment,  and  may  also 
be  mainprised  or  bailed  in  the  manner  above-mentioned. 

And  NOW  I  am  to  consider  that  part  of  the  purview  of  the 
above-recited  statute  of  Westminster  the  First,  c.  15.  whidi 
shews  what  other  persons  are  not  replevisable,  of  which  there 
are  two  sorts. 

First,  Such  as  are  excluded  from  the  benefit  of  a  replevin,  in 
respect  of  the  notoriety  of  their  offence. 

Secondly,  Such  as  are  excluded  from  it  in  respect  of  the 
heinousness  of  the  crime  alleged  against  them. 

Persons  excluded  from  the  benefit  of  a  replevin,  in  respect  of 
the  notoriety  of  their  offence,  are  of  two  kinds : 

First,  Those  who,  by  an  express  or  implied  judgment,  sentenoe 
or  conviction,  or  their  own  confession,  appear  to  be  guilty. 

Secondly,  Those  who  are  under  violent  presumptions  of  guilt. 

Sect.  40.  And  lirst,  Of  those  ^  who  by  judgment,  sitttenoe» 
conviction,  or  confession,  appear  to  be  guilty,  some  are  exdnded 
from  the  benefit  of  a  replevin  by  the  express  words  of  die  sta- 
tute; as  **  those  who  are  outlawed,  or  have  abjured  die  realm ; 
persons  excommunicate,  taken  at  the  request  of  the  bishop, 
and  provers.'*  And  aH  other  (c)  persons  who  ore  condemned^ 
or  convicted  of  felony,  or  any  other  (i^  heinous  crime  whatsoever, 
whether  by  their  own  confession,  or  by  verdict  general  or  epe* 
cial ;  (e)  and  also  alt  those  (f)  who  on  dieir  examinaltion  own 
themselves  guilty  of  a  fekmy  alleged  against  them,  and  are 
charged  in  their  mittimus  with  a  felony  so  confessed,  seem  to  be 
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endilded  bom  k  bj  parity  of  reaion*  and  the  manifest  intent  of 
tbe  statute ;  for  (d)  haiX  is  only  proper  vhere  it  stands  indifferent  (a)  %  lost, 
wk^etber  the  party  be  guilty  or  innocent  of  the  accusation  against  ^er,  i?^^ 
him^  as  it  often  does  brfore  his  trial ;  but  where  that  indiffereney  S'*™™^'  ^^ 
is  lemoved,  it  woiiU>  generally  speakinr,  be  absurd  to  bail  him  x 
And  agreeably  hereto  the  statute  of  2  Hen.  5.  c.  2.  provides^ev^ 
as  to  avil  causes,  ''  that  if  upon  a  writ  of  certiorari,  or  earpui 
**  cum  €€uuAt  out  of  chancery,  it  shall  be  returned,  that  the  prisoner 
**  U  condemned  by  judgment  given  against  him,  he  shall  be  re* 
"  manded,  &c."    Also  23  Hen.  6.  c.  10.  which  ordains,  that 
sheriffs,  8lc.  shall  let  out  of  prison  persons  in  their  custody  by 
force  of  any  writ,  8cc.  in  personal  actions,  or  on  indictments  of 
trespass,  by  sufficient  sureties,  &c.  expressly  excepts  '*  all  such 
^  as  shall  be  in  their  ward  by  condemnation^  execution,  Scc.*^ 
And  therefore  it  cannot  be  but  reasonable  to  intend,  that  the 
said  statute  of  Westminster  the  First  put  the  cases  of  persons  See  ibt  books 
outlawed  and  excommunicate  as  examples  only;  meaning  thereby  ^^®  <^^* 
to  intimate,  diat  all  other  persons  under  the  like  circumstances  sjplc^r^ 
should  be  in  like  mauner  irreplevisable :  yet  it  is  certain,  that  s  Init  188. 
the  court  of  king's  bench  may,  in  their  discretion,  in  some  spe- 
cie cases,  bail  a  person  upon  an  outlawry  of  felony ;  as  (b)  (6)  5  H.  7.  id. 
where  he  pleads  that  he  is  not  of  the  same  name,  and  therefore 
not  the  same  person  with  him  that  was  outlawed ;  or  alleges  (c)  (e)  19H.  6.  «• 
any  other  error  in  the  proceedings.    Also  it  seems,  that  the 
court  of  kind's  bench,  or  justices  of  gaol-^idivery^  may  bail  {d^  a  (d)  B.  lUlop. 
person  convicted  of  manslaughter,  w  as  some  say,  of  any  otper  ^ 
felony,  for  which  he  afterwards  gets  the  king's  pardon*    And  (t)  105!™*^'      ' 
there  seems  to  be  no  doubt  at  this  day,  but  that  flhey  may  also  (•)  SemoMiy, 
bail  any  person  who  is  guilty  before  them  of  homicide  in  adf*  IP1^^«^ 
defence,  or  by  ausadventure.    Also  it  is  certain,  that  if  a  person  p *  Coioqe,  9^. 
appear  to  be  iasprisoned  for  an  excommunication,  in  a  cause  of  s54.i0ONini.  & 
which  the  spiritual  court  hath  no  conusance,  he  may  be  deli*  ^^-C.  74. 
vered  either  upon  a  habeas  corpus,  or  by  quashing  or  superseding  ^^'^'^ 
the  writ  of  excommmicato  capimdo»  , 

Secondly,  Of  those  who  are  under  violent  presumptions  of 
guilt,  and  in  that  respect  are  excluded  by  the  statute  from  the 
benefit  of  a  replevin,  there  are  several  kinds. 

/Sec^41.  I.  Those  who  are  taken  with  the  nyamofur  (or  rather  Samiii.101, 
the  mainer,  that  is,  with  the  thing  stolen,  as  it  were  in  their  ^^^\      , 
hands,  and  by  parity  of  reason,  those  who  are  taken  freshly  upon  ^inst.  iml' 
a  hue  and  cry.  1  Hale,  isr. 

348.     a  Hsl^f  1139.  ^56.     Vide  c  18.  1. 1.  &  4. 

5f(;^  42.  II.  Those  who  have  broken  the  king's  prison,  and 
by  the  same  reason,  those  who  have  broken  any  other  prison, 
which  the  law  presumes  that  no  innocent  person  will  do. 

Sect.  43.  III.  Those  who  are  appealed  by  prosers,  who  le^  Sommeiy,  lof. 
gularly  are  not  bailable,  because  the  fq>prover,  by  oonfesaing  his  If^^^^p 
own  guilt,  induces  a  strong  presumption  against  those  whom  he      ^    '      ' 
accuses  of  the  same  crime  of  which  he  owns  himself  guilty ;  yet 
by  the  express  words  of  the  statute,  ''  If  the  person  appeded  by 
^  an  approver  be  of  good  reputation,  he  may  be  bailed,  even  in 
**  the  bfe  of  the  approver ;  and,  unless  he  be  a  notorious  felon, 

"he 
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(a)  i5  Ed.  3.  **  be  may  be  bailed  after  hb  death/'    And  by  parity  of  reason* 

4f .  he  m&y  also  be  bailed  if  the  approver  wave  (a)  his  appeal,  or  be 

Sumnisry,  10}.  yanquighedy  (() .  uoless  there  be  some  other  cause  to  detain  him 

i'lnat  188.  in  prison,  as  the  appeal  of  some  other  approver,  See.    And  if  a 

(6)  25  £d.3«  person  disabled  by  law  to  become  an  approver,  as  one  attainted, 

F*M^*^^  (c)  &c.  appeal  another  of  high  treason,  it  seems  that  the  person 

(c)Sum!'i92.  so  appealed  ought  to  be  bound  (J)  to  his  good  behaviour  to* 

(d)  F.  Cor.  387.  wards  th<e  king :  but  (e)  if  such  person  had  appealed  him  of 

(e)  B.  Cor.  81.  felony  only,  it  seems  that  he  ought  to  have  been  wholly  dis- 
17  Assise,  4.  charged,  if  there  had  .been  no  other  accusation  against  him. 

1 1  Assize  27  .<Ba 

Sect,  44.  IV.  Thieves  openly  known  and  notorious,  who,  as 
it  seems,  ought  not  to  be  bailed  for  any  fresh  felony,  whereof 
there  is  probable  evidence  against  them.  But  how  far  persons 
accused  of  any  crime  shall  be  so  far  esteemed  likely  to  have 
committed  it,  from  their  former  scandalous  behaviour,  as  to  be 
presumed  guilty  upon  slight  evidence,  seems  in  great  measure  to 
(/)  Sum.  102.  be  left  to  the  discretion  (^)  of  the  person  who  has  power  to  bail 
them;  who,  upon  consideration  of  the  circumstances  of  the 
whole  matter,  and  the  probabilities  of  both  sides,  if  he  find  it 
reasonable  strongly  to  presume  them  to  be  guilty,  ought  not  bail 
but  commit  them. 

...  .  Sect.  45.    V.  Persons  taken  for  open  and  manifest  offences, 

which  seems  to  be  understood  of  inferior  crimes  of  an  enormous 
(fi')Dalt.cii4.  nature,  under  the  degree  of  felony,  as  dangerous  riots,  (^)  favour- 
W  B.  Mainp.  ing  of  high  treason,  (A)  scandalous  extortions,  conspiracies,  it) 
42  Assise  5.  ^y  justices,  8cc.  violent  and  exorbitant  responses  (^)  of  persons  ar- 
(i)  Coke,  B.  &  rested  by  virtue  of  the  king's  writs,  misprision  (/)  of  treason,  pne- 
Mainp.  c  5.  munire,  (m)  maim,  and  such  like  heinous  offences,  whereof  no  one 
ffc)  KeUw'.i^.  ^bois  notoriously  guilty  seems  to  be  bailable  by  the  intent  of  tliis 
F*  Execu.  147.  Statute ;  for  notwithstanding,  in  the  latter  part  of  it,  it  be  said  ge« 
13  H.  7. 21.    :  nerally,  that  those  who  are  accused  of  a  trespass,  to  which  a  man 

(OSQm.168.  ^^^^'  °^^  ^^^^  ^^^  ^^  member,  are  replevisable ;  yet  upon  the 
(m)  6  U.  7. 1.  construction  of  the  whole  it  seems  reasonable  to  qualify  the  ge- 
nerality of  that  expression  with  this  limitation,  that  such  accusa- 
tion ought  to  be  either  on  a  light  suspicion;  or,  if  it  be  on  plain 
and  unquestionable  evidence,  that  the  offence  ought  to  be  in- 
considerable ;  for  if  all  persons  whatsoever  shall  be  replevisable 
for  offences  not  touching  life  or  member,  let  their  guilt  be  never 
so  notorious,  the  abovementioned  general  unlimited  clause,  that 
those  who  are  taken  for  open  offences  shall  be  irreplevisable, 
must  be  restrained  to  felonies  and  offences  touching  member, 
which  seems  contrary  to  the  most  obvious  reasonable  purport  of 
it,  and  also  to  common  practice,  and  that  allowed  geneA  rule, 
that  bail  is  only  then  proper  where  it  stands  indifferent  whether 
Sop. iect.44.  the  party  were  guilty  or  innocent;  sed  quere.  Yet  it  seems  to 
be  in  great  measure  left  to  the  discretion  of  the  person  who  has 
power  to  admit  others  to  bail,  to  judge  in  what  cases  their  cringe 
IS  so  flagrant  and  enoitnous,  that  they  ought  not  to  have  the 
benefit  of  it* 

Of  those  who  are  excluded  by  the  purview  of  the  said  statute 
from  the  benefit  of  a  replevin,  in  respect  of  the  heinousness  of 
the  crime  alleged  against  them,  there  are  four  kinds. 

1.  Those 
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1.  Those  who  are  teken  for  arsoa. 

2.  Those  who  are  taken  for  false  money. 

3.  Those  who  are  taken  for  falsyfying  the  king's  seal. 

4.  Those  who  are  taken*  for  treason  which  touches  the  king 
himself* 

Sect,  46.  All  such  persons  being  expressly  declared  to  be  irre* 
plevisable,  it  seems  clear^  that  they  can  in  no  case  be  delivered 
but  of  prison  by  the  sheriff,  either  by  virtue  of  the  said  writ  of 
homine  replegiando,  or  without  it :  yet  if  a  person  at  large  be 
accused  before  a  sheriff,  on  a  light  suspicion,  of  any  of  these^  or 
of  any  other  of  the  abovementioned  crimes,  which  always  have 
been  agreed  to  be  irreplevisable^  as  of  homicide,  8cc.  it  seems  by 
no  means  to  follow  either  from  the  words  or  intention  of  the 
statute,  that  the  sheriff  is  bound  to  keep  him  in  prison  till  he  be 
delivered  by  due  course  of  law,  but  in  such  case  it  seems  to  be 
more  reasonable  that  he  take  surety  of  him  to  appear  in  a  proper 
court  to  answer  such  accusation ;  for  it  seems  extremely  harsh, 
and  contrary  to  the  first  principles  of  the  law,  which  favours 
nothing  more  than  the  liberty  of  the  subject,  to  put  an  officer 
under  a  necessity  of  depriving  a  man  of  nis  liberty  upon  every 
accusation  of  such  a  crime,  be  it  never  so  weakly  grounded. 
And  the  words  of  the  statute,  declaring  persons  to  be  irreplevi- 
sable for  such  crimes,  seem  clearly  applicable  to  such  only  as  are 
under  an  actual  imprisonment,  and  not  to  those  who  are  barely 
aeeused ;  for  that  none  can  be  properly  said  to  be  replevied,  but 
those  who,  being  actually  imprisoned,  are,  upon  finding  pledges^ 
delivered  out  of  custody ;  from  which  it  follows,  that  persons  not 
imprisoned  are  not  within  the  statute:  nay,  the  law  is  so  far 
from  obliging  a  sheriff  to  imprison  a  man  upon  every  accusation 
whatsoever  of  such  crimes,  that  it  subjects  him,  as  well  as  any 
other  person,  to  an  action  of  false  imprisonment,  if  he  do  it  with- 
out a  reasonable  ground ;  .as  hath  been  more  fully  shewn  in  the 
chapter  concerning  Arrests.  But  if  a  person  be  actually  under 
an  arrest,  either  of  a  magistrate  or  of  a  private  person,  for  any  of 
the  above-mentioned  crimes,  it  seems  clear,  from  the  express 
words  of  the  statute^  that  the  sheriff  cannot  replevy  him ;  and  it 
seems,  that  at  the  common  law  he  ought  to  have  safely  detained 
the  party  so  arrested  till  he  could  have  obtained  his  legal  deliver- 
ance, and  that  the  person  so  arrested  had  no  remedy  but  by  in- 
dictment or  action  of  false  imprisonment  against  those  who  ar^ 
rested  and  delivered  him  to  the  sheriff  on  a  groundless  suspicion. 
But  how  far  the  law  may  at  this  day  be  altered  in  this  point,  by 
the  uniwsal  and  allowed  practice  of  sheriffs  receiving  no  person 
into  their  custody  for  any  crime  without  the  warrant  of  some 
magistrate,  shall  be  more  fully  considered  in  the  next  chapter. 

Sect.  47*  It  is  certain,  that  the  court  of  king's  bench  still  may,  s  Inst  189. 
and  always  misht,   bail  persons  in  custody   for   any  of  these  l^^f"^'3*' 
cnmes,  notwithstanding  this  statute ;  yet  m  discretion  it  seldom  134,  ^48. 
uses  this  power  but  in  very  special  cases,  as  shall  be  shewn  in  5  Modem,  325. 
the  following  part  of  this  chapter. 

■ 

And  now  I  am  to  consider  that  part  of  the  purview  of  the  fJ?"**'  ^^' 
said  statute,  which  shews  Vhat  persons  ace  replevisable. 

Tor 
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For  the  better  understan^dii^  whereofj  I  shall  endeavour  to 
explain^ 

1.  The  branch  relatbg  to  persons  accused  as  principals^ 

.  .  2.  Thai  which  concerns  those  who  are  charged  as  accessaries. 

As  to  the  First  Branch^  relating  to  persons  accused  as 
principals. 

9  Inst  190.  Sect.  48.  Those  who  are  indicted  of  larceny  by  inquests  taken 

before  sheriffs,  or  bailiffs,  by  their  office,  that  is,  before  sheriffs 
in  their  toms,  and  lords  in  their  leets,  are  expressly  declared  to 
S.P.  C.74.       be  replevisable ;  and  according  to  some  opinions,  those  who  are 
Summafy.ioe.  indicted  or  appealed  in  any  other  court,  of  any  other  felony,  not 
^^AadKe^ti.    ^^^'C8sly  declared  by  the  statute  to  be  irreplevisable,  as  robbery 
I6£d.  4,'5.       or.burglai^,  &c.  are  replevisable  by  the  sheriff  £1*  officio,  without 
Coke,  B.  and     writ,  within  the  equity  of  this  clause:  yet  the  auuiorities  which 
Mainp.  c.  5.       ^^  Ibrought  to  Warrant  this  opinion^  relate  only  to  the  bailment 
of  persons  by  superior  courts,  upon  indictments  or  appeals  of  such 
crimes  before  such  courts,  and  do  by  no  means  prove  that  such 
persons  are  replevisable  by  the  sheriff  ex  officio,  without  writ :  and 
Beg.  970,971.    it  is  observable,  that  the  writs  of  mainprise  in  the  Register,  for 
persons  indicted  only  of  trespass,  before  justices  of  peace,  ex- 
pressly declare  that  such  persons  cannot  be  delivered  out  of  pri- 
ison  without  the  king's  special  command ;  from  whence  it  seems 
to  follow,  that  such  persons  are  not  within  the  common  benefit 
of  a  replevin  by  die  sheriff,  without  some  such  special  command. 
And  if  persons  indicted  of  trespass  only,  before  justices  of  peace^ 
are  not  within  the  ordinary  remedy  of  a  replevin  by  the  sheriff 
without  a  writ,  surely  it  cannot  be  thought  that  persons  indicted 
of  higher  crimes,  and  before  superior  courts,  can  be  any  way  in* 
titled  to  it.  However,  inasmuch  as  the  said  statute  of  Westminster 
the  first  expressly  allows  persons  indicted  of  larceny  before  the 
sheriff  the  ordinary  remedy  of  a  replevin,  and  expressly  excludes 
9ome  other  particular  felonies,  and  says  nothing  of  others,  it 
seems  a  reasonable  construction  of  the  statute,  that  the  sheriff 
might,  by  virtue  of  it,  either  with  or  without  writ,  replevy  those 
who  were  indicted  before  himself,  or  at  a  court*leet,  of  those 
other  felonies  not  expressly  excepted^  as  well  as  those  indicted  of 
larceny  only.     And  the  statute  leaving  such  a  latitude  to  the 
sheriff  in  relation  to  the  persons  so  indicted  before  himself,  or  at 
a  court-Ieet,  it  hath  been  usual  for  superior  courts  (who,  thougli 
they  be  not  within  the  statute^  have  yet  always  had  a  great  regard 
to  the  rules  prescribed  by  it)  to  use  the  same  liberty  in  relation  to 
such  crimes,  and  sometimes  greater,  for  such  special  reatjpns,  and 
in  such  special  cases,  as  shall  be  set  forth  more  at  large  in  the 
following  part  of  this  chapter.     Yet,  notwithstanding  the  statute 
se^ms  generally  to  allow  the  benefit  of  a  replevin  to  all  those  who 
Register,  969.    are  indicted  of  larceny,  8lc.  without  any  lunitaAion;  yet  it  hath 
I  liift  1^       been  always  construed  to  intend  only,  that  juch  persons  indicted 
i6'ed?4,'d.       ^  ^  g<^Qd  larceny  as  are  of  good  reputation,  shall  be  xeplevjaafale; 
S.  P.  C.  74]       and  therefore  if  there  be  strong  presumptions  of'  their  guik,  k 
seems  that  they  ought  not  to  be  bailed;  but  this  is  in  great  me^* 
sure  to  be  left  to  discretion. 

I 

SecL  49.   Secondly,  Those  who  are  icaprisoDed  for  a  J^t 

suspicion. 
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^ttspioioa,  mre  Ukemsed  declaced  by  ike  statute  to  be  feplevUaUe. 
Yet,  notwithstanding  the  words  are  general,  it  hath  always  be^n  Beg.  as.  f  69. 
taken  to  be  the  intent  of  them*  that  the  persons  so  imprisoned  ^- ^'  ^*^* 
ought  to  be  of  a  good  reputation.    Also  it  seems  dear,  that  the      °'^ 
statute  means  only  such  persons  as  are  imprisoned  for  crimes  not 
expressly  excepted  by  it  from  the  benefit  of  a  replevin;  and  there- 
fore that  this  branch  cannot  extend  to  persons  imprisoned  for  the 
treasons  mentioned  in  the  statute,  arson  or  homicide,  but  only  to 
those  taken  for  larceny,  robbery,  buiglary,  and  such  like  felonies^ 
&c 

Sect,  50.  Thirbly,  Those  who  are  imprisoned  for  petit  lar* 
ceny,  which  does  not  amount  to  above  the  value  of  twelve-pence, 
nrealso  declared  by  the  statute  to  be  replevisable,  **  if  they  have 
^  not  been  accused  of  some  other  larceny  before;"  and  it  seems  slost  i90. 
to  be  agreed,  that  there  is  no  necessity  that  such  persons  be  of  B«g»ter,  $69. 
^ood  reputation:  yet  upon  the  construction  of  the  whole  statute,  vi^»up.*»ct. 
if  such  persons  be  taken  with  the  manner,  or  confess  the  fact,  8cc.,  45. 
or  their  crime  be  otherwise  open  and  manifest,  it  seems  that  they 
ought  not  to  be  bailed ;  but  if  there  be  any  oolonr  or  probability 
for  their  innocence,  it  seems  mpst  agreeable  to  the  intention  of 
the  statute  to  bail  diem. 

Sect*  51.  FouBTHLY,  Persons  accused  of  other  trespass^  for 
which  a  man  ought  not  to  lose  life  or  OAember,  are  declared  by 
the  statute  to  be  replevisable ;  yet,  perhaps,  the  generality  of  this 
clause  is  restrained  by  that  other  dause  which  declares,  that  pero 
•sons  taken  for  open  and  manifest  o£Rences  shall  not  be  replevied, 
as  hath  been  more  fully  shewn  sect.  45. 

Sect.  52.  Fifthly,  The  appellee  of  an  approver  is  also  ex- 
fwessly  dedared  to  be  bailable  after  the  death  of  the  approver, 
unless  he  be  a  notorious  felon* 

But  having  already  incidentally  shewn,  sect.  43,  in  what  cases 
such  an  appellee  is  replevisable,  I  shall  refer  the  reader,  for  this 
matter,  to  what  is  there  said  concerning  it.  ^  v  j^^  27^ 

As  to  the  Sbcomd  Branch,  conoeming  those  who  are  chained  \*  P-  ^  ^i* 

as  accessaries.  Summary,  100. 

Sect.  53.  Hie  statute  is  in  the  foUowiog  words:— '^  Those  who  g)^  f*  ^^i* 
**  are  accused  of  due  receipt  of  thieves  or  felons,  or  of  coHimand*  ff.  541*58^  '^  * 

ment,  or  of  force,  or  of  aid  of  felony  done,  shall  be  replevisable^  Sammaiy,  100. 

8cc.''    It  is  observable,  that  notwithstanding  the  statute  men*  p^^'^V,^^'. 
tions  only  those  who  are  accessary  by  receivii^  felons,  or  by  Mainp.  c.^ 
GommandmeDt,  force  or  aid,  yet  all  those  who  are  accessary  to  a  Dyer,  iso^ 
felony  any  oliher  wayX^}  as  by  persuasion,  or  any  other  proonre*  ?5 1^'  ^  ^* 
ment  or  abetment,  have  always  been  taken  to  be  within  the  50  Ed.  s!  1^ 
equity  of  it;  and  most  of  the  books  (6)  relating  to  this  matter  f9An}»,4^ 
seem  generally  to  hold,  that  all  accessaries,  whether  to  homicide  f^  ^'J^^  . 
or  any  other  felony,  are  bailable  till  the  principal  be  convicted  or  Sanmiur^iool 
attainted;  and  that  ^y  are  bailable,  even  after  such  conviction  SHale,iaft. 
or  attainder,  upon  their(c)  pleading  to  the  indictment,  and  do  not  B.  Malnp.  58. 
express  any  limitation  or  restriction,  that  they  be  of  good  fame,  or  40  Ed.  s.  42. 
but  slightly  suspected,  8cc.    And  in  the  case(£f)  of  25  Edw.  3.  43Ed!  s.  17. 
44.  pi.  14.  wherein  a  person  appealed  of  murder,  as  havii^  JP^/^iJ'  - 
holden  the  deceased  in  his  arms  while  the  other  killed  him,  was  g^ 

not  (4)  F.  Cor.  135. 
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not  let  to  mainprise;  the  reason  given  for  it  by  the  reporter  is, 
because  the  defendant  was  in  a  manner  a  principal;  for  that 
otherwise,  being  an  accessary  only,  he  ought  to  have  been  let  to 
mainprise  by  the  intent  of  the  statute.  Yet  I  find  it  made  a 
(a)  31  Ed.  4. 71.  quare  in  the  Year  Book  of  21  £dw.  4.(a)  Whether  accessaries 
B.  Mslnp.78.  ^^e  to  be  let  to  bail  of  course.^  And  perhaps  it  may  be  more  rea- 
sonable to  intend,  in  the  above  cited  case  of  25  Edw.  3.  that 
such  person  was  denied  the  benefit  of  mainprise  by  reason  of  the 
aotonety  of  his  guilt;  for  it  seems  clear,  both  firom  the  Regis- 
Qi)  Ree.  f70.  ter,(6)  Fitzherbert,(c)  and  Dalton,((2)  that  accessaries  to  felonies 
«50^  ^'  ^^  ^^^  ^  ^  bailed  unless  they  be  of  good  reputation;  and  if  the 
(d)  bait  c  114.  want  of  a  good  reputation,  which  is  at  most  but  a  very  slight  in- 
ducement to  presume  them  guilty  of  a  particular  crime,  be  a  good 
cause  to  exclude  them  from  the  benefit  of  mainprise,  which  is 
given  them  by  the  general  words  of  the  statute,  it  seems  strange 
the  strong  and  unquestionable  evidence  of  their  guilt  should  not 
much  more  exclude  them  from  it;  especially  considering  that  it  is 
(«)Sap.  S.46.  an  allowed  rule,(e)  that  bail  is  only  proper  where  it  stands  indif- 
ferent whether  the  person  accused  were  guilty  or  innocent.  And 
since  later  statutes  have,  in  many  cases,  excluded  accessaries  be- 
fore the  fact  from  the  benefit  of  clergy,  it  seems  absurd  to  say^ 
that  persons  notoriously  guilty  of  being  accessaries  to  the  crimes 
which  exclude  them  from  the  benefit  of  clergy,  shall  be  admitted 
to  bail;  whereas,  if  they  had  been  committed  to  prison  on  the  like 
evidence  of  guilt,  as  principals,  for  felonies  within  the  benefit  of 
clergy,  or  even  for  inferior  offences  of  an  enormous  nature,  they 
could  not  have  had  the  like  privilege:  and  therefore,  since  the- 
general  words  of  the  statute  concerning  the  replevising  of  acces- 
saries, are  agreed  to  receive  the  above-mentioned  limitations,  that 
they  ought  to  be  of  good  reputation,  and  also  to  plead  first  to  the 
indictment,  if  the  principal  be  attainted ;  why  should  it  not  be 
reasonable  to  admit  this  further  restriction,  that  their  guilt  be  not 
notorious  i  which  seems  admitted  to  be  implied  in  most  of  the 
other  clauses  of  the  statute,  which  yet  are  penned  in  as  general 
words  as  that  relating  to  accessaries.  But  this  matter  seems  at 
this  day  to  be  put  beyond  all  question,  by  SI  Car.  2.  c.  2.  s.  21. 
by  which  it  is  recited,  "  That  many  times  persons  charged  with 
petit  treason  or  felony,  or  as  accessaries  therennto,  are  commit- 
ted on  suspicion  only,  whereupon  they  are  bailable  or  not,  ac- 
cording as  the  circumstances  making  out  that  suspicion  are  more 
or  less  weighty,  8cc.''  And  thereupon  it  is  enacted,  '^  That  no 
person  so  charged,  shall  be  removed  or  bailed  by  virtue  of  that 
act,  in  other  manner  than  he  might  before."  From  which  it 
seems  clearly  to  follow,  that  where  there  are  strong  presumptions 
of  guilt  against  a  person  so  charged,  he  neither  was  bailable  be« 
(/)  See  Rex  ».  fore  that  statute>  nor  is  how  bailable  by  virtue  of  itif)   - 

Judd,  ?  Term. 

'^'  *  As  to  the  Second  Point,  viz.  In  what  cases  bail  is  grantable 

by  justices  of  peace,  I  shall  endeavour  to  shew, 

1.  How  far  it  is  srantable  by  construction  of  the  statutes,  and 
commission  which  gives  Justices  of  peace  a  jurisdiction  over  cer- 
tain crimes,  without  saying  any  thing  concerning  the  power  of 
granting  bail. 

2.  How 


it 
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£.  How  far  it  Is  grantable  by  the  statutes  speciidly  relating  to 
the  power  of  granting  bail. 

As  to  the  First  Point, 

Sect,  54.  It  seems  that  wherever  justices  of  peace  have  juris-  Cokc,B.  and 
diction  of  a  crime,  they  may  bail  the  person  indicted  before  them  Mainp.6. 
of  such  crime,  upon  such  circumstances  for  which  other  courts  ^*™''»  34r,S48. 
may  bail  the  person  so  indicte^d  before  them;  for  that  it  seems  to 
be  a  good  general  rule,  that  so  far  as  any  persons  are  judges  of 
any  crime,  so  far  they  have  power  of  bailing  a  person  indicted  b^ 
fore  thetai  of  such  crime.     And,  upon  this  ground,  it  seems  clear« 
that  any  two  justices  of  peace,  whereof  one  is  of  the  quorum^ 
may,  of  common  right,  bail  persons  indicted  before  the  sessions 
of  justices  of  peace,  for  that  any  two  such  justices  may  hear  and 
determine  the  indictment.    (£i)Also  it  hath  been  holden,  that  any  (a)  See  the 
one  justice  of  peace  hath  the  like  power  in  relation  to  person^  so  ^^  <^1>ot® 
indicted,  because  every  such  justice,  being  a  judge  of  the  court  Cro^pton  197« 
which  is  to  determine  the  offence,  seems  conseq^uently  to  have  a  234. 235. ' 
discretionary  power  of  judging  whether  it  be  bailable,  and  of  ad-  Summary,  103. 
mitting  the  party  to  bail.     And  this^  seems  to  be  implied  by  the 
statute  of  1  Rich.  3.  c.  3.  which,  giving  one  justice  of  peace 
power  of  bailing  persons  arrested  for  felony^  "  in  like  form  as  if 
'*  such  persons  had  been  indicted  at  sessions,"  clearly  supposes, 
that  if  such  persons  had  been  indicted  at  sessions,  they  might 
have  been  bailed  by  any  one  justice:  and  if  any  one  justice  of  t  Hale,  137. 
peace  had  such  power  of  bailing  the  persons  so  indicted  at  ses- 
sions, before  the  statutes  specially  relating  to  the  power  of  jus- 
tices of  peace  in  granting  bail,  it  seems  that  he  still  has  the  same 
power  in  relation  to  persons  so  indicted  of  any  bailable  crime  un- 
der the  degree  of  felony;  because  the  said  statutes  seem  not  to 
restrain  him  in  any  such  case,  under  the  degree  of  felony,  from 
any  power  which  he  lawfully  might  claim  before.     Also  it  seems 
to  be  agreed,  that  any  one  justice  of  peace  might  always  in  his 
discretion  either  bail  or  imprison  one  who  has  given  another  a 
dangerous  wound,  according  as  it  shall  appear  from  the  whole 
circumstances,  that  the  party  is  most  likely  to  live  or  die,  for  that 
every  such  justice  being  a  principal  conservator  of  the  peace,  the 
offence  at  present  being  only  an  enormous  breach  thereof,  and  no  „  .   ^  „^_ 
felony,  seems  properly  to  come  under  his  conusance.  ^  fnj}' 

As  to  the  Second  Point,  viz.  How  far  bail  is  grantable  by 
justices  of  peace,  by  virtue  of  the  statutes  specially  relating  to^ 
their  power  of  granting  bail. 

Sect.  56,  It  is  recited  by  I  Rich.  3.  c.  3.  ''  That  divers  pen*  2  Hale,  137. 
sons  had  been  daily  arrested  and  imprisoned  for  suspicion  of 
felony,  sometime  of  malice,  and  sometime  of  a  light  suspicion, 
and  so  kept  in  prison,  without  bail  or  mainprise,  to  their  great 
vexation  and  trouble:"  and  thereupon  it  is  enacted,  "  That  fin^eiy 
'^  justice  of  peace  in  every  ^hire^  city,  or  town,  may,  by  his  or 
"  their  discretion,  let  such  prisoners  and  persons  so  arrested  to 
*'  bail  or  mainprise,  in  like  form  as  though  the  same  prisoners  or 
"  persons  were  indicted  thereof  of  record,  before  the  samejus- 
"  tices  at  their  sessions.*'  . 

.   Sect.  56.  But  it  is  recited  by  S  Hen.  7*  c.  3,  '*  That  by  colour  s  Hale,  157. 

of 
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9l  the  said  statate  of  1  Ridi.  8.  divers  persons  virhich  were  not 
mainpernable^  were  oftentimes  let  to  bail  and  mainprise  by  jus* 
tices  of  peace,  against  the  due  form  of  law,  whereby  many  felons 
had  escaped,  to  the  great  displeasure  of  the  king,  and  annoyance 
of  his  liege  people;  and  thereupon  it  is  enacted,  "  That  the  jUs- 
*•  tices  of  peace  in  every  shire,  city,  and  town,  or  two  of  them  at 
^  least,  whereof  one  to  be  of  the  quorum,  have  authority  and 
power  to  let  any  such  prisoners  or  persons  mainpernable  by 
law,  that  have  been  imprisoned  within  their  several  counties, 
city,  or  town,  to  bail  or  mainprise,  unto  their  next  general  ses- 
^  sions,  or  unto  their  next  general  gaol-delivety  of  the  same 
**  gaols,  in  every  shire,  city,  or  town,  as  well  within  franchises  as 
**  without,  where  any  gaols  be,  or  hereafter  shall  be:  and  that  the 
^  said  justices  of  peace,  or  one  of  them,  so  taking  any  such  bail  or 
'*  mainprise,  do  certify  the  same  at  the  next  general  sessions  of 
^  the  peace,  or  the  next  general  gaol-delivery  of  any  such  gaol,  in 
^  eveiy  such  county,  city,  or  town,  next  following  after  any  such 
bail  or  mainprise  so  taken ;  on  pain  to  forfeit  to  the  king  for 
every  default  thereupon  recorded,  ten  pounds:  and  that  the 
aforesaid  act,  giving  authority  and  power  in  the  premises,  to 
any  justice  of  the  peace  by  himself,  be  in  that  behalf  utterly 
"  void,  and  of  none  enect." 

f  Hde^  137.  Sect.  57.   And  it  is  recited  by  1  and  2  Ph.  and  Mary,  c.  13» 

^  That  since  the  said  statute  of  3  Hen.  7*  one  justice  of  peace, 
in  the  name  of  himself,  and  one  other  of  the  justices,  his  compa- 
nion, not  making  the  said  justice  parly  nor  privy  unto  the  case 
wherefore  the  prisoner  should  be  bailed,  had  oftentimes  by  sinis- 
ter labour  and  means  set  at  large  the  greatest  and  notablest 
offenders,  such  as  be  not  replevisable  by  the  laws  of  this  realm, 
and  yet  tlie  rather  to  hide  their  affections  in  that  behalf,  had  sig- 
nified the  cause  of  their  apprehension  to  be  only  for  suspicion  of 
felony,  whereby  the  said  offenders  had  and  did  daily  escape 
puniflliment,8cc.^  And  thereupon  it  is  enacted, ''  That  from  the 
'  first  day  of  April  then  next  coming,  no  justice  or  justices  of 
peace  shall  let  to  bail  or  mainprise  any  such  person  or  persons, 
who,  for  any  offence  or  offences  by  them,  or  any  of  them,  com- 
**  mitted,  be  declared  not  to  be  replevisable,  or  be  forbidden  to  be 
*^  replevised  or  bailed  by  the  above-mentioned  statute  of  West- 
'*  mmster  the  first.'* 

Sect.  58.  And  it  is  further  enacted,  par.  3. ''  That  any  person 
**  or  persons  arrested  for  manslaughter  or  felony,  or  suspicion  of 
**  manslaughter  or  felony,  being  bailable  by  the  law,  shall  not  be 
^  let  to  bail  or  mainprise  by  any  justices  c^  peace,  if  it  be  not  in 
^  open  sessions,  except  it  be  by  two  justices  of  the  peace  at  the 
**  leasts  whereof  one  to  be  of  the  quorum,  and  the  same  justkea 

*  to  be  present  together  at  the  timie  of  the  said  bailment  or  main^ 
^  pljie ;  which  bailment  or  mainprise  diey  shall  certify  in  vmtiiig,' 
**  subscribed  or  signed  with  their  own  hands,  at  the  next  general 

*  gaol-deiivery  to  be  holden  widiin  the  county  where  the  said 
**  person  or  persons  shall  be  arrested  or  suspected  ^ 

Secf .  59*  And  it  is  further  enacted,  par.  4. ''  That  the  said  jns- 
**  tices,  or  one  of  them,  being  of  the  quorum,  when  any  such  pri- 
^  MMMr  is  brought  befoi^  them  for  any  manslaughter  or  hkaaj, 

'*  before 


€€ 


it 
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**  befiire  h^  bailment  or  nMunpnae,  flhall  take  the  examitiat&a  oS 
**  die  said  prboner,  and  information  of  them  that  bring  him,  of 
*f  the  fact  add  circumstances  thereof,  and  the  same,  or  as  mucb 
thereof  as  shall  be  material  to  prove  the  felony,  shall  be  put  in 
writing  before  they  make  the  same  bailment;  which  said  ezamir 
nation,  together  with  the  said  bailment,  the  said  justices  shall 
certify  at  the  next  general  gaol-delivery  to  be  holden  within  the 
''  limits  of  their  commission/' 

Sect.  Go.  And  it  is  further  enacted,  par.  5.  '*  That  the  said  jus- 
**  tices  shall  have  authority  to  bind  all  such  by  recognizance  or 
**  obligation,  as  do  declare  any  thing  material  to  prove  the  said 
**  offences  or  felonies,  to  appear  at  the  next  general  gaol-delivery 
^  to  be  holden  within  the  county,  city,  or  town  corporate,  where 
''  the  trial  thereof  shall  be^  and  then  and  there  to  give  evidence 
**  against  the  party  at  the  time  of  his  trial,  and  shall  certify  as 
*^  well  the  same  evidence,  as  such  bond  or  bonds  in  writing  as  he 
"  shall  take,  at  or  before  the  time  of  his  said  trial  thereof  to  be 
**  had  or  made.  And  in  case  any  justice  of  peace  of  quorum  shall 
"  oifend  in  any  thing  contrary  to  the  true  intent  ana  meaning  of 
**  this  act,  the  justices  of  gaol-delivery,  where  such  offence  shall 
*'  happen  to  be  committed,  upon  due  proof  thereof,  by  examina- 
''  tion  before  them,  shall,  for  every  such  offence,  set  such  fine  on 
^  every  of  the  same  justices,  as  the  same  justices  of  gaol-delivery 
**  shall  think  meet,  &c/' 

Sect.  61.  But  it  is  provided,  par.  6.  **  That  jusdces  of  peace, 
**  and  coroners,  withm  the  city  of  London,  and  the  county  of 
**  Middlesex,  and  in  other  cities,  boroughs,  and  towns  corporate, 
''  shall,  within  their  several  jurisdictions,  have  authority  to  let  to 
''  bail  felons  and  prisoners,  m  such  manner  and  form  as  they  had 
'*  been  before  accustomed ;  and  also  shall  take  examinations  and 
^  bonds,  as  is  aforesaid,  upon  every  bailment  by  them  made,  and 
**  certify  every  such  bailment,  bond,  and  examination,  at  the  next 
'*  general  gaol-delivery,  &c.*' 

From  Aeae  statutes  the  MIowing  particulars  appear  most  ob- 
tervmbk. 

Sec^  62.   First,  That  it  seems  clearly  to  be  implied  by  the 
above-mentioned  statute  of  1  Rich.  3.  c.  3.  which  authorized  any- 
one justice  of  peade  to  bail  a  perscm  on  a  slight  suspicion  of 
Mony,  in  like  manner  as  if  such'  person  had  been  indicted  at  ses- 
sions, that  before  diat  statute  justices  of  peace  could  bail  those  Coke,  Bui  and 
only  jfor  felony  who  had  been  indicted  of  it  before  them.    And  5*!J"P'  %y 
by  parity  of  reason  it  seems  alio  to  follow,  that  they  had  no  138.   '  ^    ' 
power  to  bail  persons  for  any  o&er  crime  before  sudi  indict- 
ment,  unless  it  were  an  offsnce  directly  tending  to  the  breach  of 
tbe  peace;  the  bailing  of  persons  for  which  seems  properly  to 
come  under  their  conusance  as  conservators  of  the  peace:  and  Sapn,  sect  54. 
tfaeivfere  it  seems  dificult  to  maintain  the  power  of  one  justice    . 
of  the  peace  to  boil  a  person  for  any  oCker  crime,  unless  it  be  by 
some  statute  limited  to  the  conusance  of  one  justice,  or  the  party 
have  been  indicted  for  it  at  sessions,  because  the  commission,  in 
giving  a  justice  a  general  jurisdiction  over  any  crimen  shall  be 
construed  so  hs  only  as  to  give  him  a  po^er  to  bail  a  person  ac--         , 
f '     f  cused 
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tused  of  it,  aa  it  makes  him  a  judge  of  it,  which  he  ealmot  be  tilt- 
he  comes  regulariy  before  him  by  indictment;  and  the  statutes 
,  above-mentioned,  specially  relating  to  the  power  of  justices  of 
peace  in  granting  bail,  expressly  require  the  conusance  of  two 
justices. 

Sect.  63.  Secondly,  That  justices  of  peace  have  no  power 
to  bail  any  person  not  replevisable  by  the  above-mentioned  sta- 
s  Hale,  138,       tute  of  WestDsinster  the  first,  c.  15.  from  whence  it  seems  to 
139, 140.  follow,  that  a  person  under  the  actual  commitment  or  arrest  of 

any  other  magistrate,  or  even  of  a  private  person,  for  any  crime 
declared  to  be  irreplevisable  by  that  statute,  as  treason  against 
the  king's  person,  arson,  &.C.  cannot  be  delivered  from  his  impri-^ 
sonment  by  the  bailment  of  any  justice  of  peace.   Yet  if  a  person 
at  large  be  only  accused  of  such  crime^  on  a  slight  suspicion,  be- 
fore a  justice  of  peace,  it  seems  that  the  justice  ought  not  to- 
.    commit  him,  but  to  take  surety  of  him  to  appear  before  a  proper 
court,  as  hath  been  more  fully  shewn  in  relation  to  the  sheriff, 
section  46.    And  inasmuch  as  the  above-mentioned  statute  of 
Vide  sap.  s.       1  and  2  Ph.  and  Mary,  c.  13.  expressly  mentions  the  bailing  of 
fh  ^  persons  for  manslaughter,  as  well  as  for  other  felonies,  there  can 

SHale^SS.  ^®  ^^  doubt,  but  that  justices  of  peace  may,  by  force  thereof, 
safely  bail  any  person  imprisoned  on  a  slight  suspicion  of  a  fact, 
1  BoiL  S68.  clearly  appearing  to  be  no  higher  an  offence  than  manslaughter. 
Ballon,  c.  114.  and  much  more  if  it  appear  to  amount  to  no  more  than  homicide 
lI^bM?'^*  by  misadventure,  or  in  self-defence.  Yet  it  seems  to  be  agreed, 
347,      '      '    that  such  justices  must,  at  their  peril,  take  care  that  the  offence 

in  truth  amounted  not  to  murder;  and  that  they  ought  in  no  case 
to  bail  any  person  who  manifestly  appears  to  have  been  guilty  of 
any  of  the  hopicides  above-mentioned,  either  by  his  own  con- 
fession, or  the  notoriety  of  the  fact,  not  only  because  the  above- 
mentioned  statute  of  Westminster  I.e.  15.  which  is  the  pattern 
Sap.  sect.  44,     prescribed  by  1  and  ^  Ph.  and  Mary,  for  the  direction  of  justices 
iliistsi4  3i"  ^^  peace  in  relation  to  bail,  expressly  excludes  all  persons  from^ 
'        the  benefit  of  it  which  are  guilty  of  open  and  manifest  offences ; 
but  also  because  the  statute  of  Gloucester,  c.  9-  is  express,  that 
all  persons  who  are  guilty  of  homicide  by  misadventure  or  in 
self-defence,  shall  be  kept  in  prison  till  the  next  coming  of  the 
justices  itinerant,  or  of  gaol-delivery. 

Sect,  64.  Thirdly,  That  the  chief  import  of  these  statutes  is 
to  shew  in  what  manner  persons  are  to  be  bailed  by  justices  of 
peace,  and  not  to  declare  what  persons  are  bailable  by  them;  in 
relation  to  which  matter,  the  old  rules  of  the  statute  of  West- 
minster the  first,  are  generally  still  to  be  followed,  which,  extend-* 
ing  only  to  criminal  offences,  punishable  in  the  ordinary  way  by 
indictment  before  the  sheriff,  &c.  give  no  power  to  bail  persona 
taken  on  process  in  civil  actions,  or  for  contempts  to  superior 
coiurls,  as  by  process  of  rebellion  out  of  chancery.  And  there-^ 
DaltoD,  c.  114.  fore  by  a  reasonable  construction  of  all  these  statutes,  justices  of 
Cromp.  i5t.       peace  have  no  power  in  any  such  cases  to  admit  any  person  to 

Sam;  105.  ^^^y 

As  to  the  Third  Point,  viz.  Where  bail  is  grantable  by  the 
justices  of  gaol-delivery. 

Sect. 
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Sect.  65s  It  seems  to  be  clearly  settled  (a)  at  this  day,  that  (a)Croro.i54. 
such  justices  may  bail  any  person  convicted  before  them  of  homi-  ^  ^^»  i^^- 
cide  by  misadventure  or  in  self-defence^  the  better  to  enable  him  IJ^Jm.—^  ^o^. 
to  purchase  his  pardon.    And  if  a  person  convicted  of  man-  104, 105/ 
slaughter  before  such  justices  purchase  his  pardon,  it  seems  that  ^'  Corone,  361, 
they  may  (ft)  bail  him,  even  after  their  sessions  is  determined,  till  f*N.B.  «46. 
die  next  sessions  of  gaol-delivery,  that  he  may  come  in  then  and  s.  P.  C.'i5, 16. 
plead  his  pardon,  for  that  the  power  of  such  justices  seems  (c)  Con.  S5£d.  d. 
to  continue  for  such  purposes  after  their  sessions.     Also  {d)it  $i  sfp.a74. 
man  be  convicted  of  manslaughter  before  such  justices,  against  F.  Cprone/s54. 
plain  evidence,  it  is  said  that  they  may  bail  him  till  the  next  ses-  B.  Maiop,  1. 
sions  of  gaol-delivery,  in  order  to  purchase  his  pardon  in  the  b.  Ma^'.^^' 
meantime.    But  it  seems,  (e)  that  justices  of  peace  have  no  Sammuy,'ioi. 
power  to  bail  a  man  in  any  of  these  cases,  because  they  are  tied  C^)  ^*^^  >^P* 
up  for  the  most  part  to  the  rules  prescribed  by  the  above-men-  /jf  crom.  154. 
tioned  statute  of  Westminster  the  first.    But  this  statute,  not  (f)  («)  Sommary, 
extending  to  justices  of  gaol-delivery,  seems  to  leave  them  a  dis-  104,105. 
cretionary  power  in  those  cases  wherein  it  restrains  the  sheriff  gj.  ccS!**^ 
from  admitting  persohs  to  bail.    And  therefore  if  a  defendant,  in  Daiton,  c  114. 
an  appeal  of  deaths  plead  an  excommunication  in  disability  of  the  (/)S  Inst.  185, 
plaintiff,  it  seems  to  be  holden  by  Staundford,  (s)  that  such  jus-  a.)  3.  p.  c 72. 
tices  may  bail  the  defendant  from  day  to  day  till  the  plaintiff  shall 
be  absolved,  for  that  otherwise  the  defendant  might  lie  in  prison 
for  ever,  without  any  opportunity  of  coming  to  his  trial.    But  it  (Jk)F.Mainp.6. 
is  observable,  that  the  books  (A)  which  are  cited  for  the  mainte-  c^i? '  ^^ 
nance  of  this  opinion,  speak  only  of  an  appeal  of  robbery:  yet  ^^^  wntnej, 
if  justices  of  gaol-delivery  have  such  power  of  bailing  persons  in 
the  case  of  death,  on  the  circumstances  /ibove-mentioned,  as  it 
seems  agreed  in  the  cases  above  cited  that  they  have,  I  do  not 
find  any  reason  why  they  ma^  not,  as  well  upon  other  such  like 
circumstances,  bail  persons  mdicted  or  appealed  before  them  of 
any  other  crime,  in  such  manner  as  the  court  of  King's  Bench 
may  do,  as  shall  be  more  fully  shewn  under  the  next  point. 

As  to  the  Fourth  Point,  viz.  Where  bail  is  grantable  by  the 
courts  of  Westminster-hall,  I  shall  endeavour  to  shew  : 

I.  Where  it  is  grantable  by  the  court  of  King's  Bench. 

II.  Where  by  the  other  courts  of  Westminster-hall. 
As  to  the  first  of  these  points,  I  shall  consider, 

1.  Where  bail  is  grantable  by  the  court  of  King's  Bench  to  a 
person  imprisoned  by  the  king's  special  command,  or  by  the 
order  of  his  privy  council. 

2.  Where  to  a  person  committed  by  either  house  of  parlia- 
ment. 

3.  Where  to  one  committed  by  the  court  of  Chancery. 

4.  Where  to  one  committed  by  an  inferior  court  of  record. 

5.  Where  to  one  expressly  excluded  by  the  above-mentioned 
statute  of  Westminster  the  first,  from  the  common  benefit  of  a 
replevin  by  the  sheriff. 

As  to  the  first  of  these  particulars,  viz.  Where  bail  is  grant- 
voL.  II.  M  able. 
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able  by  the  court  of  King's  Bench  to  a  person  imprisoneidby  the 
king's  special  command,  or  1^  the  order  of  the  pnvy  oooncil. 

a)  5  Mod,  w.  Sect.  66.  I  do  not  find  but  that  wherever  {a)  a  commitment  by 
1  Aad.^f97.  ^^^  privy  council  hath  specially  expressed  the  crime  for  whicn 
1  Leoaard,  Vo.  the  party  hath  been  committed,  this  court  has  always  admitted 
1  Burrow,  460.  him  to  bail,  on  the  like  circumstances  on  which,  in  discretion,  it 
^***pJJ^  will  grant  bail  on  other  commitments.  (6)  And  wherever  it  hafi 
569.'          *  appeared,  that  persons  have  been  imprisoned  by  colour  of  a 

b)  1  EeoD.  7(JH  usurped  authority,  pretended  to  be  derived  from  any  patent  what- 
9  V^koofist;  s^^v^r,  contrary  to  law,  it  seems  that  the  said  court  hath  always 
Wilk«»'»case.*  discharged  the  persons  so  imprisoned,  without  bail.     But  there 

e)  55H.5*  S8.  have  been  formerly  many  opinions,  (c)  that  persons  committed  by 

1  BLoJ  Si  ^^^  special  command  of  the  king,  or  of  his  privy  council,  without 

19S.  f  19.  expressing  any  other  cause  of  the  commitment,  were  not  bailable 

Con.  Mo.  8S9.  by  any  court  whatsoever,  without  some  intimation  of  the  king's 

See'tiie^uvii.  conseht  to  such  bailment,  by  letter  from  the  privy  council,  or 

meAiionme  Otherwise.     And  a  distinction  (d)  was  taken  by  some  between  a 

h^feoM  eorpm^  Commitment  by  one  of  the  privy  council,  and  a  commitment  by 

^^*'2j*^j  the  whole  body;  and  that  the  former  ought  indeed  to  set  forth 

&c.  '  some  other  cause  of  the  commitment  besides  the  command  of  the 

(d>il>oa.7i^  person  who  made  it;  but  that  the  latter  needed  not  any. 

Sect.  67.  But  this  matter  came  afterwards  to  be  very  solemnly 
(«)  S^ik^wp-'    debated  in  the  famous  case  (e)  of  Sir  John  Corbet  and  others, 
^^^^^^  who>  being  imprisoned  by  a  warrant  from  the  privy  council,  about- 
conpeming        the  third  year  of  the  reign  of  King  Charles  the  First,  moved  the 
loans,  and  ^       court  of  King's  Bench  to  admit  them  to  bail  upon  their  habeas 
Cof'fTi^  &c  ^^^'"T^^*  whereupon  it  was  returned,  that  they  were  detained  in 
the  prison  of  the  Fleet  by  the  special  conmiand  of.  the  king,  sig- 
nificKl  to  the  warden  by  a  warrant  of  some  of  the  members  of  the 
privy  council;  in  which  warrant  no  other  cause  pf  the  imprison- 
ment was  contained  but  such  special  command:  and  it  was 
strongly  urged  on  behalf  of  the  prisoners,  that  such  imprisoiH 
ment  is  against  the  statute  of  Magna  Charta,  c.  99.  which  pro- 
vides, ''  That  no  freenian  shall  be  taken  or  imprisoned,  and  that 
"  the  king  will  not  pass  upon  him,  nor  condemn  him,  but  by  the 
"  judgment  of  his  peers,  or  the  law  of  the  land ;"  and  also  against  ' 

(/)f5Ed.s.4.  many  other  statutes  {f)  made  in  affirmance  of  Magna  Charts^  by 
^-fd*  ^  ?"  which  it  is  ordained,  "  That  no  man  shall  be  taken  by  petition, 
**  or  suggestion,  made  to  the  king  or  to  his  council,  unless  it  be 
^'  by  indictment  or  presentment,  or  by  process  by  original  writ; 
''  and  that  no  man  shall  be  imprisoned,  &c.  without  being 
brought  to  answer  by  due  process  of  law ;  nor  be  put  to  an- 
swer without  presentment  before  justices,  or  matter  of  record,  r 
'^  or  by  due  process,  and  writ  original."  And  it  was  argued,  I 
that  the  liberty  of  the  subject  would  be  precarious,  and  lie  at  the 
king's  mercy,  if  persons  who  happen  to  incur  his  displeasnre,  for 
what  perhaps  the  law  esteems  no  crime,  should  by  means  of  such 
a  commitment  be  liable  to  be  for  ever  imprisoned,  without  any 
possibility  of  redress;  and  that  it  seems  inconsistent  with  natural 
justipe  to  expose  a  man  to  so  severe  a  punishment  for  a  suppos^ 
crime  alleged  against  him,  without  givmg  him  an  opportuiiity  oC 
clearing  himself  by  a  lawful  trial.  And  it  was  further  ur^ed, 
1 H.  7. 4.         thatt  accorcfing  to  the  ojHiiioo  of  Sib  Johk  Mabkh  am,  in  the  Hme 
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of  Ki&ig^  EdwanI  the  Fourth,  the  king  could  not  so  mttch  as  «H«iQ,isi. 
anpest  a.  wamtt  upon  susfiioion  of  treason  or  felony,  as  any  of  his 
9Hbjecta  may;  for  that  if  the  king  should  do  wrong,  the  party 
^uld  have  no  action  against  him.  Also  it  was  insisted,  that  the 
preamble  of  the  statute  of  Westminster  the  first,  c.  5.  which 
declares, ''  That  persons  imprisoned  by  the  king's  command  have 
**  always  been  taken  to  be  irreplevisable,"  must  be  intended  only 
of  a  replevin  by  the  common  writ  de  homine  replegiando,  or  by 
the  sheriff  ex  officio  without  writ,  for  that  it  speaks  only  of  a 
replevin  by  sheriffs  and  others,  and  therefore  shall  not  be  taken 
to  extend  to  superior  courts.  And  it  was  never  thought  that  the 
court  of  King's  Bench  was  restrained  by  it  from  bailmg  persons 
imprisoned  for  homicide;  and  yet  all  such  are  equally  declared 
by  the  statute  to  be  irreplevisable.  Many  precedents,  also,  were 
alleged,  whereby  it  appeared,  that  persons  committed  by  the 
king's  special  command,  had  been  discharged  upon  writs  of 
habeas  corptts. 

Sect.  98.  But  on  the  other  side  it  was  argued,  that  such  com- 
mitment could  not  reasonably  be  intended  to  be  against  the  pur- 
view of  the  statutes  above  cited,  inasmuch  as  the  said  statute  of 
Westminster  the  first,  c.  15.  which  was  made  in  the  very  next 
reign  after  that  in  which  the  statute  of  Magna  Charta  was  made, 
it  was  declared  to  be  a  settled  and  undoubted  point,  that  persons 
committed  by  the  command  of  the  king,  which,  as  it  seems  to  be  Vide  sup.  sect 
agreed,  is  to  be  understood  of  the  king's  special,  absolute,  and  ^* 
extrajudicial  command,  are  not  replevisable :  and  it  cannot  be 
iinagmed  that  so  high  a  regard  should  be  paid  to  such  a  coniimit- 
ment,  if  it  were  thought  to  be  illegal,  and  contrary  to  Magna 
Charta.     And  it  was  insisted,  that  commitments  of  this  kind  have 
often  been  allowed  by  the  (a)  courts  of  justice,  and  are  mentioned  (a)  Vide  sop. 
by  authors  (6)  of  the  best  credit  since  the  above  cited  statutes,  »«^*-  ^' 
without  any  the  least  objection  to  their  legality,  and  as  depriving  \^  ^   '   ' 
the  party  imprisoned  by  them  from  the  common  benefit  of  the  F.N.B.  6. 
writ  of  replevin.     And  it  was  also  strongly  urged,  that  there  are 
often  secret  causes  not  fit  to  be  divulged,  which  may  make  it 
necessary  for  the  safety  of  the  state,^  in  some  particular  circum- 
stances,  to  restrain  some  persons  from  their  liberty  for  a  certain 
time,  and  that  the  king,  who  is  entirely  entrusted  with   the 
nanagemeot  of  state  affurs,  shall  be  presumed  always  to  act  for 
tbe  public  good;  and  that  it  is  immodest  for  any  of  his  courts  to 
question  the  justice  of  his  proceedings  of  this  kind,  which  the 
law  seema  wm>lIyto  have  left  to  has  wisdom,  or  to  suffer  a  sug- 
gestion that  lie  dbuses  his  prerogative  to  cover  oppression;  and 
that  the  subject  is  in  no  danger  of  perpetual  imprisonment  on  Rush.  Col.  part 
this  account^  for^that  the  court  of  King's  Bench  hath  always  used  i-  ^°^'  ^^^* 
a-  disGietionfffy  power  over  such  commitments,  as  well  as  all 
olbera,  and  tlieieCore  upon  special  circumstances  of  hardship^ 
mqr  admit  persMis  under  such  commitments  to  bail;  but  diat 
whore  there  was  nothing  extraordinary  in  the  case,  it  hath  been 
the  general  coune  of  dbe  court  not  to  do  it  without  a  special 
order  from  tfie  oouncil  for  it,  as  appeared  from  the  examination 
of  jnoBt  of  the  precedents  relating  to  this  matter.     And  therefore 
IB  the  oase  «tK>v)e*mentiDii0d,  &  court  of  King's  Bench  was 

M  2  unanimous 
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1  RolL  fi9.  unanimous  in  opinion,  that  Sir  John  Corbet,  and  the  other  gen- 

^  tbema-  demen  so  committed  by  the  kidg's  special  command,  as  is  above*- 

Jk^^mT  mentioned,  had  no  right,  pnma  facie,  to  demand  the  benefit  of 

above  men-  bail,  without  the  consent  of  the  council,  and  therefore  remanded 

tioDed,p.8i.  them. 

IUiab.Col.  part      Sect.  6Q.  But  this  matter  being  afterwards  considered  in  par- 

ioo^^^^       liament,  and  it  being  the  general  opinion,  that  the  chief  reason 

'  why  those  gentlemen  incurred  the  king's  displeasure  was  their 

refusal  to  pay  the  loans,  which,  as  they  insisted,  were  demanded 

of  them  without  suf&cient  authority;  and  it  being  evident,  that  if 

there  were  no  certain  legal  remedy  for  the  liberty  of  the  subject 

against  such  a  strain  of  the  prerogative,  no  man  could  be  safe  in 

maintaining  his  property,  either  in  parliament  or  out  of  it,  against 

a  disputed  demand  from  the  crown,  but  would  be  liable  to  dis«- 

cre^onary  imprisonment,  and  that  under  colour  of  law,  without 

any  certain  redress  from  the  law ;  it  was  thought  necessary  on 

this  occasion  to  draw  up  the  famous  Petition  of  Right,  which 

was  afterwai^ds  assented  to  by  the  king,  wherein,  among  other 

Ibl/eis.  '  ^'  *  ^i^gs*  ^^^  lords  and  comoaons  complain  to  the  king,  **  That 

(a)Sapra,  aec.   against  the  tenor  of  the  above  (a)  cited  statutes,  divers  subjects 

^*  had  then  of  late  been  imprisoned,  with<^ut  any  cause  shewed ; 

and  when  for  their  deliverance  they  had  been  brought  before  jus- 
tices by  writs  of  habeas  corpus,  there  to  undergo  and  receive  as 
the  court  should  order,  and  their  keepers  commanded  to  certify 
the  causes  of  their  detainer,  no  cause  had  been  certified,  but  that 
they  were  detained  by  his  majesty's  special  command  signified 
by  the  lords  of  his  privy  council,  and  yet  were  returned  back  to 
several  prisons,  without  being  charged  with  any  thing  to  which 
they  might  make  answer  according  to  the  law:  And  thereupon 
the  said  lords  and  commons,  among  other  things,  humbly  pray. 
That  no  freeman,  in  any  such  manner  as  is  before-mentioned,  be 
imprisoned,  or  detained,  &c.'' 

Vide  C.  CftT.  Sect.  70.  And  it  seems  to  have  been  generally  agreed,  since 

507. 679. 5»S.  (he  time  of  this  petition,  that  wherever  any  commitment  by  the 

145.     ^    '  privy  council  hath  not  expressed,  with  some  convenient  certainty, 

Vides.  16.  the  crime  alleged  against  the  party,  he  ought  to  be  bailed  upon 

Dotat.  his  habeas  corpus. 

See  Lord  Cam-  Sect.  71  •  And  for  the  greater  security  of  the  liberty  of  the 
den's  opinion  subject  against  commitments  by  the  command  of  the  king,  or  of 
^AU^tS^  his  privy  council,  it  is  further  provided  and  enacted,  by  16  Car.  1 . 
ai  to  its  giving  c.  10.  s.  8.  **  That  if  any  person  shall  be  committed,  restrained 
an  implied  «  of  his  liberty,  or  suffer  imprisonment  by  the  command  or  war^ 
SSes'o^sttSr'  *'  '*°^  ^^  *®  king's  majesty,  in  his  own  person,  or  by  the  com- 
and  priyj  ''  mand  or  warrant  of  the  council  board,  or  of  any  of  the  lords  or 
ooomeUon  to  "  others  of  his  majesty's  privy  council;  that,  in  every  such  case, 
iiSfti^Tr9i9.  *'  ^vciy  such  person,  upon  demand  or  motion  to  the  judges  of  the 
'  "  King's  Bench  or  Common  Pleas,  in  open  court,  shall  without 
delay,  upon  any  pretence  whatsoever,  for  the  ordinary  fees 
usually  paid  for  the  same,  have  forthwith  granted  unto  him  a 
'*  writ  of  habeas  corpus,  to  be  directed  generally  unto  tdl  and  every 
"  sheriff,  gaoler,  mmister,  officer,  or  other  person  in  whose  cus- 
tody the  party  committed  or  restrained  shall  be,  and  such 

**  sheriff. 
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''  sheriff^  &c.  shall,  at  the  return  of  the  said  writ,  and  accordmg 
*^  to  the  command  thereof,  on  due  and  convenient  notice  thereof 
**  given  unto  him,  at  the  charge  of  the  party  who  requires  or  pro- 
''  cures  such  writ,  and  on  security  by  his  own  bond  given^  to  pay 
'*  the  charges  of  carrying  back  the  prisoner,  if  he  shall  be  re- 
*'  manded  by  the  court,  &c.  which  charges  shall  be  ordered  by 
'*  the  court,  bring  or  cause  to  be  brought  the  body  of  the  party 
before  the  Judges  of  the  court,  from  whence  ttie  same  writ 
shall  issue,  m  open  court,  and  shall  then  likewise  certify  the 
true  cause  of  such  his  detainer  or  imprisonment;  and  diere- 
upon  the  court,  within  three  court-days  after  such  return  made 
and  delivered  {a\  in  open  court,  shall  proceed  to  examine  and  (a)  See  i  Sid. 
determine  wheuier  the  cause  of  such  commitment  appearing  ^S- 
upon  the  said  return,  be  just  and  legal  or  not,  and  shall  there-  ^  ^^^»  ^^' 
upon  do  what  to  justice  shall  appertain,  either  by  delivering, 
''  bailing,'  or  remandfing  the  prisoner:  And  if  any  thing  shall  be 
^  otherwise  wilfully  done,  or  omitted  to  be  done  by  any  judge, 
**  justice,  officer,  or  other  person  aforementioned,  contrary  to  ^e 
**  true  meaning  hereof,  that  then  such  person  so  offending  shall 
*'  forfeit  to  the  party  grieved,  his  treble  damages.  See." 

Sect*  72.  But  it  is  provided,  par.  9*  ''  That  the  above-recited 
*'  clause  shall  extend  only  to  Uie  warrants  and  directions  of  the 
*'  council-board,  and  to  the  conunitments,  restraints,  and  impri- 
''  sonments  of  any  person  or  persons,  made,  commanded  or 
^'  awarded,  by  the  king's  majesty,  his  heirs  or  successors,  in  their 

own  person,  or  by  the  lords  and  others  of  the  privy  council, 

and  every  one  of  them." 

As  to  the  second  particular,  vtz.  Where  bail  is  grantable  by  the 
court  of  King's  Bench  to  a  person  imprisoned  by  either  house  of 
parliament. 

Sect.  73.  There  can  be  no  doubt  but  that  the  highest  regard  Regiiia«.FMy, 
is  to  be  paid  to  all  the  proceedings  of  either  of  those  houses,  and  y^^;  *^^**' 
that  wherever  the  contrary  does  not  plainly  and  expressly  appear,  isRepfssT*"' 
it  shall  be  presumed  that  they  act  within  their  jurisdiction,  and  BoaheirscMe, 
agreeably  to  the  usages  of  parliament,  and  the  rules  of  law  and  H* YjIS'''^^* 
justice:     And  therefore,  wherever  it  stands  indifferent  upon  the  barv'scase, 
return  of  a  habeas  corpus,  whether  a  commitment  by  either  of  i  Mod.  i44b 
those  houses  were  strictly  legal  or  not,  and  the  parliament  be  ^^'  Shebbew't 
stiU  sitting,  I  can  find  no  precedent  that  the  prisoner  hath  been  ^/i,d"the^' 
bailed  by  the  court  of  Kmg's  Bench.    And  it  cannot  but  be  cases  cited  ia 
expected,  that  those  houses  would  be  apt  to  resent  an  attempt  ^  following 
of  this  kind,  which  might  seem  to  carry  with  it  an  implicit  reflec-  "^^ 
tion  on  their  honour,  as  unjustly  depriving  a  subject  of  his 
liberty,  and  putting  him  under  a  necessity  of  demanding  iustice 
from  another  court,  by  unreasonably  refusing  to  restore  him  to 
it;  which  surely  shall  never  be  intended,  where  their  proceedings 
are  capable  of  a  more  favourable  construction.     And,  therefore.  See  the  case  of 
in  Lord  Shaftesbury's  case,  who,  upon  his  habeas  corpus  in  the  Joy  and  Top- 
King's  Bench,  was  returned  to  have  been  committed  by  the  J*"'^^** 
House  of  Lords  for  a  high  contempt  committed  against  that 
house,  the  court  would  not  take  notice  of  any  exceptions  against 
the  form  of  the  commitment,  as  that  it  was  too  general,  and  did 

not 
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not  express  the  nature  of  the  contenqxt^  or  in  what  phce  it  iras 
committed,  &c.  for  that  it  shall  be  presumed*  that  it  was  such  for 
which  the  lords  might  lawfully  make  snch  an  order,  and  no  othet 
court  shall  prescribe  to  them  in  what  form  they  ought  to  make 
it.  But  if  It  be  demanded,  in  case  a  subject  should  be  coor- 
mitted,  by  either  of  those  houses,  for  a  matter  manifestly  out  ctf 
their  jurisdiction,  what  remedy  can  he  have?  I  answer,  that  it 
cannot  well  be  imagined  that  the  law,  which  favours  nothing 
more  than  the  liberty  of  the  subject,  should  gire  us  a  remedy 
against  commitment8  by  the  king  himself,  appearing  to  be  iUegal, 
and  yet  give  us  no  manner  of  redreas  against  a  commilsnent  by 
our  fellow-subjects,  equally  appearing  to  be  unwarranted*  But 
as  this  is  a  case  which,  I  am  persuaded,  will  never  happen,  it 
seems  needless  over  nicely  to  examine  it.  (1) 

Sect,  74.  However  it  seems  agreed,  that  a  person  committed 
for  a  contempt,  by  the  order  of  either  house  of  parliament,  may 
be  discharged  by  the  court  of  King's  Bench  after  a  dissolution  or 
prorogation  of  the  parliament,  whether  he  were  committed  during 
the  sessions  or  afterwards,  for  that  all  the  orders  of  parliament 
are  determined  by  a  dissolution  or  prorogation ;  and  all  matters 
before  either  house  must  be  commenced  a-new  at  the  next  par- 
liament, except  only  in  the  case  of  a  writ  of  error:  and  if  the 
subject  should  be  deprived  of  his  liberty  till  the  next.pariiamieiit, 
which  perhaps  may  not  meet  again  in  many  years,  no  one  could 
say  when  his  imprisonment  would  end. 

Sect.  75.  But  it  is  holden  in  Shower's  Reports,  that  a  lord 
committed  by  the  House  of  Lords,  on  an  impeachment  of 
treason,  and  afterwards  pardoned,  cannot  be  discharged  by  the 
court  of  King's  Bench,  because  the  impeachment  beii^  in  a 
superior  court,  the  pardon  must  be  pleaded  there;  and  the  com- 
mitment being  by  the  lords,  the  King's  Bench  cannot  take  conu- 
sance of  it.  Yet  it  seems  to  have  been  taken  for  granted,  in 
the  Lord  Stafford's  case,  that  the  court  of  King's  Bench  may,  in 
their  discretion,  bail  a  lord  upon  an  impeachment  of  high  treason, 
which  in  that  case  they  refused  to  do,  not  as  a  matter  out  of  their 
power,  but  as  a  thing  which  they  were  not  bound  to  do,  and  im- 
proper 

they  are  pamnoBnt  to  oar  jenvdictkm,  Btid  Above 
the  reach  of  injonctioii,  prohibition,  or  error.  And 
in  Easter  Term,  11  Geo.  S,  Brass  Crosby,  £sq. 
Lord  Ma^or  ef  London,  and  a  member  of  parlia- 
ment, was  broagbt  to  the  CoiQinad  Blets,  en  • 
habeas  carpus  at  common  law,  to  be  released  from  a 
commitment  by  virtue  of  the  speaker's  warrant  for 
a  contempt  be-  Grey,  C.  J.  ddirercd  the  unani- 
mous opinion  of  the  court,  that  the  hoase  of  oob* 
mons  are  the  exclusive  arbiters  of  their  own  pecu* 
liar  privileges,  4  Inst  47.  Dyer,  59,  tliat  their 
power  of  committing  is  inherent  firom  Ae  very 
natore  of  Uieir  institution,  6  Jac  1.  c.  IS.  Ashby 
and  White,  8  St  Tr.  90.  Ld.  Raymood,  93a.  that 
their  adjudication  is  tantamount  to  a  conviction* 
and  their  commitment  equal  to- an  execution ;  and 
that  no  oonrt  can  disclia;^e  a  prisoner  connhted 
in  execution  by  another  court,  Cro.  Car.  168.  His 
Lordship  was  accordingly  remanded,  S  Black.  755* 
3  Wilson,  188. 


(1)  The  doctrine  contained  in  this  section  has 
been  confirmed  in  several  memorable  instances. 
In  Easter  Term,  t4  Geo.  2.  the  Honourable  Alex- 
ander Murray  was  committed  to  Newgate,  by  the 
bouse  of  commons  for  a  contempt  of  privilege.  A 
habeas  corpus  issued;  and  Wright,  Denisoo,  and 
Foster,  were  clear  that  the  court  of  King's  Bench 
had  no  jurisdiction  in  the  case;  for  tlmt  both 
houses  of  parliament,  in  concurrence  with  every 
court  of  record,  evcai  the  lowest,  has  an  exclusive 
right  to  commit  for  a  contempt  Lord  Holt  also 
thought  Che  right  existed  for  contempts  committed 
in  the  face  of  the  house,  1  Wilson,  299.— In  Easter 
Term,  S  Geo.  3.  C.  B.  on  Mr.  Wilkes's  case  (vide 
infra»  c.  16.),  Pratt,  C.  J.  and  the  whole  court,  de- 
clared they  had  no  power  to  decide  upon  the  pri*- 
vileges  of  parliament. — Lord  Camden,  in  the  case 
of  £ntick  o.  Carrington,  Mich.  6  Geo.  3.  11  St 
'Tr.  317.  says,  the  rights  of  that  assembly  (m. 
house  of  commons)  are  original  and  self-created; 
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.  fw^er  on  consideration  of  the  whole  circumstaiices.  And  though  Carthew,  i3f , 
the  reasons  above  cited  from  Shower's  Reports  seem  proper  to  133. 
pnove^.that  the  court  of  King's  Bench  cannot  discharge  a  prisoner  Sf'^^^'.^ 
from  any  impeachment  in  parliament  whatsoever;  yet  they  seem  Castlemainwas 
i>y  no  means  to  prove,  that  they  cannot  bail  him.     But  it  is  ob-  committed  by 
eervable,  lliatit  doth  not  clearly  appear,  from  either  of  the  above-  ?Srp^!J?J!*' 
metttioaed  reports,  whether  any  parliament  were  sitting  at  the  for  high  treason, 
tunes  of  the  naotion  for.  such  discharge  and  bailment,  or  not ;  but  aod  bailed  bv 
it  is  certaudy  most  likely  to  prevail  m  such  a  motion,  when  no  ^1°^'^^^* 
farliament  is  sitting,  nor  likely  soon  to  sit,  and  after  the  party  3^,      "  '* 
hath  been  long  in  prison ;  because^  in  such  a  case,  if  he  should 
not  be  bailed,  he  might  be  perpetually  imprisoned  for  a  crime, 
without  any  opportunity  of  making  his  defence. 

As  to  the  third  particular,  viz.  Where  bail  is  grantable  by  the 
King's  Bench  to  a  person  committed  by  the  court  of  Chancery. 

Std.  76.  Little  is  said  in  the  books,  except  in  the  reign  of 
King  James  the  First,  at  the  time  when  Sir  Edward  Coke  was 
chief  justice,  when   this  matter  was  very  much  litigated,  and 
oocaaioned  gceat  heats  between  the  two  courts,  and  several  per- 
sons oommitted  to  the  Fleet  by  the  chancellor  were  bailed  by 
the  court  of  King's  Bench,  upon  exceptions  to  the  generality  of 
die  form  of  the  commitments,  as  (a)  not  shewing  the  time  of  the  («)  1  Roll.  i9f. 
GonDHtiaent,  or  aetting<fr)  forth  only  theconmiand  of  the  lord  ^^* 
chancellor  as  the  groumi  of  the  impri9onment,  without  m^ition-  i  koiT^i^^* 
ing  any  crime  at  all,  or  mentioning  the  crime  in  (c)  general  terms,  (c)  1  RoiL  192. 
as  for  a  contempt  to  the  court  of  Chanceiy,  witbout  shewing  ^^'^^^: 
what  the  contempt  was,  or  at  what  time  committed :    And  one  ^g^        ^^^* 
(d)  Glanvil,  who  was  generidly  committed  by  the  command  of  Moor»  ess. 
the  lord  chancellor,  wi^out  setting  forth  any  cause  of  such  com-  s  Balst.  soi. 

•  mand,  seems  to  have  been  bailed  upon  examination  of  the  merits  uj^/^J^ 
of  the  decree^  for  disobeying  whereof  he  was  in  truth  committed;  sBulst.  115. 

.  whereby  it  appeared  that  the  decree  related  to  a  matter  b^ore  1  ^U-  ^^* 
adyndged  at  the  common  law,  whidi  was  thought  contrary  to  the 
purport  of  the  (e)  statutes  of  27  £dw.  S.  c.  I.  and  4  Hen.  4.  (^vldciBolL 
c.  M.     But  this  proceeding  being  resented  by  the  lord  cban-  ^^\^  ^ 
oellor,  die  said  Glanvil  was  afterwards  recommitted  by  him  for  painoD,  ei/ 

.the  same  matter,  and  yet  was  afterwards,  on  another  habeas  cor-  sLeoiuuid,ia. 
pus,  bailed  the  second  time  by  the  court  of  King's  Bench:  but  I 
nave  not  met  with  any  precedent  of  this  kind  of  late  years;  and 
how  far  the  long  disuse  of  'such  like  proceedings  may  have 
lessened  the  authority  of  the  cases  above-mentioned,  may  de- 
serve to  be  considered.  However,  it  cannot  but  be  expected, 
that  the  superior  courts  will  pay  the  highest  regard  to  one 
aaotfaer's  proceedings,  and  be  ready  to  presume,  that  they  are 
agreeable  to  law,  unless  the  contrary  appear,  or  the  case  foe  very  Vaagban,  190. 
particular  and  extraordinary,  which  may.  perhaps  reasonably  in-  140.  seems  co»- 

'd«ce  thenv  in  some  circumstances,  to  make  exceptions  from  ^'^^* 
those  general  rules  which  in  common  cases  usually  govern  their 

•  disoretion.  But  what  case  in  particular  may  be  said  to  be  of  so 
eslraordinary  a  nature,  it  would  be  needless  and  presumptuous 
for  me  to  endeavour  to  examine.  But  as  to  the  case  above- 
mentioned,  which  was  formerly  so  much  litigated,  concerning  the 
Chancery's  giving  relief  against  a  judgment  at  law,  since  it  seems 

to 
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to  be  settled  at  this  day,  that  the  Chancery  may,  in  aome  caaea, 

give  relief  against  die  unequitable  use  of  such  a  judgment,  espe* 

Vide b. I.e. 4.    cially  as  to  a  point  not  relievable  bylaw;  whenever  it  stands 

^*  ^^'  indifferent  whether  the  matter  examined  by  Chancery,  after  a 

judgment  at  law,  be  of  such  a  nature  as  is  proper  for  relief  in 

Chancery,  or  npt,  it  is  not  probable  that  an^  other  court  of 

Westminster-hall  will  easily  presume  that  it  is  not,  when  the 

chancellor,  who  is  the  proper  judge,  hath  determined  that  it  is : 

1  Modern,  155.  and  agreeably  hereto  it  hath  been  adjudged,  that  a  commitment 

Moor,  840.        f^^^u^  Chancery  for  disobedience  to  a  decree  b  good,  without 

shewing  what  the  decree  was.     * 

Holt,  590.  As  to  the  fourth  particular,  viz.  Where  bail  is  grantable  by  the 

|Saik.  91.  court  of  King's  Bench  to  one  committed  by  an  inferior  court  of 
Vaughan,  i5r.   record. 

Raymond,' 381.  '^^^'  7^*  '^  seems,  that  this  court,  having  the  supreme  con- 
SLd.  Rajm.  *  troul  of  all  inferior  courts,  may,  in  discretion,  on  consideration 
^^  of  the  whole  circumstances  of  any  case  whatsoever,  bail  any  per- 

109. 15&"'  ^^^  ^^^  ^^^'  appear  to  have  been  unjustly  or  hardly  deprived  of 
8  Hide,  iif .      his  liberty  by  an  inferior  court.    And  therefore,  wherever  it  shall 

clearly  and  expressly  appear,  that  a  person  hath  been  committed 
See  Buhell's  by  any  such  court,  for  a  matter  which  either  is  in  truth  no  crime 
«^>nV»»g-  at  all,  or  if  it  be  a  crime,  is  not  within  the  jurisdiction  of  such 
liau'8  Rcportfc    court,  diere  can  be  no  doubt  but  that  it  is  a  proper  motion  to  the 

King's  Bench  to  bail  him.    But  in  what  other  cases  in  particular 
one  may  hope  for  the  like  success  in  a  motion  of  this  kind,  it 
seems  difficult  to  determine  (2) ;  for  that  every  such  case  depends 
upon  its  particular  circumstances,  which  have  great  weight  with 
the  court  in  its  determinations  of  this  kind,  in  which  it  is  in  great 
measure  left  to  its  discretion.     And  therefore,  though  perhaps  it 
may  bail  a  man  on  a  commitment  by  a  mayor  of  a  town,  .or  jus- 
tice of  peace,  or  other  inferior  magistrate,  for  a  contempt,  with- 
out shewing  the  particular  nature  of  it;  yet  it  cannot  be  expected, 
that  it  will  \7ith  the  like  readiness  bail  a  man  on  such  a  general 
(a)  See  the  pre-  commitment  by  a  court  of  higher  (a)  dignity,  as  a  court  of  oyer 
2ldc!jl^«i9.  *"^  terminer,  or  any  other  court  of  Westminster-hall;  to  the 
and  Vaugh.     '  houour  of  whose  proceedings  the  greatest  regard  is  always  to  be 
159,140.  given;  and  on  this  ground  chiefly,  as  I  suppose,  where  a  person 

on  a  habeas  corpus  was  returned  to  have  been  committed  by  an 
order  of  the  Exchequer,  for  not  paying  a  fine  of  fifty  pounds  by 
the  ecclesiastical  commissioners  imposed  upon  him,  the  court  of 
(6)  a  Car.  579.  King's  Bench  {b)  refused  to  bail  him,  though  it  was  not  shewn 
wherefore  the  said  fine  was  imposed.     And  as  a  great  regard  is 
always  paid  to  the  dignity  of  the  court  by  which  the  party  is 
committed,  so  is  it  likewise  to  the  notoriety  of  the  offence;  and 
therefore,  where  a  person  convicted  of  buying  and  selling  old 
money,  before  justices  of  oyer  and  terminer,  was  committed  in 
execution  for  the  fine,  by  an  order  of  the  court  not  strictly  for- 
(e)  1  Sid.  144.    mal,  yet  the  court  of  King's  Bench  refused  (c)  to  bail  him ;  for 
S86. 320.         iijig  reason  chiefly,  because  he  was  in  execution,  and  his  commit- 
ment 

(f )  In  the  caae  of  an  impressed  apprentice,  the      pus.    Lord  Maocfield,  SMay,  1779.  %  Bnlst.  159, 
Kin^s  Bench  may  issue  a  warrant  to  bring  him  up,      \jfi, 
without  putting  him  to  the  cimity  of  a  kiAeat  cor- 
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nenl  waft  defective  oBly  in  point  of  form.    Also  wher^  persons 

taken  in  execution  for  their  fines  to  the  king,  set  on  them  by  a 

sessions  of  justices  of  peace,  have  not  only  brought  their  habeas 

corpus,  but  also  their  writ  of  error  in  the  Kind's  Bench,  and  Salkeld,  S48. 

assigned  errors,  yet  the  court  has  refused  to  bail  them.     But  I  ^  ^iwdi  ^ 

take  it  for  granted,  in  those  cases,  which  are  but  briefly  reported,  55. 

that  appeared  upon  the  whole  record,  that  such  fines  were  iSid,f88, 

legally  imposed.    Also  it  seems,  that  the  said  court  has  some-  ^^'  '^* 

times  been  induced  to  deny  persons  committed  by  other  courts 

by  warrants  not  strictly  formal,  the  benefit  of  bail,  for  the 

enormity,  dangerous  tendency,  \>r  obstinacy  (a)  of  their  offence,  (a)  1  Bnkt.  48 

which  if  it  had  been  attended  with  less  aggravating  circumstances  ^'n^,  «^ 

might  not  have  excluded  them  from  it.     Also  the  said  courts  in  537, 411. 

determining  whether  it  be  proper  to  bail  a  man  committed  by  (6)iBolLSia. 

another  court,  usually  considers  all  the  other  circumstances  of  |?V .  .^ 

the  case,  as  the  length  (b)  and  hardship  (c)  of  the  imprisoment,  z^)  Latdi.  if. 

and  such  like,  in  order  to  give  such  a  determination  upon  the 

whole,  as  may  be  most  agreeable  to  the  honour  and  prerogative 

of  the  crown,  and  the  liberty  and  safety  of  the  subject. 

Sect.  78.  But  it  seems  to  be  agreed,  that  no  one  can  in  any 
case  controvert  the  truth  of  the  return  to  a  habeas  corpus,  or  plead 
or  suggest  any  matter  repugnant  to  it.  Yet  it  hath  been  holden, 
that  a  man  may  confess  and  avoid  such  a  return,  by  admitting 
the  truth  of  the  matters  contained  in  it,  and  suggesting  others  not 
repugnant*  which  take  off  the  effect  of  them.  And  upon  thb 
ground,  where  one  Swallow,  a  citizen  of  London^  was  committed  1  Sid.  987,  fad. 
for  refusing  to  accept  the  office  of  an  alderman  of  the  said  city 
|o  which  he  had  been  elected,  and  the  custom  of  the  city  justify- 
ing a  commitment  for  such  a  refusal,  and  the  election  and  refusal 
were  set  forth  in  the  return  to  the  habeas  corpus,  he  filed  a  sug* 
gestion  in  the  crown  office,  that  he  was  an  officer  of  the  king  s 
mint,  and  that  all  such  officers  were  exempted  from  all  ci^- 
offices,  both  by  prescription  and  b^  the  king's  charter:  and  there- 
upon, the  patent  of  the  grant  of  his  office,  and  also  the  patent  of 
the  exemption,  being  enrolled  in  the  court,  he  was  discharged. 

Sect.  79-  Also  the  court  will  sometimes  examine  by  affidavit  the  5  Mod.  sts. 
circumstances  of  a  fact  on  which  a  prisoner  brought  before  them  **♦»  ****^ 
by  an  habeas  corj^  hath  been  indicted,  in  order  to  inform  them-  ^^^"^'  ^' 
selves,  on  exanunation  of  the  whole  matter,  whether  it  be  rea-   - 
sonable  to  bail  him  or  not.    And  agreeably  hereto,  where  one 
Jackson,  who  had  been  indicted  of  piracy  before  the  sessions  of 
admiralty  (d)  on  a  malicious  prosecution,  brought  his  habeas  (fi  In  Trinity 
corpus  in  the  said  court  in  order  to  be  bailed,  the  court  examined  *•"■•  *^****  ^' 
the  whole  circumstances  of  the  fact  by  affidavits;  upon  which  it 
appeared,  that  the  prosecutor  himself,  if  any  one,  was  guilty,  and 
carried  on  the  present  prosecution  to  screen  himself;  and  there- 
upon the  court,  in  consideration  of  the  unreasonableness  of  the 
prosecution,  and  the  uncertainty  of  the  time  when  another  ses- 
sions of  admiralty  might  be  holden,  admitted  the  said  Jackson  to 
bail,  and  comtautted  the  prosecutor  till  he  should  find  bail  to 
answer  the  facts  contained  in  the  affidavits. 

Ab  to  the  fifth  particular^  tnz.  Wiiere  bait  is  grantable  by  the 

court 
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comt  of  Kidg^s  Iftiiiicb  49  ^oi^  eaadude^  by  the  above^iMBtioMil 
«t«liite  of  WesftoMnster  tke  first,  from  the  cofamon  bcofifit  of  a 
f:e|ifeviik  by  the  sheriff. 

Sect.  BO.  It  cannot  be  doubted,  bat  that,  notwithistandin^ 
<«)tlniti85,  neither  (a)  the  judges  of  this  nor  of  any  other  superior  court  of 
196. 189.  justice  are  strictly  within  the  purview  of  that  statute,  yet  (6)  they 
148."*''  *^*  will  always,  in  their  discretion,  pay  a  due  regard  to  the  rules 
Summaiy,  104.  prescribed  by  it,  and  not  admit  a  person  to  bail  who  is  expressly 
Saikeld,  61.  dedared  by  it  to  be  irreplevisable,  without  some  particular  cir- 
jUlLida^^  cumstance  in  his  favour.  .  And  tiierefore  it  seems  difficult  to  find 
Sup.'a.33.  an  instance  where  persons  attainted  (c)  of  felony,  or  but  con- 
J^hj,^^  victed  thereof  by  verdict  general  or  (d)  special,  or  notoriously  (e) 
Ski^itf  ^683!  P^^y  ^^  treason  or  manslaughter,  &c.  by  their  own  confession  or 
.'>Mod.  454,  otherwise;  have  been  admitted  to  the  benefit  of  bail  (3),  widi- 
455.  out  some  special  motive  to  induce  the  court  to  grant  it:  as 

(55  Dter,*i79?'  ^^^^^  (f)  ^  person  taken  bv  a  capias  utlagatum,  on  an  appeal  of 
1  Bubt.  87, 88.  felony,  by  the  name  of  J.  S.  gendeman,  pleads  that  his  name  is 
W 1  K«*>-  258.  J,  S.  yeoman,  and  not  gentleman,  and  so  he  is  not  the  same  per- 
5^Ut.?i3  ^^^  ^^^  ^^^  outlawed,  in  which  case  the  court  in  discretion 
114.  '      may  bail  him;  for  until  the  plea  is  determined,  it  appears  not 

5  Mod.  455.  whether  he  were  the  person  intended,  or  not:  or  where  (f)  a 
\\desnp..ect  ^^^^^  outlawed  alleges  an  error  in  the  record,  in  which  cas^ 
1  Salkeld,io3.  also  the  court^  ex  gratia,,  may  bail  him,  especially  if  the  error  be 
(nsH.r.  10.  apparent:  or  where  a  man  is  convicted  (A). of  felony,  upon  evi- 

2  Inst  188.  dpnr#> 

Sammary.  101.  Oenc^ 

S.P.C74i    (^)19H.€.  «.    S.P.a74.    fi  Inst  1^38.    1  Sid.  516.    <^)  Cram.  154. 


(3)  The  cooft  of  'ISia^s  Bench  hai  power  to 
bau  in  all  cases  whatsoever,  Xord  Manefidd,  Cow- 
perj  333 ;  and  the  judges  will  in  general  eiercise 
It  in  foyoar  of  a  pritoner  in  every  case  not  capital ; 
in  capital  cases,  where  there  is  anjr  circumstance  to 
indnce  the  court  to  luppoiie  be  may  be  innocent; 
and  in  every  case. wbeie -the  charge  is  not  alleged 
-with  sufficient  certainty.  1  Bac^  Abr.  222.  notes. 
The  court,  therefore,  will  bail  a  person  committed 
for  high  treason  gekeraJly,  if  four  Terma  have 
elapsed  and  no  prosecution  commenced.  Strange, 
5.  Or  for  treason  done  upon  the  high  seas.  Holt, 
83.V  So  also  -a  man  and  his  wife  committed  for 
felooy>  if  the  assizes  have  intervened  and  tliey 
have  endeavoored  to  bring  on  the  trial.  Andr.  64. 
So  also  a  person  QonvictM  upon  an  appeal  pf  mvr- 
der,  subject  to  an  acgpment  on  a  plea  in  ab^- 
ment,  ([three  years  having  elapsed  without  either 
side  bringing  it  on)  provided  the  appellant  will  ac- 
tually content  Strange^  403.  So  also  a  penoa 
iiho  Wit  cMmricted  of  keeping  an  alehouse,  &c.  he 
having  brought  a  osrtiorart.  Strange,  531.  So  a 
person  convicted  on  an  indictment  of  murder,  and 
afterwards  in  coitod^  on  an  appeal,  mlass  the 
judge  certifies  a  dissatisfection  at  the  verdict 
Strange,  854.  So  also  a  person  appealed  of  mur- 
der who  has  not  been  indicted,  provided  there  is 
any  delay  en  the.^Mrt  «f  the  appflUant  Strange, 
856.  859.  So  a^o  a  person  oomroitted  for  man- 
slaughter, if  it  appear  to  be  no  more  upon  the  de- 
positioiis  before  the  coroner.  Strange,  911. 1242. 
90  also  in  murder  and  pardon  pleaded  and  allowed* 
the  defendant  shall  not  give  even  bail  to  answer 
the  appeal  thongbitlM  heir  ia;bC9f^  Ma,  for  4bls 


is  not  within  3  Hen.  7.  Strange,  120^.  So  idso  Iti 
rape  both  principal  and  aoceesaiy  will  be  balled, 
if  it  appear  they  do  not  mean  to  abpcoad.  4  Boi*. 
2179.  And  the  court  is  bound  «c  ddntoJustiUue  to 
bail  an  accomplice  intitied  to  the  king'%  pardoo. 
Cowper,  334.  And  aHhoogb  it  be  not  nuiwwry 
to  state  in  a  warrant  of  commitment  for  felony  that 
the  act  was  done  fdomouslif,  yet  unless  it  suffi- 
ciently appear  to  the  court  that  a  lelony  has  been 
committiKl,  they  are  bound  to  admit  the  prhunia» 
to  bail,  Rex  v.  Judd,  2  Terra  Rep.  255. 

But  this  conft  wiU  -not  look,  into  the  earvaer'a 
depositions  to  bail  a  gaoler  committed  for  murder. 
Strange,  851 .  Nor  will  they  bail  an  appellee  for 
murder  unless  circmnstances  of  delay  appear  oa 
the  p9n  of  the  appeUant  Strange,  854.  ^or  a 
person  charged  with  a  highway  robbery,  if  the 
prosecutor  attend  and  swear  he  is  the  man,  not- 
uritbstanding  a  number  of  affidavits  aia  prodacod 
to  the  oontrwry.  ^Strange,  1138.  Nor  ir  aesislinig 
in  the  mnninff  of  contraband  goods,  &e.  Bnnb. 
143.  Nor  willflie  court  order,  at  the  instance  of 
the  prisoner,  a  medical  man  to  attend  the  person 
wounded  l^  the  priaoaer,  in  order  to  atace  Us 
situation  for  the  purpose  of  bail.  Straage,  547. 
Nor  will  they  bail  aAer  an  indictment  of  murder 
Qpoti  an  affidavit  of  the  feet.  1  Saikeld,  104. 
Skinner,  683.  See  abo  Hea  v.  HoBa^  ijaUeoot, 
295.  tliat  upon  application  to  bail^  for  foloi^,  the 
couK  requests  lo  see  the  depositions;  and  will 
thence.  If  they  see  just  cause,  wHhoat  Te^arfiog 
Ibe  le^olHrii^  or  inagniarity  of  the  dQnw»iMwia^ 
discharge,  bail,  or  detalh  the  prisoner. 
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IbywiiiGh  it  pUaly  ap|>ean  to  fhe  oowt  thut  ht  i»  not 
gailty  of  it;  in  wlridi  case  even  the  justioes  of  gBcrf-deltrery  joMkj 
bail  kim :  or  whete'(a)  it  appears  to  the  court  that  the  prosecn-  (^)  5  Modem, 
tor  of  an  indiotment.  t»r  the  pbtntifF  in  an  appeal,  hath  unreason*  ^§['^7^9, 
ably  delayed  his  prosecution ;  as  where  two  nihUs  are  returned  1  Bnist  85. 
upon  two  writs  of  scire  facias  awarded  against  a  plaintiff  in  an  Palmer,  558, 
appeal  removed  by  certiorari  into  the  King's  Bench,  and  the  pri-  ^iy,  ^g*. 
soner  hath  Iain  a  long  time  under  coniinement:  or  where  (b)  the  306. 
defendant  in  an  appeal  hath  pleaded  an  excommunication  m  dis-  ^  ^*  ^«  ^* 
ability  of  the  plaintiff;  in  which  case  it  is  ^^pavent  thai  "the^^l^^gf* 
plaintiff  cannot  proceed  at  present^  and  if  the  defendanA  siionUl  B.Mriiip.48. 
be  kept  in  prison  till  the  plaintiff  be  absolved,  he  might  be  a  ^^ 
prisoner  for  life:  or  where  (r)  it  appears  to  the -court,  that  die  Jc)i^iJki'f9' 
defendant  may  be  in  danger  of  losing  his  life,  either  by  iiEaninej(4)  Cro.  ike.'S56! 
or  a  dangerous  distemper.  Sec  if  he  continne  longer  in  prison.      Co.  Ul-999^ 

As  to  the  SficoND  Point,  viz*  In  what  cases  bail  Is  grantable 
by  the  other  courts  of  We8tminste]^hall ;  I  shall  consider, 

First,  How  far  it  is  grantable  by  such  courts  to  .persona  ooQi^ 
mitted  for  causes  under  the  degree  of  treason  or  feloagr. 

Secondly,  How  far  it  is  grantable  to  persons  committed  for 
treason  or  felony. 

As  to  the  FsiiST  Point,  viz.  How  far  bail  is  giantable  by  the 
said  courts  to  persons  committed  for  causes  under  the  d^gsee  of 
treason  or  felony. 

Sect.  SI,  It  seems  (cf)  that  the  courts  of  Common  Pleas  (<03lnit5S^ 
and   Exchequer,  at  any  time  during  term,  and  the  court  of  55. 615. 
Chancery,   either  in  term   or  vacation,  may  award  a  habeas  f  ^^^, 
corpus  by  the  common  law,  for  any  person  committed  for  any  Vaoghan,  i54k 
such  caiise,  and   thereupon  discharge  him,  if  it  shall  dearly  i55,  i56,  i5f.. 
appear  by  the  return,  that  the  commitment  was  against  law  Daibon^aT.^ 
(as  being  made  by  one  who  had  no  jurisdiction  of  the  cause,  5  Le«Dard»  18. 
or  for  a  matter  for  which  by  law  no  man  ought  to  be  punished),  *  Jo*»c^  15, 14. 
or  bail  him,  if  it  shall  be  doubtful  whether  the  commitment  were  J^Modern  198. 
legal  or  not,  &c.     However,  it  is  certain  at  this  day,  that  by  S06. 
force  of  the  habeas  corpus  act,  par.  3  and  10.  s^  forth  more  at 
large  sect.  17  and  22.  any  of  the  said  courts,  in  term-time,  and 
any  judge  of  either  bench,  or  baron  of  the  Tlxchequer,  being  of 
the  degree  of  the  coif,  in  the  vacation,  may  award  a  habeas  cor^ 
pus  for  atiy  prisoner  whatsoever  who  is  bailable  by  the  intent 
of  that  act,  and  thereupon  bail  him. 

As  to  the  Second  Point,  viz.  How  far  bail  is  .grantable  hg 
the  said  courts  to  persons  committed  for  treason  or  feloi|y. 

Sect.  82.  It  is  observable,  that  the  above-mentioned  dausesof 
fte  said  habeas  corpus  act  extend  not  to  persons  committed  for 
treason  or  felony,  plainly  and  specially  expressed  in  the  warrant 
of  commitment.     JNeither  do  I  find  any  printed  case,  wherein  ^^'^^' 
persons  committed  for  such  crimes  have  been  bailed  either  by  ajcmes,  14^ 

the 

(4)  .The  fact  of  indisporition,  apon  wbich  the  constitutioiial  or  faoulj  distemper,  or  from  the  act 
ooQft  will  bail,  must  be  a  present  indisposition,  of  the  prisoner.  lO'^Modera,  534.  Vide  abo 
lokiAg  Hob  iheooniiMaeut,  Md  aot  fron  wy      Smnge,  «a.Ml    Sik^  8ft.  OMrper,  33S. 
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the  courts  o{  Commoii  Pleas  or  Exchequer.  HoweYer  it  is  cer-^ 
Roister,  t7i.  tain,  that  in  some  cases  persons  committed  for  felony  are  bail- 
able by  the  court  of  Chancery.  But  our  law-books  being  gene- 
rally silent  in  relation  to  these  matters,  I  shall  refer  the  reader 
for  the  more  accurate  knowledge  of  them  to  observation  and 
experience. 

s  Hale,  196,  As  to  the  SEVENTH  Geneeal  Point  of  this  chapter,  viz. 

^^'  In  what  form  bail  is  to  be  taken. 


1  Sid.  sii'.  crime,  punishable  vdth  loss  (jc)  of  member,  to  take  (d)  a  several 
(<0  4^^  ^^'  recognizance  to  the  king  in  a  certain  sum  from  each  of  the  bail, 
li  H.  7. 20.  ^^^^  ^^^  prisoner  shall  appear  at  a  certain  day,  &c.  and  also,  that 
Cod.  1  Sid.  2ia  the  bail  shall  be  liable  for  the  default  of  such  appearance,  8cc. 
Vide  «Jo.w«.  body  for  body.  And  it  seems  (e)  to  be  left  to  the  discretion  of 
Crom.'s^  justices  of  peace,  in  admitting  any  person  to  bail  for  felony,  to 
8  Inst.  178.  take^  the  recognizance  either  in  a  certain  sum,  or  «lse  body  for 
Dalt.  c.  i«7.  body.  But  (j)  where  a  person  is  bailed  by  ihe  court  of  King^s 
7f)i^hL^.  Bench,  before  the  return  of  a  capias  awarded  i^ainst  him  for 
^)  4  Inst  178.'  felony,  or  (as  it  seems  to  be  implied  in  the  book  cited  in  the 
&  P.O.  65.  margin  that  he  may  be)  in  any  court  for  a  crime  of  an  inferior 
81  H?7.^80.  nature,  it  seems,  that  the  recognizance  ought  to  be  only  in  a  cer- 
Somniary,  97.  tain  Sum  of  money,  and  not  body  for  body.  However  it  is  cer* 
8  Hale,  185.  tain  (g)  at  this  day,  that  persons  bound  body  for  body,  are  not 
C^.  F.Mauip.  jjiibi^^  QQ  ^1^  forfeiture  of  the  recognizance,  to  such  punishment 
1  Black.  648i  to  which  the  principal  is  to  be  adjudged,  if  found  guilty,  but 
Strange,  9if.     only  to  be  fined,  8ic. 

As  to  the  Eighth  General  Point  of  this  chapter,  viz. 
What  shall  forfeit  the  recognizance. 

(ft)  Dalt  c.  187.      Sect.  84.  If  on  a  bailment  for  felony,  the  usual  (A)  form,  "  ad 
4  InsL  178^       "  standum  recto  de  felonid  pradictd  et  ad  respondendum  domino 
**  regi/*  be  made  use  of,  and  at  the  trial  the  party  stand  obsti- 
nately mute,  it  may  reasonably  be  argued,  that  in  strictness  the 
(QS.P.C.77*    recognizance  is  forfeited,  for  (t)  that  the  expressions  above-men- 
tioned seem  to  import  at  least  thus  much,  that  the  prisoner  shall 
make  spme  answer;  and  at  the  common  law>  before  the  statute 
(k)  8 Inst  150.  (ft)  of  Marlebridge,  c.  98.  if  a  person  under  bail  had  insisted  on 
8  iLd*  Y^  privi^ege  as  a  clerk,  and  refused  to  answer  to  the  crime 

'  '  alleged  against  him,  his  sureties  were  to  be  amerced ;  and  though 
the  said  statute  has  in  that  case  excused  the  bail,  yet  an  obsti- 
nate refusal  to  answer  in  other  cases,  may  perhaps  remain  as  it 
(Q  t^alt.  C.187.  was  at  the  common  law.  Mr.  Dalton  (/)  indeed  seems  to  be  of 
N  B.*i?fcme*'  another  opinion,  because  the  words  above-mentioned  are  always 
coVert  cannot  used  of  course;  but  it  seems  strange,  that  words  should  be 
be  bcniDd  by  looked  ou  as  idle  and  insignificant  because  they  are  most  usual 
jewgmzaiice,     mj J  pi-Qper.     However,  if  late  practice  and  experience  have  been 

becaose  It  call*  **i  .•        •  '  '^t  r  -fx  t^  t 

notbeestreated.  Agreeable  to  the  above-meutioned  opmion  of  JJalton,  as  1  appre*- 

Styles,  369.        hend  they  have,  they  will  certainly  be  of  great  force  to  maintain  it ; 

and  indeed  it  must  be  confessed,  that  if  a  man's  bail,  who  are  his 

gaolers  of  his  own  choosing,  do  as  effectually  secure  his  appear- 

i&ce,  and  put  him  as  much  under  the  power  of  the  court  as  if  he 

had 
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had  been  in  the  custody  of  the  proper  i>fl5cer,  they  «eem  to  have 
answered  the  end  of  t^e  law,  and  to  have  done  all  that  can  be 
reasonably  required  of  them :    But  howsoever  the  law  may  stand 
in  relation  to  this  case,  it  is  certain,  that  if  persons  be  bound  by 
recognizance,  that  J.  S.  shall  appear  in  the  King's  Bench  the 
first  day  of  such  a  term,  to  answer  to  such  an  information  against 
him,  and  not  depart  till  he  shall  be  discharged  by  the  court,  and 
afterwards  the  attorney-general  enter  a  nolle  prosequi  as  to  that  Qaeen  v.  Red- 
information,  and  exhibit  another,  on  which  the  defendant  is  con-  path,  Easter, 
victed,  and  refuses  to  appear  in  court  after  personal  notice,  the  JJ^^'  ^^^ 
recognizance  is  forfeited;  for  being  express  that  the  party  shall  jortsdd. 
not  depart  till  he  be  discharged  by  the  court,  it  cannot  be  satis- 
fied unless  he  be  forthcoming,  and  ready  to  answer  to  any  other 
information  exhibited  against  him  while  he  continues  not  dis«  i  Borrow,  lo. 
charged,  as  much  as  to  that  which  he  was  particularly  bound  to  ^  998. 431. 
answer  to.    But  in  such  case  it  seems,  that  the  recognizance  \^^^^'^^^ 
shall  not  be  forfeited  by  the  party's  not  appearing  in  court  the  tug.  titg. 
first  day  of  every  term,  after  he  hath  pleaded  to  the  information, 
as  it  may  be  before  he  hath  pleaded. 

t  Sect.  85.  But  it  is  recited  by  4  Geo.  3.  c.  10.  that  many  re« 
cognizances  have  been  estreated  into  the  court  of  Exchequer 
against  persons  for  not  appearing  as  parties  or  witnesses,  or  for 
not  prosecuting  indictments,  or  for  otnerwise  not  performing  the 
conditions  of  such  recognizances,  many  of  which  neglects  have 
happened  firom  the  inattention  of  ignorant  people;  whereupon  it 
is  enacted,  *'  That  it  shall  be  lawful  for  the  barons  of  the  £xche-s 
*^  quer,  upon  affidavit  and  petition  to  be  presented  to  them,  by 
**  or  on  the  behalf  ^f  the  person  or  persons  imprisoned  or  liable 
**  to  be  imprisoned  on  the  forfeiture  of  any  such  recognizances, 
''  to  discharge  such  person  or  persons,  by  order  from  the  said 
**  barons,  wittiout  any  quietus  (a)  to  be  sued  out  for  that  i)urpose,  (a)  For  the  form 
'  for  which  order  no  more  than  one  pound  and  one  shilling  shall  uid  meUiod  of 
be  taken  by  the  officer  appointed  to  give  out  the  same. — Pro-  jJ^j^'J^,^ 
vided  that  no  discharge  shall  be  given  on  such  petition  where  Cro.Cir.Com. 
any  debt  is  due  to  the  crown,  other  than  by  the  recognizances  6t,  6f. 
**  so  prayed  to  be  discharged;  nor  in  any  cases  of  defrauding 
'^  his  majesty's  revenue  by  contraband  trade,  or  assaulting  the 
officers  of  the  customs  or  excise  in  the  execution  of  their  duty, 
or  any  person  or  persons  lawfully  assisting  them  therein."  (5) 
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(jS>)  On  a  recognizance  estreated  for  not  being 
ponctnallj  complied  with,  if  the  part?  take  his 
trial  the  next  session,  he  mar  compound  for  a  veiy 
small  matter  in  the  coait  of  &chequer,  because  the 
effect,  tiioogh  not  the  exact  form,  of  the  recogni- 
sance is  complied  with.  10  Modern,  978. — And  if 
the  monej  be  levied*  the  court  will  order  the  pro- 
seoQtor's  costs  to  be  paid,  and  the  surplus  returned. 
4  Burrow,  f  118. 

Beoognixances  in  cases  of  felony  are  to  be  certi- 
fied to  the  general  gaol-delivery.  1  and  2  Phil.  & 
Mary,  c  IS. — If  a  defendant  indicted  for  perjury 
be  acquitted,  the  bail  shall  be  discharged  from  their 
recognisance,  on  motion,  though  the  acquittal  is  not 
entned  on  record,  for  the  acquittil  appears  on  the 
fottta.  i  VTdion,  315.— Neitlier  the  defendant  nor 
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his  bail  can  be  called  upon  their  recognisance  with- 
out notice,  except  on  the  day  on  which  the  defend- 
ant is  bound  to  appear.  B.  R.  H.  2S7.  And  if  the 
defendant  do  not  appear  upon  that  day,  the  court 
will  not  discharoe  the  reco^piaance,  although  die 
attorney-general  consent  to  it,  but  they  will  respite 
it  tiU  the  next  term.  11  Modem,  tOO.  For  the 
judges  of  oyer  and  Urminer  are  the  proper  judges 
whether  recosnizances  oug|it  to  be  estreated  or 
spared.  10  Modern,  «78.--On  conviction,  if  the 
offender  be  pardoned  on  condition  of  transporta- 
tion, jret  he  may  be  surrendered  in  discharge-  of 
bail.  Strange,  H17,  by  writ  of  habmi  enfTWi  on  tlie 
crown  side.  But  if  he  be  actvalhr  on  board  the^ 
transport,  the  conrt  will  not  bsae  tnewrit.  4  Bor- 
row, 2034. 
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OF  COMMITMENTS. 

3.ND  now  I  am  to  consider  in  what  cases,  and  in  what  manner, 
offenders  are  to  be  committed. 

For  the  better  uaderatanding  whereof  I  shall  exumine, 

1.  What  kind  of  offenders  are  to  be  committed. 

S«  Byt\vhom« 

3.  To  what  prison. 

4te  What  18  to  be  done  previous  to  their  commitment 

5.  What  ought  to  be  the  forni  of  it. 

6.  At  whose  charges  they  are  to  be  sent  to  prison. 

7.  To  what  court  the  commitment  to  be  certified. 

8.  By  what  means  the  party  may  be  discharged  from  such 
commitment. 

As  to  the  FiR^T  Point,  viz*  What  kind  of  offenders  are .  to 
be  committed. 

f  Hale  Its  Stct,  1.  There  is  no  doubt  but  that  persons  apprehended  for 

iM.   '      '      offences  which  are  not  bailable,  and  also  all  persods  who  neg^ 
1  Barrow,  4(^«  lect  to  offer  bail  for  offences  which  are  bailable,  must  be  co|n- 
.    mitled.(l) 

Secfp  2.  And  it  is  said^  that  wheresoever  a  justice  of  peace  is 
impowered  by  any  statute  to  bind  a  person  over,  or  to  cause  him. 
to  do  a  certain  thing,  and  such  person  being  in  his  presence 
shall  refuse  to  be  bound,  or  to  do  such  thing,  the  justice  may 
comiiut  him  to  the  gaol,  to  remain  there  till  he  shall  comply. 

'As  to  the  Second  Point,  viz.  By  whom  such  persons  are 
to  be  committed. 

.  Sect.  3»  It  seems  to  be  agreed  by  all  the  old  (a)  fauooks,  duit 
wheresoever  a  constable,  or  privi^e  person,  may  justify  the  ar- 
(«)10H.4.7.  lasting  another  for  a  felony  or  treason,  he  may  also  justify  the 
7  £d.  4.  to.  seflding  or  bringing  him  to  the  common  gaol;  and  that  every 
^^*'^*^*  private  person  has  as  much  authority  in  cases  of  this  kind  as  the 
10  m.  4. 17,  sheriff  or  any  other  officer,  and  may  justify  such  imprisonment 
IB.  by  his  (h^  own.  authority,  but  not  by  the  command  of  another. 

t  BL  7.'  S.  ^  But  (c)  masmHoh  as  it  is  certain,  that  a  person  lawfully  making 
I4.£d»4.*4*  sttcfa  an  arrest  may  justify  bringing  the  part}'  to  the  constable,  in 
(W^H.7.  ^^  Qcdar  to  l^  carried  by  him  before  a  justice  of  peace,  inasmuch 

t  HaIq,  si*.  »g 

F.  F.  Impels.  8. 

(c)i9  Hd,  4»  tfi,  n*    10  Ed.  4. 17.    Stuamary,  91. 1  It.    t  Hale,  1  tO.    1  Bora's  JmL  369. 

^1)  A.priwner  io  tbe.ciutQdy  of  the  klDg's  mes..  be  committed  to  tine  custody  of  the  marshal,  whick 

tmiflV*  oii4W.4iraauit  from  the  seciotary  of  slate,  will  prevent  the  necessity  of  suing  out  a  new  habeoi 

wbAu^llliMvghtmta  the.  kiac's  beach  by  Miias.^^  Mi|itif ,  as  he  may  bebrooght  op  from  the  prison 

to4i«  ^By«d»,b9t  h»(ijMt«ms  bail  ready,  cannot  be  of  Uie  cooit,  by  a  rule  of  caort,  whenever  he 

conmittcd  to  the  Mune  costody  he  came  inj  )m  umt  should,  be  prepared  to  0ve  btSU    1  Boooir,  460. 


Oh.  ]«. 


OF  CaMMITMENTS* 


175 


M  (Im  stettttea  of  1  aiid  ^  Ph.  and  Marj,  c.  Id.  and  ft Jnd^S  Ph. 
mod  Maiy^  c.  10.  which  direct  in  what  maoneff  peraoas  bronght 
before  a  justice  of  peace  for  felony  shall  be  examined  by  him  in 
order  to  their  being  committed  or  bailed,  seem  clearly  to  suppose, 
thataU  such  persons  are  to.be  brought  before  such  justice  for 
such  purpose  ;  and  inasmuch  as  the  statute  of  31  Car.  2.  com- 
monly called  the  Habeas  Corpus  Act,  seems  to  suppose,  that  all 
persons  who  are  committed  to  prison  are  there  detained  by  virtue 
of  some  warrant  in  writing,  which  seems  to  be  intended  of  a 
commitment  by  some  magistrate,  and  the  constant  tenor  of  the 
late  books,  practice,  and  opinions,  are  agreeable  hereto :  it  is 
certainly  most  advisable  at  this  day,  for  any  private  person  who  Dait.  c.  118. 
arrests  another  for  felony,  to  cause  him  to  be  brought,  as  soon 
as  conveniently  he  may,  before  some  justice  of  peace,  that  he 
may  be  committed  or  bailed  by  him. 

Sect.  4.  But  it  is  certain,  that  the  privy  council  (9)  or  any  one 
or  two  of  them,  or  a  secretary  of  state>  (3)  may  lawfully  conunit 
persona  for  treason^  and  for  other  offances  agunst  the  state^.  a» 
m  all  ages  (4)  they  have  done. 

As 


(t)  The  two  cases  in  Leonard  ^vide  infra,  Note 
4)  ptesuppose  some  power  for  this  purpose,  with- 
ovi  saytog  what ;  and  the  caae  m  Anderson  plainly 
recogpixes  such  a  po%rer  ki  high  treason.  Bat  aa 
to  the  jurisdiction  of  privy  counsellors  in  other 
offences,  it  does  not  ^Ppcv  to  have  been  either 
cJaimed  or  exercised.  The  decisions,  howeyer,  in 
the  cases  of  the  Queen  u.  Derby,  Fortes.  141.  ^infra 
4.  8.)  and  Rex  v*  Earbury,  8  Modem,  177.  iiUra, 
11.  (even  though  it  should  be  admitted  that  ttie 
practice  which  has  subsisted  since  the  revolution 
had  been  erroneous*  in  its  commencement),  are 
eatiMihed ;  and  the  court  has  no  right  to  over- 
turn them.    Lord  Camden,  11  SUte  Trials,  3f3. 

(3)  In  Ekitick  «.  Canington,  C.  B.  Mich.  6 
Geo.  3.  upon  a  special  verdict,  respecting  the  va- 
lidity 4)f  a  secretaiy  of  state's  warrant  to  seiae  per- 
sons and  pipers  in  the  case  of  libels.  Lord  CAmden 
inquired  very  critically  into  the  source  of  this 
power  to  oonmit  for  libels  and  other  state  crime^^ 
By  tha.cofliVHin  law,  says  hia  Lordship,  neither 
secretaries  of  state,  nor  privy  counsellors,  are 
eonservators  of  the  peace,  nor  haa  any  statute 
ever  conferred  any  such  jurisdiction  upon  thenk 
The  office  neither  implies  nor  requires  the  autho- 
rity of  a  magistnle ;  nor  is  it  consistent  with  the 
wiadosi  or  awogy  of<  our  law  to  give  a  power  to 
commit  without  a  power  to  examine  upon  oath, 
-which  to  this  day  the  secretary  of  state  doth  not 
presume  to  exerdse.  (Vide  5  Modem,  76.)  The 
king  it  indeed  the  principal  conservator  of  the 
realm;  and  the  secretaiy  appears  by  some  means 
to  have  obtained  this  transfer  of  the  roval  autho- 
rity to  himself,  but  the  common  law  of  England 
knows  ^  no  such  eooBilling  nagirtrale.  11  St. 
1V«  31^.  319. 

(4)  1.  Howell  was  commiited  S8th,  and  Hell- 
ytfd,  30  Elif.  by  seofotary  Wnlsingham,  privy- 
oowMeHer,  and  it  was  detormiiied  that  where  tho 
cumorftMent  is  not  hy  tke  whole  council,  the  eaose 
must  bo  expiusted  In  the  warrant.  1  Leonard,  71. 
9  Leooaid*  175.  Sad  vide,  31  Car.  2.  o.  f .  and 
Lord  Raym.  65.— 3<  In  34  Elix.  the  judges  r»- 
mooatnlo  aguinat  the  exercise  of  this  power,  and 


declare  that  all  prisoners  may  be  discharged  unless 
committed  by  the  queen's  command,  or  by  her 
whole  oonndl,  or  by  one  or  two  of  them  for  high 
treasoB.  1  And.  897.— &  Melvin  was  committed 
4  Car.  1.  by  secretary  Conway,,  for  suspicion  of 
high  treason,  but  the  Court  thought  the  cause  of 
the  suspicion  shoold  Imve  been  expressed.  Palm. 
55S.-=-4.  Crofton  was  committed  bv  the  councii, 
14  Car.  2.  for  high  treason  gene)raliy.  Vaughan, 
Ut.  1  Sid.  78.  1  Kebie,  305.— 3.  Fitxpatrick 
was  committed  b;^  privy  coundl,  7  Will.  3.  for 
high  treason  in  aiding  an  escape,  and  bailed  for 
neglect  of  prosecution.  1  Salk.  103. — 6.  Yaxley'- 
was  committed,  5  Will,  and  Marr,  by  the  Karl  o| 
Nottingham,  secretary  of  state,  ror  refusine  to  de- 
clace  if  he  was  a  Jesuit  Caitlfc  891.  Skinner, 
369. — 7.  Kendal  and  Roe  were  committed,  7 
Will.  3k  bv  secretary  Trumbal,  for  high  treason  in 
assisting  the  escape  of  Montgomery,  and  by  Holt, 
C.  J.  held  good,  bat  the  prisoners  were  bailed* 
4StaiBTrifltis,559.  5  Modem,  78.  Skinner,  596. 
Holt,  144.  Lord  Raym.  61.  65.  Comb.  343. 
it  Modern,  88.  t  Saikeld,  347.-8.  Derby  was 
comiaitted,  10  Anne,  for  publishing  a  libel  (quere 
for  felony,  11  State  Trials,  311)  called  The  Ob- 
servatory and  the  Court  held  tiie  warrant  good 
and  legaU  Fortes.  140.  11  State  Trials,  309.— 
9.  Sir  W.  Windham  was  committed;  4  Oeo.  1;  by 
secretary  Stanhope,  for  high  treason,  and  by  Par- 
ker, C.  J.  held  good«.  Strangif,  3.  3  Vlner,  516. 
—10.  Lord  Scarsdalc  and  Puplin,  and  Mr.  Har- 
vey of  Comb,  were  c(Anrditted,  8  Geo.  1,  by  Lord' 
Townsend,  secretary  oi  state,  for  treasonable  prao- 
tices,  and  admitted  to  bail.  3  Viner,  534.-11. 
motor  Barbery  waaanatfadaiid  committed  by- 
warrant  from  the  secretary  of  state,  for  being  tbie 
author  of  a  seditious  libel,  and  his  papers  sdaed, 
aiid'hewaaeontinnedoahisrBcognimnc%  7'Ooo» 
t.  8  Mod.  177.  11  Slate  Trials,  309^«^lti  Elo* 
renoe  Hewey  waa  oomndtted^  31  Goo.  f.  by.  tli» 
Eari  of  HoldenieeB,  saeretary  of  siat%  for  higli. 
triaaon  in  adhering  «a  the  king**  enandes.  1  Bho^ 
648.— IS.  Doolor  Shebbear  waa  oonsmitliad.  9±} 
Q^t,  OB  iwo.wafM«le-IN«cthR.Mm|«gr^ 
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As  to  the  Thibd  Poii^t;  viz.  To  what  priBon  such  offeodars 
are  to  be  committed^I  shall  observe. 

First,  That  the  prison  ought  to  be  in  the  realm  of  England. 

Secondly,  That  regularly  it  ought  to  be  a  common  prison. 

Sect.  5«  As  to  the  first  of  these  particulars,  it  is  enacted  by 
31  Car.  12.  c.  12.  **  That  no  subject  of  this  realm,  being  an  inha- 
*'  bitant  or  resiant  of  this  kingdom  of  England,  dominion  of 
**  Wales,*  or  town  of  Berwick  upon  Tweed,  shall  or  may  be  sent 
prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or 
mto  parts,  garrisons,  islands,  or  places  beyond  the  seas,  which 
*'  then  were,  or  at  any  time  hereafter  should  be,  within  or  with- 
out the  dominions  of  his  majes^,  his  heirs  or  successors;  and 
that  every  such  imprisonment  is  by  the  3aid  statute  enacted 
and  adjudged  to  be  illegal ;  and  that  every  subject  so  impri- 
**  soned  shall  have  an  action  of  false  imprisonment,  &c.  and 
**  recover  treble  costs,  and  no  less  dami^es  than  five  hundred 
^  pounds  against  the  person  making  such  warrant,  who  shall 
**  also  incur  a  pramunire.*' 

Sect.  6.  As  to  the  second  of  the  above-mentioned  particulars, 
it  is  enacted  by  14  Edw.  3.  c.  10.  as  follow'eth :  "  In  the  right  of 
''  the  gaols  which  were  wont  to  be  in  ward  of  the  sheriffs,  and 
**  annexed  to  their  bailiwicks ;  it  is  assented  and  recorded,  that 
''  they  shall  be  rejoined  to  the  sheriffs,  and  the  sheriffs  shall  have 
the  custody  of  the  same  gaols,  as  before  this  time  they  were 
wont  to  have ;  and  they  shall  put  in  such  under-keepers  for 
whom  they  will  answer."    And  this  is  confirmed  by  19  Hen.  7. 
c.  10. 

Vide  11  and  19  Also  i^  is  recited  by  5  Hen.  4.  c.  10.  ''  That  divers  constables 
Vl^ilL  3.  c.  19.  of  castles  within  the  realm,  being  assigned  justices  of  peace  by 
MrDdtneJ  bv  ^^  king's  Commission,  had,  by  colour  of  such  commission,  used 
60eo.  1. c.  19.  to  take  people  to  whom  they  bore  evil  will,  and  imprison  them 
to  enable  jus-  within  the  said  castles,  till  they  had  made  fine  and  ransom  with 
STaUd  wd*  ^®  '^^^  constables  for  their  deliverance.*'  And  thereupon  it  is 
repair  gaols  in  enacted,  "  That  none  be  imprisoned  by  any  justice  of  the  peace 
tbeir  reipec-      <t  y^^^  qqIj  |q  ^dg  common  gaol ;  saving  to  lords  and  others  which 

wh^i^e^^timc  '*  ^^^^  «»<>•»  ^^^^^  franchise  in  this  case." 

duiie  la  enact-  g^^^^  ^  ^  ^^ j  j^  ^^^  seems  that  the  king's  grant  since  this  sta- 
(a)  See  1  And.  tute  to  private  persons  to  have  the  custody  of  prisoners  committed 
545.  ^  by  justices  of  peace,  is  void.    And  it  is  said  that  none  can  claim 

C.  Elis.  829,      ^  prison  as  a  franchise,  unless  he  have  also  a  gaol-delivery. 

9  Co.  119.    8aIkeld,54S.    Forres,  31.    t  Ld.  Raym.  767.  B79. 

t  And  whereas  vagrants  and  other  criminals,  oftenders,  and 
persons  charged  with  small  offences,  are  for  such  offences,  or,  for 

want 

•tate,  for  a  libel.    1  Bonr*  460.— 1^  John  Wilkes,  rant  from  the  Earl  of  Rochford,  secretary  of  state, 

Esq.  was  committed,  5  Geo.  5,  by  warrant  from  for  high  treason,  and  bailed  by  Lord  Mansfield., 

the  Eflri  of  Halifax,  secretary  of  state,  for  a  libel ;  Black.  1165.    Vide  the  case  of  Entjck  v,  Carring- 

bnt  being  a  member  of*  parliament,  he  was  pro*  ton,  apon  a  special  verdict,  for  apprehending  the 

teded  by  Us  pfiTilege,  and  on  that  account  dis-  plaintiff  under  the  warrant  of  a  secretary  of  state, 

chiroed.    t  Wilson,  150.    11  State  IVials,  SOS.—  for  a  Ubel,  11  State  Trials,  Sfl7. 
H.  Sayer  was 'apprehended,  8  Gea  9»  by'warf- 
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want  of  sureties,  to  be  committed  to  the  county  gaol,  it  being 
adjudged  hj  law  that  the  justices  of  the  peace  cannot  commit 
them  to  any  other  prison  for  safe  custody,  which  by  experience 
hath  been  found  to  be  very  prejudicial  and  expensive,  it  is  there- 
fore enacted  by  6  Geo.  1.  c.  19*  "  That  it  shall  and  may  be  law- 
"  ful  to  and  for  the  justices  of  the  peace  within  their  respective 
"  jurisdictions  to  commit  such  vagrants  and  other  criminals,  of- 
**  fenders,  person  and  persons,  either  to  the  common  gaol  or 
'^  house  of  correction,  as  they  in  their  judgment  shall  think 
**  proper." 

Sect.  8.  It  seems  to  be  (a)  agreed,  that  if  a  person  be  arrested  (a)  Summary, 
in  one  county,  for  a  crime  done  in  it,  and  fly  into  another,  and  9^* 
be  retaken  there,  he  may  be  brought  before  a  justice  of  the  fHale  SKkiis. 
county  where  the  offence  was  done,  and  be  committed  by  him  Dalton,  ciie.* 
to  the  gaol  of  such  county.     But  it  seems  jto  be  the  stronger  (&)  Cn>m.  17«,17?, 
opinion,  that  if  one  who  hath  committed  an  offence  in  one  county,  c.  iis.   "' 
fly  into  another  before  he  be  taken,  and  be  pursued  and  arrested  Cromptpn,  rt, 
in  such  county,  he  ought  to  be  brought  before  a  justice  of  the  S«ramafy,9«, 
county,  where  he  is  taken,  and  be  committed  b3r  him  to  the  com-  ^^'^  4. 4, 5. 
roon  gaol  of  the  same  county  (i;)^  whether  it  lie  in  such  county  or  13  £.4.  a,  9! 
another ;  (d)  unless  there  be  some  special  reason  to  the  contrary, '^^<^^^^*  ^'^' 
as  an  apparent  danger  that  the  party  may  be  rescued  from  such  q^^^'  ^' 
prison  by  rebels,  &c.     And  it  seems  to  be  laid  down  as  a  rule,  by  3  Bolst.  264. 
some  books,  (e)  that  any  offender  may  be  committed  to  the  gaol  ^^  ^  f  •  ^• 
next  to  the  place  where  he  was  taken,  whether  it  lie  in  the  same  31  ^^^'. 
county  or  not.  (iQ  11  £cL  4. 

4,5.r.    (OKeU.45.    S2£dw.4.S4. 

t  By  ^  Geo.  2.  c.  26.  s.  11.  and  24  Geo.  2.  c.  55.  If  an 
offender,  against  whom  a  warrant  shall  be  issued  by  any  justice 
of  peace  of  one  county,  shall  escape  into  another,  he  may  be 
apprehended  (by  virtue  of  the  warrant  being  indorsed  by  any 
Justice  of  the  county  into  which  he  shall  so  escape),  and  bailed 
m  the  county  in  which  he  is  apprehended,  if  the  offence  be 
bailable ;  if  not,  or  he  cannot  find  bail,  he  shall  be  carried  back 
into  the  county  from  which  the  warrant  was  granted,  and  be  there 
committed  or  bailed. 

Sect.  9*  It  is  {/)  said,  that  if  a  constable  bring  a  felon  to  (/)  Som.  ti4. 
gaol,  and  the  gaoler  refuse  to  receive  him,  the  town  where  he  is  ^  H.  4. 7. 
constable  ought  to  keep  him  till  the  next  gaol  delivery.  But  (^)  in  OaitoS!?!  lie. 
other  cases  it  seems,  that  regularly  no  one  can  justify  the  detaming  b.  F.  Impri- 
a  prisoner  in  custody  out  of  the  coQimon  gaol,  unless  there  be  >>»•  ^* 
some  particular  reason  for  so  doing  ;  as  if  the  party  be  so  dan-  j^  1^.  4.\^*  * 
gerously  (A)  sick  that  it  would  apparently  hazard  his  life  to  send  b.  F.  impriVoo. 
him  to  the  gaol,(i)  or  there  be  evident  danger  of  a  rescous  from  *^'|^* 
rebels,  &c.     Yet  constant  practice  seems  to  authorize  a  com-  ^^^^  ^  g  * 
mitment  to  a  messenger ;  and  it  is  (A)  said,  that  it  shall  be  in*  (h)  tHtUt,  96. 
tended  tiy^have  been  made  in  order  for  the  carrying  of  the  party  Ji9,  ito. 

(k)Sa\kc\d,S47.    5  ModerD,  78  to  85.    Skimier,  599. 

Sect.  10.  As  prisoners  ought  to  be  committed  at  first  to  the  Priwnett  not 

■^  ,        ,   ®  -  J    i»  *i.  to  be  removed 

proper  prison,  so  ought  they  not  to  be  removed  from  thence,  ^^^  y^y  ^^^.^^^ 

'   VQL.  II.  N  except  ecrpus,  kc. 
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most  take  exa- 
minations in 
writing,  &c 


Vic*  fine  at  the 
diacretionofthe 
joatices  of  gaol 
delivery. 


C£lif.8f9. 
830. 

1  Hale,  58^. 

S  Hale,  ItO, 
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except  in  some  special  ca^ea.  ibid  lo  this  purpoi^  il  is  enacted 
by  31  Gar.  ^.  c.  %.  s.  9-  '^  That  if  any  subject  of  this  realsn  shall 
'f  be  commkted  to  any  prison,  or  in  custody  of  any  officer  or 
*f  officers  whatsoever,  for  any  criminal,  or  supposed  criminal 
"  matter;  that  the  said  person  shall  not  be  removed  from  the 
'^  said  prison  and  custody,  into  the  custody  of  any  other  officer 
or  omcersy  unless  it  be  by  habeas  corpus,  or  some  other  legal 
writ;  or  where  the  prisoner  is  delivered  to  the  constable,  or 
"  other  inferior  officer^  to  carry  such  prisoner  to  some  common 
'*  gaol;  or  where  any  person  is  sent  by  order  of  any  judge  of  as- 
**  size,  or  justice  of  the  peace,  to  any  common  worichquse,  or 
'*  house  01  correction ;  or  where  the  prisoner  is  removed  from 
one  prison  or  place  to  another,  within  the  same  county,  or 
ordered  to  a  trial,  or  discharged  by  due  course  of  law;  or  in 
case  of  sudden  fire,  or  infection,  or  other  necessity;  upon  pain 
**  that  he  who  makes  out,  signs  or  countersigns^^  or  obeys  or  exe- 
cutes such  warrant,  shall  forfeit  to  the  party  grieved  one  hun- 
dred pounds  for  the  first  offence,  two  hundred  pounds  for  the 
"  second,  &c.'' 

As  to  the  FouBTH  Point,  viz.  What  ought  to  he  done  pre- 
vious to  the  commitmant  of  such  offenders. 

Sect.  11.  It  is  enacted  by  2  and  3  Ph.  and  Mary,  c.  10.  ^'  That 
every  justice  or  justices  before  whom  any  person  shall  be 
brought  for  manslaughter  or  felony,  or  for  suspicion  thereof, 
before  he  or  they  shidl  commit  or  send  such  prisoner  to  ward, 
shall  take  the  examination  of  such  prisoner,  and  information  of 
those  that  bring  him,  of  the  fact  and  circumstances  thereof; 
and  the  same,  or  as  much  thereof  as  shall  be  mi^terial  to  prove 
the  fielonj,  shall  put  in  writing  within  two  days  after  the  said 
examination,  and  the  same  shall  certify  in  such  manner  and 
form,  and  at  such  time,  as  they  should  and  ought  to  do,  if 
such  prisoner,  so  committed  or  sent  to  ward^  had  been  hailed, 
or  let  to  mainprise;  upon  such  pain  as  in  1  and^  Ph.  and 
Mary,  c.  13.  is  limited  and  appointed  for  not  taking  or  no^ 
certifying  such  examinations,  &L" 

And  it  is  further  enacted,  ^'  That  the  said  justices  shall  have 
authority  to  bind  all  such  by  recognizance  or  obligation  as  do 
declare  any  thing  material  to  prove  the  said  manslaughter  or 
felony,  to  appear  at  the  next  general  gaol  delivery  to  be  holden 
within  the  county,  city,  or  town  corporate,  where  the  trial  of 
the  said  manslaughter  or  felony  shall  be,  then  and  there  to  ^ve 
evidence  a^inst  the  party;  and  that  the  said  justices  shall  cer« 
tify  the  said  bonds  taken  before  them,  in  like  manner  as  they 
ought  to  certify  the  bonds  mentioned  in  the  said  former  act, 
8cc.'' 

Sec^  12»  It  seems  that  a  justice  of  peace  pught  not  to  detain 
a  prisoner  by  virtue  of  this  statute,  in  order  to  examinee  him,  any 
longer  than  is  necessary  for  such  purpose,  for  which  it  is  said  UuM; 
the  space  of  three  days  is  a  reasonable  time. 

As  to  the  Fifth  Point,  viz.  What  ought  to  be  the  form  of  a 
commitment;  the  following  rules  are  to  be  observed. 
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Sect.  IS.  Ifit&r,  li  mtrst  be  ht  ^rhiifg,  undet  the  U^iiA  and  ttnstdf. 
9^\  of  the  t>eHfoii  by  whom  it  is  ttiade^  and  expt^ding  hid  ofSce,  ^^^^^  ^^ 
6t  aotbority,  and  the  time  and  plkce  at  which  it  is  ihAd^,  and  DaitoD'  c.  m. 
ihnst  be  directed  to  the  ^aolet^  or  the  kee{]fer  of  the  pris6A.  i.Hale,  i6/r. 

Sikmmary,  94.    6  Bdrrovr,  3686. 

Sect.  14.  StooviDVTf  It  may  be  mode  either  iii  the  natnre  of  D'alton,  c  is5. 
the  king/  and  only  tested  by  the  p^son  who  makes  it,  or  it  may 
be  made  by  sticb  person  in  his  own  name. 

Sect.  15.  Thirdly,  It  may  command  the  gaoler  to  keep  the  (a)  Windlittai*t 
arty  in  safe  and  close  custody;  (tf)  for  if  every  gaoler  be  bound  S^'^S^f*^'^ 
p)  by  the  law  to  keep  his  prisoner  in  such  custody,  /surely  it  can  woi^^vrei^  h^ld^ 
be  no  hmk  in  a  tmitimm  to  commfand  him  so  to  do.  tAmo^rj  tS&' 

l»thiatBiiiiQd(ifhUda«7aiidp«iihliineatfaieMeof  An^sMpe.  (ty9  Oof.  l<iKii»  90o.'fllr.'  i^'Bfbd.' 
SI.    DaltoD,  c.  118. 

Sect.  16.  FoTTRTHLT,  It  ought  ta  set  forth  the  critt^  alleged  ^)  Sam.  94. 
against  the  party  with  convenient  (c)  certainty,  whether  the  <^on»-  i^jlton,  c  ifS. 
mitment  be  by  the  priyy  (d)  council,  or  any  other  authority ;  591^^ 
otherwise  the  officer  m  is  not  punishable,  by  reason  of  such  mtt"  Strange,  9S4. 
timus,  for  suffering  the  party  to  escape;  and  the  court  before  (<i)i6Car.i. 
whom  he  is  removed  by  habeas  corpus,  ought  to  discharge  or  bail  q^  q'^^  ^^^ 
him.    And  this  doth  not  only  hold  where  (f)  no  cause  at  all  is  507. 579. 593. 
expressed  in  the  <iommitmctit;btrt  also  where  it  is  so  loosely  set  *  Aud.«98. 
forth,  that  the  coutTf  cannot  a<^udge  whetber  it  were  a  reasonable  ^  j^u,  ^34, 
ground  of  imprisonment;  as  {g)  where  one  was  coihmitted  for  iLeoii.7i. 
manifold  contumacy  to  the  hign  commission  court,  or  for  (ii)  re-  Sv^**  »•  ^  «<> 
fusing  to  ainswer  before  them  to  cert^n  articles,  or  (t)  for  insolent  yi^^  Money  «. 
behaviour  and  words  spoken  at  the  council  table,  &c.    And  it  is  Leach,  1  Block, 
holden  by  Sir  (A)  Edward  Coke,  in  his  Second  Institute,  that  a  *^^' 
commitment  for  high  treason,  or  felony  in  general,  without  shew-  Sammafr,  109! 
ing  the  species  of  the  offence,  is  not  good :  yet  in  (/)  another  part  Infn,  c.  17. 
of  the  same  book,  such  general  commitments  seem  to  be  allowed  f^^^' 
by  htm  to  be  good;  and  there  are  precedents  of  commitments  507.579.593. 
for  felony  in  general,,  in  (m)  good  authord.    And  (n)  it  hath  been  Barkham  & 
resolved,  that  comniitments  for  high  treason  in  general,  are  good,  ^f? "^^"^  ^*^ 

(^>lBoU.f45.  a)  1  RoU.  240.  945.  (OC.  Car.  133,  579.  f  Bnbt  139, 140.  (ft)  2  Inst.  591. 
5  Modem,  85.  .1  Born,  155.  (I)  t  Inst.  5t.  (m)  1  Hale,  595.  609.  4  Hale,  1«3.  Crom.  233. 
Dalt.  c.  It5.  But  although  it  be  not  nedessarv  to  state,  on  a  warrant  of  commitment  on  a  charge  of 
fideny,  tiutt  the  aift  niw  done  fefonionsly,  yet  nniete  it  tofficiently  a|)|!)ear  to  the  court  that  a  felony  has 
heen  committed,  they  are  bound  to  ba&l  the  defendaift.  Rex  v.  Jodd,  %  Temi  Rep.  S55.  (n)  1  Sid* 
7S.  1  And.  298.  lKeble,305.  Palm.  558.  Strange,  3.  10  Modem,  234.  1  Hale,  595.  2Hak, 
IfS.  confirmed  by  Pratt,  C.  J.  id  Wilkes'  case,  2  Wilson,  158. 

Sect.  17.  FiFTiiJL^r,  It  is  siife  to  set  forth,  tha.t  the  party  is 
charged  upon  oath;  but  this  is  not  necessary;  for  it  hath  beeb* 
resolved,  (5)  that  a  commitment  for  treason,  or  for  suspicion  of 
it,  without  setting  forth  any  particular  accusation^  or  ground  of 
the  suspicion,  it  good. 

Sect. 

(5)TW8  iciioliitiim  teas  in  flie  case  of  SirW. 
WindhKBi,  2  Geo.  1.  who  was  committed  \tj  the 
aecKtary  of  state  for  high  treason  generally.  Stra. 
f .  and  3  Viner's  Abr.  515.  at  hu-ge.  It  is  con- 
firiMd  by  Piatf,  C.  J.  3  Geo.  3.  in  Mr.  Wilkes* 
case,  eooHDittdl  by  arstmilwp  wammt  for  a  Hbel. 
2WU800,  158.    11  State  Triab,  304;  and  Mr. 


Vs 


JoMice  Foster  sayfti  in  dnes  wlierein  the  joiffee  of 
the  peace  hath  jarisdiotion,  the  lettafity^ot  bis  ^r- 
rant  will  never  depend  on  tiie  train  of  th^'informk- 
tion  whereon  it  is  grounded.  Cnrtis's  case,  136. 
See  atsb  DalUm,  c.  125.  Crompt.  233.  2ln^ 
52:  INdner,  .'S58.  1  Saikeld;  347.  ^Hodfem, 
78.    10  Modem,  334.    1  Hale,  582. 
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(a)  t  Inst  59.  Sect.  IB,  Sixthly^  Every  such  mittimus  ought  to  have  a  law* 
Svmmfery/M.  ^^^  conclusion,  (a)  viz.  That  the  party  be  safely  kept  till  he  be 
Cromp.  2dS.  delivered  by  law,  or  by  order  of  law,  or  by  due  course  of  law : — 
Dftit  c.  If 4.  .  Or  that  he  be  kept  till  further  (6)  order  (which  shall  be  intended 
cSiL OCaif^'  ^^  ^^^  order  of  law),  or  to  the  like  effect.  And  if  the  party  be 
558.  *      committed  only  for  want  of  bail,  it  seems  {c)  to  be  a  good  con- 

(e)  6  Mod.  73,  elusion  of  the  commitment,  that  he  be  kept  till  he  find  bail.  But 
(^1  Hale,  584.  ^  commitment  {d)  till  the  person  who  makes  it  shall  take  further 
595. 609. '  order,  seems  not  to  be  good.  And  it  seems,  that  the  party  com- 
8  Inst.  5?.  591.  mitted  by  such,  or  any  other  irreeular  mittimus,  may  be  bsuled. 

1  Ley.  230.  Cro.  Car.  579.  con.  3  Bulst.  48,  49.  1  Roll.  410.  Vide  also  3  Keble,  531.  f  Ld.  Raj. 
851.  978.  3  Salkeld,  91.  Hoit,  590.  Garth.  153.  f  91.  Salkeld,  48.  348.  Ld.  Rajm.  99. 1453. 
900. 213.  323.  Comber.  390.  3  Coin.  Dig.  496.  Strange,  1005.  917.  5  Modem,  308.  1  Bac.  Abr. 
382.  Set.  &  Rem.  236.  2  Black.  Rep.  805.  Sayer,  44.— N.  B.  Commitments  grounded  npon  acU. 
of  parliament  mnst  puisne  the  conclusions  which  the  statutes  prescribe  t-— And  where  a  man  is  committed 
as  a  criminal,  the  conclusion  must  be,  "  until  he  be  delivered  bj  due  oourse  of  law ;"  if  hie  be  committed 
for  oontooMCj,  it  should  be,  "  until  he  comply." 

As  to  the  Sixth  Point,  vtz.  At  whose  charge  offenders  are 
to  be  sent  to  prison. 

Sect,  19.  It  IS  enacted  by  3  Jac.  1.  c.  10.  "  That  every  per- 
son and  persons,  that  shall  be  committed  to  the  common  or 
usual  gaol  within  any  county  or  liberty  within  this  realm,  by 
any  justice  or  justices  of  the  peace,  for  any  offence  or  misde- 
meanour, having  means  or  ability  thereunto,  shall  bear  their 
own  reasonable  charges,  for  so  conveying  or  sending  them  to 
the  said  gaol,  and  the  charges  also  of  such  as  shall  be  ap- 
pointed to  guard  them  to  such  gaol,  and  shall  so  guard  them 
^*  thither.  And  if  any  such  person  or  persons  so  to  be  commit- 
'^  tedy  shall  refuse  at  the  time  of  their  commitment  and  sending 
*'  to  the  said  gaol,  to  defray  the  said  charges^  or  shall  not  then 
"*  pay  or  bear  the  same,  then  such  justice  or  justices  of  the  peace 
'*  shall  and  may,  by  writing  under  his  or  their  hand  and  seal,  or 
"  hands  and  seals,  give  warrant  to  the  constable  or  constables  of 
"  the  hundred,  or  constable  or  tythingman  of  the  ty thing  or 
"  township  where  such  person  or  persons  shall  be  dwelling  and 
^'^  inhabit,  or  from  whence  he  or  they  shall  be  committed,  or 
"  where  he  or  they  shall  have  any  goods  within  the  county  or 
*'  Kberty,  to  sell  such,  and  so  much  of  the  goods  and  chattels  of 
*'  die  said  persons,  as  by  the  discretion  of  the  said  justice  oi*  jus- 
"  tices  of  the  peace  shall  satisfy  and  pay  the  charges  of  such  his 
''  or  their  conveying  or  sending  to  the  said  gaol;  the  appraise- 
"  ment  to  be  made  by  four  of  the  honest  inhabitants  of  the  parish 
^'  or  tything  where  such  goods  or  chattels  shall  remain  and  be; 
^*  and  the  overplus  of  the  money  which  shall  be  made  thereof,  to 
''be  delivered  to  the  party  to  whom  the  said  goods  shall  be- 
'Mong." 

« 

Thesecondfled.  Sect,  90,  And  it  is  further  enacted  by  27  Geo.  2.  c.  3.  s.  J* 
of  the  above  act  *'  That  when  any  person  not  having  goods  or  money  within  the 
c.  10.  which  "coutity  where  he  is  taken,  sufficient  to  bear  the  charges  of  him- 
was  here  re-  "  self,  and  of  those  who  conyey  him,  is  committed  to  gaol  or  the 
dted  in  the  for-  "  house  of  correction  by  warrant  from  any  justice  of  the  peace, 
Sik  workTis  "  ^^^  ^^  application  by  any  constable  or  other  officer  who  con- 
repealed  by  97  "  veyed  him,  any  justice  of  the  peace  for  the  same  county  or 
Geo.  2.  C.3.  *'  plac^  shall  upon  oath  examine  into  and  ascertain  the  reason- 
•«^*-  ^         •  ^  -able 


Ch.l6.  .OF  COMMITMENTS.  181 


able  expenses  to  be  allowed  such  constable  or  other  officer, 
and  shall  forthwith,  without  fee  or  reward,  by  warrant  under 
"  his  hand  and  seal,  order  the  treasurer  of  the  county  or  place  to 
"  pay  the  same;  which  the  said  treasurer  is  hereby  required  to 
**  do  as  soon  as  he  receives  such  warrant;  and  any  sum  so  paid  Vide  ante,  9i. 
**  shall  be  allowed  in  his  accounts.     Except  in  Middlesex,  in  i^^^rl*^"" 
**  which  county  the  expenses  of  the  constable  or  other  officer       ' 
*'  occasioned  by  his  conveying  any  person  to  gaol  by  virtue  of  a 
''  warrant  from  a  justice  of  the  peace,  shall  (after  such  expenses 
''  have  been  examined  into  upon  oath,  and  allowed  by  such  jus- 
"  tice,  and  for  which  no  fee  or  reward  shall  be  taken)  be  paid  by 
'*  the  overseer  or  overseers  pf  the  poor  of  the  parish  or  place 
"  where  the  person  was  apprehended/' 

As  to  the  Seventh  Point,  viz.  To  what  court  such  commit- 
ments are  to  be  certified. 

Sect.  21.  It  is  enacted  by  3  Hen.  7.  c.  3.  ''That  every  sheriff, 
"  bailiff  of  franchise,  and  every  other  person,  having  authority  or 
"  power  of  keeping  of  gaol,  or  of  prisoners  for  felony,  do  certify 
the  names  of  every  iSuch  prisoner  in  their  keeping,  and  of  every 
prisoner  to  them  committed  for  any  such  cause,  at  the  next  . 
general  gaql^deliveiry^  in  every  county  or  franchise  where  any 
such  gaol  shall  be,  there  to  be  calendared  before  the  justices 
"  of  the  deliverance  of  the  same  gaol,  whereby  they  may,  as  well 
**  for  the  king  as  for  the. party,  proceed  to  make  deliverance  of 
"  such  prisoners  according  to  law;  on  pain  to  forfeit  to  the  king 
^  for  every  default  there  recorded,  one  hundred  shillings." 

As  to  the  Eighth  Point,  viz.  By  what  means  a  person    ^ 
under  such  a  commitment  may  be  discharged. 

Sect.  22.  It  seems,  that  a  person  legally  committed  for  a  crime,  Keiiwood,  94. 
certainly  appearing  to  have  been  done  by  some  one  or  other,  can-  J^"*^^'*^^' 
not  be  lawfully  discharged  by  any  one  but  by  the  king,  till  he  be  ^°™'    '    * 
acquitted  on  his  trial,  or  have  mignoramus  found  by  the  grand  i  Hi^e,  5&3. 
jury,  or  none  to  prosecute  him,  on  a  proclamation  for  that  pur^ 
pose  by  the  justices  of  gaol-deUvery. 

Sect.  2S.  But  if  a  person  be  committed  on  a  bare  suspicion^ 
without  any  appeal  or  indictment,  for  a  supposed  crime,  where 
afterwards  it  appears  that  there  was  none,  as  for  the  murder  of 
a  person  thought  to  be  dead,  who  afterwards  is  found  to  be  alive; 
it  hath  been  holden,  that  he  may  be  safely  dismissed  without  any 
further  proceeding,  for  that  he  who  suffers  him  to  escape  is  pro* 
perly  punishable  only  as  an  accessary  to  his  supposed  offence; 
and  it  is  impossible  that  there  should  be  an  accessary  where  there 
can  be  no^  principal;  and  it  would  be  hard  to  punish  one  for  a 
contempt,  in  disregarding  a  commitment  founded  on  a  suspicion, 
appearing  in  so  uncontested  a  manner  to  be  groundless. 
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CHAP.  xvn. 

■ 

OF  HINDERANCES  IN  BRINGING  OFFENDERS 

TO  PUBLIC  JUSTICE,  &c. 

IJ^yiNG  sl^ewif  in  what  manaer  criQ^bals  i^re  to  b^  arrested, 
bailed,  or  coipinitted,  I  am  npw  to  consider  ia  what  nmnuer 
t)iey  and  thpir  assistanta  ar^  punishable  for  an  hinderance  in 
bringing;  thepi  tp  public  justice. 

And  in  order  hereto  I  shall  examine, 

1.  How  far  they  are  punishable  for  an  offence  o(  this  ^ind 
before  an  arrest  made. 

2.  Hqw  far  f^fter  an  ^rr^st  in^de. 

^  As  to  the  First  Point>  viz.  Hqw  hr  persona  and  their  as- 
sistants are  punishable  for  hindering  offenaers  b^ing  brought  to. 
public  justice. 

(a)  Sam.  116.  Secf.  1.  ft  jfi  (f()  Certainly  a^  offence  of  a  v^ry  high  Qat^re  to 
(6)  s. P.O. 31.  oppose  pne  who  lawfully  endeavoura  to  arrest  anotl^r  for  treaspn 
j6Aw!^ 4?!'  9^  felony.  And  som^  (6)  h'aye  sai4  that  the  person  who  so  op- 
F.  Just  of  *  poses  an  a^est  for  trei^so^,  Y^hereof  he  knowa  the  par^  to  have 
Peace,  114.  been  guilty,  ^  thereby  guilty  of  the  treason  ^  ai&d  that  he  who  so 
Sn.  Sum.  116.  PPP^^^  *^  arrest  for  felony,  is  an  accessary  to  the  felony.    And 

1  Hale,  €0&.  '  if  it  be  a  general  (c)  rule,  that  whoever,  knowings  a  person  to 
F.  Cor.  333.  have  committed  any  such  crime,  receives  and  comforts  him,  and 
(O^'m^  «*8,  f^.^eavpMrs,  Ip  f^yo.ur  an^  aid  hm  in  tfce  making  his  escape,  there- 
f  id.  '  *      '     by  bjeoQi^es  a  priacip^  in,  the  ca^  of  treason,  axid  a^  accessary  in. 

2  liut  IBS.  the  P^^  of  felony,  tibpvgh  ke  use  no  force  in  giving  auch  assist-. 
s!kc^41.       ^°^^  ^^'  ^^.  o4Ee9der>  '\t  seems  strange  that  he  who  so  fw  takea 

pa,i[^t  Vfi^  him  a^  to  %ht  in  hia  defonec  from  justice,  should,  not 
be  at  least  equally  guilty.  And  ^erefpre  it  seems  reasonable  tp 
undeicstand  tne  books  above  cited,  which  seem  to  cpntradict  this 
opinion,  to  intend  no  more  than  that  it  is  not  felony  in  the  party 

9^'4'f''       ^imself,  who  is  attacked  in  order  to  be  arrested,  to  save  himself 

26  Assiiei  47.    fronc^  the  arrest  by  such  resistance. 

Sect.  2*  But  if  a  person,  knowing  another  to  have  been  guilty- 
of  si^ch  a  crime,  barely  receive,  him,  and  permit  him  to  escape, 
without  giving  him  any  manner  of  advice,  assistance,  or  en- 
Swii.  111.  271.  CQuragement  ia  it,  as  by  directing  him  how  to.  do  it  in  the  safest 
manner,  ok  {amishing  him  with  money,  proyision/s,  or  other 
qecessaries,  ii  seems  he  is  guilty  of  a  Ugh  misdemeanour  only, 
but  no  capitat  offeiu^e. 

Sect.  3.  Also  it  is  certain,  that  the  party  himself  who  flies  from 
such  an  arrest,  is  not  thereby  guilty  of  a  capital  offence,  but  only 
liable  to  forfeit  his  goods,  when  such  flight  is  found  against  him, 
in  such  manner  as  hath  been  already  shewn,  chapter  9*  sect.  51. 
and  shall  be  also  more  fully  considered  hereafter. 
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Sect.  4,  How  far  a  viR^  wbiclr  soffers  one  who  has  been'  ffaitty 
of  homicide  to  escape^  is  liable  to  be  amerced^  had^  been  alr^dy 
strewfi,  chap.  12.  sect.  2^  3. 

As  to*  the  Second  I^oint,  viz.  Offences  of  this  kind,  after  an 
arrest  made,  may  be  considered  in  relation  either,  't^o  the  party 
under  sued  an  arrest:  or.  To  others — ^And  such  offences  by  the 
party  himself  are  either  without  or  with  force. 

Sect.  5.  And  Fibst,-  As  to  such  offences  by  the  party  hilnsdf.  Summary,  los. 
without  force,  which  seem  properly  to  come  under  the  notion  of  *J|?**'  *®^' 
escapes,  there  is  little  remarkable  in  the  books ;  and  therefore  I 
shall  content  myself  with  taking  notice,  that  as  all  persons  are 
bound  to  submit  themselves  to  Uie  judgment  of  the  law,  and  to 
be  ready  to  be  justified  by  it,  whoever,  in  any  case,  refuses  to 
uudeigo  that  imj>ri80nment  which  the  law  thinks  fit  to  put  upon 
him,  and  fi^es  himself  firom  it  by  any  lirtifice,  before  such  time  CCuvSio. 
as  he  is  delivered  by  due  course  of  law,  is  guilty  of  a  high  con- 
tempt, punishable  with  fine  and  imprisonment. 

And  Secondly,  If  it  h6  so  great  a  crime  for  one  not  arrested 
to  fly,  in  order  to  save  himself  from  imprisonment  for  a  capital 
offence,  surely  it  must  be  at  least  as  great  a  crime  for  one  who  is  i  Assise,  6. 
actually  under  the  custody  of  the  law  for  any  such  crime,  by  any 
indirect  means  to  free  himself  firom  it.     And  some  (a)  have  (a}S.P.C.Si. 
hotden,  that  such  an  escape  amounts  to  felony:  But  this  opinion 
seems  to  be  over  severe^  and  not  to.be  maintained  by  the  (fi)  <6)2£d.s.  s. 
books  cited  to  prove  it.  ^'  ^^*  **^" 


CHAI^.  XVIIT. 
OF  BREAKING  PRISON. 

Such  offences  by  the  party  himself,  accompanied  with  force, 
come  udder  the  notion  of  prison-breaches;  which  I  shall  con- 
sider, 

1.  As  they  stand  by  the  common  law. 

2.  On  the  statute  de  frangentibus  prisonam,  which  was  made 
in  the  first  year  of  King  Edward  the  Second. 

'And  First,  as  to  prison-breaches,  as  they  stood  by  the  com- 
mon law.        , 

Sect.  I.  It  seems  to  be  the  better  opinion,  (c)  that  all  such  of-  W Bnct. L5. 
ftnces  were  felonies,  if  the  party  were  lawfully  in  prison  for  any  Britton  f.  X7. 
cause  whatsoever,  whether  criminal  or  civil,  and  whether  he  were  |'^'^»?J' 
actually  in  the  wialls  of  a  prison,  or  only  in  the  stocks,  or  in  the  g^^^^^  ^^ 
custody  of  any  person  who  had  lawfully  arrested  him;  and  it  i  Hale, 607. 
seems  riot  to  have  been  any  way  material  whether  the  prison  ^^^  o*S*c^  .^  •• 
belong  to  the  king,  or  to  the  l6rd  of  a  finnchise;  not  only  for^'u^V,  6. ' 
that  every  person  wh6  is  under  a  lawful  imprisonment  may  ^ro-  B.  Gofoiie,i50« 
perlyeriough  be  called  the  king's  prisoner,  but  also  because  it  is  ^'S^'^g' 

allowed,  ' 


44 
4i 
44 
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I 

(b)  Vide  infra,    allowed^  (a)  that  whoever  breaks  from  any  such  imprisonment, 
^  ^  since  the  statute  1  Edw.  2.  defrangerUibus  prisonam,  is  guilty  of 

felony:  From  whence  it  seems  clearly  to  follow^  that  he  must 
have  been  in  like  manner  guilty  before  that  statute,  the  purport 
whereof  is  not  to  make  any  offences  felonies  which  were  not  so 
before;  but  only  to  restrain  some  of  those  which  were.     And  it - 

(c)  Vide  supra,  (b)  seems  also  to  be  clear,  that  the  confession  of  such  offence 
c.  9.  8. 49.        before  the  coroner  is  not  traversable  by  the  common  law;  which 

is  not  altered  as  to  this  point  by  the  statute. 

^  

Sect.  2.  And  now  I  am  to  consider  these  offences,  as  they 
stand  by  the  said  statute :  For  the  better  nnderstandirig  whereof 
I  shall  first  set  down  the  words  of  the  statute,  and  then  endea- 
vour to  shew  in  what  manner  they  are  to  be  understood. 

2  Inst.  589.  Scct.  S,  And  first,  the  words  of  the  statute  are  as  follow; 

1  Hale,  608.      44  j)^  prisoTiariis  prisonam  fran^entibm  dominus  rex  vult  et  prtKi- 
"  pit,  quod  nullus  de  aetero,  qui  prisonam  fregerit,  subeat  Judicium 
vitiB  vel  membrorum  pro  Jfractione  prisons  tantum,  msi  causa, 
pro  qua  captus  et  imprisonatusfuerit,  tale  judicium  requirat,  si 
de  ilia  secunditm  legem  et  consuetudinem  terra  fuisset  convictus^ 
"  ticet  temporibus  prateriiis  aliter  fieri  consuevit** 

For  the  better  understanding  of  the  construction  whereof,  I 
shall  consider  the  following  points: 

1.  What  shall  be  said  to  be  i  Prison,  within  the  meaning  of 
this  statute. 

2.  How  fEur  the  imprisonment  ought  to  be  well  grounded. 
d.  What  shall  be  said  to  be  a  breaking  of  prison. 

4.  For  what  crime  the  party  ought  to  be  imprisoned,  to  make 
the  offence  of  breaking  the  prison  felony  within  the  intent  of  the 
statute. 

*     5.  Whether  the  offience  of  breaking  prison  can  ever  amount  to 
high  treason*   •  . 

6.  At  what  time,  and  in  what  manner,  the  offender  is  to  be 
proceeded  against. 

7*  In  what  manner  he  is  to  be  indicted. 

8.  In  what  manner  those  are  to  be  punished  for  a  breach  of 
prison,  who  are  within  the  benefit  of  the  statute. 

As  to  the  First  Point,  viz.  What  shall  be  said  to  be  a  pri- 
(c)  F.  Cor.  168.  son  (c)  within  the  meaning  of  the  statute. 

390.  S12.  48.  - 

164.'  S50.  419.     f%  Assize,  85.  C.  Car.  nO.  %  Inst.  589,  590.  Summ.  107.   2  Hale,  608. 61Q.  Djer» 

1f9.    Crom.  38,  39. 

Sect.  4.  It  seems  clear,  that  any  place  whatsoever  wherein  a 

person  under  a  lawful  arrest  for  a  supposed  crime  is  restrained 

of  his  liberty,  whether  in  the  stocks,  or  the  street,  or  in  the  com- 

.  mon  gaol,  or  the  house  of  a  constable  or  private  person,  or  the 

f prison  of  the  ordinary,  is  properly  a  prison  within  the  statute; 
or  imprisonment  (d)  is  nothing  else  but  a  restraint  of  liberty. 

As 
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.As  to  the  Second  Point,  viz.  How  far  the  imprisonmeiit 
ought  to  be  well  grounded. 

Sect.  5.  It  is  clear^  (a)  that  if  a  person  be  taken  upon  a  capias  (a)  s  Inst.  590. 
awarded  on  an  indictment  or  appeal  against  him,  for  a  supposed  Siw»mary,  109. 
treason  or  felony,  he  is  within  the  statute  if  he  break  the  prison,  ^  Escape  t9, 
whether  any  such  crime  were  in  truth  committed  by  him,  or  any 
other  person  or  not ;  for  that  there  is  an  accusation  against  him 
on  record,  which  makes  his  commitment  lawful,  be  he  never  so 
innocent,  and  the  prosecution  never  so  groundless. 

Sect.  6.  Also  if  an  innocent  person  be  committed  by  a  lawful 
mittimus  on  such  a  suspicion  of  a  felony,  actually  done  by 
some  other,  as  w3l  justify  his  imprisonment,  though  he  be  neither  _ 
ifidicted  nor  appealed,  he  is  certailily  (&)  within  the  statute  if  he  \  HaJcT^io, ' ' 
break  the  prison^  for  that  he  was  legally  in  custody,  and  ought  611. 
to  have  submitted  to  it  till  he  had  been  discharged  by  due  course  tJ^"^$S^' 

of  law.  Cromptoo,  38. 

Sect.  7.  But  if  no  (c)  felony  at  all  were  done,  and  the  party  («)  Sam.  109. 
be  neither  indicted  nor  appealed,  it  seems  clear,  that  no  mittimus  Com  «.*^'^^^' 
for  such  a  supposed  crime  will  make  him  guilty  within  the  sta-  Leon.  tee. 
tute  by  breaking  the  prison,  for  that  his  imprisonment  was  unjus-  . 
tifiable. 

Sect.  8.  Also  if  a  felony  were  done,  yet  if  there  were  no  just 
cause  of  suspicion,  either  to  arrest  or  commit  the  party,  it  seems 
clear,  that  if  his  mittimus  be  not  in  such  form  (d)  as  the  law  re-  (rf)  Videc.16. 
quires,  his  breaking  of  the  prison  cannot  be  felony,  because  the  ^'^  ^^  ^^  ' 
lawfulness  of  his  imprisonment  in  such  c&se  depends  wholly  00 
the  mittimus;  which  if  it  be  not  according  to  law,  the  imprison* 
ment  will  have  nothing  to  support  it.  But  if  the  party  were  taken 
up  for  such  strong  (e)  causes  of  suspicion  as  will  be  a  good  jus-  (0  Vide  sup.  c. 
tincation  both  of  his  arrest  and  commitment,  but  happen  to  be  J*»»«®»^*««« 
committed  by  an  informal  warrant,  it  seems  that  it  may  be  pro- 
bably argued,  that  it  will  be  felony  (f)  in  him  to  break  the  pri-  (/)  B.  Escape, 
son ;  for  if,  by  the  ancient  common  law,  any  private  person  might,  |^*  .   .     ^ 
of  his  own  authority,  justify  both  an  arrest  and  commitment,  for  iHale!^9. 
treason  or  felony,  on  a  reasonable  cause  of  suspicion,  as  it  seems 
probable  (g)  from  the  tenor  of  all  the  old  books  that  he  might :  (jg)  Vide  sup.  c. 
and  if  the  necessity  of  a  mittimus  (A)  from  a  magistrate  depend  }^y  5  ^^*  ^ 
rather  on  the  constant  settled  practice  of  Justices  of  peace  than 
any  direct  law,  it  seems  difficult  to  maintam  that  a  slip  in  want  of 
form  of  such  a  mittimus  should  make  it  lawful  for  the  prisoner  to 
break  the  prison ;  whereas,  by  the  old  law,  it  would  have  been 
felony  in  such  a  case  to  have  broken  it  without  any  such  mittimus 
at  alL    And  on  the  other  side,  if  the  party  be  taken  up  for  such 
slight  causes  of  suspicion  of  a  felony  actually  done,  as  will  not  Vide  inf.  s.  lA. 
in  strictness  justify  the  arrest,  yet  if  the  justice,  before  whom  he 
is  brought,  tnink  them  of  such  weight  as  to  require  a  commit- 
ment, and  do  accordingly  send  the  party  to  gaol  by  a  regular 
mittimus,  it  seems  very  dangerous  for  him  to  break  the  prison ; 
for  the  practice  of  justices  of  peace  in  making  such  commit- 
ments, bein^  now  grown  into  settled  law,  it  seems  reasonable, 
that  theur  miUtimus  be  a  good  justification  of  the  imprisonment 

which 


18&  OF  BREAKING  PRISON.  fii.  2. 

which  it  cowimandst  for  acrhne  within  their  jurisdiction  regularly 
brought  before  them ;  from  whence  it  foHows,  that  to  break  from 
such  imprisonment  must  be  unlawful.  And  therefore,  since  it 
doth  not  appear  that  there  hath  been  any  direct  resolution  of  these 
points,  perhaps  it  may  be  reasontfbfe  to  understand,  what  is  more 
JglJj^^J;  generally  said  by  Sir  Edward  Coke,  {a)  Sir  Matthew  Bale,  (6) 

1  Hale,  609.  '  in  relation  to  this  matter,  according  to  the  abovementioned  dis- 

2  Hale,  610.      tinctions. 

V 

As  to  the  Thibd  Point,  viz.  What  shall  be  said  to  be  » 
breaking  of  prison  within  the  meaning  of  this  statute,  the  follow- 
ing rules  are  to  be  observed. 

(Of^ut.590.  SeeLQ*  First,  There  must  be  an  actual  (c)  breaking;  for 

SJ^cl^si.^*^  every  indictment  for  this  offience,  as  a  felony,  must  have  the  words 

Rex'o.  Barr.  "/elonieifregU  fruonam^*  which  seem  necessarily  to  import  the 

3  P.  WUL  4M  use  of  some  real  force  or  violence,  and  not  such  only  as  may  be 

implied  by  the  construction  of  law,  in  any  act  done  in  contempt 
of  It ;  and  therefore,  if  without  any  obstruction  a  prisoner  ao  out 
of  Ae  prisotf  doors,,  being  opened  by  Ike  consent  or  negligente 
of  the  gaoler,'  or  otbervnse  escape  wkhout  using  any  kind  of  force 
1  Hale,  611.  ^  violmce,  he  is-  guilty  of  a  misdemeanor  only,  but  not  of  felony, 
and  the  gaoler  is  punishable  in  such  manner  as  shall  be  set  forth 
more  at  large  in  the  next  chapter. 

Sect.  10.  Secondly,  Such  breaking  must  be  either  by  the 
/j\  m  r^  cioo  pri^ner  himself ,  or  by  others  throatth  his  procurement,  or  at  least- 

(a)  t  lost- 569.  '^.^ ,    ,  .  ••/..•>!  %       %      t         1         ^1  -.1 

$umiBaiy,io8;  ^^^  ^^^  privitj^;  for  if  the  pnson  be  broken  by  others,  without' 
s.  F.  C.  50,  $u  his>  prooui^einent  or  consent,  and  he  escape  through  the  breach  so 
F.^oromk  48    ^^^^^^  ^  Seems  the  better  {d)  opinion,  that  he  cannot  be  indicted 
1 H.  7. 6.     *    fov  tii4$'  bMaking,  but  only  for  the  escape. 

(Ai5-IL7.ii«»      Sect.  11.  ThiEdly,  Such  breaking  must  not  be  necessitated,. 
Ptowden,  136.    by  an  inevitable  accident  happening  without  any  fault  of  the  pri* 
SommaAt^ios.   ^oner ;.  as  where  (e)  the  prison  is  fired  by  lightning,  or  otherwise, 
1  Uak,  61U      without  his  privity,  and  he  breaks  it  open  to  save  his  life. 

Sect.  12.  FotTRTHiY,  It  seems,  that  no  breach  of  jlrison  will- 
amount  to  felony,  unless  die  prisoner  escape»  F6r  if  the  breaks' 
ing  of  a  prison  by  a  stranger,  in  order  to  free  the  prisoners  who 
are  in  it,  be  not^  felony,  unless  the  prisoners  go  out  of  it,  as  it  is< 
(/).K6ilwi 46i.  said  (jf)' that  it  irnot,  it  seems  i  tortiorij  that  such  a'breadi  by* 
the  prisoner  Himself,  who  lies  under  so  much  stronger  a- tempta- 
tion to  it,,  cannot  be  felony  unless  he  d6  escape. 

As;  to  the  FooRTH  Point,  mz.  For  what  crime  the  party 
must  be  imprisoned,  to  make  his<  breaking  the  prison  felony 
within  the  meaning  oif  the  statute,  the  following. rides  are  to  be, 
observed.. 

Summary,  108.       Sect.  13.  FiRST,  It  is  ttot  material^  Whether  the  offence  for* 

1  Hale,  611.      ^hich  he  was  imprisoned  were  capital  at  the  time  of  tWs  statute, 

or  were  made  so  by  subsequent  statutes;  for  since  alltifeached  of' 

prison  were  felonies  by  the  common  liiw  which  is  restrained  by' 

th^  statute  in  respect  only  of  imprisonment  for  offences  not  dipi-* 

tal ;  when  an  offence  becomes  capital,'  it  is  as  much  out  of  tne* 

benefit  of  the  statute,  as  if  it  had  always  b^en  so. 

Sect. 
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Sid*  14.  Secondly,  The  offence  for  which  the  party  was 
imprisoned  must  be  a  capital  one  at  the  time  of  the  oftence^  and 
not  become  such  by  matter  subsequent ;  as  where  (a)  A.  is  com-  (a)  Samm.  108. 
mitted  to  a  prison  for  a  dangerous  wound  given  to  B.  and  breaks  ^i^* 
die  prison,  and  then  B.  dies:  For  though  to  some  intento  such  pio^^^^l'^oi. 
offence  be  esteemed  capital  from  the  time  of  the  first  act,  yet  in-,  ii  H.  4.  it. 
aamuoh  as  it  was  in  truth  but  a  trespass  at  the  time  of  the  break-  S*  P*  C-  ^• 
ing  of  the  prison^  and  it  was  then  uncertain  whether  it  would  ever  ^  ^^<^*^^*^^^* 
b^ome  capital,  and  it  becomes  such  afterwards  d^  iiritio,  by  fic-> 
tioB  omlyA  for  ^ome  special  purposes ;  and  fictions  of  law  are 
never  carried  farther  than  the  necessity  of  those  particular  case», 
which  were  the  cause  of  the  inveaiting  them^  doth  require,  they 
shalt  never  be  conatrised  to  exempt  a  person  from  the  advantage 
of  a  beneficial  law  made  in  favour  of  nfe,  who  is  clearly  within 
the  letter,  and  doth  not  plainly  appear  to  be  out  of  the  meaning 
of  it.    However  it  seems  certain,  that  such  an  offsnder  breaking 
prison,  while  it  is  uncertain  whether  his  offence  will  become  ^^  u  4  «^ 
c^tal,  is  highly  punishable  for  his  contempt  by  fine,  and  impri-  s.  p.'c'  S5. 
SQMnent. 

£e0#.  15b.  Thibdly,  If  the  party  he  onfy  arrested  for,  and  m 
hia  MMttmAS  chat ged  with  a  crime  which  does  not  require,  iudg^ 
Hient  of  life  or  member,  as  pe^t  larceny  or  hoBMcidest  aefmiendo,  i  Hale,  609. 
or  by  miisadventure,  and  the  offence,  in  truth,  be  no  greater  tkan>  Somniary,  110. 
the  fnktimus  doth  suppose  it  to.  be,  it  is  clear,  fipom  the  express^  *  ^^^  ^^' 
woidai  of  the  statute,  that  a  breaking  of  the  prison  canoot  amount 
toi  fefeay.    And  if  the  offence  for  which  the  party  is  committed, 
be  sttpposed  ia  the  miitimus  to  be  of  such  a  nature  as  requires  a; 
oapital  judgment  yet  if  in  the  event  it  be  found  to  be  of  an  infe- 
nor  nature,  and  not  to  require  such  a  judgoent,  it  seems  difficult 
tjO  maintain,  that  the  breaking  of  the  prison  00  a  commitaient  fbp 
it  oaa  be  fi^ny ;  for  the  woods  of  the  statute  are,  ^  niai  oauBa 

IroquaoaftH»eimpm<matUBfuerU,taUJudidtu^^  and! 

ere  it  appears,  Aat  the  offenee,^  whick  is  the  cause  of  hie  irapri- 
somi^ent^  doth,  not  lequire  sucIl  a  judgment*;  and  it  i»  hard  t» 
say,  that  a  mistake  of  die  nature  of  the  crime,  by  the  person*  who 
makes  die  arrest  or  ma^timtfs,  should  so*  far  prejudice  the  party,, 
as  to  make  hia  escape  amount  to  felony  by  reason  of  such>  mistake, 
otherwise  would  have  beea  but  a  treapassv 


Abo  it  seems  to  be  agneed,  that  if  a  person  be  committed-  for 
a  supposed  felony,  where  no  felony  hathi beea  done,  he  i»  not  guilty 
of;  felony  for  breaking  the  prison ;  from  whence  it  clearly  appears, 
that  in  that  case  the  law  doth  not  so  far  regard  the  charge  con- 
tained in  the  mittimus,  where  there  is  no  good  ground  to  support 
i)^  841  in  rea^ect  thereof  to  exclude  the  patt^.  firom  the. benefit-  of 
the  statute;,  and  yet  in  tba^case  the  party  is  aa  much  accused: ofi 
a  capital  offence>.  as.  in  tihe  case  in  question;  so  that  it  is  dear*, 
tjiat  the  law.  doth  npt  so  muph  respect  the  beinojasneas*  of  the. 
cha^e  ^^inst  the  paiity^  as  of  the.  very  crime  which;  is. the  sub*- 
ject  9f:  the  chi^rge :  and  thif  vrill  fnHiber  appear,,  if  it.  be  consir 
QpreNd,  that  tbe  accusation,  qaapot  be  aaidto  be  the  ouise.  which. 

i^Mm»  JHfllpi^R^  <^  Ufft:  attd  vu^aiw$  bHt>  tb^  offbooe  wbichi 

supports 
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supports  the  accusation  ;  and  if  there  be  no  such  offence,  there 
is,  in  truth,  no  cause  which  requires  such  a  judgment. 

•  .    •     •  -^  .  .    «  ,     •  ■ 

On  the  other  side,  if  the  offence,  which  was  the  cause  of  the 
commitment,  be  in  truth  of  such  a  nature  as  requires  a  capital 
judgment,  but  in  the  mittimus  be  supposed  to  be  of  an  inferior 
degree,  it  may  probably  be  argued,  that  the  party's  breaking  of  the 
prison  is  felony  within  the  meaning  of  the  stiitute;  for  the  cause 
of  his  arrest  and  commitment  is  the  fact  for  which  he  was  ar- 
rested and  committed,  and  that  does  in  truth  require  judgment 
of  life,  though  the  nature  of  it  be  mistaken  in  the  mt^imti^,  which, 
does  no  way  alter  the  Judgment  of  law  in  relation  of  the  guilt  of 
(a)  2  Inst  590.  it.     But  there  appearing  no  express  resolution  of  these  points, 
SuminarT.  109,   *"^  ^^^  {^)  ?***"ors  who  have  expounded  this  statute  seeming 
110.       '      '  rather  to  incline  to  a  different  opimon,  I  shall  leave  these  matters 
1  Hale,  609.      to  the  judgment  of  the  reader.  . 

« 

Sect.  16.  FouBTHLY,  It  is  not  material.  Whether  the  party 
who  breaks  his  prison  were  under  an  accusation  only,  or.  actually 
S.  P.  C.  3S.  attainted  of  the  crime  chained  against  him ;  and  yet  the  words  of 
the  statute  are,  ''  si  causa  tale  judicium  requirat :"  And  it  cannot 
be  properly  said,  that  the  offence  of  one  attainted  doth  require 
r  such  a  judgment  (for  that  there  ought  not  to  be  a  second  judg^ 
ment  against  one  already  condemned),  but  only  that  it  did  require 
it ;  and  it  is  a  settled  rule,  that  all  statutes  are  to  be  construed 
strictly  in  favour  of  life,  and  that  no  parallel  case,  which  comes 
within  the  same  mischief,  shall  be  construed  to  be  within  the 
purview  of  it,  unless  it  can  be  brought  within  the  meaning  of  the 
words.  Yet  considering  that  the  manifest  purport  and  meaning 
of  the  words  of  the  statute,  taken  all  together,  is  no  more  than 
this,  that  the  breaking  of  prison  shall  not  be  a  capital  offence, 
unless  the  crime  for  which  the  party  was  in  prison  be  also  a  ca- 
pital offence ;  and  it  is  frequent,  in  the  construction  of  penal 
laws,  to  bring  persons  within  the  purview  of  them  by  being  within 
the  meaning  of  the  words,  though  not  in  strict  grammar  properly 
within  the  very  letter ;  and  it  would  be  extremely  harsh  to  ima- 
gine, that  the  makers  of  the  statute  could  intend  a  greater  favour 
to  persons  appearing  to  be  guilty,  and  actually  under  the  con- 
demnation of  the  law,  than  to  persons  under  an  accusation  only ; 
there  can  be  no  doubt  but  that  the  persons  attainted,  breaking 
prison,  are  as  much  guilty  within  the  meaning  of  the  abovemen- 
tioned  exception  as  any  others. 

As  to  the  Fifth  Point,  viz.  Whether  the  offence  of  break- 
ing prison  can  ever  amount  to  high  treason. 

Sect.  17.  It  seems  clear,  that  a  person  committed  for  high 

treason  becomes  guilty  of  felony  only,  and  not  of  high  treason, 

by  breaking  the  prison  and  escaping  singly,  without  letting  out 

S.  Pjb.  St,       '^y  other  prisoner,  for  that  no  offence  is  to  be  construed  high 

iH.6.5.         treason,  which  is  not  either  within  the  purview  of  25  Edw.  S. 

s  Hale,  197.      0f  of  some  subsequent  statute  relating  to  treason.    But  if  other. 

Simiiiiary,      •  persons  committed  also  for  hi^h  treason  escape  together  with 

bim,  and  his  intention  in  breakmg  the  prison  were  to  favour  their 

escape 
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escape  as  well  as  his  own,  he  seems  to  be  guilty  of  high  treason 
in  respect  of  their  escape,  for  that  there  are  no  accessaries  in  high 
treas?)n,  and  such  assistance  given  to  persons  committed  for  fe- 
lony, will  make  him  who  gives  it  an  accessary  to  the  felony,  and 
by  the  same  reason  a  principal  in  the  case  of  high  treasons.  But 
this  offence,  coming  more  properly  under  the  notion  of  rescous 
than  of  the  breaking  of  prison,  shall  be  more  fully  considered  in 
the  chapter  concerning  rescous. 

As  to  the  Sixth  Point,  viz.  At  what  time,  and  in  what  man-  ^ 
ner,  the  offender  is  to  be  proceeded  against. 

Sect.  18.  It'is  said,  that  he  may  be  arraigned  for  this  offence  i  Hale,  6U. 
before  he  is  convicted  of  the  crime  for  which  he  was  imprisoned,  Sommary*  no. 
for  that  it  is  not  material  whether  he  were  guilty  of  such  crime  z\d3U  dO«. 
or  not:  neither  is  he  punishable  as  an  accessary  in  respect  there-  «  Hale,n4. 
of,  but  as  a  principal  offender  in  respect  of  the  breach  of  prison  ^^ 
itself.    On  which,  account  this  case  differs  from  that  of  a  rescous 
or  voluntary  escape,  as  shall  be  shewn  more  at  large  in  the  fol- 
lowing chapter. 

Sect.  19*  It  seems  clear,  that  the  sheriff's  return  of  breach  of  F.  Indict  so. 
prison,  is  not  a  sufficient  ground  to  arraign  the  prisoner  for  it,  ^  ^'  ^'  ^* 
unless  he  be  also  indicted.  ^ 

As  to  the  Seventh  Point,  viz.  In  what  manner  an  offender 
is  to  be  indicted  for  a  breach  of  prison. 

Sect.  20.  It  is  certain  that  every  indictment  of  this  kind,  to  Sampnafy,  i. 
bring  the  offender  within  the  intention  of  this  statute,  must  spe-  |^{^.^^'|a 
cially  set  forth  his  case  in  such  a  manner  that  it  may  appear  that    *      ^* 
he  was  lawfully  in  prison,  and  for  such  a  crime  as  requires  judg- 
ment of  life  or  member ;  and  that  it  is  not  sufficient  to  say  in 
general,  '*  quod  felonici  fregit  prisonam.^    And  it  seems,  that 
the  same  rules  which  are  required  for  an  indictment  of  an  escape, 
set  forth  at  large  in  the  next  chapter,  are  generally  to  be  observed 
in  indictments  of  breaking  prison. 

As  to  the  Eighth  Point,  viz.  In  what  manner  those  are  to  Summary,  ii6. 
be  punished  who  are  within  the  benefit  of  the  statute,  by  being  ^^  g^^' 
freed  from  that  severe  judgment  for  the  breach  of  prison,  to  which 
by  the, common  law  they  would  have  been  liable : 

Sect.  21.  There  seems  to  be  no  doubt,  but  that  whoever  breaks 
from  any  lawful  imprisonment  is  still  punishable  as  for  a  high 
misprision  by  fine  and  imprisonment,  for  that  every  capital  offence 
doth  include  in  it  a  misprision  and  may  be  proceeded  against  as 
such  only,  if  the  king  please ;  and  it  cannot  be  thought  the  mean- 
ing of  the  statute,  in  ordaining  that  such  offences  shall  not  be 
punished  as  capital  one8>  to  intend  that  they  shall  not  be  punished 
at  all. 


CHAP. 
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CHAP.  XIX. 

OF  ESCAPES  SUFFERED  BY  OFFICERS. 

Having  shewn,  m  the  precedent  chapters,  how  far  the  party 
himself,  under  a  lawful  arrest  for  a  crime  charged  against  him,  is 
punishable  for  unlawfully  freeing  himself  from  such  arrest,  with- 
out waiting  for  his  deliverance  by  due  course  of  law,  I  shall  now, 
in  the  second  place,  consider  offences  of  this  kind  in  relation  to 
others. 

And  FiRSTt  Such  as  are  without  force. 

Secondly^  Such  as  are  accompanied  with  force. 

Such  ofiencea  without  force  cMie  under  the  notion  of  escaped, 
wkich  are  either,  1.  By  officers.     Or,  2.  By  private  persons^ 

As  to  Escapes  suffered  by  officers,  I  shall  endeavour  to  shew 
the  following  particulars. 

1.  What  shall  be  adjudged  an  escape. 

2.  Where  such  escape  is  to  be  esteemed  voluntary,  and  where 
negligent. 

3.  Where  the  prisoner  may  be  retaken  after  an  escape. 

4.  Whether  the  escape  i9  excused  by  such  a  retaking;  or  by 
kiHing  the  prisoner,  if  he  canmoC  be  retaken. 

5.  In  what  maoaer  the  officer  sufferings  an  escape  is  to*  b^  in- 
dicted. 

6.  How  an  escape  is  to  be  tried  and  adjudged. 

7*  How  a  voluntary  escape  ia  to  be  punished;. 

8.  How  a  negligent  one. 

As  to  the  First  Point,  viz*  What  shall  be  judged  an  escape, 
the  following  rules  are  to  be  observed. 

Sect.  1.  First.  There  must  be  ait  actual  arrest;  and  there^ 
(a)  D.  Cor.  76.  f^^9  If  (^)  ^D  officer  having  a  warrant  to  arrest  a  man,  see  him  shut 
9  H.  4. 1.  up  in  a  house,  and  challenge  him  as  his  prisoner,  but  never  ac- 

f7  Assiie,  1.  tually  have  him  in  his  custody,  and  the  party  get  free,  the  officer 
Br.  Eanpe,  Sfi  cannot  be  charged  with  an  escape. 

<6)F.  Cor.  s$4.  '^^^  ^*  SECONDLY.  A»  there  must  be  an  actual  arrest,  sudi 
1  Hale,  58S.  arrest  muBt(&)  also  be  justifiable ;  for  if  it  be  either  for  a  sup* 
4S^As«se  5  P^^^  crime,  where  no  such  crime  was  committed,  and  the  pwty 
B.  Escape,  27.  neither  indicted  nor  appealed,  or  for  such  a  slight  suspicion 
29.  of  an  actual  crime,  and  by  such  an  irregular  mittimus  as  will 

4i5!^6^*'  neither  Justify  the  arrest  nor  imprisonment,  the  officer  is  not 
Cob.  '  guilty  of  an  escape  by  suffering  the  prisoner  to  go  at  large :  And 
t  Leonard,  166.  it  seems  to  be  a  good  general  rule,  that  wherever  an  imprison- 
See  c.  18.  sect  ^^^^  jg  g^  f^.  irregular  that  it  will  be  no  offence  in  the  prisoner 

to 
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to  breiik  fropi  it  by  force,  it  can  be  np  offence  iq  the  officer  io 
suffer  i|jin  to  escape. 

Sect.  3.  Thirply.  As  the  imprisonment  mufit  be  justifiable, 
80  must  it  be  also  for  a  criminal  matter;  and  some  (a)  are  said  ^a) F. Cor. 248. 
to  have  holden  that  no  escape  is  criminal,  but  where  the  commit-  ^'  ^'^'  ^' 
ment  is  for  felony.     However  it  is  certain,  that  the  escape  of 
pne  Gomoutted  for  petit  larceny  (b)  only  is  criminal ;  And  it  (b)  F.  Cor.  4S0, 
seems  most  a^eeable  to  the  general  reason  of  the  law,  that  the  ^^ 
escape  of  a  person  committed  for  any  other  crime  whatsoever  i*Hiae,'59i, 
fihould  also  be  criminal :  For  surely  wherever  the  public  justice 
requires  tbat  a  person  be  committed  for  a  crime,  it  likewise  re- 
quires that  be  be  safely  kept  under  such  coqamitment,  and  con- 
sequently may  reasonably  demand  public  satisfuction  from  the 
officer  to  whose  custody  he  is  committed,  if  he  neglect  to  keep 
him  as  he  ought. 

Sect.  4.  Fourthly.  As  the  imprisonment  must  be  JnsttfiaMe> 
and  for  some  criipe,  so  must  its  continuance  at  the  time  of  the 
escape  be  grounded  on  tbat  satisfaction  which  the  public  justice 
demands  for  such  crime ;  for  if  a  prisoner  be  acquitted,  (c)  and  (c)  B.  Escape, 
defined  only  for  his  fees,  it  will  not  be  criminal  to  suffer  him  ^^* 
to  escapcj,  diough  the  judgment  were,  that  he  be  discharged  s.P.C.3^ 
"  paying  his  fees ;"  ao  that  till  they  be  paid,  the  first  imprisoq-r  1  Hale,  594. 
inent  continued  lawful,  as  before ;  for  inasmuch  as  he  is  de-^  ^^ 
tained  not  as  a  criminal,  but  only  as  a  debtor,  his  escape  cannot 
be  more  criminal  than  that  of  any  other  debtor.     Yet  if  a  per-  SeeF.Cor.4Sd. 
«op  coQyioted  of  a  .crinie  be  condemned  to  imprisonmeat  for  a  S.  P.  C34b 
certain  time,  and  also  till  be  pay  Iw  fees,  and  he  escape  aftet 
such  time  is  elapsed  without  paying  them,  perhaps  such  escape 
may  be  criminal,  for  that  it  was  part  of  the  punishment,  that  the 
imprisonment  be  continued  till  the  fees  should  be  paid.     But  it 
seems,  that  this  is  to  be  intended  where  the  fees  are  due  to 
others  as  weH  as  to  the  gaoler,  for  otherwise  the  gaoler  will  be 
the  only  sufferer  by  the  escape,  and  it  will  be  hard  to  punish  him 
for  suffering  an  injury  to  himself  only,  in  the  non-payment  of  a 
debt  in  his  power  to  release. 

Sect,  5«  Fifthly.  It  i|S  an  escape,  ia  some  cases,  to  suffer  a 
9nson^r  to  have  greater  liberty  than  by  the  law  he  ought  to  have; 
as.  to  admit  ^  person  to  bail,  (d)  who  by  kiw  ought  fKrt  to  be  (d)  95  E.  s.  $9, 
Wled,  but  to  be  kept  in  close  custody  5  or  to  permit  (e)  a.pri-  ^^^^  ^^^' 
Tsoner  to  go  out  of  the  limits  of  the  prison  :  Yet  some  (f)  seem  Summaiy,  11s. 
to  have  holden,  that  in  this  last  case  it  shall  not  be  adjudged  aft  F-  Escape,  4. 
escape,  unless  the  prisoner  be  found  to  have  had  aa  intention  to  J^\^^(^^f^ 
escape;  but  it  will  be  difficult  to  maintain,,  that  tbQ  offence  of //) F.Cor. 4Si! 
die  gaoif  c  can,  depend  on  the  intention  of  the  prisoner.  S.  P.  C.  tss. 

Sect.  6w  Sixthly.  If  (g)  the  gaoler  so  closely  pursue  the  pri-  (^)F.  Co.  sss. 
ao|ier  who  flies  froip,  him,  that  he  retake  him  without  losing.  ^^  ^  ^^ 
sight  of  him,  the  law  looks  on  the  prisoner  so  far  in  Im  power  iHaie, eoi. 
^n  the  time  as  not  to  adjudge  such  a  flight  to  aau>unt  at  all  to  B.  Escape,  1^ 
an  escape :  But  if  the  gaoler  once  lose  sight  of  the  prisoner^  and  fo  h!V?s5,  96. 
^terwaj^ds  retake  him,  he  seeqis  in  strictness  to  be  guilty  of  an  6H.7.11,  is/ 
escape ;  and  d/ortiori  therefore^  (A)  if  be  kill  him  inSie  pursuit,  W  F.  Cor.  aw. 

he  *^- 
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8.  P.  C.  ss.  be  is  in  like  manner  guilty>  though  he  never  lost  sight  of  hiai» 
and  could  not  otherwise  take  him^  not  only  because  the  king 
loses  the  benefit  he  might  have  had  from  the  attainder  of  the 
prisoner  by  the  forfeiture  of  his  goods^  &c.  but  also  because  the 
public  justice  is  not  so  well  satisfied  by  the  killing  him  in  such 
an  extrajudicial  manner. 

(a)  B.  Escape,       Sect.  7.  SEVENTHLY.  While  the  privileges  of  sanctuaries  were 

58. 50.  allowed,  if  a  sheriff  conducting  a  prisoner  to  gaol  had  brought 

F^  r^m  ''™  ^^  ^^  ^^^  through  the  limits  of  such  a  franchise^  and  the 

S16»   *  prisoner  had  claimed  the  privilege  of  it^  and  by  that  means  got 

bat  27  Asa.  54.  free,  it  seems  {a)  that  the  sheriff  was  guilty  of  an  escape,  for 

S^secmwnr*  ^^^^  ^*  ^**  ''**  faulty  by  bringing  his  prisoner  that  way  to  gaol,  to 

tniy.  '  give  him  an  opportunity  of  claiming  the  franchise. 

Sect,  8.  Eighthly.  Also  while  the  law  allowed  those  who 
had  the  benefit  of  the  clergy  to  free  themselves  from  prison  in  cer- 
(6)  F.  Cor.  16.  tain  cases,  by  making  their  purgation  before  the  ordinary,  it  was 
Tvc!s$.  ^^  escape  (6)  in  the  ordinary,  to  suffer  such  persons  to  deliver 
iadeS5  H.'8.  themselves  by  it,  in  such  cases  in  which  they  ought  not  to  have 
II-  been  admitted  to  it. 

.<  B  Escs  '^^^'  ^*  Ninthly.  If  (c)  a  prisoner  be  rescued  by  enemies, 

10.S2.5S.  the  gaoler  is  not  guilty  of  an  escape,  as  he  would  have  been, 

6H.  7.11, 12.  by  the  better  opinion,  if  he  had  been  rescued  by  the  subjects, 

29  A*^'*s^  because  there  is  a  legal  remedy  against  them. 

1  Hjile,  596.   B.  Escape,  26.  seems  contrary. 

As  to  the  Second  Point,  viz.  Where  such  escape  is  to  be 
esteemed  voluntary,  and  where  negligent. 

(<2)S6e  C.  Car.  ^^^*  ^^'  There  (d)  can  be  no  doubt,  but  that  wherever  an  offi- 
492.  cer,  who  hath  the  custody  of  a  prisoner,  charged  with,  and  guilty 

S.  P.  C.  32.  of,  a  capital  offence,  doth  knowingly  give  him  his  liberty  with  an 
to disdiama  ^^^"^  ^^  ^^^^  ^1°^  either  from  his  trial  or  execution,  he  is  guilty 
night-walker  of  a  voluntary  escape,  and  thereby  involved  in  the  guilt  of  the 
from  ^^'^TJlJj^^'  same  crime  of  which  the  prisoner  was  guilty,  and  stood  chained 
no'positi^^  with.  And  it  seems  to  be  the  opinion  of  Sir  Matthew  Hale,  (e) 
charge  is  made,  that  in  some  cases  an  ofiicer  may  be  adjudged  guilty  of  such 

2  Barr.  867.  escape,  who  hath  not  such  intent,  but  only  means  to  give  his 
Supra!  Mct^^i  prisoner  that  liberty  which  by  the  law  he  hath  no  colour  of  right 
1  Hale,  596,  to  give  him ;  as  where  a  gaoler  bails  a  prisoner  who  is  not  bail- 
^^*  able.    But  it  seems  agreed,  that  a  person  who  hath  power  to 

bail,  is  guilty  only  of  a  negligent  escape,  by  bailing  one  who  is 
not  bailable :  neither  can  I  meet  with  any  authority  in  other 
books,  to  support  the  above-mentioned  opinion,  that  the  bailing 
of  one  who  is  not  bailable,  by  one  who  hath  no  power  to  bail, 
must  necessarily  be  esteemed  a  voluntary  escape ;  but  the  con- 
trary opinion  seems  more  agreeable  to  the  purview  of  6  £dw.  3. 
c.  8.  set  forth  more  at  large  in  the  subsequent  part  of  this  chap- 
ter. Also  there  are  some  cases  wherein  an  officer  seemy  to  have 
(f)  P.Cor.  «4«.  heen  found  (f)  to  have  knowingly  given  his  prisoner  more  liberty 
S16. 431.  than  he  ought  to  have  had,  as  to  go  out  of  the  prison  on  promise 

S.  P.  C.  33.  ^f  returning,  or  to  go  among  his  friends,  to  find  some  who  would 
warrsint  goods  to  be  his  own,  which  he  is  suspected  to  have 
stolen,  and  yet  seems  <;p  have  been  only 'adjudged  guilty  of  a 

negligent 
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negligent  escape.  But  it  must  be  confessed,  that  in  these  cases 
the  prisoner  ¥^as  only  accused  of  larceny ;  and  it  doth  not  ap- 
pear^ whether  he  were  bailable  or  not ;  and  generally  the  old 
cases  concerning  this  subject  are  so  very  briefly  reported,  that  it 
is  very  difficult  to  make  an  exact  state  of  the  matter  from  them : 
However,  thus  much  seems  clear,  that  if  in  the  cases  above- 
mentioned  the  officer  were  only  guilty  of  a  negligent  escape,  in 
suffering  the  prisoner  to  go  out  of  the  limits  of  the  prison  without 
any  security  for  his  return,  he  could  not  have  been  guilty  in  a 
higher  degree,  if  he  had  taken  bail  for  his  return :  From  which 
it  seems  reasonable  to  infer,  that  it  cannot  be  in  all  cases  a  ge- 
neral rule,  that  an  officer  is  guilty  of  a  voluntary  escape  by  bail- 
ing his  prisoner  whom  he  hath  no  power  to  bail ;  but  that  the  * 
judgment  to  be  made  of  all  ofiences  of  this  kind,  must  depend 
on  the  circumstances  of  the  case,  as  the  heinousness  of  his  crime 
with  which  the  prisoner  is  charged,  the  notoriety  of  his  guilt, 
the  improbability  of  his  returning  to  render  himself  to  justice,  iHal«,59r. 
the  intention  of  the  officer,  the  motives  on  which  he  acted,  &c. 

Sect.  11.  Neither  is  it  a  certain  rule,  that  an  officer,  who  un- 
lawfully, knowingly,  and  willingly  suffers  a  capital  offender  to 
escape,  is  in  all  cases  to  be  adjudged  guilty  of  a  voluntary  escape; 
for  where  an  ordinary  suffered  a  clerk  attainted,  being  committed 
to  his  custody,  to  free  himself  from  imprisonment,  by  making 
his  purgation,  he  might  be  truly  said  to  have  suffered  such  pri-  ^k  ^  ^^^  ^^ 
soner  to  escape  unlawfully,  knowingly,  and  willingly ;  and  yet  it  sro. 
seems,  (a)  that  he  was  guilty  only  of  a  negligent  escape,  for  that  F.  Escape,  i. 
he  did  not  save  the  prisoner  from  execution,  which  was  ex.cused  15  h  7.^'^*^ 
bj  the  privilege  of  the  clergy,  but  only  from  the  imprisonment,     t  Hale,  593. 

As  to  the  Third  Point,  viz,  Iti  what  cases  a  prisoner  may 
be  retaken  after  an  escape. 

Sect.  12.  It  seems  to  be  clearly  agreed,  by  all  the  books,  (b)  a)¥,  Tres.  94. 
that  an  officer  making  a  fresh  pursuit  after  a  prisoner,  who  hath  r.  Escape,  2. 
escaped  through  his  negligence,  may  retake  him  at  any  time  after,  ^-  ^^*'  ^' 
whether  he  find  him  in  the  same,  or  in  a  different  (c)  county,  si,  5t, 
And  it  is  said  generally  in  some  books  (d)  that  an  officer  who  1  Hale,  602. 
hath  negligently  suffered  a  prisoner  to  escape,  may  retake  him  ^^'^^'^' 
wherever  he  finds  him,  without  mentioning  any  fresh  pursuit;  (c)ssH. 6. 5(. 
and  indeed  since  the  liberty  gained  by  the  prisoner  is  wholly  53. 
owing  to  his  own  wrong,  there  seems  to  be  no  reason  he  should  3^^^'  ^J" 
take  any  manner  of  advantage  from  it.     But  where  a  gaoler  hath  p^  Suit,  s*  5. 
voluntarily  suffered  a  prisoner  to  escape,  it  is  said  by  some,  (e)  Con.  Keilw.  3. 
that  he  can  no  more  justify  the  retaking  him,  than  if  he  had  ^/IJi^^'m' 

,-,.        .  •'lii.  •  ■«•  ^  400.  913. 330. 

never  bad  faim  in  custody  before,  because  by  bis  own  free  con-  s.  P.  C.  iir. 
sent  he  hath  admitted,  diat  he  hath  nothing  to  do  with  him.  B.  Execution, 
And  it  seems  to  be  holden  by  Sir  William  Staundford,  (f)  that  ^'^^^  ,^ 
after  a  gaoler  hath  been  fined  for  suffering  a  prisoner  negligently  u  hI  7,  i, 
to  escape,  he  cannot  afterwards  retake  him ;  but  the  book  (g)  on  F*  N.  B.  130. 
which  alone  he  seems  to  ground  his  opinion,  doth  not  fully  ^^^J"**^*^' 
come  up  to  it ;  for  the  purport  of  it  seems  to  be  no  more  than  3  Cokc,  5«.    ^ 
this,  that  a  gaoler's  retaking  of  a  prisoner,  after  he  hath  been  C.  Jac.  fi59. 

633.  5t5.  (/)  S.  P.  C.  33.  (g)  13  £.  4. 9.  F.  Escape,  2.   B.  Escape,  SH.   1  Hale,  602.   Summary.  114. 
TOL.  II.  O 
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fined  for  afi  escape,  shall  be  to  no  ptttpose,  ^r  tEtat  it  19  contrary 
to  the  record,  by  which  it  appears  that  a  prisoner  hath  been  at 
large ;  by  which  it  seems  only  to  be  intended,  that  a  gaoler^  who 
hath  been  fined  for  an  escape,  shall  not  avoid  the  judgment  of 
his  fine  by  retaking  the  prisoner :  But  I  do  not  see  how  it  can 
be  collected  from  hence,  that  he  cannot  justify  the  retaking 
him* 

As  to  the  FouiiTH  PoiNt,  viz.  How  far  an  escape  is  excused 
by  retaking  the  prisoner,  or  by  killing  him,  if  he  cannot  be  re^ 
taken. 

S.  P.  C.  S3.  Sect.  13.  Perhaps  it  is  the  better  opinion,  that  wherever  a  pri- 

Samniftry,  114.  joner,  by  the  negligence  of  his  keeper^  gets  so  far  out  of  his  power 
seems  con  ary.  ^^^^  ^^^  keeper  loses  sight  of  him,  the  keeper  is  finable,  at  th^ 
discretion  of  the  court,  notwithstanding  he  retook  him  imme- 
diately after;  for  it  seems  agreed,  that  this  is  to  be  adjudged  a 
See  the  Books  negligent  escape,  which  implies  an  offence,  and  consequently 
1  K  Ab^'  808  ™"^^  ^^  punishable.  It  is  true  indeed,  that  in  an  action  against 
1  DanT.  Abr.  A  gaoler  for  suffering  one  arrested  in  a  civil  action  to  escape,  it 
63S.  is  a  good  excuse  for  the  gaoter,  that  before  the  action  brought  be 

iS^^'  ^^^'  ^^^^^^  ^^^  prisoner  upon  fresh  suit,  which  is  well  maintained  by 
Vide  8  W.  3.  c  shewing  that  he  pursued  him  immediately  after  notice  of  the 
fT.  escape^  though  it  were  some  hours  after  it,  and  retook  bim; 

bat  It  does  not  firom  hence  follow^  that  the  like  excuse  will  serve 
for  the  negligent  escape  of  a  criminal^  because  this  is  an  offence 
against  the  public,  but  the  other  is  only  a  private  damage  to  the 
party.  Neither  will  it  be  the  like  hardship  to  the  officer  to  be 
exposed  to  such  punishment  as  the  court  in  discretion  shall  think 
fit  to  impose  upon  him  for  the  negligent  escape  of  a  criminal,  as 
it  would  be  to  be  liable  to  an  action  of  escape,  for  suffering  a 
person  in  his  custody,  in  a  civil  action,  to  escape ;  for  that  in  Uie 
former  case  the  court  would  moderate  his  fine  according  to  the 
circumstances  of  the  whole  matter,  and  would  certainly  mitigate, 
if  not  wholly  excuse  it,  if  he  should  appear  to  have  taken  all  rea*- 
sonable  car^.  But,  in  the  other  case,  if  he  should  be  liable  to 
an  action,  his  judgment  would  not  lie  in  the  discretion  of  the 
court>  but  he  would  be  bound  to  pay  the  whole  debt  for 
which  the  party  was  in  his  custody,  if  the  escape  should  be 
adjudged  against  him.  However  it  is  certain,  that  it  will  be  no 
Videsiiik.9tct.6.  advantage  to  a  gaoler  to  retake  his  prisoner,  after  he  has  been 
fined  for  the  escape,  as  hath  been  shewn  in  the  precedent  section. 
Also  it  is  clear,  that  he  cannot  excuse  himself  by  killing  a  pri- 
soner in  the  pursuit,  though  he  could  not  possibly  retake  him ; 
but  must,  in  such  case,  be  content  to  submit  to  such  fine  as  his 
negligence  shall  appear  to  deserve. 

As  to  the  Fifth  Point,  viz.  Ih  what  manner  the  officer  suf- 
fering an  escape  is  to  be  indicted. 

(a)f7Aniae,9.  '^^^^*  1^*  ^^  sfeems  dear,  that  every  Indictment  for  an  escape, 
1  Hsle,  599.  Whether  negligent  or  voluntary,  must  expressly  shew,  that  the 
B.Ew»pe,««.  party  was  actually  (a)  in  the  defendant's  custody  for  a  crime, 
(6)sdke]d,27i.  ^<^o^  ^^  Commitment  for  it;  and  that  (6)  it  is  not  sufficient  to 
5ilodem/414i4l3.    Hdlt,383.    1  Roll.  Ab.  806.    C.l  588.    8alkf M,  S7f . 

say. 
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BMj,  tbat  lie  w9aM  in  the  defendant's  ^uBtody,  and  charged  with 

such  a  crime ;  for  that  a  person  in  custody  may  be  so  charged^  and 

yet  not  be  in  custody  by  reason  of  such  charge.     And  it  seems 

also,  that  every  such  indictment  must  expressly  shew  that  the 

prisoner  went  at  large^  which  is  most  properly  (a)  expressed  by  (a)  B.  Escape, 

the  word  exivit  ad  largum.     Also  it  seems  necessary  to  shew  the  ^^'     ^ 

time  when  the  offence  was  committed  for  which  the  party  was 

in  custody,  not  only  (b)  that  it  may  appear  that  it  was  prior  to  the  (P)  Con. 

escape,  but  also  (c)  that  it  was  subsequent  to  the  last  general  I^EaaLp^ir. 

pardon.     Also  it  seems  clear,  that  every  indictment  for  a  volun-  c!  £lis.  752.  * 

tary  escape,  must  allege  that  the  defendant  feionici  et  volnntarii  (p)  Het  la. 

A.  B.  ad  largum  ire  pemd&t ;  and  must  (ji)  also  shew  the  species  (d)  c.  SKx.  59. 

of  the  crime  for  which  the  party  was  imprisoned ;  for  it  is  not  ^^^  ^' 

suf&cient  to  say,  in  general,  that  he  was  in  custody  for  felony,  &c*  sumiDary,  110, 

for  that  no  one  can  be  punished  in  this  degree,  but  as  involved  til.  206. 

in  the  guilt  of  the  crime  for  which  the  party  was  in  his  custody ;  8  Ed.  4. 5. 

and  therefore  the  particular  crime  must  be  set  forth,  that  it  ma^ 

appear,  that  the  principal  is  attainted  for  the  very  same  crime,  if   . 

it  were  felony,  or  that  it  was  in  truth  committed,  if  high  treason. 

But  it  seems  questionable,  (e)  whether  such  certainty,  as  to  the  («)  s«e  Keilir. 

nature  of  the  crime,  be  necessary  in  an  indictment  for  a  negligent  i^s.  i94b 

escape,  for  that  it  is  not  material  in  this  case,  whether  the  person 

who  escaped  were  guilty  or  not. 

As  to  Ae  Sixth  Point,  viz*  In  wiiat  jnanner  an  escape  is  lo  &  P.  C.  34, 55. 
be  tried  and  adjudged.  F.Corone,4i(»6. 

Sect.  15.  It  is  to  be  observed,  that  where  persons  being  pre- 
sent in  a  court  of  m:ord,  are  committed  to  pnson  by  such  court, 
the  keeper  of  the  gaol  is  bound  to  have  them  always  ready,  when- 
ever the  court  sbdl  demand  them  of  him ;  and  if  he  shall  fail  to 
produce  them  at  such  demand,  the  court  will  adjudge  him  guilty 
of  an  escape,  without  any  farther  inquiry,  unless  he  have  some 
reasonable  matter  to  allege  in  his  excuse ;   as  that  die  prison 
was  set  on  fire,  or  broken  open  by  enemies,  &c.  for  he  AA\  be 
concluded,  {f)  \sj  the  record  of  the  commitment,  to  deny  that  the  (/)  11 H.  6. 49. 
priscmen  w^e  in  his  custody.    And  some  (g)  hafve  holden,  that  c^p'^'Ik^' 
if  a  gaoler  say  nothing  in  excuse  of  such  an  escape,  it  shall  be  ^1^  $.  p.  c.S4. 
adjudged  voluntary ;  but  I  cannot  find  any  resolution  to  this  pui^  39  H.  6. 88, 34^ 
pose ;  and  where  it  stands  indifferent,  whether  an  escape  be  neg-  \^^^*  ^^* 
ligent  or  voluntary,  it  seems  difficult  to  maintain  that  it  ought  to 
be  adjudged  a  crime  of  so  high  a  nature,  without  a  previous  trial. 

Sect.  l€.  As  to  other  prisoners  who  are  not  so  committed,  but 
are  in  the  custody  of  a  gaoler,  sheriff,  constaUe,  or  odier  person, 
by  any  other  means  whatsoever,  it  seems  agreed,  (A)  that  the  per-  (jb)  S.  F.C  35. 
son  who  has  them  in  custody  is  in  no  case  punishable  for  their 
escape,  except  in  some  special  cases,  until  it  be  presented. 

For  the  better  understanding  whereof  I  shall  endeavour  to 

1.  Before  whom  such  presentments  are  to  be  made; 

2.  In  what  cases  they  are  traversable. 

o  2  As 
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As  to  the  first  particular^  viz*  Before  whom  such  presentments 
*  are  to  be  made. 

Sect.  17.  It  is  enacted  by  the  statute  of  Westminster  J.  c.  3. 
**  That  nothing  be  demanded  nor  taken,  nor  levied  by  the  sheriff, 
**  nor  by  any  other,  for  the  escape  of  a  thief,  or  felon,  until  it  be 
^'  judged  for  an  escape  by  the  justices  in  eyre ;  and  that  he  who 
''  does  otherwise,  shall  restore  to  him  or  them  that  have  paid  it, 
''  as  much  as  that  he  or  they  have  taken  or  received,  and  as  much 
*'  also  unto  the  king."     . 

(A)S7A»si2e»9.  Sect.  18.  It  hath  been  adjudged,  (a)  that  this  statute  restrains 
5* p  *?!**•  ^^'  not  the  court  of  king's  bench  from  receiving  such  presentments, 
3  Inst  166.  ^^^  ^^^  its  jurisdiction  includes  in  it  that  of  justices  of  eyre,  and 
1  Hftle,  ^oa      this  court  is  itself  the  highest  court  of  eyre. 

Sect.  19.  It  is  further  enacted,  by  31  Edw.  3.  c.  14.  «  That 

the  escape  of  thieves  and  felons,  and  the  chattels  of  felons,  and 

of  fugitives,  and  also  escapes  of  clerks  convict,  out  of  their 

ordinary's  prison,  from  thenceforth  to  be  judged  before  any  of 

the  king's  justices,  shall  be  levied  from  time  to  time,  as  they 

**  shall  fall,  as  well  of  the  time  past  as  time  to  come.''     By  which 

it  seems  to  be  implied  that  other  justices,  as  well  as  those  in  eyre. 

Ante  sect.  \9.    T^^y  take  cognizance  of  escapes ;  and  it  is  certain,  that  justices 

15.  of  gaol-delivery  may  punish  justices  of  peace  for  a  negligent 

S.  P.  C.  35.       escape,  in  admitting  persons  to  bail  who  are  not  bailable. 

Sect.  20.  And  it  is  further  enacted  by  1  Rich.  3.  c.  3.  ''  That 
'^  Justices  of  peace  shall  have  authority  to  inquire  in  their  ses* 
**  ^ions,  of  all  manner  of  escapes  of  every  person  arrested  and 
"  imprisoned  for  felony."  ^ 

As  to  the  second  particular,  viz.  In  what  cases  such  present- 
ments are  traversable. 

Sect.  21.  It  is  laid  down  as  a  rule,  by  Sir  William  Staundford, 
that  wherever  an  escape  is  finable,  the  presentment  of  it  is  tra- 
versable ;  but  that  where  the  offence  is  amerciable  only,  there  the 
presentment  is  of  itself  conclusive;  such  amercements  being 
(6)  21  Ass.  IS.  reckoned  among  those  minima  de  quibus  non  curat  lex ;  and  this 
tr  Ass.  V.  ^.  distinction  seems  to  be  well  warranted  by. the  old  (6)  books ;  and 
S4?\S*ss«^'  ^"  what  <:ases  escapes  are  finable,  and-  where  amerciable  only, 
1  Hale,  603.      ^kAX  be  considered  in  the  following  part  of  this  chapter,  section 

«  Hale,' 154.'        31,  33,  35. 

As  to  the  Seventh  Point>  viz.  In  what  manner  a  voluntary 
escape  is  to  be  punished. 

(c)S.p.c.3«.I.      Sect.  22.  It  seems  to  be  generally  (c)  agreed,  that  such  escape 

I  HaTe^'Isi^^*  amounts  to  the  same  kind  of  crime>  and  is  punishable  in  the  same 
390,391.593.  degree,  as  the  offence  of  which  the  party  was  guilty,  and  for 
B.  Cor.  112.      which  he  was  in  custody,  whether  it  be  treason,  felony,  or  tres- 

II  H^STij*'  P**®*'  ^^^  whether  the  persoq  escaping  were  actually  committed 
(iQSuni.  114,  ^o  some  gaol,  or  under  an  arrest  only  and  not  committed;  and 
115.  whether  he  were  attainted,  or  only  accused  {d)  of  such  crime,  and 
F^Esca^'  3  '^ci^'^®''  indicted  nor  appealed.  And  it  is  said  to  be  no  excuse,  of 
tr  AmJiei.  ^^^  escape,  that  the  prisoner  had  been  acquitted  on  an  indict- 
ment 


S,  P.  C.  35. 
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ment  of  death,  and  only  committed  till  the  year  and  day  be  passed, 
to  give  the  widow  or  heir  of  the  deceased  an  opportunity  of  bring- 
ing their  appeal. 

Sect.  23.  Also  such  an  escape,  suffered  by  one  who  wrongfully 
takes  upon  him  the  keeping  of  a  gaol,  seems  to  be  (a)  punishable  (a)  B.  Escape, 
in  the  same  manner  as  if  he  were  never  so  rightfully  intitled  to  ^^«^?j'  -^ 
such  custody,  for  that  the  crime  is  in  both  cases  of  the  very  same  p.  Aisize  259. 
ill  consequence  to  the  public ;  and  there  seems  to  be  no  reason  39  H.  6. 33, 34. 
that  a  wrongful  officer  should  have  greater  favour  than  a  rightful  Q"«'<^»  ^T' 
officer,  and  that  for  no  other  reason  but  because  he  is  a  wrongful  1  Hale,  594. 

one.  Summarj,  114. 

Sect.  24.  Also  if  the  warrant  of  commitment  do  plainly  and 
expressly  charge  the  party  with  treason  or  felony,  but  in  some 
other  respect  be  not  strictly  formal,  yet  it  seems  that  it  may  (b)  (&)Salkeld,S7t. 
be  probably  argued,  that  the  gaoler  suffering  an  escape,  is  as  p''^'  ^^' 
much  punishable  as  if  the  warrant  were  perfectly  right ;  for  it  Summary,  ii4. 
would  be  highly  inconvenient  to  suffer  gaolers  to  take  advantage  s  hut o90,59i, 
of  a  slip  of  this  kind  in  commitments,  which  being  generally  made  ^^'    .^  . 
by  persons  of  no  great  knowledge  in  the  law,  cannot  be  expected  ]8.aect.5>6,7. 
to  be  always  agreeable  to  its  forms ;  and  therefore  if  they  be  good  i  Hale,  5Q5. 
in  substance,  the  public  good  seems  to  require,  that  the  gaoler  be 
as  much  bound  to  observe  them^  as  if  they  were  never  so  exactly 
made. 

Sect.  25.  But  it  seems  to  be  agreed,  that  no  escape  can  amount 
to  a  capital  offence,  unless  the  cause  for  which  the  party  was 
committed,  (c)  were  actually  such  at  the  time  of  the  escape ;  and  (c)  Samniary, 
therefore,  if  a  gaoler  suffer  one  to  escape  who  is  committed  for  ^*'  *i^ 
having  given  a  dangerous  wound  to  another,  who  afterwards  dies  ^g^ 
of  such  wound,  yet  he  is  not  guilty  of  felony,  for  that  the  offence  ii  H.  4.  if. 
of  the  prisoner  was  but  a  trespass  at  the  time  of  the  escape ;  and  ^  ^^»  ^^** 
though  by  a  6ction-  of  law  it  be  afterwards,  for  some  purposes, 
esteemed  a  felony  from  the  time  of  the  giving  of  the  wound,  yet 
since  it  is,  in  truth,  no  felony  till  the  death  of  the  party,  it  shall 
be  afterwards  construed  such  in  respect  of  those  only  who  were 
privy  to  the  giving  of  the  wound. 

Sect.  26.  Also  it  seems  clear,  that  he  who  suffers  another  to  i  Hale,  237, 
escape  who  was  in  his  custody  for  felony,  cannot  be  arraigned  *^®'  ^^^*  ^^' 
for  such  escape  as  for  felony,  until  the  principal  be  attainted ;  for  g"™!^.' 
that  he  who  suffers  such  escape  is,  by  the  better  opinion,  not  2  Hale,  254. 
punishable  in  this  degree,  but  as  an  accessary  to  the  felony ;  and  £•  ^^'  15®* 

L  •  1      *L   -.  o       '  1.4.  ^      u     *  •    J    A'li    *L  •      •      1  Qu«re,  27. 

It  IS  a  rule,  that  no  accessary  ought  to  be  tried  till  the  principal  Jgg  g^^  c^^^ 
be  attainted,  as  shall  be  more  fully  shewn  hereafter.     Yet  it  Crom.  58. 
seems  certain,  (d)  that  one  accused  of  such  an  escape  may  be  (d)  Summary, 
indicted  and  tried  for  a  misprision,  before  the  attainder  of  the  ^^i^ 
principal  offender,  for  that  whether  such  offender  were  guilty  or  g^  ^^^^  ^^ 
innocent,  it  was  a  high  contempt  to  suffer  him  to  escape.     And  21. 
if  the  commitment  were  for  high  treason,  and  the  person  com-  Summarj',  110. 
mitted  actually  guilty  of  it,  it  seems  that  the  escape  is  immediately  '^*^™'  ^^' 
'punishable  as  high  treason  also,  whether  the  party  escaping  be 
ever  convicted  of  such  a  crime  or  not ;  for  that  there  are  no  acces- 
saries in  high  treason,  but  all  who  are  guilty  of  assisting  the  party 

guilty 
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Summary,  116*  goiHy  of  8ttch  ctimei  in  BBch  a  manner  as  would  make  tbera 
acoeMaries  to  a  felony,  are  accounted  principals  in  the  treason^  as 
shall  be  more  fully  shewn  in  the  chapter  concerning  Principal 
and  Accessary. 

Selkeld,  t7t.  Sect.  27.  Also  it  seems  to  be  clear,  that  no  one  is  punishable 

^"Hd^'^iJ^^'  *°  ^^^  degree  for  a  voluntary  escape,  but  the  person  only  who  is 
59S.   '      '      actually  guilty  of  it ;  and  therefore,  that  the  principal  gaoler  is 

only  finable  for  a  voluntary  escape  suffered  by  his  deputy,  for 
that  no  one  shall  suffer  capitally  for  the  crime  of  another* 

As  to  the  Eighth  Point,  viz.  In  what  manner  a  negligent 
escape  is  to  be  punished ;  I  shall  endeavour  to  shew, 

1.  How  stich  escape  is  punishable  by  the  common  law ; 

2.  How  by  statute. 

Summary,  114.       As  to  the  first  particular,  viz.  In  what  manner  a  negligent 

2  Rdll.  146.       escape  shall  be  punished  by  the  common  law. 

B.  £tcape,  18. 

2^-  Sect.  28.  I  shall  take  it  for  granted  at  this  day,  that  whoever 

^da*miiiL  wet. '  ^^f^<^  occupies  the  ofiice  of  gaolet*  is  liable  to  answer  for  such 
33.  an  escape ;  and  that  it  is  no  way  material  whether  bis  title  to  the 

ofiice  be  legal  or  not. 

(a)F.Cor.ssr.  Sect.  iQ'  Also  I  take  it  to  be  the  better  opinion,  that  (a)  a 
sheriff  is  as  much  liable  to  answer  for  an  escape  suffered  by  his 
(fr)Salkeld,27S.  bailiff,  as  if  he  had  actually  suffered  it  himself,  and  that  (6)  the 
soromary,  113.  court  may  charge  either  the  sheriff  or  bailiff  for  such  an  escape ; 
9Le^iia,7i.     ^"^  ^^  ^  deputy-gaoler  be  not  sufiicient  to  answer  a  negligent 

(c)  59  H«  6.  escape,  his  principal  must  answer  for  him :  but  if  the  gaoler  who 
33^34h  suffers  an  escape,  have  an  estate  (c)  for  life,  or  years  in  the  office^ 
t  hew'uJ^iu     ^  ^^  "^^  ^^^  ^^  agreed  how  far  he  in  reversion  is  liable  to  be 

3  Uviox,  saa.    punished. 

Sect^  30.  It  seems  the  better  opinion,  that  one  negligent  escape 
will  not  amount  to  a  forfeiture  of  a  gaoler's  office,  as  one  volun« 

(d)  B.  For.  of  tary  (d^j  one  will ;  yet  if  a  gaoler  suffer  many  negligent  escapes. 
Offices,  S7.  It  is  said,  that  he  puts  it  in  the  power  of  the  court  to  oust  him  of 
«  R.  A.  155.      jjjg  ^£5^g  jjy  j^  discretion. 

•)  a  H.  5.  e.  '^^^*  ^  1  •  It  seems  to  be  certain,  that  wherever  a  person  is 
F.Cor.84l39f.  found  guilty  upon  an  indictment,  or  presentment,  of  a  negligent 
B  £^^l^*ifi  ®s<^^P®  of  ^  criminal  actually  in  his  custody,  he  ought  to  be  con- 
jiJ^^^Sx  '  demned  in  a  certain  sum  to  be  paid  to  the  king,  which  seems 
(/)P.Cor.3S5.  most  properly  to  be  called  a  fine.  But  this  does  not  clearly 
30^  «l  ^'  ^'  ^PP^^i*  from  the  old  books ;  for  in  some  (e)  of  them  it  seems  to 
srAsslie,  9.  ^^  taken  as  a  fine,  in  others  (J^  as  an  amercement,  and  in  others 
S.  P.  C.  65.  it  is  spoken  of  generally,  as  an  imposition  of  a  certain  sum,  and 
26Aasize,5i.  without  any  (ff)  mention  either  of  fine  or  amercement*  But 
f!!co^?^6.  '  where  the  books  speak  of  the  punishment  of  a  vill  or  hundred, 
291. 570.  for  suffering  a  felon  to  escape  without  being  arrested,  they  seem 

GraviDt,  39.  always  to  take  it  as  an  amercement,  and  not  as  a  fine :  and  where 
SeTuie  Books  ^  sheriff,  having  returned  a  cepi  corpus  into  the  king's  bench,  on 
supim,  c.  12.  a  capias  against  a  man  on  an  indictment  of  felony,  does  not  bring 
a?F*Eaca  7  '^^  *"  **  ^^^  ^^^'  ^^  seems  (h)  that  he  is,  by  the  course  of  the 
40  Assise,  7«. '  ^^^  court,  to  be  amerced,  not  fined* 

Sect. 


^ 
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S0Ct.  8S.  It  b«A  been  Mden,  (^)  that  a  a^igeat  e^qape  may  (a)  3  H.  7.  J5. 
be  par^QP^  by  the  kipg  before  it  happens^  but  that  a  voluntaiy  |^-  ^'  ^' 
one  cannot  be  bq  pardoned ;  bpt  this  shall  be  more  fully  coj^si*    '    ^^^    ' 
dered  in  the  chapter  concerning  Pardon. 

Sect.  33.  And  it  seems^  (b)  that  by  the  common  law^  the  (6)  s.  p.  c.  55. 
penalty  for  suffering  the  negligent  escape  of  a  person  attainted^  Sammary,  lis. 
was  of  course  a  hundred  pounds,  and  for  suffering  such  escape  1  ^^'  ^* 
of  a  person  indicted  and  not  attainted,  was  five  pounds  (c) ;  but  /J^  §.  p.  q.  35, 
if  the  person  escaping  were  neither  attainted  nor  indicted,  it  Snmmaiy,  113. 
seems*  that  it  was  left  to  the  discretion  of  the  court  to  assess  ^  ^»j»*  |* 
such  a  reasonable  forfeiture  as  should  seem  proper;  and  {d)  if  25  £d. 3.39/ 
the  party  had  twice  escaped,  it  seems,  that  the  penalties  above-  F.  Cor.  45i. 
paisntioned  were  of  course  to  bje  doubled ;  yet  it  seejps,  that  the  ^^^  ^'S'  ^^' 
forfeiture  was  to  be  no  greater  for  suffering  {e)  a  prisoner  .com-  («)  p.  Cor.  iVe. 
mitted  on  two  several  accusations  to  escape,  than  if  he  had  b^^  ^  Assize,  51. 
committed  but  on  one. 

As  to  the  second  particular,  viz.  In  what  ipannex  offeiices  of 
ibis  kind  are  pumabable  by  stat^te. 

Sect.  34.  It  is  recited  by  5  Edw.  3.  c.  8.  '^  That  persons  in-  On  aoonvic- 
IJicted  of  felonies  in  times  past,  had  removed  the  mdictments  tion  for  letting 
before  the  king,  and  there  yielded  themselves,  and  by  the  marr  caSe^hcn^c 
shals  of  the  king's  bench  had  been  incontinently  let  to  bail,  and  defendant  is 
after  had  done  many  evil  deeds,  &c.''  and  jtbereuppn  it  is  enacted,  brought  before 
**  That  such  inditees  and  appellees  shall  be  safely  and  surely  kept  ^d™nt/the 
^*  in  prison,  as  belongeth  to  them,  according  to  the, charge  wbich  prosecator  may 
**  the  said  marshals  shall  have  of  the  justices ;  and  if  any  marshal  produce  and 
f'  shall  do  otherwise,  at  the  coinplaiiit  of  every  man  that  .will  com-  J|^e"Srral5'» 
"  plain,  the  Justices  shall  do  him  ri^ht  during  .the  tenns;  and  in  witness  on  the 

the  end  01  the  terms,  upon  their  rising,  the  said  marshals  sball  ^>  '^  w^ 

wk^^«»  u^f^.^  *u^ ;j  i..-*:^^-  u.^ ^  4.u^^  j^^^^  au^: 1^^ nation  of  the 

which 

dant, 

km, 

•*  prisoners  at  their  own  costs  and  charees ;  and  there  they  shall  J^StaSkt^Rex 
**  keep  them  in  prison,  and  shall  not  suffer  them  to  go  wandei;ing  «.  sharpness, 
''  abroad,  neither  by  bail  nor  without  bail.     And  if  any  such  pri-  Easter,  t6  Geo. 
"pqner  be  found  wandering.out  of  .prison  by  bail  or  without  bail,  ^ 
and  tjhat  be  found  at  (he  king's  ^uit,  or  at  the  suit  of  the  party, 
the  mar^als  which  shall  be  found  thereof  guilty  shall  have  half 
a  year's  impiisoument,  and  be  ransomed  at  the  king's  will;  ^nd 
''»^he  justices  diall  thereof  make  inquiry  when  tliey  see  -time; 
^'.apd  as  to  the  marshab,  it  shall  be  done  wjthin  the  verge  that 
**  |(¥bjcb:rea«on  will.    And  in  case  that  the  marshes  s^Jler  by 
''  their  assent  such  prisoners  to  escape,  they  ^ball  be  at  (be  law, 
*^  as  before  the  time  of  the  statute  they  had  been.     And  the  king 
'^  iDtendedi  not  by 'this  statute  to  losethe  escape,  where  he  ought 
^  to  have  the  same.*' 

Sect.  35.  Aibo  it  is  enacted  by  19  Hen.  7-  c.  10.  "  TChat  eveiy  vide5  Anne,c. 
''  sheriff  have  the  custody  of  the  king's  common  gaols,  daring  the  9.-rrhe.p«Bal- 
"  time, of  bis  office,  except  all  gaols  whereof  any  person  or  per-  J'^^ijli^b*^ 

sons  auhseqwcnt  part 
of  this  sti^te,  If  Uich  were  recited  in  the  former  edition  of  this  work,  have  hcen  expired  above  200  years* 
Vide  Rotf  hMi}^  Statotcs,  and  1  Bom's  Justioe,  603. 


u 
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''  sons  have  the  keeping  of  estate  of  inheritance :  and  that  all 
"  letters  patents  made  for  term  of  Iife>  or  years,  of  the  keeping 
''  of  the  said  gaols,  &c.  shall  be  annulled  and  void." 


CHAP.  XX. 


OF  ESCAPES  SUFFERED  BY  PRIVATE  PERSONS. 

Sammary,  112.  HAVING  in  the  precedent  chapter  endeavoured  to  shew  the 
nature  of  escapes  suffered  by  officers,  I  am  now  in  the  second 
place  to  consider  the  nature  of  such  escapes  suffered  by  private 
persons. 

But  the  law  being  generally  the  same  in  relation  to  such  escapes, 
as  in  relation  to  those  suffered  by  officers,  I  shall  refer  the  reader, 
for  the- general  learning  of  this  kind,  to  what  is  said  in  the  former 
chapter,  concerning  escapes  suffered  by  officers. 

I  shall  content  myself  in  this  place  with  considering  the  two 
following  particulars  i 

1.  Where  a  private  person  is  to  be  adjudged  guilty  of  such  an 
escape ; 

2.  In  what  manner  he  is  to  be  punished. 

As  to  the  FiBST  Point,  viz.  When  a  private  person  is  to  be 
adjudged  guilty  of  an  escape. 

Sect,  1.  It  seems  to  be  a  good  general  rule,  that  wherever  any 
person  hath  another  lawfully  in  his  custody,  whether  upon  an 

(a)  See  c.  12.  arrest  made  by  himself  or  another,  he  is  guilty  (a)  of  an  escape, 
i'hw"&95^*'   *^  ^^  suffer  him  to  go  at  large,  before  he  hath  discharged  himself 

^'      '      of  him  by  delivering  him  over  to  some  other  who  by  law  ought 
to  have  the  custody  of  him. 

4 

Sect.  2.  And  therefore,  if  a  private  person  arrest  another  for 
suspicion  of  felony,  and  deliver  him  into  the  custody  of  another 
private  person,  who  receives  him,  and  suffers  him  to  go  at  large, 

(b)  Sam.  112.     it  is  said,  (6)  that  both  of  them  are  guilty  of  an  escape ;  the  first, 

44  Assize,  12.  because  he  should  not  have  parted  with  him  till  he  had  delivered 

45  Ed.  sTaa.^'  ^™  ^°^^  ^®  hands  of  a  public  officer ;  the  latter,  because,  having 
F.  Cor.  454.'  charged  himself  with  the  custody  of  a  prisoner,  he  ought,  at  his 
F,  Escape,  3.  peril,  to  have  taken  care  of  him. 

(a)  F.  Cor.  345.  Sect*  3.  But  if  a  private  person,  having  made  such  an  arrest, 
(b)F.  Cor.  328.  have  delivered  over  his  prisoner  to  die  proper  officer,  as  the  she- 
S.  P.  C.34.  "^»  W  ^^  ^^^  bailiff,  (A)  or  a  constable,  (c)  from  whose  custody 
(e)  Snmni.  112.  the  prisoner  escapes,  the  party  who  made  the  arrest  is  not  charge- 

1  Hale,  594,       able  with  it. 
595. 

Sect.  4i.  But  if  no  officer  will  receive  such  prisoner  into  his  cus- 
02)  10  H.  7.  tody,  it  seems(c2)  to  be  the  safest  way  to  deliver  him  into  the  cus- 
F.  Escape,  8.     tody  of  the  township  where  the  person  who  arrested  him  lives,  or 

perhaps 
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perhaps  of  that  where  the  arrest  was  made,  which  shall  be  bound 
to  keep  him  till  the  next  gaol-delivery;  but  if  such  township  re» 
fuse  also  to  receive  him,  1  do  not  see  how  the  person  who  made 
that  arrest  can  discharge  himself  of  him  before  the  next  gaol- 
delivery,  unless  he  can  in  the  mean  time  procure  him  to  be  bailed. 

Sect.  5.  Neither  can  such  private  person  excuse  himself  of  the  Summary,  lu. 
escape  of  such  a  prisoner,  by  alleging  that  he  delivered  him  over  ^'  ^''  ^*^* 
to  a  sheriff  or  other  officer^  without  shewing  to  whom,  in  particu- 
kir,  by  name,  he  so  delivered  him,  that  the  court  may  certainly 
know  who  is  answerable  for  him. 

As  to  the  Secon  D  Point,  viz.  In  what  manner  a  private  person 
is  punishable  for  such  an  escape. 

Sect,  6.  I  shall  take  it  for  granted  that  if  it  were  voluntary,  he  Summaryi  iif. 
is  punishable  in  the  same  manner  as  an  officer,  for  which  I  shall  ^  ^°'*  ^^** 
refer  the  reader  to  the  former  chapter;  and  if  it  were  negligent,  he  vide  De  Te»- 
18  punishable  by  fine  and  imprisonment,  at  the  discretion  of  the  sier's  case, 
court.  ^}^'  *«?•  , 

woo  was  fined 
£50  for  effecting  the  escape  of  French  prisoners. 


CHAP.  XXI. 
OF  RESCOUS. 


The  offence  of  a  stranger  in  forcibly  freeing  another  from  an  ar-  i  Hale,  606. 
rest,  comes  under  the  notion  of  rescous^  which  in  most  instances  is^ 
of  the  same  nature  with  the  offence  of  breaking  prison,  which  hath' 
been  already  considered  in  the  eighteenth  chapter. 

It  seems,  therefore,  sufficient  for  the  declaration  of  the  nature 
of  this  crime,  to  shew, 

1.  In  what  cases  the  offence  of  rescous  agrees  with  the  offence 
of  breaking  prison. 

2.  In  what  it  differs. 

3.  What  provisions  the  legislature  has  made  upon  this  subject. 

I.  This  offence  agrees  with  that  of  breaking  prison  in  the  fol- 
lowing particulars. . 

Sect.  1.  First,  Whatever  is  such  a  prison  that  the  party  him-  2  Inst.  589. 
aelf  was,  by  the  common  law,  iruilty  of  felony  by  breaking  from  it,  ^-  f  v^*  ^»  ^** 

:^  u  4,  -14-      r  L-   1  •  'and  the  cases 

m  eveiy  such  case  a  stranger  was  guilty  of  as  high  a  crime  at  dtedc.  i8.s.i. 
least,  in  rescuing  him  from  it.  and  4. 


breaking  the  prison  is,  either  by  the  common  law,  or  by  the  sta- 
tute defrangentibus  prisonam,  saved  from  the  penalty  of  a  capital 
offender,  a  stranger  who  rescues  him  from  such  imprisonment,  is 
in  like  manner  also  excused ;  et  sic  i  converso. 

Sect. 
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Keiiwood,  78.  Sect.  3.  Thibdly,  As  the  party  himself  teems  not  to  be  gtnltj 
B.  Escape,  52.    of  feloQj  by  breaking  the  prison^  iinlees  hefo  out  of  it,  so  aeitfacr 

is  a  stranger,  unless  the  prisoner  actually  go  out  of  the  prison. 

F.  Endit.  50.  Sect.  4.  FouBTHLY,  As  the  sheriff's  return,  that  a  prisoner 

1  H.  7.  6.         h^th  broken  the  prison,  is  not  a  sufficient  ground  to  arraign  him 

j5urr.  £^^  ^^^1^  o&nce,  unless  he  be  indicted  also  for  it,  so  neither  is  his 

netum  of  a  reicom  a  good  ground  for  the  arraigmnent  of  the  re$^ 

euer,  nulass  he  be  indicted. 

Vide  sup.  c.  18.  Sect,  5.  Fifthly,  As  an  indictment  of  breaking  prison,  and 
8.  so.  fuid  c.  19.  also  an  indictment  of  escape,  must  specially  set  forth  the  nature 
Dyer,  164.        ^^  cauae  of  the  imprisonment,  and  the  special  circumstances  of 

the  fact  in  question,  so  also  must  an  indictment  of  rescous. 

Vide  9«p.  0. 18.  Sect*  6.  Sixthly,  As  those  who  break  prison  are  still  punish- 
t.  n*  fri^^le,  ts  for  a  high  misprision,  by  fine  and  imprisonment,  in  those 

cases  wherein  they  are  saved  from  judgment  of  death,  by  the  sta- 
tute defrangentilm  prisonam,  so  also  are  those  who  rescue  sudi 
prisoners  in  the  like  cases  in  the  same  manner  punishable. 

11.  The  offence  of  rescous  diffiers  from  that  of  breaking  prison 
in  the  following  particulars. 

Vide  sop.  c.  18.  Sect.  7.  First,  Whereas  a  person  committed  for  high  treason, 
1  ^Ju  «sr  ^^^  breaks  the  prison  and  escapes,  is  guilty  of  felony  only,  unless 
'  *  he  lets  others  also  escape  whom  he  knows  to  be  committed  for 
. .  .  p  ^  high  treason,  in  which  case  he  is  guilty  of  high  treason,  not  in  re- 
ds. '  '  spcct  of  his  own  breaking  of  the  prison,  but  of  the  rescous  of  the 
Stimmary,  109.  Others;  a  stranger  (a)  who  rescues  a  person  committed  for,  and 
Vf^^^'  ^M^'  S^^^y  ^*  ^%^  treason,  knowing  him  to  be  so  committed,  is  in  ail 
1 H.  6.' 5.  cases  guilty  of  high  treason;  and  by  .soaie(6)  he  is  in  like  manner 
F.  Cor.  s.  gwky,  whether  be  knew  that  the  prisoners  were  committed  for 
^^  C^  ^58S  ^^^^  treason  or  oot  BMt  this  opmion  is  not  proved  by  the  au- 
(e)  i*H.^.  5. '  thority  of  the  case(c)  on  which  it  seems  to  be  grounded. 

Sect.  8.  Secondly,  Whereas  a  prisoner  who  breaks  the  pri- 
(d)Sop.  c.  18.  son  may  be  arraigned  ((2)  for  such  onence  before  he  is  arraigned 
»•  17^*  of  the  crime  for  which  he  was  imprisoned,  he  who  rescues  one 

(•)  Vide  sap.  imprisoned  for  felony  cannot,  according  to  the  better  opinion,  (e) 
siinunr  116.  ^^  arraigned  for  such  offence  as  for  a  felofiy*  until  tfce  prin<;:ipal 
&  P.  C.  43.  *  offender  be  first  attainted ;  but  if  the  person  rescued  were  impri- 
contrery.  soned  for  high  treason,  the  rescuer  may  immediately  be  arraigned, 
for  that  in  lugh  treason  all  are  principals :  also  it  seems  that  he 
may  be  immediately  proceeded  against  for  a  nisprisiion  only,  if 
the  king  please. 

t  HI.  The  legislature  hath  «ade  provisions  -upon  this  subject 
iu  ihe  folk>wiBg  iostances. 

1.  In  assisting  the  rescue  of  a  prisoner  convicted  of  treason  or 
felony. 

tt.  In  aasistii^  the  Tescue  of  a  prisoner  committed  for  .petty 
larceny. 

3.  In  conveying  instruments  into   any  prison  to  facilitate 
escapes  of  prisoners  committed  for  treason  or  felony. 

4.  In  delivering  insjtruments  of  escape  to  persons  committed 
for  petty  larceny. 

5-  To 
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5.  To  aid  and  assist  in  rescuing  a  feion  or  traitor  from  the 
custody  of  a  constable. 

6.  In  rescuing  a  person  ordered  for  transportation. 
7«  In  rescuing  a  person  convicted  of  murder. 

B.  In  rescuing  the  dead  body  of  a  murderer. 

9'  In  rescuing  smugglers. 

10.  In  rescuing  offenders  against  the  Black  Act. 

t  Sect.  9.  First,  It  is  enacted  by  \6  Geo.  2.  c.  31.  "  That  if  Vide  |^Aim^^ 
**  any  person  shall,  by  any  means  M^hatsoever,  be  aiding  or  assist-  5  Amlc.  V?re* 
**  ing  to  any  prisoner  to  attempt  to  make  his  or  her  escape  from  spectisg  imeitt 
**  any  gaol,  though  no  escape  be  actually  made,  in  case  such  pri-  ^P^^^  ^^  P*^ 
**  soner  was  then  attainted  or  convicted  of  treason,  or  any  felony  9  \^|y.  ^  ^^  ^^ 
"  except  petty  larceny,  or  lawfully  committed  to,  or  detained  in,  by  which  kla 
"  any  gaol,  for  treason  or  any  felony  except  petty  larceny,  ex-  "^®^!*?2liu 
"  pressed  in  the  warrant  of  commitment  or  detamer,  every  person  d;  ckrgj,  tooo- 
"  so  offending  shall^  on  conviction,  be  transported  for  seven  pose  the  execv- 
"  years.**  ^^  "^  v^am, 

*'  or  to  reacae  pri- 

soners io  any  of  tlie  pretended  priTileged  pUou  Ihereut  mentloiKd. 

t  Sect.  10.  Secondly,  It  is  also  enacted,  ^'  That  in  case  such  Assisting  the 
**  prisoner  then  was  convicted  of,  committed  to,  or  detained  in  escape  of  a  pri- 
**  any  gaol  for  petty  larceny,  or  any  other  crime,  not  being  trca-  JJJ^nv^  aS 
^^  son  or  felony,  expressed  in  the  warrant  of  his  or  her  commit- 
^*  ment  or  detainer  as  aforesaid,  or  then  was  in  gaol  upon  any 
'*  process  whatsoever,  for  any  debt,  damages,  costs,  sum  or  sums 
''  of  money,  amounting  in  the  whole  to  the  sum  of  one  hundred 
**  pounds,  every  person  so  offending  as  aforesaid,  shall,  on  con- 
**  viction,  be  deemed  guilty  of  a  misdemeanor  liable  to  fine  and 
^  imprisonment.'' 

t  Sect.  11.  Thirdly,  It  is  also  further  enacted  by  par.  2.  ConT^yingin- 
**  That  if  any  person  shall  convey,  or  cause  to  be  conveyed,  into  cmuJT^caMta 
"  any  gaol  or  prison  any  visor  or  other  disguise,  or  any  instru-  transportation. 
"  ment  or  arms,  proper  to  facilitate  the  escape  of  prisoners;  and 
^  the  same  shall  deliver,  or  cause  to  be  delivered,  to  any  prisoner 
^'  in  any  such  gaol,  or  to  any  other  person  there,  for  the  use  of  any 
such  prisoner,  without  the  consent  or  privity  of  the  keeper  or 
under-keeper  of  any  such  gaol  or  prison ;  every  such  person, 
**  although  no  escape,  or  attempt  to  escape,  be  actually  made, 
"  shall  be  deemed  to  have  delivered  such  visor  or  other  disguise, 
instrument  or  arms,  with  an  intent  to  aid  and  assist  such  pri- 
soner to  escape  or  attempt  to  escape;  and  in  case  such  pri- 
**  soner  then  was  attainted  or  convicted  of  treason,  or  any  felony 
''except  petty  hrceny,  or  lawfully  committed  to,  or  detained  in, 
"  any  such  giaol  for  treason,  or  any  felony  except  petty  larceny 
^  expressed  in  the  warrant  of  commitment  or  detainer,  every 
"  person  so  offending  shall,  on  conviction,  be  deemed  guilty  of 
"  felony,  and  transported  for  seven  years." (0 

t  Sect. 

(1)  The  indictment  mast  state  that  the  Instru-  saspicion  only.    Walker's  case,  1774,  Cases  Crown 

meiiti  were  conveyed  with  a  design  to  effiKtnaie  Law,  92;  and  the  King  v.  Greeniff,  at  Maidstone, 

the^  escape.  O.  B.     But  no  ilidu:triient  can  be  Lent  Assises,  1786,  Oases  Crown  Law,  ?93.  Vide 

maintained  npou  this  act  of  partiament  for  contri-  also  the  case  of  William  Gibbons,  Cases  Crown 

hotltg  to  the  escape  of  a  pnsoncc  commttted  on  Law,  93.  twtU, 
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Bat  if  detained       t  Sect,  12.  FOURTHLY,  And  it  IS  further  enacted,  **  That  in 
for  petit  lar-       "  ease  the  prisoner  to  whom,  and  for  whose  use,  such  visor  or 
m«mor."*     "    *'  disguise,  instrument  or  arms,  shall  be  so  delivered,  then  was 
*'  convicted,  committed,  or  detained  for  petty  larceny,  or  any 
^*  other  crime,  not  being  treason  or  felony,  expressed  in  the  war- 
rant of  commitment  or  detainer,  or  upon  any  process  whatso- 
ever, for  any  debt,  damages,  costs,  sum  or  sums  of  money, 
''  amounting  in  the  whole  to  the  sum  of  one  hundred  pounds, 
every  such  person  so  offending  shall,  on  conviction,  be  deemed 
gui%  of  a  misdemeanor,  and  liable  to  fine  and  imprisonment/' 

Vide  6  Geo.  1.  t  Sect.  13.  FIFTHLY,  And  it  is  also  enacted  by  par.  3.  "  That 
c.  S3.  1. 5.  and  «  if  gQy  person  shall  aid  or  assist  any  prisoner  to  attempt  to  make 
whereto aMi^*  *'  ^^^  ^^  ^^^  escape  from  the  custody  of  any  constable,  head- 
felous  convict  to  "  borough,  tythingman,  or  other  officer  or  person  who  shall  then 
make  their  <*  have  the  lawful  charge  of  such  prisoner  in  order  to  carry  him  oi* 
p^ons  to"  *  '*  ^^^  ^^  gaol,  by  virtue  of  a  warrant  of  commitment  for  treason  or 
whom  they  are  ''  any  felony,  except  petty  larceny,  expressed  in  such' warrant ;  or 
delivered  to  be  "  Jf  guy  person  shall  be  aiding  or  assisting  to  any  felon  to  attempt 
felonrUuiout  *'  ^^  make  his  escape  from  on  board  any  boat,  ship,  or  vessel,  car- 
dergy.  And  "  rying  felons  for  transportation,  or  from  the  contractor  for  the 
win  A«o^"      "  transportation  of  such  felons,  his  assigns  or  agents,  or  any  other 

person  to  whom  such  felon  shall  have  been  lawfully  delivered  in 
order  for  transportation^  then  every  person  so  offending,  on  con- 
viction, shall  be  guilty  of  felony,  and  transported  for  seven 
"  years." 

Returning  from  t  Sect,  14.  SIXTHLY,  And  it  is  further  enacted,  "  That  if  any 
transportation,  '^  person  who  shall  be  ordered  for  transportation  in  pursuance  of 
felony.  «  ^^^jg  ^^^^  g)igl|  return  or  be  found  at  large,  without  some  lawful 

cause^  before  the  expiration  of  the  term,  he  shall  be  liable  to 
the  same  punishment,  prosecution,  trial  and  conviction,  as  other 
"  felons  returning,  &c.  from  transportation,  8cc.  are  liable  to.'' 

limiution.  f  Sect,  15.  Provided  always,  "  That  there  shall  be  no  prose- 

"  cution  for  any  of  the  said  offences,  unless  such  prosecution  be 
"  commenced  within  one  year  after  such  offence  committed." 

By  Stat.  1  and  2  Geo*  4.  c.  88.  s.  1.  intituled,  ^*  An  act  for  the 
amendment  of  the  law  of  rescue,"  it  is  enacted,  "  That,  from  and 
''  after  the  passing  of  this  act,  if  any  person  shall  rescue,  or  aid 
and  assist  in  rescuing,  from  the  lawful  custody  of  any  constable, 
officer,  headborough,  or  other  person  whomsoever,  any  person 
charged  with,  or  suspected  of,  or  committed  for  any  felony,  or 
on  suspicion  thereof,  then,  if  the  person  or  persons  so  offending 
*'  shall  be  convicted  of  felony,  and  be  entitled  to  the  benefit  of 
"  clergy,  and  be  liable  to  be  imprisoned  for  any  term  not  exceed- 
"  ing  one  year,  it  shall  be  lawful  for  the  court  by  or  before  whom 
any  such  person  or  persons  shall  be  convicted,  to  order  and  di- 
rect, in  case  it  shall  think  fit,  that  such  person  or  persons,  in- 
(Sie.)  *'  stead  of  being  so  fined  and  imprisoned  as  aforesaid,*  shall  be 

transported  beyond  the  seas  for  seven  years,  or  be  imprisoned 
only,  or  be  imprisoned  and  kept  to  hard  labour  in  the  common 
**  gaol,  house  of  correction,  or  penitentiary  house,  for  any  term 
''  not  less  than  one  and  not  exceeding  three  years." 

Sect.  2.  EnactS;  **  that,  from  and  after  the  passing  of  this  act,  if 

"  any 
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any  person  shall  assault,  beat,  or  wound  any  constable,  officer, 
headborough,  or  other  person  whomsoever,  with  intent  in  so 
doing,  or  by  means  thereof,  to  obstruct,  resist,  or  prevent  the 
''  lawful  apprehension  or  detainer  of  any  person  charged  with,  or 
"  suspected  of,  felony ;  or  if  any  person  charged  with,  or  sus- 
pected of,  felony,  shall  assault,  beat,  or  wound  any  constable, 
officer  or  headborough,  or  other  person  whomsoever,  with  in- 
tent in  so  doing,  or  by  means  thereof,  to  obstruct,  resist,  or  pre- 
vent his  or  her  apprehension  or  detainer;  then,  and  in  every  or 
any  such  case,  if  the  person  or  persons  so  offending  shall  be  con- 
victed of  a  misdemeanor  only,  it  shall  be  lawful  for  the  courts 
*^  by  or  before  whom  any  such  person  or  persons  shall  be  so  con- 
'^  victed  as  aforesaid^  to  order  and  direct,  in  case  it  shall  think  fit, 
"  that  such  person  or  persons  shall,  in  addition  to  any  other 
*^  pains,  penalties^  or  punishment  to  which  he,  she,  or  they  are 
*'  now  subject  or  liable,  be  kept  to  hard  labour  for  any  term  not 
**  exceeding  two  years,  and  not  less  than  six  months.'' 

t  Sect.  1 6.  Seventhly,  By  0,5  Geo.  2.  c.  37.  s.  9.  it  is  enacted,  Rescning  a oon- 
"  That  if  any  person  or  persons  whatsoever  shall  by  force  set  at  ^^^^  *^'  murder, 
'*  liberty  or  rescue,  or  attempt  to  rescue  or  set  at  liberty,  any 
*'  person  out  of  prison  who  shall  be  committed  for,  or  found  guilty 
*^  of,  murder;  or  rescue,  or  attempt  to  rescue,  any  person  con- 
**  victed  of  murder,  going  to  execution,  or  during  execution,  every 
"  person  so  offeuding  shall  be  deemed  guilty  of  felony,  and  suffer 
"  death,  without  benefit  of  clergy." 

t  Sect.  17.    Eighthly,  By  25  Geo.  2.  c.  39*  it  is  enacted,  ReKuingtbo 
'*  That  if  any  person  or  persons  whatsoever  shall,  after  such  exe-  ^^^  ^y  ^^ 
**  cution  had,  by  force  rescue,  or  attempt  to  rescue,  the  body  of  "*"  ^^^' 
*'  such  offender  out  of  the  custody  of  the  sheriff,  or  his  officers^ 
"  during  the  conveyance  of  such  body  to  any  of  the  places  directed 
''  by  the  act;  or  shall  by  force  rescue,  or  attempt  to  rescue,  such 
*'  body  from  the  company  of  surgeons,  or  their  officers  or  ser- 
**  vants,  or  from  the  house  of  any  surgeon  where  the  same  shall 
"  have  been  deposited  in  pursuance  of  this  act ;  every  person  so 
''  offending  shall  be  transported  for  seven  years,  and  shall  be  sub- 
'^  ject  to  the  like  punishment.  Sic.  in  case  of  returning,  as  by  law 
"  other  felons  returning  from  transportation  are  subject  to." 

t  Sect.  18.  Ninthly,  By  1 1  Geo.  2.  c.  26. "  If  any  persons,  to  By  «  WUL  and 
"  the  number  of  five  or  more,  shall,  in  a  tumultuous  and  riotous  ^^■^-  *•  *^«  ^ 
''manner,  assemble  themselves  to  rescue  any  offender  against  ^utjofany 
"  9  Geo.  2.  c.  23.  or  to  assault,  beat,  or  wound  any  person  or  pound  breach, 
"  persons  who  shall  have  given,  or  be  about  to  give,  any  infor-  °^^**^J^^^®^ 
''  mation  or  evidence  against,  or  shall  have  discovered  or  given  chattels  db- 
"'evidence  against,  or  be  about  to  discover  or  give  evidence  trained  for  rent, 
"  against,  seize  or  bring  to  justice  any  person  or  persons  offend-  of  M**^*od«*^ 
**  ing  against  the  said  act,  they,  their  aiders  and  abettors,  shall  be  distnuned,  shall 
"  guilty  of  felony,  and  the  court,  on  conviction,  shall  have  power  p«j  treble  da> 
"  to  transport  them  for  seven  years."  vfdi^RS^mfS. 

342.    C.C.  C.li0.and461. 

t  Sect.  19.  Tbnthly,  By  9  Geo.  1.  c.  22.  commonly  called  Rescuing  au 
The  Black  Act,  "  If  any  person  or  persons  shall  forcibly  rescue  g^^^*^®"  ^^ 
**  any  person  being  lawfully  in  custody  of  any  officer  or  other     ^ 

'*  person, 
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''  petvoQ^  for  any  of  the  offences  meDtioned  iii  the  9ct»  or  if  my 
persoa  or  persoos  shall  by  gift,  or  promise  of  money,  or  other 
reward,  procure  any  of  his  majesty's  subjects  to  join  him  or 
them  in  any  such  unlawful  act,  every  person  so  offending  shall 
suffer  death,  without  benefit  of  clergy/' 
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For  ooBtenpts 
in  Chancery, 
▼ide  S  Com. 
Dig.  89  to  4«. 
Rastal,  S68. 
1  Bar.  K.  B. 
110. 

Rajmood,  576. 
C,  Car.  146. 

1  Roll,  .'915. 
1  Bar.  K.  B. 
353. 


SalkeM,  84. 
8  Mod.  198. 
Bladlt.'89S. 

2  Stia.  1068. 


3  H.  7.  6. 
f  2  Ed.  4. 33. 
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OF  ATTACHMENT. 

Having  shewn  in  what  manner  offenders  may  be  appre* 
bended  without  process  from  a  court  of  record^  I  am  now  to  shew 
in  what  manner  they  may  be  brought  into  court  by  such  process. 

Of  Process  from  a  court  of  record  there  are  two  sorts. 

1.  Such  as  may  be  awarded  by  Uie  discretion  of  the  justices 
upon  a  bare  suggestion^  or  their  own  knowledge,  without  any 
Appeal,  Indictment^  or  Information. 

£.  Such  as  can  be  awarded  only  upon  soch  accusalaons. 

The  First  is  generally  called  an  aitachmetU,  and  is  properly 
grantable  in  cases  of  contempts,  agaiost  which,  for  the  most  part, 
all  courts  of  record  generally,  1)Ut  more  especially  those  of  West* 
minster-Hall,  and  above  all  the  Court  of  King's  Bench,  may  pro- 
ceed in  a  aunmary  manner,  according  to  their  discretion. 

Sect.  1.  If  the  contempt  happen  to  be  done  by  a  person  pre- 
sent in  the  court,  and  it  appear  either  from  the  confession  of  the 
party  on  his  examination  upon  oath,  or  by  the  view  or  immediate 
observation  of  the  judges  themselves,  the  court  may  immediately 
record  the  crime,  and  commit  the  offender,  and  also  inflict  such 
further  punishment  as  shall  seem  proper. 

And  if  such  offences  be  done  by  a  person  not  present  in  court, 
and  be  complained  of  by  affidavit,  the  court  will  either  make  a 
rule  on  the  party  to  attend  at  a  certain  day,  in  order  to  answer  the 
matter  of  the  OHnpiaint  against  him;  or  else  will  make  a  rule  upon 
him  to  shew  cause  why  an  attachment  should  not  be  granted 
against  him;  or  else,  if  the  offence  be  of  a  very  exorbitant  nature 
as  for  words  of  contempt  of  the  court  itself,  will  grant  an  attachr 
ment  on  the  first  complaint,  without  any  such  rule  to  shew  cause;, 

And  the  party  who  is  ordered  to  attend  the  court  in  pursuance 
of  such  rule,  ought  regularly  to  appear  in  proper  persoa,  and  not 
by  attorney;  as  also  must  every  one  against  whooa  an  attachment 
is  granted* 

And  if  the  offence  be  of  a  heinous  nature,  and  the  person 

attending  the  court  upoti  such  a  rule  to  answer  it,  or  appearing 

upon  an  attachment,  be  apparently  guilty,  the  court  will  generally 

commit  him  immediately,  in  order  to  answer  interrogatories,  to 

be  exhibated  against  bim  in  relation  to  such  oontempt    But  if 

tbere  be  any  favourable  circumstances  to  extenuate  or  oxcase  tiie 

oflbnce,  or  if  it  appear  doubtful  whether  the  party  he  guilty  of  it 

or 
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or  fiof^  the  court  wlK  generllhjr  m  dieif  dbcretioii  suffef  th«  party* 

haviog  first  given  notice  of  his  intention  to  the  prosecutor,  to 

enter  into  a  recognizance  to  answer  such  interrogatories ;  and  if 

no  such  interrogatories  be  exhibited  within  four  days  after  such  ^^  j^^  „^ 

recognizance,  will  discharge  tb($  r^ogoiaance  upM  motion ;  yet  Honiey/sTerm 

if  the  party  do  not  make  such  motion^  and  the  interrogatories  be  ^P*  ^^^ 

exhibited  after  the  four  days,  the  court  will  compel  him  to  answer 

them. 

But  in  all  the  cases  abovementioned,  if  the  party  fully  purge  The  Qaeen 
himself  upon  oath,  in  his  answer  to  such  interrogatories,  of  the  S?^*'*^' 
whole  matter  charged  upon  him^  the  court  will  discharge  him  of  Anna, 
the  contempt,  and  leave  the  prosecutor  to  proceed  against  him  6  Modem,  7S. 
for  the  perjury,  if  he  thinks  fit :  but  if  the  party  confess  part  of  V^^*  ^^* 
die  contempts  in  his  answer  to  such  interrogatories,  and  deny  ^^f  **'  ^    ' 
others,  the  court  will  not  disdiarge  him  from  the  contempts  so  3  Borr.  isf9. 
denied,  but  will  proceed  farther  to  examine  the  truth  of  them^  ^^  ^o^*  ^^* 
and  will  inflict  such  punishment  as  from  the  whole  shaU  appear  ^^^^y^^  53. 
reasonable:  neither  will  the  court  discharge  die  party  upon  a 
shifting  or  evasive  answer  to  any  material  part  of  the  charge 
against  him,  but  will  punish  hifm  in  the  same  manner  as  if  he  hiKl 
confessed  it  (1) 

But  for  the  better  understanding  in  what  cases  the  court  may 
proceed  in  the  manner  abovementioned  against  such  offenders,  I 
shall  endeavour  to  shew, 

I.  Where  it  may  so  proceed  against  the  ministers  of  die  courts 

It.  Where  against  others. 

Aa  to  the  First  of  these  Points  I  shall  consider, 

1.  Where  it  may  so  proceed  against  sheriffs,  bailiffs  of  fran- 
chises, and  sheriffs  bailiffs. 

2.  Where  against  attoruies,  and  others  acting  as  such. 

3.  Where  against  other  officers. 

4.  Where  against  jurors. 


(1)  The  object  of  ui  attachment  is  to  bfmg  the 
party-  penoiially  before  the  cqart.  Od  appearauce 
he  is  permitted  to  enter  into  a  re<^ogniBBnce  with 
two  sureties,  m  saoh  sum  as  the  court  shall  direct^ 
t6  appear  and  make  answer,  upon  oath>  to  such 
interrogatories  as  shaJ]  be  exhibited  against  hira. 
Barnard,  K.  B.  58.  After  the  interrogatories  are 
SlBd,  and  not  befera,  the  party  may  confess  the 
contempt,  unless  in  the  case  of  a  rescue,  or  ibr 
contempt  in  the  face  of  the  coart,  1  Black.  649, 
and  submit  to  the  mercy  of  the  couit,  1  Black.  6. 
Otherwise  examinations  are  taken  thereon,  and 
lefeiied  to  the  roaster  of  the  crown-office  to  make 
his  report  B.  R.  U.  CS.  But  the  party  is  not 
obliged  to  answer  any  interrogatories  tending  to 
convict  him  of  any  other  offence,  Strange,  444,  or 
which  may  subject  him  to  a  penalty,  B.  R.  H. 
tt39.  Upon  these  examinations  the  master  is  to 
nake  his  report,  and  the  party  it  then,  and  not 
before,  either  acqpttted  of  tfie  chafgc,  or  adjudged 
in  contempt.  B.  R.  H.  S3,  and  in  the  latter  case, 
is  either  immediately  sentenced  or  commftted  to 


As 


the  marshal,  unless  the  court  wnve  giving  judg- 
ment, and  order  the  recogniaanoe  to  be  disdbarged, 
3  Burr.  1356,  or  the  Attorney-General  consent 
that  he  may  continue  upon  the  recogmaance  to 
appear,  under  a  rehs  of  court,  at  some  fiiture  time, 
3  Burrow,  797.  4  Borr.  3105.  The  master's 
report  cannot  be  moved  for  the  last  day  of  term, 
unless  n|X>n  extraordinary  cases,  without  permis* 
sion  of  the  conrt,  1  Black.  311,  auch  as  in  attach- 
ments  for  non-payment  of  costs,  or  not  returning  a 
writ,  1  Burrow,  6^1.  Nor  will  the  court  grant  a 
day-rule  to  one  committed  for  a  contempt.  1  Bar- 
nard, K.  B.  167. 

NoTB.  ModoAs  and  afirdavits  for  attachments 
in  civil  suits  are  proceedings  on  the  civil  side  of 
the  court  of  king's  bench  until  the  attachment 
issue,  and  are  to  be  intitied  with  the  names  of  the 
parties  \  but  as  soon  as  the  attachments  issue,  the 
proceedings  an  on  the  crown  side,  and  from  that 
time  the  king  is  to  be  OBBied  as  the  prosecutor. 
3  Term  R^.  153. 
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As  to  the  first  of  these  particulars  I  shall  endeavour  to  shew, 

1.  Where  the  court  may  so  proceed  against  sheriffs^  bailiiFs  of 
firancfaises,  and  sheriffs  bailiffs,  for  not  executing  a  writ. 

2.  Where  for  doing  it  oppressively. 

3.  Where  for  not  doing  it  effectually. 

4.  Where  for  making  a  false  return. 

As  to  the  first  particular,  viz.  In  what  cases  the  court  may 
proceed  in  the  manner  abovementioned  against  sheriffs,  bailiffs 
of  franchises,  and  sheriffs  bailiffs,  for  not  executing  a  writ. 

Sect.  2.  It  seems  clear  from  the  general  reason  of  the  law, 
which  gives  all  courts  of  record  a  kind  of  discretionary  power 
over  all  abuses  by  their  own  officers,  in  the  administration  or 
execution  of  justice,  which  bring  a  disgrace  on  the  court  them- 
selves, as  not  taking  sufficient  care  to  prevent  them,  that  where* 
'  ever  it  shall  appear,  that  any  such  officers  have  been  guilty  of  any 
D  er  218.        corrupt  practice  in  not  serving  any  writ — as  where  they  refuse  to 

do  it,  unless  paid  ao  unreasonable  gratuity  fi'om  the  plaintiff-— or 
receive  a  bribe  from  the  defendant — or  give  him  notice  to  remove 
his  person  or  effects,  in  order  to  prevent  the  service  of  any  writ, 
the  court,  which  awarded  it,  may  punish  such  offences  in  such 
manner  as  shall  seem  proper  by  attachment,  &c.  as  well  as  the 
court  of  king's  bench,  which  has  a  general  superintendency  over 

(a)  Noy,  loi.     all  crimes  whatsoever  (as  the  Star-chamber  (a)  had  also  formerly), 

but  commonly  leaves  offences  of  this  kind,  in  relation  to  causes 
in  other  courts,  to  be  punished  by  such  courts  to  which  they 

(b)  s  Bar.  K.     more  immediately  belong  {b).    But  if  there  neither  appear  to 

I  Veut!  11         ^^^^  been  any  palpable  corruption  in  the  case,  nor  particular 
Stnnge,  567.     obstinacy,  as  by  disobeying  a  special  rule  of  the  court,  in  rela- 
Hob.  264.         tion  to  the  service  of  such  writ,  nor  other  extraordinary  circum- 
ton^'^SecT^   Stances  of  wilful  negligence,  the  judgment  whereof  is  to  be  left 
PniceM,  15.       to  the  discretion  of  the  court,  it  seems  not  to  be  usual  to  grant 
104.  an  attachment  in  such  cases,  but  to  leave  the  party  to  his  ordi- 
nary remedy  aeainst  the  officer ;  which  he  may  have  either  by 
serving  him  with  rules  to  return  the  writ,  &c.  or  by  suing  him 
for  the  damage  sustained  by  his  negligence,  in  an  action  of 

(c)  F.  N.B.  38.  escape,  or  on  the  case,  or  by  taking  out  an  alias  {c)  and  pluries, 
47. 265.  which  if  the  sheriff  do  not  execute,  an  attachment,  directed  to 
264. 6i  263.  ^^^  coroners,  goes  against  him  of  course,  unless  he  give  a  good 
Hob.    '            excuse  for  his  not  having  done  it.     f  And  if  the  coroners  do  not 

(d)  2  HI.  Rep.  ^'c<^ute  the  writ,  the  court  will,  in  the  first  instance,  grant  an 
912. 1218.         attachment  against  them  directed  to  elizors  (c/). 

As  to  the  second  particular,  viz.  Where  the  court  may  pro- 
ceed in  the  manner  abovementioned,  against  a  sheriff,  or  bailiff, 
&c.  for  an  oppressive  practice  in  the  execution  of  a  writ. 

Sect.  3.  It  is  every  day's  practice  to  grant  attachments  for  mis- 
demeanors of  this  kind,  as  for  using  needless  force,  violence,  and 
terror,  in  making  an  arrest ;  or  by  breaking  open  doors  where  by 
law  it  is  not  justifiable,  and  there  is  no  plausible  excuse  for  doing 

II  H. 6.42,43.  it;  or  treating  the  persons  arrested  basely  and  inhumanly;  or 

keeping 


Cb.  84.  OF  ATTACHMENT.  «09 

k^ping  them  in  custody  till  tbey  consent  to  pay  money  for  their 
deliverance;  or  making  an  arrest  without  due  authority^  as  by 
force  of  a  blank  (a)*  warranty  filled  up  with  the  name  of  a  special  (a)  Noy,  loi. 
bailiff  by  the  party  himself,  or  bailiff,  without  the  privity  or  sub-  ^^^'JJ%*a 
sequent  agreement  of  the  sheriff. 

Yet  I  have  sometimes  known  attachments  of  this  kind  denied, 
in  respect  of  the  common  use  of  the  practice,  which  by  experi- 
ence hath  been  found  to  be  almost  necessary  in  some  cases  to 
prevent  the  defendant's  having  notice  of  the  intended  arrest ;  and 
therefore,  if  it  shall  appear  to  the  court,  that  there  was  any  such 
reasonable  cause  for  such  a  proceeding,  it  will  be  a  great  induce- 
ment to  excuse,  if  not  wholly  to  dispense  with  it.  ' 

As  to  the  third  particular,  viz.  Where  the  court  may  proceed 
in  the  manner  abovementioned  against  a  sheriff,  or  bailiff,  8cc.  for 
not  executing  a  writ  effectually. 

Sect.  4.  It  seenjs  clear,  that  where  any  such  officer  is  guilty  of  s  Barr.  797. 
any  corrupt  practice  in  depriving  the  party  who  sues  out  a  writ  Donglas,  446. 
of  that  benefit  and  advantage  which  he  ought  to  have  from  the  ^  '• 
execution  of  it,  he  is  liable  to  be  punished  in  the^  manner  above-  (6)  F.  Process, 
mentioned ;  as  if  he  levy  the  debt  by  virtue  of  an  execution,  and  J^*^*' 
keep  the  money  in  his  own  hands,  and  embezzle  it:  but  unless  ^p\^^i^^[' 
there  appear  some  gross  and  palpable  corruption  in  a  sheriff  neg-  i89.  pi.  so. 
lectin^  to  return  a  writ,  which  hath  been  executed  by  him,  or  to  *i»  «*• 
bring  in  the  body,  or  the  money,  8cc.  according  to  his  return,  the  %%^^^{^ 
court  will  hardly  grant  an  attachment  against  him  immediately.  Con.   .' 
but  will  rather  proceed  against  him  by  rules  to  return  the  writ,  B.  Process,  «5. 
&c.  and  if  he  do  not  obey  them,  will  increase  the  amercements  vicoQt?35?* 
upon  him  till  he  do,  or  perhaps  grant  an  attachment  for  the  con-  3  H.  7.'  11. 
tempt :  and  (6)  if  the  sheriff  return,  that  he  sent  the  process  to  f\^^^}^'  ^' 
the  bailiff  of  a  liberty,  who  hath  given  him  no  answer,  a  non  Y^^  ^^  104!"' 
omittas  shall  be  awarded  to  the  sheriff:  and  if  he  return,  that  he  1^2. 132. 135. 
sent  the  process  to  such  bailiff,  who  hath  returned  a  cepi  corpus,  |25. 
or  such  like  matter,  and  the  bailiff  bring  not  in  the  body  or  money,  R^^dc  V?-* 
&c.  at  the  day,  by  the  better  (c)  opinion  the  bailiff  shall  be  coot.3o. 
amerced,  and  a  writ  {d)  shall  issue  to  the  sheriff,  to  distrain  the  *^  ^«  3«  ^3. 
bailiff  to  bring  in  the  body,  8cc.  ^^^  ^p^ 

Capias,  pi.  SO.    B.  Process.  25. 48.  113, 115.    B.  Return,  96. 99.    5  Ed.  4. 14.    11  H.  4.  43.     38 
£.  a  1.     39  Ed.  3.  3.    8  H.  5.  2. 

As  to  the  fourth  particular,  viz.  Where  the  court  may  proceed 
in  the  manner  abovementioned  against  a  sheriff,  8cc.  for  making 
a  false  return  to  a  writ. 

Sect.  5.  There  seems  {e)  to  be  no  doubt,  but  that  wherever  (e)F.  Process, 5. 
any  such  officer  endeavours  to  impose  upon  a  court,  by  making  B.  Surmise,  19. 
a  return  to  a  writ  of  a  matter  known  by  him  to  be  false,  he  is,  in  J^turodc Brief, 
strictness,  liable  to  be  punished  in  this  manner,  for  his  contempt.  Rasul,  Habeas 
Yet  it  seems,  that  the  court  will  not  easily  be  prevailed  on  to  Corpus,  7. 
proceed  in  this  manner  for  a  bare  false  return,  but  will  rather 
leave  the  party  injured  by  it  to  his  remedy  by  an  action  on  the 
case,  unless  there  be  some  extraordinary  circumstances  of  hard- 
ship or  oppression ;  as  where  {f)  an  officer  who  had  arrested  one  (/)  11  H.  0. 
on  a  capias,  returned,  that  he  had  taken  him,  but  that  the  party  **»  ^' 

VOL.  II.  P  was     ^  ' 
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Sect,  1  ] .  It  seems,  that  it  may  not  only  proceed  in  such  man- 
ner against  them  for  disobedience  of  its  rules,  after  notice  given 
them  of  such  rules,  either  expressly  or  impliedly ;  but  also,  for 
any  such  ill  practice  as  is  against  the  known  and  obvious  rules  of 
(a)  C.  Car.  5«.  justice  and  common  honesty ;  as  for  forging  (a)  a  writ,  or  any 
D*  er  241  244   ^^^^  matter  of  record,  (6)  or  but  attempting  to  do  it ;  or  for 
6) F.' Attach. 7.  taking  out  a  capiat,  (c)  which  has  nb  original  to  warrant  it;  or 
c)  «o  H.  6. 37.  for  receiving  (d)  money  of  the  client  for  suing  out  an  original, 
S^^^'car^f    and  also  for  the  fine  due  thereon  to  the  king,  where,  in  truth,  no 
74.    *      '     '   original  has  been  sued  out,  nor  any  fine  paid  to  the  king ;  or  for 
(e)  16  Ed.  4. 5.  endeavouring  to  impose  upon  the  court  j  as  (e)  by  causing  an 
VideTi  Geo  2   ^^tion  to  be  brought  against  one  in  it  by  collusion,  without  any 
c.  13.  just  ground,  in  order  to  intitle  the  party  to  the  privilege  of  the 

12 Geo. I.e. 29.  court,  and  afterwards,  upon  the  examination  of  the  matter  in 
ffYM^^QBt!  ^^^^>  giving  a  false  account  of  it ;  or  (J)  for  giving  directions  to 
3  Burr.  1564.  *  &  sheriff  concerning  what  persons  he  should  return  on  a  panel ; 
Vide  1  Black.  2.  and  for  Other  misdemeanors  of  the  like  nature. 

As  to  the  Third  Point,  viz.  Where  the  court  may  proceed 
in  the  manner  above-mentioned  against  other  officers  of  the  court. 

2  Bar.  K.  B.  Sect.  12.  There  being  scarce  any  thing  of  this  kind  to  be  niet 

Vd  ft  secLi  ^^^^  ^"  ^^®  books,  I  shall  only  observe,  that  it  seems  clear,  from 
F.  Off.  del  *  t^^  general  reason  of  the  law,  which  gives  all  courts  of  record  a 
Conrt,  12.         kind  of  discretionary  power  in  the  government  of  their  own 

D***'^«i^8 ^^'  ^®^®''s>  ^^^^  ^^y  8"^^  court  may  proceed  in  such  manner  against 

"^  '      *         any  such  officer,  not  only  for  refusing  to  execute  its  commands, 

(g)  F.  Tres.  73.  or  for  executing  them  irregularly,  remissly,  (g)  br  oppressively, 

b^Rfi'  ^'  ^^'       ^"*  *^^^  ^^'  *'^  kinds  of  oppression  or  injustice  done  by  them  in 

the  execution  of  their  offices,  or  by  colour  of  them. 

As  to  the  Fourth  Point,  viz.  In  what  cases  the  court  may 
proceed  in  the  manner  above-mentioned  against  jurors. 

Sect.  13.  It  is  observable,  that  jurors  may  be  considered  either 
in  a  ministerial  capacity,  viz.  as  persons  bound  to  attend  the 
court,  in  order  to  perform  the  duty  for  which  they  are  returned, 
until  they  shall  be  discharged ;  or  in  a  judicial  capacity,  viz.  as 
judges  of  the  fact  which  is  to  be  tried  or  inquired  by  them. 

And  therefore,  for  the  better  understanding  of  this  matter,  I 
shall  consider, 

1.  How  far  jurors  are  punishable  in  the  manner  above-men- 
tioned in  their  ministerial  capacity. 

2.  How  far  in  their  judicial. 

As  to  the  first  particular,  viz.  How  far  jurors  are  punishable 
by'  attachment  in  their  ministerial  capacity. 

It  seems  clear,  that  jurors  are  punishable  in  the  manner  above- 
mentioned  in  their  ministerial  capacity,  in  the  following  in- 
stances. 

48£d.  3.  so.         Sect.  14.  First,  For  making  default.     As  where  more  than 

one  of  the  persons  returned  on  a  jury  do  appear,  but  not  a  suf- 

268.     ^  ^^^'    ficic^t  number  to  take  an  inquest,  and  some  (A)  of  the  others 

come 
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come  within  vie^  of  the  court,  or  into  the  same  town  (a)  in  which  («)  ^^  ^^'^' 
thexourt  is  holden,  but  refuse  to  come  into  the  court  to  be  48£d.3.so.' 
sworn;  in  which  cases,  upon  proof  of  such  matter,  the  court (6)  B.Jurors,25t26. 
may,  at  the  prayer  of  the  party,  order  the  jurors  who  appeared,  f^^'^'ll' 
to  inquire  what  is  the  yearly  value  of  such  defaulter's  lands,  and  ^^^g  ' 

&fter  such  inquir}'  made,  either  to  summon  them  to  appear,  on  4  £d.  4. 37. 
pain  of  forfeiting  such  sum  as  their  lands  have  been  found  to  be  ^  H.4.5. 
worth  by  the  year,  or  some  lesser  (c)  sum,  or  impose  (d)  a  fine  8^Co.'4i!' 
of  the  like  sum  upon  them,  without  any  farther  proceeding.    But  (c)  RasU  t67. 
it  seems,  (e)  that  such  juror  shall  be  liable  to  lose  his  issues  only  W  Ra8t.267, 
for  such  default,  and  oot  the  yearly  value  of  his  lands,  unless  the  ^^x  F.Peine.i.f. 
party  pray  it.     But  a  juror  (Jf)  who  hath  actually  appeared,  and  30  Assize,  4«. 
after  makes  default,  is  said  to  be  subiect  to  such  forfeiture  of  the  4^*  <^*  ^* 
yearly  value  of  his  {ands,  whether  the  party  pray  it  or  not,  because  3^  ^  ^  ^  ' 
his  contempt  appears  to  the  court  by  its  own  record;  yet  (s)  even  b.  Jorors,  i5. 
in  this  case,  the  court,  in  discretion,  will  sometimes  only  impose  ^'  ^€* 
a  small  fine.    Also  it  is  said,  that  no  juror  shall  be  subject  to  (/?FXhal.  47. 
such  penalty,  where  (Ji)  the  inquest  could  not  be  taken  if  he  had  s6  H.'e.  S7. 
appeared ;  as  where  but  five  of  the  jurors  summoned  on  an  assize,  (f)  F*  Office  de 
have  had  a  view  of  the  land.     Also  it  seems  (i)  that  a  juror  who  a)r!T^nt,  3. 
makes  a  default  without  ever  coming  into  the  town  wherein  9  h.  4. 5. 
the  court  is  holden,  is  liable  only  to  lose  his  issues,  or  to  be  (»)  ^o  E.  4. 19. 
amerced,  but  not  to  be  fined :  And  it  is  said,  that  he  shall  neither  39^  J^sgjz^  17. ' 
(k)  be  fined  nor  amerced,  if  the  defendant  be  essoined  on  the  Qu.48£.'3.i2. 
day  on  which  the  jury  was  to  appear,  for  that  his  appearance  in  ^  Assise,  14. 
such  case  would  be  to  no  purpose.     And  it  seems  {I)  question-  ^k  i  h.'?.  8. 
able  whether  a  juror  be  amerciable  for  not  appearing  at  the  re-  (m)F.  Ass.  136. 
turn  of  a  sicut  alias  venire  facias,  where  the  first  venire  was  not  ^^'    . 
served.     Neither  doth  a  juror  seem  to  be  amerciable  at  all,  at  ^  Amerce  68. 
the  day  of  the  return  of  the  first  venire  (m)  facias,  except  before  See  the  chapter 
justices  errant^  or  of  oyer  and  terminer,  &c.  of  Process 

"^  against  Jarors. 

Sect.  15.  Secondly^  For  refusing  to  be  sworn  when  they  do  ,  .  ., 

17  I  •  L  •-.  /  \  _x     r  J  («)  *  Inst- 14«. 

appear,     ror  which,  as  it  seems,  (w)  every  court  of  record  may,  44  Ed,  3. 19. 
of  common  right,  impose  such  a  reasonable  fine  on  any  one  re-  8  Co.  38. 
turned  on  a  grand  or  petit  jury,  as  shall  seem  convenient.  ^  ^*  ^*  ^^* 

Sect.  \6.  Thirdly,  For  refusing  (0)  to  give  any  verdict  at  ^5^^  *"^  ' 
all.    '  Nov,  49. 

3  Bulst  173.  9  H.  6. 44. 

Sect.  17.  Fourthly,  For  endeavouring  to  impose  upon  the  g»)«9  Ass.  «7. 
court;  as  where  (p)  a  petit  jury  ofi'er  a  verdict  to  the  court,  as  f^'5*'^*.'^^Q 
agreed  to  by  their  whole  number,  where,  in  truth,  some  of  them  ^  ^^  ^5,,  j^^. 
have  not  agreed  to  it :  Or  where  (9)  they  agree  upon  two  ver-  (q)  Cro.  £liz. 
diets,  and  first  offer  one  of  them  to  the  court,  and  to  stand  to  it,  ^.^*    .  ^ 

if  the  court  shall  express  no  dissatisfaction  to  it,  but  if  the  court  bufortheu-vcr- 
shall  dislike  it,  then  to  give  the  other.  diet. 

3  Keb.  805. 
2  Levinx,  140.  205.    2  Jones,  83.     Su.  642. 

Sect.  18.   Fifthly,  For  misbehaving  themselves  after  their  Wi4H.  7. 
departure  from  the  bar ;  as  where  they  (r)  do  not  all  keep  10-  VaJSi.  151. 
gether  Ull  they  have  given  their  verdict ;  or  where  any  (5)  of  them  M  Dyer,  78. 
carry  any  thing  eatable  with  them  in  their  pockets  ;  or  eat,  (0  or  W  ^?"'4^®' 

¥.  Eittin.  17.    B.  Jur.  13. 
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drink,  or  otherwise  refresh  themselves  without  leave  from  the 
Dr. ^dSt.^^  court,  before  they  have  given  their  verdict,  though  they  were 
1  Inst  fit,  agreed  (a)  on  it,  and  were  also  M  the  time  in  the  custody  of  the 
9  Hale,  996.      bailiff  appointed  to  take  care  of  them. 

(6)Rast.S99.  Sect,  19-  Sixthly,  For  sending  (6)  for,  or  receiving  instruc- 
F  °EMni^  17  ^'^"^  ^^^^  either  of  the  parties  concerning  the  matter  in  question, 
1  Insi.  227. '     and  therefore  (c)  much  more  for  receiving  a  bribe. 

2  HaJe,  296. 

(c)  40  Ass.  43.    See  Book  1.  c  27.  p.  467.    2  Hale,  160, 161.  dlO  to  SIS.    5  £d.  S.  c.  10.    34  Ed.  5. 

C.8.     38  Ed.  3.  c.  12.    Lord  Raym.  407. 

As  to  the  second  particular,  viz.  How  far  jurors  are  punish-' 
able  in  the  manner  above-mentioned  in  their  judicial  capacity* 

Sect.  20.  It  seems  to  be  the  current  opinion  of  the  old  books^ 
that  jurors  are  not  subject  to  any  prosecution  for  a  false  verdict, 
except  by  way  of  attaint ;  and  there  seem  to  be  very  few  ancient 
precedents  for  the  punishment  either  of  a  grand  or  petit  jury^ 
merely  for  giving  a  verdict  against  evidence,  or  the  direction  of 
(ri)F.Cor.  108.  the  court,  either  in  a  criminal  or  civil  matter.  It  is  said  (jd)  in- 
Yaugh.  i5f.      deed  in  Fitzherbert's  Abridgment  of  a  case  in  Ihe  time  of  king 

Richard  the  Second,  that  the  judge  told  the  jury,  upon  their  ac-* 
quitting  a  common  thief  of  an  indictment^  that  they  should  be 
bound  to  their  behaviour  for  their  lives  ;  but  this  was  only  the 
sudden  opinion  of  a  judge,  and  it  doth  not  appear,  that  the  jurors 
were  afterwards  actually  so  bound  in  the  pursuance  of  tlie  said 
opinion ;  and  Fitzherbert  makes  a  quare  in  his  Abridgment  of  the 
case,  by  what  law  they  could  be  so  bound :  And  as  to  those  three 

y2l*^Dienr89**  ^^^  ^^^^  ^^^®  *"  ^^^  ^""®  ^^  ^^^^  Edward  the  Third,  wherein  it 
Verdk^40.       '^  ^^^  ^^^^  ajuror  was  committed  for  refusing  to  agree  with  the 
{Z")  8  Assise,  35.  Other  eleven,  it  may  be  answered,  that  it  is  said  (f)  in  the  first  of 
Vaugh.  ^S>u      those  cases,  *'  that  such  juror  stayed  his  companions  a  day  and 
'     '     '  a  night,  without  agreeing  with  them,  and  this  without  a  reason  ;'* 
from  whence  it  is  reasonable  to  intend,  that  there  might  be  some 
circumstances  of  misbehaviour,  as  an  obstinate  perverse  resolu- 
tion, right  or  wrong,  to  find  a  verdict  one  way,  and  not  to  consult 
with  the  other  jurors,  nor  hear  their  reasons,  &c.     And  in  the 
feHi  Ass.  11.  last  of  the  (g)  said  cases  it  is  said,  that  the  "juror  committed  by 
Vaugiulsi!*     the  justices  of  assize,  for  refusing  two  days  and  a  night  to  agree 

with  his  companions,  and  saying,  that  he  would  rather  die  in  pri- 
son than  agree  with  them,  was  afterwards  discharged  by  the  jus- 
tices of  the  common  bench,  upon  the  adjournment  of  the  assize 
(h)  Rajm.  88,    thither."    And  it  was  part  (A)  of  the  charge  against  Empson,  who 

was  indicted  in  the  beginning  of  the  reign  of  king  Henry  the 
Eighth,  for  a  great  complication  of  offences,  that  he  had  com* 
mitted  a  jury  to  ward,  and  boiuid  them  to  appear  before  the  king 
and  his  council,  and  afterwards  on  their  appearance  fined  them 
(though  with  the  concurrence  of  the  rest  of  the  council)  in  the 
sum  of  eight  pounds  a  piece,  for  refusing  to  find  a  person  guilty 
of  an  indictment  of  larceny,  upon  sufficient  evidence ;  yet  it  is  said 
(0  Dalisoii,  18.  in  Dalisoifs  (i)  Reports  of  cases  in  the  third  and  fourth  years  of 

Philip  and  Mary,  that  it  was  agreed,  that  justices  of  assize,  oyer 
and  terminer,  gaol-delivery,  or  the  peace,  have  no  power  indeed 
to  assess  fines  on  iurors  who  make  a  false  oath  before  them,  but 

^  that 
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that  they  may  give  them  a  day  before  themselves^  or  the  king^s 
eouiicU;  by  which  it  seems  to  be  implied,  that  such  jurors  \?ere 
theo  thought  to  be  some  way  or  other  punishable  by  such  judges, 
or  at  least  by  the  king's  council ;  for  otherwise  it  would  be  to 
little  purpose  to  bind  them  to  appear  before  them.  Also  it  seems 
to  be  holden  by  Sir  Edward  Coke,  (a)  that  though  a  jury  be  'no  W 12  Co*  «3, 
way  punishable  for  convicting  a  man  upon  an  indictment  against  ^^' 
evidence,  yet  they  migh^  be  charged  in  the  Star-chamber  for  their 
partiality  in  finding  a  manifest  offender  not  guilty :  And  about  (i)  ^  ^^*  *^" 
the  latter  eud  of  the  reign  of  queen  Elizabeth,  a  jury  was  com-     ^^'    ' 
mitted  and  fined,  and  bound  to  their  good  behaviour,  for  finding  /c)TtAfMr  S63. 
one  Wharton  guilty  of  manslaughter  only,  against  clear  evidence  \d)  1  Sid.  tS9, 
and  the  direction  of  the  court,  upon  an  indictment  of  murder :  sso. 
And  it  is  said  in  Palmer's  (c)  Reports,  that  jurors,  who  go  against  /^^;fad^«. 
the  directions  of  the  court,  are  to  be  fined :  and  there  are  several  273. 
instances  in  the  beginning  of  the  reign  of  king' Charles  the  Second,  lUym*  88, 89. 
wherein  it  was  resolved,  that  both  grand  (rf)  and  petit  (e)  juries  J^j^  769.938. 
were  finable  by  the  Justices  of  gaol-delivery,  for  going  against  1  Keb.  404. 
plain  evidence,  and  the  directions  of  the  court. 

But  these  proceedings  were  always  thought  grievous,  and  were 
GompIained(/*)ofinthe  House  of  Commons;  and  this  question  was  (^}^^*^'  ^^* 
at  last  fully  considered  and  debated  in  Bushel's  case,  who  having  XrTper  Pdi^  ^' 
been  committed  by  the  justices  of  oyer  and  terminer  at  the  Old  935. 
Bailey,  brought  his  habeas  corpus^  in  the  court  of  common  pleas ;  to  Vangh.  135. 
which  it  was  returned,  that  he  was  committed  for  the  fine  of  forty 
marks,  imposed  on  him  for  having,  with  other  Jurors,  acquitted 
certain  defendants  of  an  indictment  for  an  unlawful  assembly, 
against  full  and  manifest  evidence,  and  aeainst  the  direction  of 
the  court  in  matter  of  law;  and  upon  this  return  he  was  dis- 
charged, and  the  return  was  adjudged  insufficient,  for  not  setting  (g)  Vaogh.i4i« 
forth  particularly  (g)  so  much  of  the  evidence  that  it  might  appear  fj^wiu^  wt. 
that  it  was  full  and  manifest ;  and  likewise  (A)  for  not  setting  s  jom  16, 17.  * 
forth,  that  the  defendant  did  know  and  believe  it  to  have  been  (0  v«i(^  345. 
full  and  manifest;  and  also  (i),  for  not  shewing  what  the  direc-  (^ya«gli.i44> 
tioB  of  the  court  was,  and  in  what  manner  the  defendant  found  3  Keble,  35f . 
against  it.     And  it  was  also  resolved,  {k)  that  petit  jurors  are  s  Jones,  16. 
in  no  case  finable  for  giving  a  verdict  against  the  evidence  de-  ^'^  ^^'  ^^** 
livered  in  court,  whether  they  be  liable  to  an  attaint  for  such  ver*  3  Keble,  359. 
diet  or  not,  not  only  for  that  the  jury  are  by  law  the  proper  judges  1  Ixut.  226. 
of  matter  of  fact,  as  the  judges  are  of  matter  of  law,  and  therefore  J  ^^*^'  ^  *^* 
ought  to  be  free  in  their  juc^ient  of  it,  without  being  over-ruled 
by  the  judges,  who,  strictly  speaking,  have  no  more  to  do  with 
the  judgment  of  the  fact,  than  the  jurors  have  with  the  judgment 
of  the  matter  of  law ;  neither  is  it  possible  that  a  judge  can  cer- 
tainly know  that  a  juror  acts  corruptly  in  giving  his  verdict  con- 
trary to  the  strength  of  the  evidence  delivered  in  court ;  for  he 
may  be  influenced  by  his  own  personal  knowledge  of  the  truth 
of  the  fact,  of  the  credit  of  the  witnesses,  the  reputation  of  the 
parties,  and  many  other  circumstances  unknown  to  the  judge,  and 
well  known  to  the  jury ;  for  which  cause  the  law  provided,  that 
all  issues  should  be  tried  by  the  neighbourhood  of  the  place  in 
which  they  are  supposed  to  arise,  because  neighbours  are  pre- 
sumed to  have  better  knowledge  than  others  of  what  concerns 
.  .  their 
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Tr.  per  Pais,  their  neighbours.     And  for  these  causes,  and  other  such  Hte,  the 

]  Ventris  67,  ^^^^^  ^^  king's  bench  granted  an  information  against  a  town* 

1  Saikeld,  405.  clerk,  for  publishing  an  order  of  the  court  against  jurors^  who  had 
o^^*  w^^fi'w  ^'^"**^  *  person  guilty  of  manslaughter  only,  upon  an  indictment 

'  e  e  .  of  murder,  by  which  order  the  said  jurors  were  declared  to  be 
justly  suspected  of  bribery,  and  declared  uncapable  of  holding  an 
office,  &c. 

Sect,  21.  Yet  if  it  shall  plainly  appear  in  any  case,  that  jurors 
are  perfectly  satisfied  of  the  truth  of  a  fact,  whereupon  they  de- 
clare to  the  court,  that  they  find  it  in  such  a  particular  manner, 
and  the  court  directly  tell  them,  that  upon  the  fact  so  found,  as 
«  Jones  1"  16   ^^^^^  ^^^^  agreed  it  to  be,  the  judgment  of  the  law  is  such  or  such, 
Vaughan,  144.    and  therefore  that  they  ought  to  give  a  verdict  accordingly,  yet 
Palm.  36S.         they  obstinately  insist  upon  a  verdict  contrary  to  such  a  direction; 
Ld.  Rav*47().    ^^  seems  agreeable  to  the  general  reason  of  the  law,  that  the  jurors 
2Halc,309.d25.  are  finable  by  the  court  in  such  a  case,  unless  an  attaint  lies 

against  them  ;  for  otherwise  they  would  be  dispunishable  for  so 
palpable  a  partiality,  in  taking  upon  them  to  judge  of  matters  of 
law,  which  they  have  nothing  to  do  with,  and  are  presumed  to 
be  ignorant  of,  contrary  to  the  express  direction  of  one  who  by 
the  law  is  appointed  to  direct  them  in  such  matters,  and  is  to  be 
presumed  of  ability  to  do  it. 

Bract.  288, 289.      Sect,  22.  Also  if  a  judge,  for  the  better  direction  and  informa- 

2  Jones,  ^^*^'  tion  of  a  jury,  shall  ask  them  their  opinions  concerning  such  a  par- 

"^  "  '  '  ticular  fact,  and  they  shall  refuse  to  answer  him,  and  obstinately 
insist  to  deliver  in  their  verdict  as  they  think  fit,  contrary  to  his 
direction,  it  seems  questionable,  whether  they  may  not  be  fined 
in  such  a  case  also,  unless  an  attaint  lie  against  theiQ,  for  that  it 
is  the  duty  of  jurors  to  take  the  advice  and  information  of  the 
court,  in  order  to  be  governed  by  it  as  far  as  shall  be  consistent 
with  their  consciences. 

3*L^'^^  Secf.  23.  Also,  if  a  jury  shall  refuse  to  find  an  office  for  the 

Vaughan,  153,    '^'"g>  upon  full  evidence,  it  hath  been  holden,  that  they  may  be 

fined,  for  that  in  such  case  they  are  not  liable  to  an  attaint,  and 
their  finding  does  not  determine  any  man's  right,  and  the  king, 
in  many  cases,  hath  no  other  remedy.  Yet  it  seems  questionable, 
how.  far.  at  this  day  these  reasons  may  be  thought  conclusive; 
and  it  seems,  that  they  hold  as  strongly  for  the  punishment  of 
9  H.  6. 44.  grand  jurors  refusing  to  find  an  indictment  of  high  treason ;  and 
yet  it  will  be  hard  to  maintain,  that  such  jurors  are  any  way 
*  punishable  for  such  a  refusal. 

.9  H.  6.  44.  Sect*  24.  But  if  a  petit  jury  in  a  leet  conceal  a  matter  present- 

able by  them,  it  is  a  good  custom  that  they  may  be  amerced  for 
such  concealment,  being  found  by  the  grand  jury;  and  by  3 
Hen.  7«  c.  1.  set  forth  more  at  large  Book  1.  c.  7.  p.  73.  "  If 
"  an  inquest  conceal  any  matter  inquirable  before  justices  of 
'*  peace,  another  inquest  may  be  impanelled  to  inquire  of  such 
"  concealments,  and  the  concealers  may  be  amerced  by  the  dis- 
"  cretion  of  such  justices." 

Having  shewn  in  what  cases  the  ministers  of  the  court  are 
punishable  in  the  manner  sibove-mentioned,  I  am  now  to  shew 

in 
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in  what  cases  others  may  be  so  punished;  and  for  this  purpose 
I  shall  endeavour  to  shew, 

•   1.  Where  inferior  judges  are  punishable  in  such  manner. 

2.  Where  counsellors. 

3.  Where  gaolers. 

4.  Where  any  person  whatsoever. 

As  to  the  First  Point,  viz.  Where  inferior  judges  are  punish- 
able by  attachment,  I  shall  endeavour  to  shew, 

1.  W^here  inferior  judges  are  in  such  manner  punishable  for 
procieeding  without  jurisdiction.  v 

2.  For  proceeding  unjustly,  oppressively,  or  irregularly. 

3.  For  refusing  to  do  justice.  ' 

4.  For  contempts  of  superior  courts. 

As  to  the  first  of  these  particulars,  viz.  In  what  cases  inferior 
judges  are  punishable  in  the  manner  above-mentioned  for  pro- 
ceeding without  jurisdiction. 

Sect,  9,5,  It  seems,  (a)  that  the  court  of  king's  bench,  having  a  («)  *i  Ass.  so. 
general  superintendency  over  all  inferior  courts,  may,  in  strict-  i*]Jg|j? '  ^^1 
,.  ness,  award  an  attachment  against  any  sucli  court  usurping  a  ju-  Palmer,  564. 
risdiction  no  way  belonging  to  it,  and  putting  the  subject  to  un-  far.  i.  SB.  84, 
necessary  vexation  by  colour  of  a  judicial  proceeding  wholly  J^\yi^  -oh 
unwarranted  by  law,  and  therefore  {b)  prohibited  by  it.     Yet  in  6.  m. 
these  cases  it  seems  to  be  rather  the  more  usus^  (c)  way,  first  to  ^  H.  6. 6i. 
award  a  writ  of  prohibition  to  such  court,  and  afterwards  an  at-  ^\^^'  ?^* 
tachment  upon  its  proceeding  after  such  prohibition,  and  not  to  145, 145. 
grant  a  rule  to  shew  cause  why  an  attachment  should  not  go  in  F*  N.  B.  2S9. 
the  first  instance,  unless  there  be  some  extraordinar}*  circum-  ^  Modfm  to* 
stances  in  the  case;  as  where  {d)  the^steward  of  a  leet  is  guilty  %  inst  sin. 
of  a  double  usurpation,  as  of  holding  plea  of  a  matter  which  arose  s  ^  Abr.  sir. 
out  of  his  precinct,  and  which,  if  it  had  arisen  within  his  precinct,  ^^  *^  Assize, 
would  not  have  been  within  the  jurisdiction  of  his  court;   or  F. Leet,  9. 
where  (e)  the  judge  of  an  inferior  court  refuses  to  receive  a  plea  ^'  Leet,i8.  si. 
that  the  cause  of  action  arose  out  of  his  jurisdiction;  or  where  HodBw^Pas-^ 
(f)  ally  judge  takes  cognizance  of  a  cause  to  which  he  himself  chie,  ii'AnniB. 
is  a  party;  or  where  the  judge  of  a  court-baron  is  privy  to  a  (/)Salkeld, 
practice  of  splitting  (g)  a  cause  of  action  for  more  than  forty  larres^i  • 
shillings  into  lesser  sums,  in  order  to  bring  it  within  the  jurisdic-  (^PaJiner*564. 
tion  of  the  court.     But  in  this  last  case,  there  seem  to  be  more  iKeble,484. 
instances  (h)  of  prohibitions  than  attachments;  and  in  the  cases  ^R!Al^.si7f' 
above-mentioned,  and  all  others  of  the  like  nature,  it  seems  to  lie  6  Modern,  90.' 
wholly  in  the  discretion  of  the  court  to  grant  either.  *  Keblc,  6i7. 

•^  .  ^  1  Yen.  65. 73. 

1  Keble,  484.     1  Siderfin,  564. 

As  to  the  second  particular,  viz.  In  what  cases  inferior  judges 
are  punishable  in  the  manner  above-mentioned  for  acting  un- 
justly, oppressively,  or  irregularly. 

Sect.  96.  It  is  not  easy  to  meet  with  cases  of  this  kind  in  the 
books,  there  being  seldom  any  thing  in  them  so  remarkable  as  to 

be 
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be  thought  worth  reporting.    But  it  8€em8  to  be  a  common 

practice^  to  grant  attachments  against  the  judges  of  such  courts 

for  any  practice  contrary  to  the  plain  rules  of  natural  justice^ 

(a)Salk.  201.     though  it  have  been  never  so  long  used  in  such  courts;  as  for 

3  Keble,  9S.       denying  a  defendant  a  copy  of  the  declaration  against  him,  and 

(6) «  Jones,  178.  going  on  to  trial;  or  giving  judgment  against  him,  without  giving 

160. 165, 166.  ^^"^  ^^y  ii^&i^D^i'  of  notice,  or  time  to  make  his  defence;  or  for 
uro,  taking  of  unreasonable  (a)  distresses,  either  on  mesne  process,  or 
loH^f^si  execution;  or  for  compelling  (6)  a  defendant  to  give  exorbitant 
(d)F!N.B!76.  *>^iU  or  for  proceeding  contrary  to  the  prohibition  (c)  of  a  sta- 
re) F.N.  B.  76.  tute,  as  (J)  by  amercing  a  clergyman  according  to  his  spiritual 
(/)F.N.B.  benefice;  or  by  assessing  (e)  an  amercement  without  any  affeer- 
s  Inst.  1S2.  ment  by  the  tenants  of  the  manor;  or  by  (f)  taking  money  of  a 
F.  Attach.  8.  plaintiff  or  defendant  for  vicious  pleading. 

As  to  the  third  particular,  viz.  In  what  cases  inferior  judges 
are  punishable  in  the  manner  above-mentioned  for  refusing  to  do 
justice.   . 

Sect.  27.  It  seems  clear,  from  the  general  reason  of  the  law, 
and  the  common  practice  of  the  court  of  king's  bench  in  cases  of 
this  nature,  that  the  said  court  may  in  its  discretion  award  an  at- 
tachment against  any  such  judge,  obstinately  and  perversely,  and 
without  any  colour  of  a  reasonable  excuse,  refusing  to  proceed  at 
all,  or  to  give  judgment,  or  award  execution,  in  a  matter  brought 
regularly  before  him ;  for  all  such  delays  of  justice  are  not  only 
grievous  to  the  suitor,  but  bring  a  disgrace  upon  the  law  itself. 

Yet  if  there  be  no  extraordinaiy  circumstances  in  any  such 
delay,  to  bring  the  judge  under  a  reasonable  suspicion  of  corrup- 
N  V  1^  3  58  ^io"'  ^^  seems  the  more  usual  method  to  take  out  a  writ  to  such 
Infra,' secL  54. '  ju^g^*  commanding  him  to  do  the  thing,  of  the  delay  whereof  you 
a^  F  N  B  complain,  and  if  such  writ  be  not  obeyed,  to  take  out  an  ali€t$ 
6«.  tso. *6s!  ^D^  pluries,  or  to  take  (g)  out  the  alias  and  pluries  together  with 
67. 13, 14.  the  first  writ,  and  thereupon,  if  the  judge  refuse  to  comply,  to 
1*2^  ^  ^'  ^*  ^^^^  ^"*  ^^  attachment  against  him  at  the  suit  of  the  king  and  of 
(k)  F.N.B.  i«.  the  party,  which  may  either  be  returnable  into  the  court  of  king^s 
(i)  Rastal,  83.  bench,  or,  at  the  party's  election,  into  the  court  of  common  pleas, 
f53^*«4S  *^'  except  in  some  special  (A)  cases.  And  this  seems  (i)  to  be  the 
(m)  F.  N.  B.  proper  remedy  to  compel  the  lord  of  a  manor  to  hold  a  court  for 
19, 13.  the  determining  of  a  writ  of  right  patent,  or  a  writ  (k)  of  right 

J^i?*'!^^©        close;  or  to  compel  the  judse  of  any  inferior  court,  whether  of 
153. 243.  record  (£)  or  not,  to  proceed  (m)  m  a  plea,  or  to  give  judgment 

(o) F.N.B.  JO.  (n)  or  to  award  execution,  (o) 

As  to  the  fourth  particular,  viz.  In  what  cases  inferior  judges 
are  punishable  in  the  manner  above-mentioned  for  contempts  of 
superior  courts. 

(a)  Moor,  677,  Sect.  28.  There  is  no  doubt  but  that  justices  (a)  of  peace,  or 
YelT.  St.  commissioners  (6)  of  sewers,  may  be  so  punished  for  proceeding 

J  Kcble^3.      ij,  uny  matter  before  them,  after  a  certiorari  delivered  to  them; 
«  JoMi,4r.  ^r  the  judge  of  a  spiritual  (c)  or  civil  (d)  law  court,  for  proceed- 
1  Roll.  315.  ing  in  a  cause  after  notice  of  a  rule  to  shew  cause  why  a  prohi- 
bition should  not  go;  or  a  judge  of  any  inferior  common  law 
court,  for  proceeding  in  a  cause  after  a  habeas  corpus,  or  writ  of 

error 
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error  allowed ;  or  a  sheriff^  (fl)  for  proceeding  in  replevin^  or  other  (a)  F.  N.  B. 
cause,  in  the  county-court,  after  a  mperstdeas,  pojie,  or  recordare.  ^^^^ 
Also  a  rule  {b)  has  been  granted  to  shew  cause  why  an  attach-  ^3  Ed^s^fe?* 
ment  should  not  go  against  the  steward  of  a  wapentake  for  pro-  f.  Process,  1*68. 
ceeding  after  a  toli,  though  this  be  only  a  contempt  to  the  Act.  le  Case, 29. 
coun^-court.  MurtSn*""* 

SGeo.l.    10  Modem,  349. 

Sect.  29'  Also  justices  of  peace  may  be  punished  in  the  man- 
ner above-mentioned  for  acting  in  a  contemptuous  manner  against 
die  determination  of  the  court  of  king's  bench;  as  where  an 
brder  of  settlement,  specially  setting  forth  the  circumstances  of 
i;he  case,  b  removed  into  the  said  court,  and  quashed  there,  by 
the  judgment  of  the  court,  upon  the  merits;  and  yet  the  justices 
of  peace  afterwards  make  another  order  to  remove  the  same  per- 
son to  the  same  place,  for  the  very  same  cause,  without  regard- 
ing the  judgment  of  the  court,  though  it  were  well  known  to 
them,  and  insisted  on  by  the  parties. 

As  to  the  Second  Point,  viz.  In  what  cases  counsellors  are 
punishable  in  the  manner  above-mentioned. 

Sect.  SO.  It  seems  clear,  that  notwithstanding  they  are  neither  g  Afodem,  isr. 
oflScers  of  any  court,  nor  invested  with  any  judicial  office,  but  1  Hawk.  c.  27. 
barely  practise  as  counsellors,  yet  inasmuch  as  they  have  a  spe-  E'^^*  .oks 
cial  privilege  to  practise  the  law,  and  their  misbehaviour  tends  to 
bring  a  disgrace  upon  the  law  itself,  they  are  punishable  for  any 
foul  practice  as  other  ministers  of  justice  are. 

As  to  the  Third  Point,  viz.  In  what  cases  gaolers  are 
punishable  in  the  manner  above-mentioned. 

Sect.  31.  It  seems  clear,  that  they  are  not  only  punishable  in 
this  manner>  as  all  other  officers  are,  by  the  courts  to  which  they 
more  immediately  belong,  for  any  gross  misbehaviour  in  their  (c)iKcble,«72. 
offices,  or  contempts  of  the  rules  of  such  courts,  but  they  are  W  Varch,  89. 
also  punishable  by  any  other  courts  for  disobeying  writs  of  habeas  \  f^^*^^^ 
corpus  awarded  by  such  courts,  and  not  bringing  up  the  prisoner  Ck>n. 
at  the  day  prefixed  by  such  writs.     Also  it  seems  clear  (c)  that  1  Keble,566. 
it  is  no  excuse  for  not  obeying  a  writ  of  habeas  corpus  ad  suhji-  m  t  R^AbJ.^' 
eiendttm,  that  the  prisoner  did  not  tender  the  fees  due  to  the  32. 
gaoler:  Also  ((2)  it  seems  to  be  the  better  opinion,  that  the  want  (g)  ^  ^^i* 
of  such  a  tender  is  no  excuse  for  not  obeying  a  writ  of  habeas  q^ 
corpus  ad  faciendum  et  recipiendum:    However  (e)  it  is  certain,  «r!  Abr.  ss. 
that  if  the  gaoler  bring  up  the  prisoner  by  virtue  of  such  habeas  (*)  Co.  Lit. 
corpus,  the  court  will  not  turn  him  over  till  the  gaoler  be  paid  all  \  q^^^  g^ 
his  fees;  {/)  nor,  as  some  (g)  say,  till  he  be  paid  all  that  is  due  (QPiowden, 
to  him  for  the  prisoner's  diet;  for  that  a  |aoler  is  compellable  (AX  ^* 
to  find  his  prisoner  sustenance;  but  this  is  denied  by  others,  (t)   Xxmas  'bit! 

Sect.  32.  Also  it  seems,  that  the  court  of  king's  bench,  which 
has  a  general  (A)  superintendency  over  all  persons  who  are  in  any  /ja  5  ^^^^  i^^ 
respect  ministers  of  Justice,  may  award  an  attachment  against 
any  gaoler  using  a  prisoner  barbarously  and  inhumanly.     Yet  it  ^  \^  ^br.  8O6, 
is  said,  (/)  that  a  gaoler  is  no  way  punishable  for  Iceeping  a  debtor  soz. 
in  irons.     And  it  seems  agreed  at  this  day,  that  a  gaoler  shall  not  ®  Modem,  W6. 
be  punished  in  the  manner  above-mentioned,  for  the  bare  escape  Bk.°i.%.  rr. 
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(a)  F.  Process, 
114.  161. 
Bel.  Vicoijiit 
74. 

1  H.  5. 14. 
Dyer,  212. 
27  H.  8.  22. 
Crom.  Jur.  14. 


of  a  person  in  his  custody  by  civil  process^  but  that  the  party 
grieved  by  such  escape  ought  to  take  his  remedy  by  action.    ' 

As  to  the  Fourth  Point,  viz.  In  what  cases  any  person  (1) 
whatsoever  is  punishable  in  the  manner  above-mentioned. 

Sect.  S3.  It  seems^  that  even  peers  of  the  realm,  whether  spi- 
ritual or  temporal,  are  liable  to  such  punishment  for  some  con- 
tempts; as  for  rescuing  (a)  a  person  arrested  by  due  course  of 
law,  or  for  proceeding  in  a  cause  against  (b)  the  king's  writ  of 
prohibition,  or  for  disobeying  other  (c)  writs,  wherein  the  king's 

i^iiEd^s^s.   prerogative,  or  the  liberty  (d)  of  the  subject  are  nearly  concerned. 

e)  2  R.  Abr.  But  it  doth  {e)  seem  clear,  that  it  is  a  certain  general  rule,  that  a 
peer  is  punishable  in  this  manner  for  disobedience  of  all  writs 
whatsoever.  And  it  seems  (J^)  certain,  that  no  peer  is  liable  to , 
an  attachment  for  not  appeanng  on  a  jury.  Therefore  it  seems, 
that  what  is  said  (g)  in  some  books  in  general,  that  an  attachment 
lies  against  peers  for  contempts,  ought  to  be  understood  of  such 
only  as  are  of  an  enormous  (A)  nature)  as  those  above-mentioned, 
and  others  (t)  of  the  same  kind,  about  which  it  is  difficult  to  lay 
F.  Wither.  4.      down  any  certain  particular  rules.  (2)  However  it  is  certain,  that  all 

e)  21  Ed.  3.  s.    other  persons  are  liable  to  an  attachment  for  contempts,  all  the 
particular  instances  whereof  it  would  be  endless  to  enumerate. 


f: 


228.  234. 
8  Ed.  4. 17. 
Vide  25  Ed.  3. 
c.  6. 

F.  N.  B.  47. 
F.  Q.  non  ad- 
mint,  7. 
B.  Contempt,  5 
8  Coke,  60. 


^. 


N.  B.  33. 
(/)  Djer,  319. 

(g)  F.  Pn>ce8s,  198.  C.  Elu.  170.  2  R.  Abr.  t34.  B.  Contempt,  3.  19.  6  Coke,  54.  Fincb,  355. 
(A)  Dyer,  315.  Hobart.  61.  21  Edw.  3.  59.  Rastol,  313.  29  Assize,  33.  (t)  C.  Ells.  173.  503. 
1  R.  Abr.  220,  221.     3  Inst.  142.    1  Wilson,  332.    8  Modem,  192.     Sayer,  50. 

The  most  remarkable  instances  of  contempts  seem  reducible 
to  the  following  heads: 

1.  Contempts  of  the  king's  writs. 

2.  Contempts  in  the  face  of  a  court. 

3.  Contemptuous  words  or  writings  concerning  the  court. 

4.  Contempts  of  the  rules  or  awards  of  the  court. 

5.  Abuses  of  the  process  of  the  court. 

6.  Forgeries  of  writs,  and  other  deceits  of  the  like  kind,  tend- 
ing to  impose  on  the  court. 

As  to  the  first  particular,  viz.  Where  persons  are  punishable  in 
the  manner  above-mentioned  for  contempts  of  the  king's  writ. 

Sect.  34.  It  seems  that  it  may  reasonably  be  argued,  that  all 
such  writs,  being  in  the  king's  name,  and  importing  some  law- 
ful command  or  prohibition  from  him,  which  every  subject  is  in 

duty 


(l)  An  attachment  also  may  be  granted  against 
a  person  for  threatening  a  prosecutor,  who  has  in- 
dicted another  for  perjury  in  an  affidavit  on  which 
an  information  had  issued  against  hiro,  with  danger 
of  bis  life,  &c.  1  Wilson,  75. — It  lies  also  against 
a  witness,  material  to  the  cause,  who  absents  him- 
self without  any  excuse,  Douglas,  540.  Strange, 
810.  Lord  Raymond,  1528.  provided  the  mbpvna 
be  served  upon  him  in  reasonable  time,  Strange, 
510.  personally,  and  not  given  to  a  servant,  B.  R. 
H.  313.  and  a  proper  sum  to  defray  his  expenses 
tendered.  Strange,  1150.  1054.*  or  a  promise  of 
them  made  which  he  accepts,  Cio.  Car.  640.^ 


But  not  where  a  witness  did  attend,  although  loo 
late,  he  not  being  able  to  give  other  evidence  than 
what  was  given  by  another  witness,  B.  IC  H.  170. 
and  the  court  of  exchequer  refused  it  where  a  wit- 
ness went  away  after  attending  two  hours,  althongh 
by  that  means  the  plaintiff  was  noosuited,  Bunb. 
142.— Vide  also  3  Burr.  1329. 

^2)  An  attachment  lies  against  a  peer  for  re- 
fusmg  obedience  to  a  habtm  eorjnu,  1  Burr.  65^. 
1  Wilson,  332.  ^  Vide  Lords*  Journals,  8  June, 
1757.  But  no  attachment  lies  against  a  corpora- 
tion in  contempt;  the  mode  of  compulsion  is  by 
scqnettratioDi  &c.  Cowp.  377. 
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duty  bound  to  obey«  every  disobedience  (a)  of  any  of  them  being  (a)  i  Mod.  44. 
a  contempt  of  the  king's  authority,  is,  in  strictness,  punishable  in  5  Modem,  3i4. 
the  manner  above-mentioned,  if  the  court  in  discretion  shall  think  w^"?^ 
fit  so  to  proceed :  yet  it  doth  not  seem  to  have  been  usual  for  the 
court  to  proceed  in  this  manner  for  a  bare  nonfeasance^  in  not 
performing  the  command  of  the  first  writ  in  any  case  whatsoever. 
But  (b)  it  seems  clear,  that  an  attachment  lies  of  course  for  the  (b)  F.  Sugg.  ^5. 
non-performance  of  the  demand  of  a  pluries,  which  may  in  some  ^  Assia?,  39. 
cases,  if  not  in  all,  be  taken  out,  together  with  the  a'Has,  at  the  Finch,'«s7.' 
same  time  with  the  first  writ:  Also  it  seems,  that  the  court  may  iiU.4. 86. 
in  any  special  case,  in  which  it  shall  seem  proper,  make  a  rule  to  ^'  Count,  34. 
compel  the  party  to  whom  the  first  writ  is  directed,  to  execute  f?n?b.  68. 
it;  and  if  such  rule  shall  be  disobeyed,  there  can  be  no  doubt  Sup.  s.  27. 
but  that  the  court  may  proceed  against  such  disobedience  in  the  ^  ^^^  ^^' 
same  manner  as  they  usually  do  against  the  disobedience  of  any  55, 166. 270. 
other  rule:  Also  it  seems  (c)  to  be  the  common  practice  to  grant  173, 174, 175. 
attachments  upon  affidavits  of  contempts  to  the  king's  writs,  by  J'p  "8^'*»  ^* 
acting  contrary  to  the  purport  of  them.  (3)     Also  there  can  be  no  Sup?  J'ss." 
doubt,  but  that  if  a  sheriff  shall  in  any  case  return  to  the  court,  (d)  F. Attach.  6. 
that  a  person  arrested  (d)  or  goods  seized,  (e)  or  possession  of  Z'^^^'  ^' 
lands  delivered  (f)  by  him,  by  virtue  of  the  king's  writ,  were  res-  7^,        'coum. 
cued  or  violently  taken  from  him,  8cc.  the  court  may  award  an  37  H.  6. 27. 
attachment  against  the  rescuers.     Also  it  is  certain,  that  the  court  ^S^^*  *^*' 
hath,  in  some  cases,  awarded  an  attachment  upon  affidavits  of  2  jone9^39. 
rescous,  where  the  officer  hath  not  returned  one.     Yet  this  was  («)  F.  Attach.  5. 
anciently  (g)  looked  on  as  irregular,  and  of  late  the  court  has  f^^\?'  ?' 
refused  to  grant  an  attachment  in  any  case  for  a  rescous,  unless  6  Modern  27! 
the  officer  will  return  it;  for  that  it  hath  been  found  by  expe-  (g)  F.  Suggest, 
rience,  that  officers  will  often  take  upon  them  to  swear  a  rescous,  ^^* 
where  they  will  not  venture  to  return  one. 

As  to  the  second  particular,  viz.  Where  persons  are  punish- 
able in  the  manner  above-mentioned,  for  contempts  in  the  face 
of  the  court. 

Sect.  35.  It  seems  clear,  that  all  persons  are  punishable  in  this 
manner,  not  only  for  making  an  actual  breach  of  the  peace,  but 
also  for  any  heinous  misdemeanour  in  the  face  of  the  court ;  as 
(A)  for  giving  false,  trifling,  and  contradictory  answers  upon  an  (A)  C.  Car.  145. 
examination  io  court  concerning  one's  ability  to  be  bail  for  ano-  -^  H-  •  *5' 
ther,  in  an  action  depending  in  the  court,  or  concerning  any  other 
such  like  matter  in  question  before  the  court,  and  to  be  deter- 
mined by  the  examination  of  the  parties :    or  (i)  for  any  con-  0  Ray.  576. 
temptuous  behaviour  towards  any  judge  in  the  face  of  the  court,  ^  Black.  64i. 
as  by  charging  him  with  injustice,  and  praying  for  an  informa- 
tion against  him,  8ic. 

As  to  the  third  particular,  viz.  Where  persons  are  punishable 
in  the  manner  above-mentioned  for  contemptuo\is  words  or 
^vritings,  concerning  the  court. 

*    SecL  36.  It  seems  needless  to  put  any  instances  of  this  kind,  Salkeld,  84. 
which  are  generally  so  obvious  to  common  understanding;  and  Str.  185.444. 

.    therefore 

(3)  Therefore  an  attachment  may  be  granted  for      Habea»Carpus  without  issuing  an  aUas  and  a  plurit$ 
making  an  maufikient  return  to  the  first  writ  of      writ.  Rex  v.  Winter,  5  Term  Rep.  89. 
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Sed  Tide,  therefore  I  shaU  only  observe,  that  sometimes  -attachments  have 

Strange,  1068.    beeti  granted  for  contemptuous  words  concerning  the  rules  of 
Sajrer,4B.  1X4.   ^^^  court,  without  making  any  rule  to  shew  cause  why  such  at- 
tachments should  not  be  granted,  because  it  would  be  vain  to 
serve  him  with  a  second  rule  who  has  despised  the  first. 

43  Assize,  39,        As  to  the  fourth  particular,  viz.  Where  persons  are  punishable 

in  the  manner  ab6ve-mentioned,  for  contempts  of  the  rules  or 
awards  of  the  court. 

(a)  F.  Inpris,  Sect.  37*  There  is  nothing  more  frequent  than  to  proceed  in 
Acoompt  «3.^'  *''*®  manner  for  contempts  of  this  kind;  as  where  (a)  a  defendant 
84. 109.  lis.  in  an  action  of  account,  being  adjudged  to  account  before  audi- 
29  Ed.  3. 55,  tors,  refuses  to  do  it,  unless  they  will  allow  such  an  acquittance, 
(6)  I  Modern,  ^jjich  was  disallowed  by  the  court  before:  or  (6)  where  one  who 
3Borrow,i«58.  has  submitted  to  an  arbitration  by  the  rule  of  the  court,  being 
1  Atkins,  155.  afterwards  personally  served  with  a  copy  of  the  award,  and  re- 
Saw^^is!'^'  quired  to  perform  it,  refuses  to  do, it:  or  where  one  refusing  to 
Farrealy,8.  p^y  the  costs  taxed  by  the  master;  for  such  a  taxation  is,  in 
Cowper,  33.  judgment  of  law,  a  taxation  by  the  court.  Or  if  a  defendant  in 
VMeT&'i?^  a  penal  action  obtain  a  rule  to  stay  proceedings  on  paying  a  sum 
Will.  3.  c.  15.     agreed  upon  between  him  and  the  plaintiff,  it  is  an  undertaking 

1  Bar.  K.B.  by  him  to  pay  that  sum,  and  for  the  non-payment  of  it  the  court 
twllliams  450  ^^^'  grant  an  attachment.  But  it  seems,  that  generally  an  attacb- 
Baniea,4o',4i.'  ment  is  not  grantable  for  disobedience  of  any  rule,  unless  the 

2  Btfnefl,  55.  party  have  been  personally  served  (4)  with  it;  nor  for  disobe- 
S^dd  71  84.  ^^^'^^  ^^  ^  ^^'  ^^  ^^  prius,  unless  it  be  made  a  rule  of  court; 
10  Modem,  nor  for  disobedience  of  a  rule  made  by  a  judge  at  his  chamber, 
133.  unless  it  be  entered. 

1 9  Modem, 

234.  f 57.  317.  525.  533. 585.    Strange,  695.    Rez  v.  Clifton,  5  Term  Rep.  257. 

1  Bar.  K.  Bi  As  to  the  fifth  particular,  viz*  Where  persons  are  punishable 
56. 78. 101.       in  the  manner  above-mentioned,  for  abuses  of  the  process  of  the 

court. 

Sect,  38.  There  are  so  many  instances  of  this  kind  that  it 
would  be  in  vain  to  go  about  to  enumerate  them  all,  and  there- 
fore I  shall  only  take  notice  of  some  of  the  principal  of  them; 
as, 

k    Sect.  39.  First,  The  taking  out  of  such  process  without  any 

colour  of  right  to  it;  as  where  one  sues  out  execution  without 

Fortesc!  267.      ^^7  judgment  to  warrant  it,  tic.  or  where  a  woman  brings  an  ap^ 

(c)  8  U.  417.     peal  (c)  of  the  death  of  her  husband,  whom  she  knows  to  be 

F.  Cor.  73.        alive. 

Sect.  40.  Secondly,  The  making  use  of  such  process  as  a 

stale  to  help  the  jurisdiction  of  an  inferior  court:  as  where  one 

Stales,  239.       arrests  another  by  a  latit(U,  in  order  by  that  means  to  bring  him 

^^'  within  the  limits  of  an  inferior  court,  and  when  he  has  got  him 

there,  drops  the  latitat  and  proceeds  in  the  inferior  court. 

Sect. 

(4)  And  therefore  an  affidayit  to  support  a  rule  role  nm  for  service  at  the  last  place  of  abode.-* 

for  an  attachment  must  state  that  the  defendant  N.B.  One  in  custody  upon  an  attachment  for  non- 

was  personally  served  with  a  copy  of  the  rale,  and  payment  of  costs  under  the  5  and  6  William  and 

that  the  original  was  shewn  to  him  at  the  same  time.  Maiy,  ell.  s.  3.  nay  be  discharged  Under  the 

Hex  V.  Smithies,  3  Term  Rep.  351.    But  if  he  se-  I^ija' a«t,  52  Geo*  i.  c.  28.  s.  13* 
Crete  himself,  the  coart,  on  affidavit,  will  grant  a 
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Sect.  41.  Thirdly^  Making  use  of  «ttch  a  process  in  a  vexa- 
tious manner ;  as  where  a  person  who  has  brought  an  action  in'  /^\  p  q^^ 
one  courts  does  afterwards  sue  the  same  defendant  for  the  very  Cum  Causa,  s. 
same  cause  in  another  courts  while  the  first  action  is  still  depend-  i^Hen.  7.  e,  7. 
ing;  in  which  case  the  defendant  seems  to  have  an  election,  Sa^^4^* 
either  to  move  for  an  attachment,  (a)  or  to  bring  an  action  (fi)  on  (6)  Hem  7. 6. 
the  case  for  such  a  vexatious  proceeding  against  him.  ^* 

Sect.  4£.  Fourthly^  Making  use  of  such  process  any  other 
way  to  serve  the  purposes  of  oppression  or  injustice:  as  where  /c^Hobart  t64 
(c)  one  arrests  another  at  my  suit,  without  my  privity,  in  order  D^er,  249. 
to  make  some  undue  advantage  of  him,  &c.  (5)  ^i<le  8  Eiiz.  2. 

As  to  the  sixth  particular,  viz.  Where  persons  are  punishable 
in  the  manner  above-mentioned  for  forging  of  writs,  and  other 
deceits  of  the  like  kind,  tending  to  impose  on  the  court. 

Sect.  43.  Nothing  can  be  more  frequent  than  to  proceed  in  ((2)  Dyer,  f4i. 
such  manner  for  offences  of  this  kind;  as  for  altering  (J)  the  teste  jf^ 
of  writs;  or  filling  (c)  them  up  after  they  are  sealed;  or  (f)  for  j^q,     °  *"' 
bringing  groundless  actions  in  order  to  intitle  the  parties  to  the  (/)  Dyer,  245. 
privilege  of  the  court;  or  for  getting  (sf)  Judgment  in  ejectment,  B-PriTiiege,43. 
by  affidavit  of  the  service  of  a  declaration  on  one  who  was  pro-  j|^  ®™* 

cured  to  personate  the  tenant,  or  for  any  such  like  practices.         SstiI,  31. 

Sect.  44.  And  it  has  been  adjudged,  that  trying  a  feigned  issue  Hoskins  v.  Ld. 
without  the  consent  of  the  court,  is  a  contempt  for  which  the  B^Aiej,  4  T. 
parties  may  be  punished  by  attachment,  and  the  proceedings  '^P'^^* 
stayed. 


(5)  Or  wliere  two  people  put  in  bail  in  feigned 
names.  Strange,  384.  Or  where,  on  a  rale  for  a 
special  jury,  one  party  strikes  out  all  the  bundred- 
ors,  and  then,  at  the  trial,  challetices  the  amy  on 
that  defect.  Strange,  593.  Lord  Raymond,  1364. 


Sed  vide  2  Ld.  Ray.  1001.  See  also  Andrew,  fT'S. 
8  Modem,  C45.  Or  for  arresting  tlie  plainiUF 
while  attending  arbitration  under  a  rule  of  court  on 
Durpose  to  prejudice  his  cause.  2  Black.  1110^ 
Vide  sup.  section  37. 
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OF  APPEAL.  (1) 

XjEFORE  we  examine  the  nature  of  such  process  as  is  ground- 
ed on  an  Appeal^  Indictment,  or  Information,  it  may  not  be  im- 
proper to  consider  the  nature  of  each  of  these  in  particular. 

Of 

(1)  The  statute  59  Geo.  3.  c.  46.  which  is  inti- 
tuled  "  An  act  to  abolish  appeals  of  murder,  trea- 
son, felony,  or  other  offences,  and  wager  of  battel, 
or  joining  issue  and  trial  by  batlel,in  writs  of  right," 
rentes  that  "  whereas  appeals  of  murder,  treason, 
fekm^,  and  other  offences^  and  the  manner  of  pro- 
Geedu)g  therein,  have  been  found  to  be  oppressive ; 
and  the  trial  by  battel  in  any  suit  b  a  mooe  of  trial 
unfit  to  be  used ;  and  it  it  expedient  that  the  same 
ahoald  be  wholly  abolished^"  and  then  enacts, 
"  That  from  and  after  the  passing  of  thb  act,  all 
"  appeala  of  treason,  murder,  felonv,  or  other  of- 
"  fences,  shall  cease,  determine,  and  become  Toid  ^ 
"  and  that  it  shall  not  be  lawful  for  any  person  or 


*'  persons,  at  any  time  after  the  pasdng  of  this  act, 
"  to  commence,  take^  or  sue  appeal  of  treason, 
"  murder/  felony^  or  other  offence,  against  any 
"  other  person  or  persons  whomsoever,  out  that  all 
"  such  appeals  shall  from  henceforth  be  utteriy 
"  abolished;  any  law,  statute,  or  usage  to  the  cqd« 
"  trary  in  any  wise  notwithstanding. 

"  From  and  after  the  passing  of  Uiis  act,  in  any 
"  writ  of  right  now  depending,  or  which  may  here- 
**  after  be  brought,  instituted,  or  commenced,  the 
"  tenant  shall  not  be  received  to  waoe  battel,  nor 
"  shall  issue  be  joined  nor  trial  be  had  by  battel  in 
u  ^y  ^fii  of  right;  any  law,  custom,  or  usage  to 
'*  the  contrary  notwithstanding,  s.  t." 
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Of  Appeals^  there  are  two  sorts : 

1 .  An  appeal  by  an  innocent  person. 

2.  An  appeal  by  an  offender  confessing  himself  guilty;  who 
is  commonly  called  an  Approver. 

Sect*  1.  An  appeal  by  an  innocent  person^  is  the  party's  pri- 
Finch,  310,511.  ^^^^  action,  prosecuting  also  for  the  Crown  in  respect  of  the 
Plowden, 476.    offence  against  the  Public;  which  he  may  do  two  ways: 

First,  By  writ. 

Secondly,  By  bill. 

Sect.  2.  As  to  the  writ  of  appeal,  I. shall  only  take  notice,  in 
this  place,  that  it  is  an  original  issuing  out  of  chancery,  and  re- 
turnable in  the  king's  bench  only:  And  for  the  form  of  it,  I  shall 
refer  the  reader  to  the  latter  part  of  this  chapter,  wherein  I  shall 
endeavour  to  shew  for  what  defects  it  may  be  abated. 

Sect,  d«  Also  I  shall  refer  the  reader  to  the  same  place  for  the 
form  of  a  bill  of  appeal,  and  shall  not  here  take  any  further  no- 
tice of  it  than  by  observing,  that  it  must  contain  greater  certainty 
than  a  writ  of  appeal,  and  is  in  the  lieu  both  of  the  writ  and  de- 
claration. 

< 

And  I  shall  shew  before  what  courts,  and  against  whom,  an 
appeal  may  be  prosecuted. 

(a)C.Eliz.605.  Sect.  4.  And  first,  there  is  no  doubt  (a)  but  that  any  appeal 
695.  may  be  sued  by  bill  in  the  king!s  bench  against  any  person  in 

Skinner,  634.  custodid  mareschalli,  either  by  an  actual  commitment,  or  by  hav- 
Summvy,  179.  ing  bail  filed  for  him  in  that  court;  but  (b)  not  against  one  who 
17  Assize,  5.  ~  is  mainprised  de  die  in  diem,  for  that  such  an  one  cannot  be  said 
/m  4*1  W^o    ^^  ^®  ^^  custodid  mareschalli.     And  it  hath  been  resolved  {c), 

I  Bulst  74.  '  that  if  the  appellee  be  arraigned  and  tried  the'  same  term,  there 
rc)iJoneB,425.  is  no  necessity  to  file  the  bill  against  him.  Also  {d)  it  seems 
1 IL  Ab*^536  ^^^^^'  th^t  *f  *  defendant  appear  in  the  said  court  on  a  void  writ 
((f)C.£llz.694,  of  appeal,  he  may  be  committed  to  the  marshalsea,  and  then  de- 
695.  clared  against  in  custodid  mareschalli;  but  where  a  defendant 

appears  on  a  writ  not  v6id,  but  voidable  only,  as  for  the  want  of 
(e)  C.  Eliz.  605.  an  addition,  &c.  it  was  once  (e)  holden,  that  he  could  not  be  com- 
f  n  p  %G  ™^tt^^'  ^^^  declared  against  in  custodid  mareschalli,  but  ought  to 
Y,  eo.  ^^  discharged.     But  the  contrary  hereto  seems  to  be  now  settled 

Corny.  Rep.  in  the  case  of  Reeves  v.  Trundale  (f),  who  appearing  in  the  court 
i^St  40«  ^"  *  ^"^  ^^  appeal  of  death,  demanded  oyer  of  the  writ,  and 
Like  case  be-  pleaded  in  abatement  the  want  of  an  addition;  and  thereupon* 
tween  Smith  k  the  court  abated  the  writ,  and  suffered  him  to  be  arraigned  by 
Bowen,Mich.7  hill  in  custodid  nuLreschalH :  And  surely  this  cannot  but  seem  more 

II  Mod.  216.  reasonable  than  to  suffer  a  prisoner  under  so  heavy  an  accusa- 
230.254.  tion,  to  which  he  is  still  liable,  to  go  at  large  without  a  trial; 
128a  ^^'  neither  do  I  find  any  reason  given  why  a  prisoner  appearing  on  a 
3  Ld.  Ray.  536.  voidable  writ,  should  have  a  greater  advantage  than  on  a  void  one. 

Keilwood,  152.  ^^^^'  ^'  SECONDLY,  It  is  holden,  that  an  appeal  may  be  com- 
menced before  justices  in  eyre,  which,  as  I  suppose,  must  be  in- 
tended of  an  appeal  by  bill,  for  that  all  writs  of  appeal  must  be 

returnable  in  the  king's  bench. 

Sect. 
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Sect.  6.  Thihdly^  Also  it  seems  clearly  to  follow,  from  the  s  inst.  4i8. 
purport  of  the  statute  of  Westminster  the  second,  c  29*  that  bills  ^^^ 
of  appeal  may  be  commenced  and  determined  before  justices, 
specially  assigned,  in  special  cases,  and  for  certain  causes,  to 
bear4ind  determine  them. 

Sect.  7 •  Fourthly,   It  is  certain  (a)  that  commissioners  of  (a)B.  App.  ii. 
gaol  delivery  may  receive  a  bill  of  appeal  against  any  prisoner  of  ^'  ^^'A^' 
the  gaol  which  they  are  authorized  to  deliver.    Also  it  is  gene-  s/p!'c.  64. 
rally  holden,  that  they  may  receive  such  a  bill  against  a  person  Summary,  179. 
who  has  been  let  to  bail  by  them,  but  not  against  one  who  has  ^  ^^^»  ^^' 
been  let  to  mainprise.    And  it  hath  been  resolved,  that  if  part  of 
the  accomplices  to  the  same  felony  be  in  the  prison  which  such 
justices  are  to  deliver,  and  the  others  be  not  in  it,  the  justices 
shall  receive  an  appeal  against  them  all,  which,  after  the  trial  of 
those  that  are  in  the  prison,  shall  be  removed  into  the  king's 
bench,  where  the  others  shall  be  proceeded  against.     But  these 
three  last  points,  having  been  already  more  largely  considered. 
Chap.  6.  sect.  5.  I  shall  refer  the  reader  to  what  isf  there  said 
concerning  them.  .         • 

Sect.  8.  Fifthly,  It  seems  to  follow,  from  the  purport  of  the  vide  sup.  s.  ss, 
statutes,  which  have  been  generally  construed  to  authorize  jus*  29»so. 
tices  of  assize  to  deliver  gaols  without. any  special  commission  of  corLit.i6$. 
gaol-ilelivery,  that  they  may  receive,  bills  of  appeal  in  the  same 
manner  as  commissioners  of  gaol-delivery  may.    . 

Sect.  9*  Sixthly,  It  seems  to  be  holden  in  Fitzherbert's 
Abridgment,  (6)  ihat  justices  of  peace  have  power  to  receive  ap-  (6)  Corone,  95. 
peals  by  virtue  of  34  Edw.  3.  c.  1.  which  enacts,  '*  That  they 
shall  hear  and  determine  alt  manner  of  felonies  and  trespasses  in 
**  the  same  county,  8cc."     But  there  is  much  greater  authority (c)  (c)VideS.P.C. 
for  the  contrary  opinion;  and  the  case  in  the  (J)  Year  Book,  in  65. 
the  abridgment  whereof  the  said  opinion  of  Fitzherbert  is  in-  |  ^^^  ^^Ug 
sinuated,  is  plainly  mistaken,  for  that  it  makes  no  manner  of  men-  f "h!4.  19. 
tion  of  justices  of  peace,  ^but  only  of  justices  of  gaol-delivery;  to  B.  App.  la. 
which  may  be  added,  that  the  above-mentioned  statute  of  34  W^^'^' 
Edw.  3.  c.  I.  which  empowers  justices  of  peace  to  hear  and  de-  See  D.  App.  11. 
termine  felonies,  Scc.  is  express,  that  they  shall  have  power  so  to 
do  at  the  king's  suit,  which  must  be  either  taken  to  exclude  the 
suit  of  the  party,  or  to  signify  little  or  nothing. 

Sect.  10.  Seventhly,  It  is  certain,  that  an  appeal  may  be  (e)Stec,9. 
commenced  (e)  by  bill  before  the  sheriff  and  coroner,  and  re-  8.39,40,41. 
moved  (/)  from  them  into  the  king's  bench,  by  certiorari,  as  f /J^^  o^' 
hath  been  more  fully  shewn  Chapter  the  Ninth.  (2)  ^; 

Sect.  11.  Eighthly,  It  seems  to  be  agreed,  (g;)  that  an  ap-  (^)Sum.  iso. 
peal  by  the  course  of  the  civil  law,  in  nature  of  a  bill  of  appeal  S.  P.  C.  65. 
by  the  common  law,  may  be  sued  before  the  constable  and  mar-  vi^bijLta. 
shal  for  some  felonies  done  out  of  the  realm:  In  relation  where> 

unto 

(t)  Where  an  appeal  is  commenced  in  the  coort  the  appellee  may  sue  oat  a  tctrs/aoas  reciting  the 

below,  and  remoTea  into  the  kinj^'s  bench,  the  ap-  whole  matter,  warning  him  to  appear  at  a  certain 

pellee  is  to  be  arraigned  de  novo,  on  the  same  bill  day ;  and  if  he  make  default,  the  court  on  demand 

of  appeal,  and  it  is  not  necessary  to  exhibit  a  new  will  nonsuit  him ;  but  the  appellant  may  appear 

bill  against  him  in  ciiiioiiad  maretMtU  ;  and  if  the  '  grt^,  and  prosecote  without  any  scire  fatvu.  Car- 

appettant  will  not  appear  to  prosecute  his  appeal,  their,  394. 5921    Skinner,  670.    Bac.  Abr.  126. 
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unto  it  ifi  enacted  by  t  Hen.  4.  c.  14.  as  foUoweth  \*'  For  many 
great  mcoaveDieaces  and  mischiefs  that  oftea  have  happened 
by  many  appeals  made  within  the  realm  before  this  time,  it  is 

**  ordained  from  henceforth^  that  all  appeals  to  be  made  of  things 

**  done  within  the  realm,  shall  be  tried  and  determined  by  the 
good  laws  of  the  realm ;  and  that  all  appeals  to  be  made  of 
things  done  out  of  the  realm,  shall  be  tried  and  determined 

''  before  the  constable  and  marshal  of  England  for  the  time 

*'  being." 

(a)  S.  P.  C.  65.  Sect*  12.  In  the  construction  of  this  statute,  it  seems  to  have 
1  Inst.  74.  been  agreed,  (a)  that  if  any  of  the  king's  subjects  kill  any  other 
m4lMt*i55.  ^^^^^  subjects,  in  any  foreign  realm,  the  wife  or  heir  of  the  de- 
1  Inst  74.  391.  ceaeed  may  have  an  appeal  of  his  death,  before  the  constable  and 
Sap.c.4. 8. 10.  marshal,  who  shall  proceed  according  to  the  civil  (6)  law,  and 
M^b^.'  S^"^  sentence  by  the  testimony  of  witnesses  or  combat:  From 
c.  20. 8. 11.  and  whence  it  follows,  (c)  that  no  such  sentence  can  corrupt  the 
c.4.oCthis  blood  of  the  appellee,  for  that  such  comiptioa  can  only  be 
i?n8t99i! *^  caused  by  «  judgment  by  course  of  the  common  law.  Also  {d) 
(d)  See  c.  4.  it  seems  to  be  clear,  that  no  such  appeal  can  be  prosecuted  before 
s.  8.  the  marshal  alone  without  a  constable. 

nottoiif  3* 

1  Inst  74.  Sect.  IS.  It  hath  been  holden(e),  that  if  a  man  die  in  England* 

i']^st^4p  ^'  ^^  ^  wound  given  him  in  a  foreisn  realm,  he  may  be  appealed, 
B.  1.  c  13.  by  the  intent  of  this  statute,  before  the  constable  and  marslial> 
s.  11.  for  that  it  is  certain  that  he  cannot  be  tried  by  the  common  law, 

and  it  cannot  be  thought  the  meaning  of  the  statute,  in  restrain- 
ing the  civil  law  in  cases  within  the  conusance  of  tbe  common, 
to  restrain  it  also  in  cases  which  the  common  law  had  nothing  to 
do  with,  and  which  were  properly  conusable  by  the  civil  law,  and 
by  that  only ;  for  the  only  end  of  such  a  construction  would  be 
to  cause  a  failure  of  justice. — f  But  by  the  9  Geo.  2.  the  offen- 
der may  be  indicted  or  appealed  in  the  county  wh^re  either  the 
death  or  the  stroke  shall  happen. 

Sect.  14.  It  is  farther  enacted  by  the  said  statute  of  1  Hen.  4. 
c.  14.  '^  That  no  appeals  be  from  thenceforth  made,  or  in  any 
''  wise  pursued  in  parliament,  in  any  time  to  come.'' 

I.  Appeals,  considered  as  to  the  matter  of  them,  are  of  two 
kinds,  viz.  Not  capital ;  and.  Capital. 

neta,Li.c.4t.      Sect.  15.  Of  appeals  not  capital,  there  were  anciendy  several 

4  Inst  m.'^^  kinds,  as  appeals  de  pace,  deplagis,  and  de  iniprisonamento,  as 

1  Inst  if6,       well  as  appeals  of  mayhem.    But  the  former  of  these  having 

been  out  of  use,  and  turned  to  actions  of  trespass,  for  these  many 

hundred  years,  I  shall  only  consider  the  nature  of  an  appeal  of 

mayhem. 

For  the  better  understanding  of  an  appeal  of  mayhem  I  shall 
endeavomr  to  shew, 

1.  Of  what  mayhems  it  lies. 

2.  What  ought  to  be  th^  form  of  the  writ,  bill,  and  declara* 
tioD. 

-  3.  What  defence  may  be  made  by  the  appellee. 

4.  How 
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4»  How  the  mayhem  shall  be  tried^  and  whero  the  trial  shall 
be  peremptory. 

As  to  the  FiRSt  Point,  viz.  Of  wh^iimayhems  an  appeal  lies. 

Sect.  16.   I  shall  take  it  for  granted,  that  notwithstanding 
every  (a)  hurt  whatsoever  done  to  a  man's  body,  whereby  he  is  (a)SeeB.i. 
less  able  in  fighting,  may  perhaps,  properly  enough,  in  a  large  ^^  i^*  P*  i^* 
sense,  be  called  a  mayhem,  and  (6)  will  certainly  subject  the  per-  (h)tJaom,t05, 
son  who  occasioned  it  to  the  payment  of  damages  in  an  action  of  Hobart»iS4. 
trespass  by  the  party  grieved,  whether  it.  were  malicious,  or  hap- 
pened through  accident  or  misadventure,  yet(c)  an  appeal  of  (c)  13  h.  7. 14. 
mayhem  cannot  be  maintained  for  any  such  hurt,  unless  it  were 
accompanied  with  some  evil  intention  in  the  person  who  caused 
it ;  for  surely  the  law,  in  requiring  that  the  word  ''  Felony"  be 
made  use  of  in  every  such  appeal  (as  will  be  more  fully  shewn 
under  the  next  point),  cannot  imply  less  than  that  the  fact' must 
be  attended  with  some  odious  circumstances ;  yet  it  seems  clear, 
that  if  a  man  striking  another,  with  such  an  evil  intent  as  woald 
subject  him  to  an  appeal  of  mayhem  if  the  person  struck  at 
should  be  maimed,  shall  happen  to  miss  him,  and  strike  a  third  (<0  B.  App. 
person,  and  maim  him,  he  is  liable  (J)  to  an  appeal  of  mayhem  \^^  ^  ^^^ 
at  bis  suit,  whether  he  had  any  kind  of  ill  will  against  lum  or  See  B.  i.  c'lS. 

not  8.44.  * 

As  to  the  Second  Point,  viz.  What  ought  to  be  the  form  of 
the  writ,  bill,  and  declaration,  I  shall  only  take  notice  in  this 
place. 

Sect.  17*  FiKST,  That  the  word  ''  mayhemiavit"  (e)  is  so  ne-  («)  1  imt  if6« 
cessary  in  every  such  writ,  bill,  and  declaration,  that  it  can  be 
supplied  by  no  other  word  of  the  like  sense,  nor  by  any  circum-^ 
locution  whatsoever. 

Sect.  18.  Secondly,  That  in  every  such  writ,  bill,  or  decla-  (/yiiost trr. 
ration,  the  mayhem  must  (/)  be  laid  to  have  been  done  feloniei,  B.  Appw  rt.  86. 
and  yet  the  defendant  is  not,  at  this  day,  subject  to  the  loss  ^f  /^seaB.!. 
member  from  such  an  appeal,  as  anciently  (g)  he  was ;  in  which  c.  15.  sect.  i. 
respect  the  law  seems  to  have  required  the  use  of  the  word  1  Inst.  itr. 
fehnki.  Pulton,  17. 

Sect.  19.  Thirdly,  (A)  That  it  is  in  the  election  of  the  plain-  W  4^  A5«», 
tiff  to  declare  against  him  who  actually  gave  the  wound,  as  the  4o*Asai«e,  9. 
principal  offender,  and  against  those  who  abetted  him,  as  acces-  F.  Tres.  199. 
saries ;  or  else  to  declare  against  them  all  as  principals.  \'^A  ^•*^^" 

3.  It.  O.  44. 
Contfti.   B.  Appeal,  60. 154.   F.  Cor.  60. 110. 

Sect.  20.  Fourthly,  That  if  a  man  bring  a  writ  of  appeal  of 
mayhem^  and  count  of  battery,  he  abates  the  writ,  because  the 
wnt  supposes  no  battery,  and  therefore  is  not  pursued  by  such 
a  declaration  as  it  ought  to  be.  But  for  other  particulars  rela- 
ting to  the  form  of  appeals,  I  shall  refer  the  reader  to  the  books  («-)  coke*i  Eat. 
(i)  of  Entries.  5?-  5^-    ^ 

^  '  Bast  45, 46. 

As  to  the  Third  Point,  viz.  What  defence  may  be  made  by 
the  appellee. 

Q  2  Sect. 
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SiiCt.  81  •  Being  able' to  find  little  or  nothing  particular  con- 
cerning  pleas  in  abatement  by  such  an  appellee,  I  shall  refer  the 
reader,  for  that  matter,  to  ivhat  is  said  concerning  pleas  in  abate- 
ment of  appeals  in  general,  in  the  latter  part  of  this  chapter,  and 
only  take  notice  in  this  place  of  the  following  parti^culars. 

*  » 

«1.  Where  a  recovery  in  anodier  action  may  be  pleaded  in  bar 
of  an  appeal  of  mayhtm. 

2.  Where  and  in  what  manner  son  assault  demesne,  and  other 
matters  of  the  like  nature,  may  be  so  pleaded. 

3.  Whether  an  arbitrament,  or  an  accord  with  satisfaction, 
may  be  so  pleaded. 

4.  What  kind  of  a  release  may  be  so  pleaded. 

5.  Where  a  nonsuit  in  a  former  action. 
...              .6.  That  (a)  an  appellee  cannot  wage  his  law. 

Vide48£dw.3.6.   F.  Ley.  36. 

As  to  the  first  of  these  particulars,  viz.  Where  a  recovery  in 
another  action  may  be  pleaded  in  bar  of  an  appeal  of  mayhem. 

(h)  n  Assize,  '^^^^*  ^'  I^  seems  clear,  that  notwithstanding  a  recovery,  (6) 
8f .  in  an  appeal  of  mayhem,  caniiiot  be  pleaded  in  bar  of  ,an  action  of 

fx9^'  ^^^*  trespass  for  the  battery  with  which  the  mayhem  was  accompanied,, 
4  Coke,  43.  because  (c),  in  such  an  appeal,  the  mayhem  only  is  considered 
43  A88iie,39.  distinct  from  the  battery,  yet  {d)  a  recovery  in  an  action  of  tres- 
^d'^^C^'^'  pass,  for  an  assault,  battery,  and  wounding,  may  be  pleaded  in 
1  Leon.^318,  bar  of  an  appeal  of  mayhem,  appearing  by  proper  averments  to 
319.  be  brought  ror  the  same  trespass ;  for  it  shall  be  intended  that 

4t  Assise,  3.      ||jq  jury,  in  giving  damages  for  the  wounding,  included  the  maim, 

and  no  man  shall  be  liable  to  double  vexation  for  one  and  the 
(•)i  Leon. 318.  same  thing;  yet(e^  in  such  a  case  if  the  appellee  shall  make  it 
^^'  appear,  by  a  special  replication,  that  the  maim  hath  been  occa*- 

sioned  since  the  verdict  in  the  action  of  trespass,  by  some  subse- 
quent mortification,  dryness,  or  shrinking  of  the  part,  by  reason 
of  the  wound,  perhaps  he  may  avoid  such  plea  by  such  special 
matter;  but  the  Court  will  not  intend  it  unless  it  be  specially 
shewn. 

As  to  the  second  particular,  viz.  Where,  and  in  what  manner 
fon  assault  demesne,  and  other  matters  of  the  like  nature,  may  be 
pleaded  in  bar  of  an  appeal  of  mayhem. 

Sect.  23.  It  seems  dear,  that  it  is  a  good  plea  in  bar  of  such 
(/)f  R.Abr.  appeal,  iik%t(f)  the  plaintiff  first  assaulted  the  defendant,  and 
^*  would  have  beaten  and  killed  him,  unless  he  had  defended  him- 

2)  «  K^br.  *®'f  against  him,  &c.  or  that  (g)  the  plaintiff  first  assaulted  the 
lis.  defendant,  who  fled  from  place  to  place,  till  he  was  reduced  to  a 

^\^*  J*  **•     necessity  of  fighting,  8cc.    And  in  some  books  (A)  it  seems  to  be 

00  V  Edw.  3.  jj^Ugu  jn  general,  that  son  assault  demesne  may  be  pleaded  in  bar 
41  Assise,  21.  of  any  such  appeal,  without  any  special  circumstances  in  favour 
F.  Cor.i4«.       of  the  defendant:   Yet  how  far  a  trifling  assault  may  justify  a 

1  ^!^«4^^*     gi^evous  mayhem,  as  the  cutting  off  a  leg  or  hand,  &c.  unless^  it 

happened  accidentally  in  the  scuflie,  without  any  barbarous  in- 
tention, 
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tentioDj  may  well  deserve  to  be  considered.     However  (a)  il  (a)  41  Aniie, 

seems  clear,  that  if  the  maim  in  the  declaration  be  laid  in  A.  and  ^' 

the  defendant  justify  the  same  maim,  by  reason  of  an  assault  3]  Trav!'i73! 

made  upon  him  by  the  plaintiff  in  B.  he  needs  not  traverse  the 

maiming  of  the  plaintiff  in  A.  or  in  any  other  place ;  for  it  is  ap» 

parent,  that  the  same  maim  could  not  be  given  but  in  one  and 

the  same  place;  and  therefore  being  justified  in  any  one  place,  it 

is  well  answered.    Also  it  seems  (6)  clear,  that  a  man  cannot  ^*      ^^'' 

justify  the  maiming  another  in  defence  of  his  possessions,  but  %  luu  si6. 

only  in  the  defence  of  his  person.    Also  it  is  certain  (c)  that  a  (c)«I]ist.<8s, 

defendant  cannot  give  in  evidence  on  the  general  issue»  that  the  ^^^^  ^.^ 

plaintiff  first  assaulted  him,  but  must  specially  plead  it. 

As  to  the  third  particular,  xiu  Where  an  arbitrament,  or  ac- 
cord with  satisfaction,  may  be  pleaded  in  bar  of  an  appeal  of 
mayhem. 

Sect.  24.  It  clearly  seems  to  be  admitted  in  the  pleadings  {d)  (<0^  H.  6. 
in  some  books,  and  is  said  (e)  to  have  been  adjudged  in  a  roll  not  ?^o^*  ^ 
printed,  that  notwithstanding  every  such  appeal  must  suppose  p.  Corone,  65^ 
the  fact  to  have  been  done  feloniously,  yet  masmuch^as  at  this  6  Coke,  44. 
day  it  subjects  not  the  appellee  to  the  loss  of  member,  but  only  («}9Co.7a 
to  damages,  8lc.  as  an  action  of  trespass  doth,  it  may  be  well 
barred  either  by  arbitrament,  or  an  accord  with  satisCsietion  exe- 
cuted. 

As  to  the  fourth  particular,  viz.  What  kind  of  release  may  be 
pleaded  in  bar  of  an  appeal  of  mayhem. 

Sect.  25.   There  can  be  no  doubt  but  that  a  release  of  all 
manner  of  appeals,  (f)  or  a  release  of  all  manner  of  actions,  or  a  (/)  Ut  sect 
release  of  all  manner  of  demands,  (g)  might  always  be  pleaded  in  ^x  ^^      ^ 
bar  of  such  an  appeal ;  and  that  a  release  of  all  manner  of  ac-  ^s. 
tions  (A)  personal  may  also  be  pleaded  in  bar  of  it  at  this  day,  (k)  1  Inst  S88. 
because  the  appellant  shall  recover  in  it  nothing  but  damages ; 
but  while  it  subjected  the  appellee  to  the  loss  of  member,  it 
seems  questionable  whether  it  could  be  barred  by  a  release  of  t  lut  $88. 
actions  personal,  because  it  seems  to  have  been  then  esteemed 
an  action  of  a  higher  nature,  and  not  properly  to  come  under  the 
notion  of  a  personal  action. 

As  to  the  fifth  particular,  viz.  Where  a  nonsuit  in  a  former  ac- 
tion may  be  pleacfed  in  bar  of  an  appeal  of  mayhem. 

Sect.  26.  It  seems  clear,  (t)  that  a  nonsuit  in  any  such  appeal,  (t)  4S  Assise, 
after  the  plaintiff  hath  appeared  to  it,  may  be  pleaded  in  bar  of  ^'4. 
any  other.    Also  (A)  it  seems  to  have  been  adjudged,  that  it  may  ^  ^^^  ^59  * 
also  be  pleaded  in  bar  of  an  action  of  trespass  brought  for  the  F.  Cor.  f  14. 
same  maim,  and  also  for  the  battery  with  which  it  was  accompa-  W  **  Assise, 
nied ;  yet  howsoever  the  law  may  stand  in  relation  to  this  mat-  B.*App.  138. 
ter,  if  such  action  be  brought  for  the  battery  only,  without  men- 
tioning the  mayhem,  I  see  not  how  it  can  be  barred  by  such  a 
nonsuit,  because  it  is  generally  holden,  that  in  an  appeal  of  may- 
hem  no  consideration  (/)  can  be  had  of  the  battery,  but  only  of  (QB.  App.«o. 
the  mayhem ;  and  if  so,  it  seems  strange,  that  a  nonsuit  in  such  ''J^^^'  ^^^* 
an  appeal  should  bar  an  action  of  a  different  nature,  brought  y- ^'^       ^^^ 

for  ««. 
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for  a  matter  which  the  appeal  had  nothing  to  do  with.     How«» 

^)B.App.i38.  ever  (a)  it  seems  clear  that  a  nonsuit  in  an  action  of  trespass  i& 

W>  <^»       QQ  buf  Qf  nQ  appeal  of  mayhem.    Also  I  take  it  for  granted,  that 

a  nonsuit  in  an  appeal  of  mayhem,  before  the  plaintiff  hath  ap- 
(b)  1  Inst  159,  peared  to  it,  is  not  (6)  a  bar  of  any  other  appeal  or  action,  because 

tlie  writ,  for  what  appears  to  the  contrary,  might  be  purchased 

by  a  stranger,  in  the  name  of  the  plaintiff. 

As  to  the  Fourth  Point,  viz.  How  the  mayhem  shall  be 
tried,  and  where  the  trial  shall  be  peremptory. 

(c)«8  A»8iac,5.      Sect,  27.  There  is  no  (c)  doubt  but  that  if  the  defendant  put 
iR.  Ab*"578    '*  ^°  issue,  whether  the  plaintiff  were  maimed  or  not,  and  pray 
that  the  part  which  was  hurt  be  viewed  by  the  court>  in  order  to 
have  it  adjudged  on  such  view,  whether  there  be  any  mayhem  or 
not,  the  court  may  take  a  view  of  the  part,  and  on  such  view  de- 
termine the  matter ;  or  if  there  remain  a  doubt  upon  the  view, 
W  ^®  ^**  ^*    may  (d)  award  a  writ  to  the  sheriff  to  return  some  able  physicians 
28  ^  3. 94     ^^^  surgeons,  for  the  better  information  of  the  court.    But  it 
(«)  6  H.  7. 1.     seems,  that  the  court  cannot  proceed  to  such  a  trial  by  their  view^ 
V^  u'  r  ^'      unless  the  defendant  pray  it :  and  in  such  case  it  seems  (e)  that 
41  Assise,  27.    ^^7  ^^^  ^^^  bound  to  try  it  in  such  manner,  but  may  order  a  trial 
(/)  2t  Ass.  82.  by  a  jury,  at  which  it  is  said,  (f)  that  they  may,  if  they  think  fit> 
vide  21 H.  7,    order  that  the  jury  shall  have  a  view  of  the  wound :  And  because 
(>)2  Inst  213.   ^^^  court  has  such  a  discretionary  power  in  relation  to  suchview* 

it  hath  been  resolved,  (g)  that  the  plaintiff  in  the  appeal  must  ap- 
(h)  6  H.  7. 1.    pear  in  proper  person,  and  not  by  attorney,  because  that  would 

21  H^T^'^  P**^  ^®  ^^®^  ^"'  ^^  ^^^  power  of  the  court.  And  it  seems  to  be 
37  Assiie,  9.  agreed,  (A)  that  an  adjudication  made  upon  such  view  is  peremp- 
26  Assise,  32.     tory  and  conclusive  to  each  party. 

Sect.  28.  It  seem  to  be  holden,  that  the  defendant,  in  an  ap- 
peal of  mayhem,  may  in  some  cases  wage  battle ;  but  I  find  no 
instance  in  which  battle  hath  been  actually  waged  in  such  an  ap- 
peal. 

II.  Of  Appeals  capital  there  are  two  kinds : 

1.  Appeal  of  treason. 

2.  Appeal  of  felony. 

And  First  of  appeals  of  Treason. 

03  lost  132.       Sect.  29.  Appeals  of  treason,  as  it  is  said  (i),  might  be  sued 

FJefa^i!i!'c!2i.  *°^«ot*y  n<>^  on^y  before  the  parliament,  but  also  before  other 
S.  P.'d  78.'  '  courts  of  common  law,  as  well  as  before  the  constable  and  marshal. 
Con.  and  were  determinable  by  battle,  verdict,  or  otherwise,  according 

1  mie^349f^'    to  the  course  of  the  several  courts  before  which  they  were  com- 

2  Hale!  150.^     menced.     But  it  is  certain,  that  such  appeals  before  the  parlia- 

ment are  taken  away  by  1  Hen.  4.  c.  14.  set  forth  more  at  large 
in  the  fourteenth  section  of  this  chapter.  But  I  do  not  see  any 
reason  why  appeals  of  treason,  done  in  the  realm,  before  other 
courts  of  common  law,  which  had  before  jurisdiction  thereof, 
should  be  construed  to  be  taken  away  by  that  statute,  which  by 
ordaining,  ''that  appeal  of  things  done  withiathe  realm,  shall  be 

tried 
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tmd  and  determined  by  the  good  laws  of  the  realm/'  cannot  be 
intended  to  restrain  any  appeal  determinabte  wholly  by  those  laws, 
as  all  the  appeals  before  courts  of  common  law  seem  always  to 
have  been. 

However,  since  there  has  been  no  instance  of  any  such  appeal, 
before  any  court  of  common  law,  either  since  the  making  of  the 
said  statute,  nor  for  many  years  before,  the  law  relating  to  such 
appeals  seems  wholly  obsolete  at  this  day.  (2) 

But  as  for  appeals  before  the  constable  and  marshal,  of  trea-  4  Iiut.  1^4. 
sons  done  out  of  the  realm,  it  seems  clear,  that  the  law  in  relation  Somnwry,  iso. 
to  them  is  still  in  force,  as  it  always  hath  been ;  for  the  said  sta- 
tute of  1  Hen.  4.  c.  14.  b^  ordaining,  '*  that  appeals  of  things  done 
out  the  realm  shall  be  tried  and  determined  before  the  constable 
and  marshal,''  seems  clearly  rather  to  a£Srm  than  weaken  their 
jurisdiction  in  relation  to  such  treasons. 

Also  it  bath  been  adjudged,  that  the  statutes  which  ordain,  that  Rusliworth's 
treasons  done  out  of  the  realm  shall  be  tried  in  the  king's  bench,  ^^^  ^*'f«L  * 
&c.  do  not  take  away  the  jurisdiction  of  the  constable  and  ^^^  ^  i^g, 
marshal,  in  relation  to  appeals  of  such  treasons ;  as  hath  been 
more  fully  shewn  c.  4.  s.  10.     And  agreeable  hereto,  an  appeal 
of  treason,  supposed  to  have  been  committed  beyond  sea,  was 
actually  commenced  in  the  seventh  year  of  the  reign  of  king 
Charles  the  First,  by  Donald  Lord  Rea,  against  David  Ramsey, 
Flsq.  before  the  constable  and  marshal,  who,  for  want  of  sufficient 
proof  to  clear  the  truth  of  the  accusation,  actually  awarded,  that 
a  duel  should  be  fought  between  the  said  appellant  and  appellee, 
for  the  final  determination  of  the  matter. 

^  Secondly,  Of  appeals  of  Felony  there  are  four  principal 
kinds. 

1.  An  appeal  of  death. 

2.  An  appeal  of  larceny. 

3.  An  appeal  of  rape. 

4.  An  appeal  of  arson. 

But  before  I  examine  the  nature  of  each  of  these  in  particular, 
I  shall  premise  some  things  in  general  concerning  what  personam 
are  capable  of  bringing  them. 

Sect.  30.  First,  that  (a)  the  infan<7,  old  age,  or  other  imbe-  ra)Moor,48f. 
cility  of  the  plaintiff,  is  no  good  objection  against  his  bringing  an  ^"T^'^'l^ 
appeal,  though  it  take  from  the  defendant  the  benefit  of  waging  s^]^!c.  60. 
battle,  and  in  that  respect  puts  him  in  a  worse  condition  than  he  See  the  books 
would  be  in,  if  the  appeal  were  brought  by  a  person  capable  of  ^^^'^^  ^ 
fij^hting ;  for  inasmuch  as  the  defendant  has  proper  means  for  ^^' 
his  acquittal,  by  putting  himself  upon  a  trial  by  his  country,  and  4i  AssuEe,  14. 
the  imbecility  of  the  plaintiff  is  wholly  owing  to  the  act  of  God, 

and 

(f )  Appeals  of  Treason  in  the  common  law      put  to  answer  eiccpt  by  indictttieat  or  pieicnt- 
cooits  ieem  to  be  taken  awav  bj  5  £d.  3.  c  9.      meut.    1  Hale,  349. 
and  95  £dw.  3.  c.  4.  by  wluch  none  shall  be 
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(a)  27  H.  8.11.  and  no  ways  lessens  the  injury  complained  of  by  him/  it  is  noJt 
S  ^^C^6o^'  i^Moi'^ble  he  should  «uffer  any  disadvanti^  from  it.  And  agree* 
Samniary,  183.  ^^^h  hereto  it  seems  to  have  been  settled,  (a)  of  late  times,  con* 
Smith  and  trary  to  the  numerous  authorities  (6)  in  the  old  books,,  that  the 
M  TAmn.  psLTol  shall  not  demur  in  an  appeal  for  the  nonage  of  the  plaintiff* 
3  Inst  320.  Vet  it  is  certain,  (c)  that  an  infiint  must  prosecute  such  suit  by  a 

(b)  52  Aas.  8.  guardian ;  and  it  is  said,  (d)  that  he  shall  be  nonsuited  for  the 
ii^H'4.^4  non-appearance  of.  such  guardian,  upon  demand,  at  any  day 
13  A88. 10.'  whereon  he  is  demandable,  notwithstanding  an  allegation  that  he 
17  £d.  4. 2.  was  not  able  to  come  by  reason  of  sickness,  or  other  such  like  ex- 
F*  A ^^57^83  ^^^^'  ^°^  there  (e)  is  a  case  wherein  the  court  refused  toenlaree 
21  Am' 4.  ^6  day  of  such  guardian's  appearance  upon  a  surmise  of  hissick- 
27  Ed.  3. 83.  ness.  But  notwithstanding  the  guardian  be  so  necessary  in  the 
M^  ^^  prosecution  of  such  a  suit,  yet  if  the  infant  come  into  court,  and 
11.  '  say  he  will  relinquish  it,  and  -yet  the  guardian  will  prosecute 
(d)  Noy,  88.  it,  the  court  may,  (J^  in  discretion,  discharge  such  nianlian,  and 
M  N*  ^^&&  assign  another ;  for  it  is  not  reasonable  that  an  inrant  be  bound 
liichJiis!  to  continue  a  suit  against  his  will  which  demands  nothing  butne- 
(/)  1  lU  Abr.  venge,  and  will  be  chargeable  to  him. 

Style,  456.    Salkeld,  176, 177. 

(g)  ^'^^  ^'  Sect.  31.  Secondly,  (g)  that  a  woman  may  sue  any  other  ap- 
1.  Corone,  357.  P^^'  except  that  of  the  death  of  an  ancestor ;  for  the  statute  of 
S.'p.  C.  60.  '  Magna  Charta,  34,  which  ordains,  *'  that  no  man  shall  be  im- 
Sammary,  184.  prisoned  on  the  appeal  of  a  woman,  for  the  death  of  any  one  but 

ner  own  husband,"  restrains  not  any  other  appeal  whatsoever. 

a)Surani.  183.  Sect*  32.  Thirdly,  That  an  idiot,  (A)  or  person  bom  deaf  and 
rS^i^A^'^*  dumb,  or  one  attainted  (t)  of  treason  or  felony,  or  but  outlawed 
(k)  17  Ass.  26.  (^}  ^"  ^  personal  action  (so  long  as  such  attainder  or  outlawry 
b.  App.  118.     continues  in  force)  cannot  bring  any  appeal  whatsoever. 

146. 

F.  Utlag.  47.  And  now  I  am  more  particularly  to  consider  the  nature  of  an 

appeal  of  death  in  particular. 

For  the  better  understanding  whereof,  I  shall  examine  the  ful^ 
lowing  points. 

1.  Within  what  time  it  must  be  brought. 

{2.  In  what  county. 

3,  By  whom. 

As  to  the  First  Point,  viz.  Within  what  time  an  appeal  of 
death  must  be  brought. 

Sect.  S3.  It  is  enacted  by  the  statute  of  Gloucester,  chap.  9- 
(0  S.  P.  C.  62.  '^  diat  an  appeal,''  (Q  which  from  the  purport  of  the  whole  sta- 
infra  sect  48.  ^ute  hath  been  construed  to  be  meant  only  of  an  appeal  of  death, 
"  shall  stand  in  effect,  and  shall  not  be  abated  for  default  of  fresh 
(m)  a  App;37.  suit,  if  the  party  shall  sue  within  the  year  and  the  day  (m)  after  the 
^K^'J*^'  deed  done.''  And  it  hath  beeuholden,  (n)  that  the  computation 
(n)  s.  P.  C.  63.  ^f  gy^jj  y^j^j,  ^jjj  j^y  jg  ^^  j^^  made  from  the  time  of  the  wound 

which  occasioned  the  death,  and  not  from  the  time  of  the  death ; 
and  this  opinion  seems  somewhat  to  be  favoured  hj  the  letter  of 
the  statute,  which  is,  **  that  the  party  shall  sue  within  the  year 

and 
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and  day  after  the  deed  done/'  but  no  deed  is  done  at  the  time  of 
the  death,  but  at  the  time  of  the  wound :  yet  the  contrary  opinion 
is  settled  (a)  to  be  law,  and  it  is  certainly  more  agreeable  to  the  (a)  4  Co.  4f . 
intent  of  the  statute,  the  plain  import  whereof  seems  to  be,  that  « lnst.320.so. 
the  appellant  shall  not  be  adjudged  to  have  made  default  of  fresh  ^  ^^  ^^ 
suit,  unless  he  have  been  negligent  a  year  and  a  day ;  but  negli- 
gent he  could  not  be  as  to  the  bringing  an  appeal  before  the 
party  was  actually  dead,  because  till  then  no  appeal  lay.    And 
agreeably  hereto  it  seems  also  to  be  settled,  (&)  diat  if  a  person  (6)  t6  Ass.  S5. 
become  accessary  after  the  death,  by  receiving  the  offender,  an  |  ^^p^^« 
appeal  lies  against  him  at  any  time  within  the  year  and  day  after  ^'lo^f  5S0. 
such  receipt,  because  until  then  the  appellant  could  not  possibly 
be  guilty  of  any  negligence  as  to  thebnnging  of  an  appeal  against 
the  receiver.    Also  if  an  appeal  had  been  abated  by  the  demise 
of  the  king,  before  1  Edw.  O.  c.  7.  (by  which  this  mischief  is  pro- 
vided against)  it  seems  (c)  clear,  that  the  appellant  might  have  M  <  H.  7«  10. 
sued  a  reattachment  against  the  appellee,  within  the  year  and  ^^  ^f ^^{j 
day  after  such  demise,  for  that  he  was  in  no  default^  and  other-  p.  Re^attach.'8. 
wise  would  have  been  without  remedy.  7  Co.  so. 

Sed.  34.  It  seems,  that  the  year  and  day,  in  any  of  the  cases 
abovementioned,  are  to  be  computed  from  the  beginning  of  the 
day  on  which  the  death,  or  receipt,  8cc«  happened,  and  not  from 
the  ]^recise  minute,  or  hour ;  because  regularly  the  law  makes  no 
fraction  of  a  day;  and  therefore  (d)  if  Ae  party  die  at  any  time  ^^t  isoi'^* 
the  first  day  of  January,  the  year  shall  end  the  first  day  of  January  255.  Con. 

following.  3  Inst.  53. 

'  As  to  the  Second  Point,  viz.  In  what  county  an  appeal  of 
death  must  be  brought. 

Sect.  35.  I  shall  take  it  for  granted,  that  it  is  a  local  action,  re)  is  Ed.  332.' 
(e)  and  consequently  cannot  be  brought  in  a  foreign  county*  But  |:  ^-  ^.^ 
if  a  person  happen  to  die  in  one  county  of  a  wound  -received  in  Dyer'ic^  &c! 
another,  it  is  said,  (/*)  that  the  appellant  had,  by  the  common  law,  Q')tUaie,i63. 
his  election  to  bring  his  appeal  in  either  county,  and  that,  in  ^^*I*^^. 
every  such  case,  the  trial  ought  (g)  to  be  at  the  bar,  and  by  a  jury  j^  ^,'  ^'  ^^ 
returned  (A)  from  the  body  of  each  of  those  counties.  But  since  But  the  pream- 
the  making  of  2  and  3  Edw.  6L  c.  24.  by  which  it  is  enacted,  bleof  «&3Ed. 
**  That  in  such  cases,  the  party  to  whom^qipeal  of  murder  ^hall  ^^^^^^^^ 
^  be  given  by  the  law,  may  commence,  take,  and  sue  appeal  of  (g)  Djer,  46. 
**  murder  in  the  same  county  where  the  person  feloniously  stricken,  W  ^^  ^*  i^- 
**  or  poisoned,  shall  die,  &c.''  I  take  it  for  granted,  that  such  an  ^^'^^* 
appeal  in  the  county  wherein  the  party  dic^,  may  be  tried  by  a  VMe  s  Geo.  %. 
jury  of  such  counQr  without  the  joinder  of  any  other.  c.  t4. 

I  shall  not  in  this  place  examine  in  what  county  accessaries  to 
murder  are  to  be  appealed  or  tried,  but  shall  refer  the  considera- 
tion thereof  to  the  chapter  concerning  the  arraignment  of  the 
principal  and  accessary. 

As  to  the  Third  Point,  viz.  By  whom  an  appeal  of  death 
is  to  be  brought ;  I  shall  endeavour  to  shew. 


1.  Where  it  may  be  brought  by  a  wife ; 
3.  Where  it  may  be  brought  by  an  heir. 


As 
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As  to  an  Appeal  of  death  by  a  wife^  the  foUowing  particttkn 
seem  most  observable. 

Vide  mfni,  s.  Sect.  36*  FiBST,  She  must  be  able,  to  jNrove,  not  only  that  she 

59  and  60.        was  wbollT  innocent  herself  of  the  death  complained  of^  but  also  that 

she  was  the  lawful  wife  of  the  deceased,  at  the  time  of  his  death; 

(a)  9  Inst  68.    for  it  seems  to  be  clearly  settled,  (a)  that  ''  ne  ungues  accouple  in 

^tdi,  1^*     '^'  matrimonU^*  is  a  good  plea  in  such  an  appeal,  and  triable 

27  Asaize,3.'     ^  the  bishop's  Certificate,  who,  if  the  marriage  were  unlawful. 

It  H.  4. 14.      by  reason  of  a  precontract  or  consanguinity,  or  otherwise,  ought 

S.  P.  C.  59.       iQ  certify  against  the  appellant.    Also  it  is  laid  down  as  a  rule  in 

i^Im^I^     *  ^®  ^'^  books,  (&)  that  a  wife  may  have  an  appeal  of  the  death  of 

(ft)  Bract  L  9.    her  husband  inier  bracJUa  sua  interfecti  et  non  aliter.    By  which 

Fi^L  L  1     as.  words  '*  inter  brachia  sua"  according  to  Sir  Edward  Coke,  (c)  it 

S.  P.  C.  58!       is  to  be  understood,  that  the  deceased  had  the  wife  lawfully  in 

(e)  i  lust  68.    possession  at  his  death ;  and  if  this  be  the  meaning  of  them,  thus 

*^^*  mudi  at  least  seems  to  follow,  that  if  the  husband  were  divorced 

from  the  wife  at  his  death,  though  bj  a  voidable  sentence,  she 

cannot  maintain  an  appeal.     Yet  it  is  generally  holden,  that  a 

wife  who  hath  el6ped  from  her  husband  may  have  an  appeal  of 

bis  death,  as  shall  be  more  fully  shewn  in  the  next  section.   And 

(d)  S.  P.  C  59.  Staundford  (J)  seems  to  understand  the  import  of  the  expression^ 

abovementioned  to  be  this,  that  the  wife  ought  to  have  had  the 
deceased  in  her  view,  and  to  have  been  present  at  his  deatli,  which 
is  most  certainly  not  necessary  at  this  day.  But  finding  little  more: 
said  concerning  this  matter  in  any  other  modem  book,  I  shall 
leave  the  farther  consideration  thereof  to  others. 

(«)^Am.4i.  Sect.  37 •  Secondly,  In  some  cases  a  woman  may  have 
B.  Appeal,  131.  ^^  appeal  of  the  death  of  her  husband,  where  she  cannot  claim 
F.  Corone,  f  1.  dower  of  his  lands ;  as  where  the  husband  was  attainted  (e)  of 
TCo^CiO^ ^  '^^  treason  at  the  time  of  his  death ;  for  after  the  attainder  he 
Gaae,'i5. 6.  ^^  ^l'  ^^  busband  as  much  as  before,  and  (f)  it  is  the  loss  of 
S.P.'c.  59.  her  husband  which  is  the  cause  of  the  appeal.  Also  where  a 
(/^  B.  App.  woman  elopes  fit>m  her  husband,  it  is  said,  that  she  may  have  an 
(^)'b.  App.i7.  appe&l  (g)  of  his  death,  tho*igh  not  a  writ  of  dower;  for  by  the 
1  Inst  33.  common  law  she  might  have  had  both ;  and  the  statute  of  West« 
S.  P.C  59.  minster  the  second,  c.  34.  which  takes  firom  her  the  latter,  leaves 
s  Inst  317.       ^^^  other  as  before. 

^h)Sam.  m.  g^^^  33^  Thiebly,  If  such  appellant  take  another  husband 

s  Inst  69.  *  either  before,  or  pending  the  appeal,  she  puts  (A)  an  end  to  it  for 

20  H.  6. 4S.  ever;  for  being  given  her  only  from  a  regard  to  her  widowhood, 

6')^i%^^48  ^^  <^Ai^ot  but  cease  when  that  determines,  and  being  once  barred, 

B.  App.  109.  '  it  is  barred  for  ever.    And  on  this  ground  it  seems  also  to  be 

112.  Con.  f  1  certain,  (t)  that  if  she  marry  after  judgment  in  appeal,  she  cannot 

iL^tbe^b^u  P'*^  execution.     However  it  seems  clear,  that  in  such  a  case  the 

above  citrd.  appellee  shall  not  (A)  be  discharged  without  the  king's  pardon : 

(fc)  B.  App.  t7.  But  I  do  not  find  it  settled  (/)  what  ought  to  be  done  with  the 

f  H '7  ^'  appellee  in  such  a  case.  But  thus  much  seems  to  be  certain,  that 

8  h!  4*.  ti.  the  king  cannot  proceed  against  him  by  way  of  indictment,  because 

F.  Sc  Fsc  41.  he  is  attainted  already;  and  therefore  it  may  probably  be  argued, 

9^I?V%*^  that  the  court  may  award  execution  against  him,  either  ex  ojjicio, 

S.  P.  c.  166.  or  at  least  at  the  demand  of  the  king ;  for  otherwise  he  would 

(0 1  Leon.  85.  ,  save 

Vide  «l  Ed.  4.  ^ 
7f,  73. 
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save  hiB  life  by  reason  of  the  attainder  by  which  he  is  adjudged 
to  lose  it. 

As  to  the  Appeal  of  death  by  an  heir,  the  following  particu- 
lars seem  most  remarkable. 

Sect.  39.  FiRST^  If  the  deceased  had  a  wife  at  the  time  of  his 
death,  and  such  wife  were  wholly  innocent  of  it,  she  only,  (a)  ^"^nrnw^  isj'* 
and  not  the  heir,  hath  a  right  to  the  appeal ;  and  whether  she  s.  P.  C.^69. 20. 
bring  one,  or  wholly  neglect  it,  and  though  she  die  or  marry  ^-  43. 
withm  the  year  and  day,  the  heir  cannot  bring  an  appeal ;  and  ^1  ^  cv'  dSi  ** 
the  reason  hereof,  according  to  Keilway,  (6)  is  this,  that  the  ap*  5st. '  * 

?\A  being  once  out  of  the  blood,  diall  not  return  to  it  again :  1  Jonei,  4S5. 
et  (c)  if  the  wife  herself  had  a  share  in  the  guilt,  the  heir  may  pf  ^7459.^' 
have  an  appeal  against  her.   But  if  the  petit  treason  b^  pardoned  Sum.  tsi,  isf. 
by  the  parliament,  it  seems,  that  {d)  die  heir  can  bring  no  appeal;  S.  P.  C.  59. 
for  he  cannot  bring  it  for  the  murder  only,  because  the  petit  trea*  ^^^52?' 
son  includes  in  it  murder  and  more,  and  being  the  greater  offence 
drowns  the  less,  and  therefore  the  pardon  of  it  seems  to  pardon 
die  murder  also. 

Sect.  40^   Secondly,   Every  such  appellant  must  be  heir /^^^j^^,  3, 33, 
general  (e)  to  the  deceased,  by  the  common  course  of  the  law,  F.  Cor.  s^% 
unless  the  (/)  heir  general  had  himself  a  share  in  the  guilt,  in  ?"p™i^' ^'** 
which  case  the  next  heir  shall  have  an  appeal  against  him.  ^  Aa^a^  25. 
But  a  father  cannot  (g)  have  an  appeal  of  the  death  of  his  (hsum.'ist. 
son,  because  he  cannot  be  his  heir.     Neither  can  (A)  any  one  |*^J;^^' 
bring  an  appeal  of  the  death  of  a  person  attainted  of  treason  or  (i)  p.  Cor. '41. 
felony,  except  his  wife,  because  he  can  have  no  heir.     Neidier  (A)B.App.  116. 
shall  a  special  heir,  (i)  by  the  custom  of  borough  English,  or  ^J.-  . 
otherwise,  have  an  appeal  of  the  death  of  his  ancestor,  because  he  /a  s!!p.  C.59. 
is  not  his  next  general  heir;  and  yet  he  is  inheritable  to  such  of  his  Summary,  isf . 
lands  to  which  the  custom  extends,  &c.    And  for  the  like  reason, 
if  the  deceased,  at  the  time  of  his  death,  had  two  sons,  the  elder  ^i^jrat.^'  15.^' 
whereof  is  attainted  of  treason  or  felony,  neither  (k)  of  them  can  20  H.6. 4S. 
have  an  appeal ;  not  the  elder,  because  of  the  attainder;  not  the  P.  Cor.  255. 
younger,  because  he  cannot  be  heir  to  his  father  while  he  has  an  ButP.Cor^tf. 
elder  brother ;  who  though  he  be  looked  upon  as  dead  in  law  to 
'  some  purposes,  is  yet  in  truth  alive,  and  capable  of  forfeiting  all 
the  privileges  belonging  to  the  heir,  though  not  of  taking  benefit 
from  any  of  them.     But  notwithstanding  a  vounger  son  cannot 
bring  an  appeal  of  the  death  of  the  father,  while  there  is  an  eldor 
son  of  the  same  father  living,  yet  if  the  eldest  son  be  by  one  ven- 
ter, and  the  middle  and  younger  son  by  another,  and  die  middle 
son  be  killed,  the  youngest  only  shall  have  an  appeal  of  his  death, 
because  he  only  is  hb  heir,  as  being  of  the  whole  blood  with 
him;  and  therefore,  (/)  it  is  no  good  plea  to  an  appeal  for  the  y'^c^f'^^*' 
death  of  a  brother,  that  the  appellant  has  J.  S.  an  elder  brother  b.  App.  94. 
living,  without  shewing,  that  J.  S.  was  of  the  whole  blood  to  the  S.  P.  c.  60. 
deceased. 

o  *  ^  ^nt^  11  H  4te 

Sect.  41.  Thirdly,  If  an  appeal  be  once  commenced  by  an  \i\,  13.' 
heir,  who  dies  hanging  the  suit,  it  seems  to  be  agreed,  by  (m)  al-  9  H.  7. 5. 
most  all  the  books,  that  no  other  heir  can  afterwards  proceed  in  i^p 'i*  Ig' 
such  appeal,  or  commence  a  new  one,  for  that  this  is  a  personal  sJunmary,  18«. 
action,   given  to  the  heir  in  respect  to  his  immediate  relation  b.  App.  30. 88. 

to  lOi.  141.  144. 


236  OF  APPEAL.  Bk.2. 

to  the  person  killed^  at  (he  time  of  his  deaths  and^  like  other  per* 
(a)  16  H.  7. 15.  8onal  actions,  shall  die  with  the  jperson.  But  some  (a)  have 
fi  v^4.  ll^  holden,  that  if  the  first  heir  die  within  the  year  and  day,  without 
(6)S.'p!c.'59.  commencing  an  appeal,  the  next  heir  may  bring  one.  But  this 
Dver,  69.  ig  made  a  doubt  by  others,  (6)  and  the  generality  (c)  of  the  books 
11  H?4  is!^  seem  to  favour  the  contrary  opinion,  as  being  more  agreeable. to 
Sammary,  189.  the  reason  of  the  case  abovementioned,  and  the  general  tenor  of 
B.  App.  so.  88.  the  law  in  relation  to  appeals,  which,  in  no  case  that  I  know  of, 
194. 141. 144.  ^m  3u£f^|.  iIj^  f  ^(  Qf  bringing  one  to  be  transferred  from  one  to 
(0  Sop.  s.  S9.    another :  and  therefore,  as  in  case  (d^  where  the  deceased  hath  a 

wife  at  the  time  of  hb  death,  who  dies  within  the  year  and  day, 

the  heir  hath  no  right  to  an  appeal;  for  if  he  have  an  heir  at  his 

death,  in  whom  the  right  of  appeal  is  vested,  and  such  heir.die 

within  the  year  and  day,  it  seems,  that  no  other  heir  shall  have 

(•)  Sam.  lat.     an  appeal.     Yet  it  is  holden,  (e)  by  Sir  Matthew  Hale,  and 

11 H.  4,  fi.       8on>c  others,  that  if  the  first  heir  get  judgment  in  an  appeal  of 

death,  and  die,  his  heir  may  sue  execution.     But  this  is  doubted 

(/)S.P.C.59«  of  by  Sir  William  Staundford  (/),  and  seems  contrary  to  many 

^H^  ^  6  ^^  ^)  ^^  ^^^  ^'^  books,  and  not  easily  reconcilable  .with  the  reason 

16  H.  V.  16.      of  the  cases  abovementioned.   But  whether  in  this  case  the  court 

11  H.4. 11,  IS.  may  (A)  not  award  execution  either  ex  officio,  or  at  the  demand  of 

?44?i56^^*     the  king,  may  deserve  to  be  considered,  for  the  reasons  given 

(h)  2  Leon*  83.   '^^ct.  38.    Also  if  a  persou  who  is  killed  have  no  wife  at  the  time 

seems  contfarj,  of  his  death,  and  no  issue  but  daughters,  and  all  those  daughters 

die  within  the  year  and  day,  it  may  reasonably  be  argued,  that  the 

heir  male  may  have  an  appeal,  because  the  right  of  bringing  one 

never  vested  in  any  other  before.     But  finding  this  case  in  none 

of  the  books,  I  shall  leave  it  to  be  more  fully  considered  by 

others. 

Sect.  42.  Fourthly,  Every  such  appellant  must  not  only  be 
heir  general  to  the  deceased^  but  also  heir  male;  and  this  de- 
pends upon  Magna  Charta,  c.d5.  by  which  it  is  enacted,  *'  That 
**  no  one  shall  be  taken  or  imprisoned  on  the  appeal  of  a  woman 
**  for  the  death  of  any  one  but  her  own  husband."  And  the  judges 
are  so  far  bound  to  take  notice  of  this  statute,  that  if  a  woman 
ri)  F.  Off.  bring  an  appeal  of  the  death  of  her  father,  or  of  any  other  but  her 
C!cNjrt»  7.  husband,  they  ought,  (t)  ex  officio,  to  abate  the  writ,  though  the 

(I?)  s  Insu  68*.  defendant  take  no  exception  to  it.  But  it  is  said,(X:)  that  by  the 
1  Inst  95.  common  law  an  heir  female  might  have  brought  an  appeal  of  the 
(0  Sam.  183.  death  of  her  ancestor,  as  well  as  an  heir  male.  And  it  seems  (/) 
F.  Cor. ^5.  to  be  the  better  opinion  at  this  day,  that  the  heir  male  of  the  de- 
the  contrary  id-  ceased,  who  derives  his  blood  through  a  female,  may  have  an  ap- 
jud^  by  all  peal,  as  the  uncle  being  heir  on  the  part  of  the  mother,  o^  tht 
^iz!^^.  grandson  by  a  daughter,  &c. ;  and  yet  the  mother  in  the  first  case, 
chamber, but  and  the  daughter  in  the  second,  could  have  had  no  appeal;  for 
^*  inasmuch  as  by  the  common  law,  such  mother  and  daughter  had 

Qa.  ir  £^4. 1.  ^^^  ^"'y  *  "g***  *^  ''^""S  ^"^**  appeal,  but  also  to  have  such  right 
1  Inst.  25.  *  derived  through  them  to  others,  it  seems  hard  to  construe  the  sta- 
s.  P.  C.  58.  tute  by  depriving  them  of  the  former  to  take  from  them  the  other 
B.  App.  104.  also;  especially  considering  that  an  heir  male  who  derives  his 
blood  through  females,  seems  no  way  less  worthy  to  bring  an  ap- 
peal, than  u  he  had  derived  it  through  males;  and  all  statutes 

whatsoever 
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^rhatsoever  which  are'  made  in  abridgment  of  any  right  of  the  sub* 

ject  ought  to  be  strictly  construed.  Rat* 

Sect.  43.  Fifthly,  In  every  such  appeal,  by  one,  as  heir  to  the  45  Ed.  a.  ts. 
deceased,  it  must  specially  (a)  appear  by  the  writ,  or  at  least  by  l^p^'cTBif' 
the  count,  in  what  manner  he  is  so.  SamiQary.isr. 

1  Bulst.  71. 75. 

And  now  I  am  come  to  an  Appeal  of  Larceny;  for  the  better 
understanding  whereof  I  shall  consider, 

K  By  whom  an  Appeal  of  Larceny  may  be  brought. 

2.  Against  whom  it  may  be  brought. 

3.  In  what  county  it  may  be  brought 

4.  Within  what  time  it  may  be  brought. 

5.  In  what  case  .there  shall  be  restitution  of  the  goods  stolen. 

As  to  the  First  Point,  viz.  By  whom  an  Appeal  of  Larceny 
may  be  brought,  the  following  particulars  seem  most  remarkable. 

Sect.  44.  First,  There  is  no  necessity  that  the  appellant  have 
the  absolute  property  of  the  goods  stolen;  for  it  seems  a^ed, 
that  a  carrier,  or  even  a  servant,  (6)  to  whom  goods  are  dehvered  (6)F.Cor.  lOO. 
to  be  carried  to  a  certain  place,  or  church-wardens  having(c)  pos-  g  p'^,^^' 
session  of  the  goods  of  a  church,. or,  in  general,  any  person  wiiat-  A  {^  ^^  4^  j^ ^ 
ooeverjljd)  who  is  so  far  intrusted  with  the  goods  of  another. as  in  it  U.  7. 27,28, 
j.udgment  of  law  to  have  the  possession,  and  not  the  bare  charge  of  ^* 
them,  may  have  an  appeal  of  larceny  against  any  one  who  shall  (li)  s  £d.  4!  15! 
steal  them,  for  that  they  have  a  special  kind  of  property  in  them  s  Bic.  f . 
against  all  strangers :  and  it  seems  that  they  may  either  bring  a  ge-  ^  ^-  J*  i|* 
neral(6)  appeal,  as  for  their  own  goods,  or  a  special(y^  one  for  the  <|^  ^^  ^^  ^^ 
goods  of  J .  S.  in  their  custody.    Also  it  is  said,  that  a  person  who  Bnct.1.3.  c.t6. 
hath  been  robbed  of  his  goods,  still  continues  to  have  so  far  the  ?\^9'  ^* 
possession  as  well  as  the  property  of  them,  that  he  may  bring  an  ?f\  3^^  1/5^ 
appeal  of  larceny  against  any  one  who  shall  steal  them  from  the  c.  26. 
robber,  as  shall  be  more  fully  shewn  in  the  next  section.     But  it  ^\^'  ^^* 
seems  clear/g)  that  no  one  can  maintain  such  an  appeal  who  has  q^.q^  d'Edise, 
the  bare  charge  of  goods  without  a  possession,  as  a  butler  or  e. 
cook,  who  in  my  own  house  have  the  charge  of  my  goods,  for  that  ^*  ^*  ^^* 
in  such  a  case  the  whole  possession,  as  well  as  tibe  absolute  pro-  /  *\  ^^gg^  job. 
perty,  in  the  judgment  of  law,  always  continues  in  me.    Also  it  a)  Sum.  184. 
is  certain  that  a  vdlem  cannot(]k)  have  an  appeal  of  larceny  against  |-  ^*  ^  ^* 
his  lord  for  any  of  his  goods  taken  by  the  lord,  becau8e(t)  the  lord  3*.  Cor.^f  16. 
by  seizing  them  makes  them  his  own;  but  it  is  agreed(i)  that  a  bJ  App.  34.* 
tillein  may  have  an  appeal  of  death  or  an  appeal  of  rape  against  (9vV^  **  ^^q* 
his  lord.    Also  it  seems  clear  at  this(/)  day,  tnat  any  tenant  who  is  \^^  ^  ••  IB  , 
not  a  vilkin,  may  have  an  appeal  of  larceny  against  his  lord.  Sum.  184. 

Sect.  45,  Secondly,  There  is  no  necessity  that  the  wrong  for 
which  such  an  appeal  is  brought,  be  immediately  done  to  the  per- 
son of  the  appellant;  for  if  a  servant  be  robbed  of  the  master's 
goods  in  his  custody,  the  master(m)  may  bring  the  appeal  as  well  (m)  Som.  184. 
as  the  servant;  and  in  such  case  he  who  first  commences  it  shall  y^)l^^^'}P' 
preyent(ii)  the  other.     Also  if  one  be  robbed  of  goods  wherein  ^/p^ q'^^^ 
another  b  jomtly  interested  with  him,  and  die,  the  survivor(o)'F.Coroiie,  99S. 
roaj  bring  an  appeal.    Also  if  I  be  robbed  by  A.  who  afterwards 

is 
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(a)  Sum.  184.  IB  robbed  of  the  same  goods  by  B.  it  is  ssidia)  that  I  may  have 
'  V  n  ^'  ^^'  ^"  appeal  of  larceny  against  B.,  because  A.  claiming  no  pro* 
i5£dw.\'  5«  P^^^f  but  taking  the  goods  merely  as  a  felon,  had,  in  judgment  of 
Keilw.  i6o!  *  law,  neither  any  [property  nor  possession  in  them,  but  the  same 
B.  Appeali  100.  wholly  continued  in  me.  But  if  the  goods  had  been  taken  from 
^   *  ^*  ^-         me  by  a  trespasser,  under  the  pretence  of  some  title,  and  such 

trespasser  had  been  robbed  of  them,  it  seems  that  I  could  have 
(ft)  Sum.  184.  no  appeal  for  them.  Neither  can  an  executor(&)  bring  an  appeal 
S.  P.  C.  60.       fQf  n  larceny  from  the  testator,  because  such  larceny,  at  the  time 

when  it  was  committed,  was  no  injury  to  the  executor,  but  to  the 
See  the  cane  of  testator  only;  and  therefore  the  appeal  for  it  being  a  mere  per- 
Hambly  v.  sonal  actiou,  and  wholly  vested  in  the  testator,  there  is  no  doubt 
IVott,  Cowp.      J^^^  ^^  ^^  j*^g  ^^1^  jj-^^  ^  ^1  Q(]jg|.  actions  for  mere  torts  do. 

As  to  the  Second  Point,  viz.  Against  whom  an  Appeal  of 
Larceny  may  be  brought. 

Sect.  46.  Having  incidentally  shewn  what  is  most  considerable 
relating  to  this  point  under  the  former,  I  shall  only  take  notice  in 
MS.P.C.62.8.  this  place,  that  this,  or  other  appeal,  lies  against  an  infuit,(c)  as 
15  ^  ^T  ^'  ^^'^  **  against  a  person  of  full  age;  and  against  Vifeme  covert Jljd) 
S.P.cT6«l  '  ^^  ^^^  same  manner  as  if  she  were  sole,  without  taking  notice  of 
VideF.Cor.i7.  the  husband. 

As  to  the  Third  Point,  viz.  In  what  county  such  appeal  is  to 
be  brought* 

(0)  Sttp.  t.  36.  Sect.  47.  There  is  no  doubt  but  that,  like  all  other(e)  appeals, 

11 H.  4.  95.  it  is  a  local  action,  and  must  be  brought  in  the  county  where  the 

B  App.^.'  felony  complained  of  was  done.     Yet  if  one  rob  me  in  the  county 

Dyer,  38, 39,  of  A.  and  afterwards  carry  my  goods  into  the  county  of  B.  I  have 

^-  my  election{f)  either  to  bring  an  appeal  of  robbery  in  the  coun^ 

I)w  S*  tit  ^' ■^•*  ^^  *"*  appeal  of  larceny  in  tne  county  of  B.,  because  the 

4  H.  7.  5, 6.  possession  as  well  as  property  of  the  goods  continued  in  me,  in 

6  P.  C.  63.  judgment  of  law,  after  the  robbery;  and  therefore,  in  what  place 
VcoTbt^i!^  soever  the  robber  keeps  them  from  me,  he  feloniously  injures  me 
F.  Cor.  61. 79.  ID  the  possession  as  well  as  property  of  them,  and  consequently 
F.  Aaaise,  446.  may  as  properly  enough  be  said  to  steal  them  from  me.  Vet  he 
B.' i.^jTit^'i.  ^^^^  ^®  appealed  for  the  robbery  in  tfie  first  county  only,(g)  for 
IS.  *  *  *  there  only  he  was  guil^  of  taking  from  the  person,  without  which 
(jg)  Sum.  184.  there  can  be  no  robbery.  Also(A)  if  one  take  me  from  the  county 
Kdbr.^«>!°'  ^^  •^'  ^^^^  ^^^  county  of  B.  and  there  rob  me,  he  shall  be  ap- 
(h)  s/p.  c!  63.  pealed  for  the  robbery  in  the  county  of  B.  only,  for  he  was  guilty 
xiiCf.71.  only  of  a  trespass  in  the  county  of  A*  But(t)  if  one  bring  my 
(0  S.  P.  C.  63.  goods  into  the  county  of  B.  by  reason  of  a  menace  in  the  county 

of  A.  it  may  be  questioned  which  is  the  proper  county  for  the 
bringing  of  the  appeal. 

As  to  the  Fourth  Point,  viz.  Within  what  time  an  Appeal 
of  Larceny  is  to  be  brought. 

(k)  Sum.  185.  Sect.  48.  It  seems  to  be  agreed  (A)  at  this  day,  that  it  may  be 
S.P.C.6S.165.  sued  at  any  time,  as  well  after  as  within  the  year  and  day,  if  the 

7  k.  Sf'il*^**  plaintiff  have  made  fresh  suit,  for  that  the  statute  of  Gloucester, 
Con!  c  9.  which  requires,  "  that  an  appeal  be  brought  within  the  year 

/n  ^L"*^  ^*  *'  ^^  ^^^"  ^^^  ^^^°  con8tmed(f )  to  intend  no  other  appeal  but 
(0  Sup.  •.  33.    ^^  ^  j^^^    ^^  ^1^^  common  law  seems  to  have  limited  no  cer» 

tarn 
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tain  tine  for  tUe  bringing  of  an  appeal,  but  to  have  suffered  it  to 

be  brought  at  any  time  by  one  who  had  made  fresh  suit;  the  aa^ 

ture  whereof  shall  be  more  fully  considered  in  the  fiftieth  9ection. 

But  it  seems  that  one  who  has  been  guilty  of  a  gross  neglect  in 

pursuing  the  offender,  may  be  barred  of  such  an  appeal,  as  well 

witbin  the  year  and  day  as  after,  for  that  the  cominon  law 

seemsXa)  in  all  appeals,  to  have  required  that  the  appellant  should  C^)  <  ^^^'  3^^* 

have  made  fresh  suit;  and  the  said  statute  of  Gloucester,  which 

takes  away  the  necessity  of  it  in  appeals  of  cteath  brought  within 

the  year  and  day,  extends  not  to  otfier  appeals. 

As  to  the  Fifth  Point,  viz.  In  what  cases  there  shall  be  a 
restitution  of  the  goods  stolen. 

Sect.  49*  I  shall  premise,  that  nntil(ft)  such  goods  are  seized  to  (P)  ti  Ed.  4* 
the  use  of  the  king,  or  of  some  other  person  claiming  them  under  ^'^,     ^^ 
the  crown  as  being  waifs,  or  the  goods  of  a  felon,  &c.  the  rightful  aVowtj;  i5i. 
owner,  without  any  fresh  suit  or  appeal,  may  seize  them  wherever  S.  P.  a  186. 
be  finds  them;  but  they  shall  not  be  restored  to  him  after  such  ^g^^^i. 
seizure  by  others,  without  bringing  his  appeal,  8cc. 

And  for  the  better  understanding  in  what  cases  a  restitution  of 
the  goods  so  seized  shall  be  awarded  on  such  an  appeal,  I  shall 
examine  the  following  particulars. 

1 .  Whether  it  necessarily  require  a  fresh  suit. 

2.  What  shall  be  esteemed  a  fresh  suit. 

3.  By  whom,  and  in  what  manner,  such  fresh  suit  shall  be  im 
quired  and  adjudged. 

4.  How  frur  the  ajppeal  must  be  prosecuted. 

5.  Whether  the  appellant's  title  to  such  restitution  shall  be 
prefi^red  to  any  subsequent  title  claimed  in  the  goods. 

6.  Whether  there  shall  be  such  a  restitution  on  any  other  pro* 
secution  besides  that  of  appeal. 

7.  Whether  there  shall  be  a  restitution  of  any  goods  not  men- 
tioned in  the  appeal. 

As  to  the  FinsT  Particular,  viz.  Whether  such  restitution 
necessarily  require  a  fresh  suit. 

Sect.  50.  It  so  fully  appears  to  do  so  by  almost  all  the  books(c)  («)  See  the  an- 
relatmg  to  this  matter,  that  it  seems  needless,  to  cite  authorities  to  ^on<i«>  ^  ^e 

V  '  three  next  seo- 

P^ove  It.  tions. 

As  to  the  Second  Particular,  viz.  What  shall  be  esteemed  a 
fresh  suit. 

Sect.  51.  It  seems  to  have  been  anciently  holden,(d)  that  to  (<2)  F.  Cor.  si9. 
make  a  fresh  suit,  the  party  ought  to  have  raised  a  lute  and  cry  379.  $9f. 
with  all  convenient  speed,  and  also  to  have  taken  the  offender.  s.RC.'6^i65. 
But  at  this  day  it  seems  to  be  settled,  (e)  that  if  the  party  have  <{  Rich.  3.  is.  a! 
been  guilty  of  no  gross  neglect,  but  have  used  all  reasonable  care  (0  ^  ^-  ^^'^> 
and  diligence  in  inquiring  after,  pursuing,  and  ap{>rehending  the  ^'n*  ^  4^ 
felon,  he  ought  to  be  allowed  to  have  made  sufficient  fresh  suit,  S.P.C.d3.i66« 
whether  any  hue  and  cry  were  levied  or  not,  and  whether  such  Q«.Het.64,dd. 

offender 
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offender  were  taken  by  means  of  such  pursuit,  or  without  any  as- 
sistance from  it. 

As  to  the  Third  PikKTicuLAR,  viz.  By  whom,  and  in  what 
manner,  such  fresh  suit  shall  be  inquired  and  adjudged; 

(a)  4  Edw.  4.         Sect.  52.  It  seems(a)  that  it  is  usual  and  proper  to  make  such 

s^*p  c  ifiiL     >^"^57  ^J  ^®  same  jury  that  tries  the  principal  matter;  and  it  is 

'   '  certain  that  upon  the  finding  of  the  fresh  suit  by  such  jury,  the. 

court  may  award  a  restitution :  and  in  such  cases  wherein  the  ap- 

Cdlee  is  condemned  without  toy  trial,  as  where  he  is  convicted  by 
s  own  confession,  or  outlawed,  or  stands  mute,  8lc.  it  seems 
Oi)B  H.  4. 1.  that  the  court  may  make  such  inquiry,  by  any(6)  inquest  of  office 
SRictii.s!*i3.  I'^turn^^l  fo^  su<^^  purpose,  and  on  their  finding  tne  fresh  suit 
10  H.  4.  5.  award  a  restitution :  but  in  either  case  such  inquest  is  but  an  in- 
^^p^p  quest(c)  of  office,  and  perhaps  is  not  absolutely  necessary,  but 

^)  S.  P.  c!**  required  chiefly  for  the  satisfaction  of  the  conscience  of  the  judges, 
i6d.  and  see  Che  in  a  matter  which,  if  they  think  fit,  they  may,  by  the  purport  of 
books  ciied  to  some  authorities,  (d )  examine  themselves,  as  they  generally  may, 
oHMsMobn^  (according  to  8ome(e)  opinions)  any  matters  whatsoever  inquir- 
aud  Rastal,  5f ,  able  by  an  inquest  of  office,  especially(y*)  if  the  parties  interested 
59.  iQ  the  thing  in  question  be  willing  that  they  should  do  so :  and 

^.^9.  »s.  agreeably  hereto  it  is  holden,  in  the  best  authors,(g)  that  the 
(«)  14  H.'9. 4.  judging  of  fresh  suit  lies  in  the  discretion  of  the  court;  and  there 
3  H.  6.  S9.  IS  a  case(A)  wherein  a  writ  of  restitution  of  the  goods  stolen  was 
YeL  15S^'  actually  awarded,  without  making  any  inquiry  of  the  fresh  suit ; 
1  Bfowniow,  but  in  the  book  wherein  this  case  is  reported,  it  is  made  a  quare, 
21^  whether  such  inquiry  ought  not  to  be  made  at  the  return  of  such 

1  Sid.  44S.  nrrif 

CoDtn,  Latch.     ^™'* 

SIS.    3  Leontf^,  150.  f  13.    (/)  C.  Jsc  415.    2  Saond.  106, 107.    (g)  Sam.  185.    S.  P.  C.  6S. 

(h)  tl  E.  4. 16*    F.  Corona,  4f .    B.  F.  Suit,  4.    Vide  S.  P.  C.  166.    SLdoil  108. 

As  to  the  Fourth  Particular,  viz.  How  far  the  appeal 
must  be  prosecuted  in  order  to  intitle  the  appellant  to  a  restitu- 
tion. 

Sect*  53.  It  seems  that  anciently,  the  appellant  could  in  no 
(0  44  Edw.  3.  case  be  intitled  to  a  restitution,  unless  (t)  the  appellee  were  at- 
**•  tainted  at  his  suit;  and  therefore  if  several  appeals  were  com- 

169. 3i8,^i9.  ™®Q<^^  against  the  same  person  by  several  plaintiffs,  and  the 
A¥owr^/i5i.  appellee  were  attainted  at  the  suit  of  one  of  them,  no  {k)  other 
&P. C.  165,  could  have  a  restitution,  because  the  appellee  (/)  being  once .at- 
(k)  F.Cor.  95.  tainted,  could  not  be  afterwards  attainted  again :  But(m)  it  seems 
(Q  Videliifnin  to  be  settled  at  this  day,  that  there  is  no  such  necessity  that  the 
ttnibff^^^^'  appellee  be  attainted  at  the  suit  of  the  appellant ;  and  therefore, 
^^^^^  ^  in  the  case  above-mentioned,  after  such  attainder  at  the  suit  of 
Contra,  one  appellant,  it  shall  be  inquired  by  an  inquest  of  office,  whe- 

r^S^  C.'i66.  ^^^  appellee  were  guilty  of  the  facts  complained  of  in  the 
7H. 4.  31.  other  appeals,  and  made  fresh  suit,  &c.  ttnd  upon  such  matter 
F.  Cor.  81. 194.  found  by  such  inquest,  a  restitution  shall  be  awarded,  8cc.  Also 
f^?v^L  5»o  (^)  ^^  '^  appellee  die  in  prison,  it  seems  that  the  like  inquiry  shall 
FlMfei't.  15*.  '  ^  made  by  inijuest  of  office,  and  thereupon  a  restitution  awarded, 
S.  P.  a  166.     8Cc.    And  (o)  if  an  appellee  be  outlawed,  or  have  the  benefit  of 

(a)  1  Hale,  540.  "''  hjj 

tl  Ed.  4.  16, 

10  H.  4.  5.    40  Assise,  39.  «  R.  3.  13.    8  H.  4.  1.    26  Assiae,  3f .    F.  Cor.  4S.  71.  194.  tl7.  3r9. 
466.    S.P.C.  166.    S  Leon.  108. 
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his  clergy  before  conviction,  or  stand  mute,  or  challenge  per* 
emptorily  above  twenty  jurors,  or  break  from  prison,  perhaps  a 
restitution  shall  be  awarded  upon  such  an  inquest's  finding  the 
fresh  suit,  without  any  farther  inquiry  whether  the  appellee  were 
guilty  or  not ;  because,  by  refusing  to  take  his  trial,  he  tacitly 
seems  to  admit  himself  guilty.      Also  if  one  bring  an  appeal 
against  two,  whereof  one  is  attainted,  and  the  other  acquitted ; 
yet  (a)  it  seems  he  shall  have  a  restitution.    But  (b)  if  both  the  (a)S.P.C.i66. 
appellees  had  been  acquitted,  it  seems,  that  the  appellant  should  W  F.  Cor.  367. 
never  have  his  goods  again,  though  it  were  expressly  found  that  j^^g  *  ^  '"*** 
they  were  his  goods,  but  he  shall  forfeit  them  .to  the  king  for  his  5  Coke,  no. 
false  appeal.     But  qtuere  if  this  ought  not  to  be  understood  of  S.  P.  C.  I86. 
such  goods  only  (c)  as  were  before  seized  to  the  king's  use,  as  3^x1^ 2^7, 
having  been  waived,  &c. 

As  to  the  Fifth  Particular,  viz.  Whether  the  appellant's 
title  to  such  restitution  shall  be  preferred  to  any  subsequent  title 
gained  in  the  goods. 

Sect.  54.  It  seems  clear  that  the  appellant's  title  to  such  resti**  /j)s.p.c.iB6. 
tution  shall  not(d)  be  barred  by  any  seizure  of  such  goods,  as  5  Coke,  109. 
being  waifs,  or  estrays,  or  the  goods  of  felons.  Sec.  nor  (e)  even  ^^  ^-  ^- 1^*   ^ 
by  a  sale  of  them  bon&Jide  made  in  market  overt^  &c,  s^^e  books 

cited,  sect.  49.   Qh.  Het  64^  65.    F.  Atowij,  \bU  Cor.  71.  518, 319.    B.  App.  S4.   («)  Kejling,  34. 
47,  Qa.  Moor,  360.  Poph.84.   1  And.  344.    :(  Hale,  343,  544. 

And  by  the  like  reason  it  is  certain,  that  the  prosecutor  of  an 
indictment,  since  the  statute  of  21  Hen.  8.  c«  11.  set  forth  more 
at  large  in  the  next  section,  shall  not  be  barred  of  hia  restitution 
by  any  such  seizure,  or  sale  in  market  overt,  &c.  (1) 

As  to  the  Sixth  Particular,  viz.  Whether  there  shall  be  a 
restitution  of  the  goods  stolen,  upon  any  other  prosecution  be- 
sides that  of  appeaJ. 

Sect.  55.  It  seems. to  be  clearly  agreed  (/)  that  bjr  the  com-  (/)4H.  7.5. 
mon  law  it  could  not  be  had  upon  any  other  prosecution  whatso-  t'^n^h^^* 
ever:  but  to  remedy  this  inconvenience^  it  is  enacted  by  21  155.167. 
Hen.  8.  c.  11.  **  That  if  any  felon  or  felons  do  rob,  or  take  away  Summary,  «i«. 
**  any  money,  goods,  or  chattels,  from  any  of  the  king's  subjects,  J^u^^*^ 
''  from  their. persons  or  otherwise,  within. this  realm,  and  thereof 
''  the  said  felon  or  felons  be  indicted,  and  after  arraigned  of  the 
**  said  felony,  and  found  guilty  thereof,  or  otherwise  attainted  by 
^*  reason  of  evidence  given  by  the  party  so  robbed,  or  owner  of 
**  the  said  money,  goods,  or  chattels,  or  by  any  other  by  their 
*'  procurement;  that  then  the  party  so  robbed,  or  ovmer,  shall  be 
^  restored  to  his  said  money,  goods  and  chattels;  and  that  as 
**  weQ  the  justices  of   gaol-delivery,   as  other  justices,   afore 
"  whom  any  such  felon  or  felons  shall  be  found  guilty,  or  other- 
'^  wise  attainted,  by  reason  of  evidence  given  by  the  party  so 
**  robbed,  or  owner,  or  by  any  other  by  their  procurement,  have 
^  power  by  the  said  act  to  award,  from  time  to  time,  writs  of 

"  restitution 

(1)  For  market  overt,  see  4  Comm.  449.    2  mites  thereof,  shall  not  alter  the  property . — But 

Inst.  713.   Mirror,  c.  1.  s.  3.  Cro.  Jac,  68.  God-  respecting  pawnbrokers,  vide  SO  Q60,  ^.  c.  94. 

bolt,  ISI.    5  Hep.  83.    IS  Modem,  5S1.  and  by  and  t4  Geo.  5.  c.  42.  and  the  case  of  Parker  v. 

1  Jac.  1.  c.  f  1«  the  sale  of  any  goods  wroiHsfaUy  Patrick,  5  Term  Rep.  ITS, 
taken  to  any  pawnbroker  in  London,  or  within  two 
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**  restitution  (2)  for  the  said  motity,  goods,  and  chattels^  in  like 
'*  manner  as  though  any  such  felon  or  felons  were  attainted  at 
"  the  suit  of  the  party  in  appeal/' 

(a)S.P.C.  1^.  Sect.  56.  Sir  William  Staundford,  ^a)  in  his  construction  of 
1  Hale,  545.  thig  statute,  seems  to  incline  to  an  opmion,  that  the  party  may 
have  a  restitution  by  virtue  of  it,  without  making  any  fresh  suit ; 
and  this  seems  to  be  agreeable  to  practice,  and  the  purport  of 
the  first  part  of  the  statute,  which  seems  to  require  no  more  in 
order  to  entitle  the  party  to  a  restitution,  than  that  the  indicted 
be  found  guilty  (3)  or  otherwise  attainted  by  his  evidence,  &c. 
Yet  if  it  shall  plainly  appear  to  the  Court,  that  the  party  hath 
been  guilty  of  gross  neglect  in  prosecuting  the  offender,  it  may 
reasonably  be  argued,  that  he  is  not  entitled  to  a  restitution ;  for 
the  latter  part  of  the  statute,  by  ordaining  that  writs  of  restitu- 
tion shall  be  awarded  as  though  the  felon  had  been  attainted  in 
an  appeal;  seems  to  imply,  that  it  is  a  sufficient  favour,  within 
the  intention  of  the  makers  of  the  statute,  to  the  prosecutor  of 
an  indictment,  to  give  him  a  like  remedy  for  a  restitution  of  his 
goods^  as  the  common  law  gave  to  the  plaintiff  in  an  appeaL 

(6)  Sap.  s.  50,  But  it  is  certain,  (6)  that  the  plidntiff  in  an  appeal,  who  ap- 
51, 52.  pears  to  have  been  ]guilty  of  such  a  neglect,  cannot  demand  a 

restitution  by  the  common  law.  And  the  construction  I  wouM 
contend  for  will  appear  the  more  reasonable,  if  it  be  considered, 
tibat  it  hardly  can  be  imagined  to  be  the  intention  of  the  makers 
of  the  statute^  to  give  the  party  a  greater  benefit  from  a  convict 
tion  grounded  on  bis  own  evidence,  as  a  conviction  on  an  in-, 
dictment  may  be,  than  from  a  conviction  on  the  evidence  of 
others,  as  a  conviction  in  appeal  must  be. 

However,  if  it  shall  i^pear  to  the  Court,  upon  the  evidence  at 
the  trial  or  otherwise,  that  the'  party  has  been  reasonably  diligent 
in  prosecuting  the  offence,  I  readily  grant  that  the  justices  may, 
if  they  think  fit,  in  their  discretion  award  a  restitution,  without 
making  any  inquiry  concerning  the  fresh  suit.  But  this  seem^ 
to  be  no  more  than  they  may  also  do  in  appeal,  if  they  think  fit; 
as  I  have  already  more  fully  endeavoured  to  shew  in  section 
fifty-t^vo. 

As  to  the  Seventh  Particular,  viz.  Whether  there  shall  be 
a  restitution  to  any  goods  not  mentioned  in  the  appeal. 

F.  Corone,  100.  Seci.  57.  There  is  no  doubt,  but  that  if  a  man  be  robbed  of 
sTTSr^^  several  goods  by  the  same  person,  either  at  the  same  or  different 
5  Coke,  110.  times,  and  such  goods  be  seized  as  waifs,  &c.  and  afterwards 
S.  P.  S.  186.  the  party,  in  his  appeal  for  the  robbery,  mention  some  of  those 
1  Hale,  5SS.      goods  only,  and  omit  the  rest,  and  the  appellee  be  convicted,  &c.- 

the  appellant  shall  be  restored  to  such  of  the  goods  only  as  were 
mentioned  in  the  appeal,  and  the  rest  shall  be  coofiscated,  not 
only  in  respect  of  that  fiivour  which  the  law  presumes  that  the 
appdlant  beareth  to  the  feloix,  in  making  the  cfaai^  against  him- 

easier 

(t)  There  has  been  no  writ  of  restilntioD  sued  (3)  In  tbe  particnlar  case  of  hone^Healing,  it  is 

out  these  200  years.p— If  the  goods  are  prodaced  enacted  by  Si  £iia.  o.  If.  that  where  hones  are 

at  the  trial,  the  Coitit  will  order  them  to  be  re-  stolen  and  sold  in  (ofpea  market,  and  the  owner 

stored  to  the  owner,  and  if  not  reatored,  the  owner  claims  them  again  within  sis  months,  and  {fajrs  the 

may  after  prosecution  recover  them,  from  the  per-  buyer  as  much  as  they  eost  him,  be  shall  have 

son  who  converts  them,  by  an  action  of  trover,  them  again,  without  prosecution. 
Loft.  88.    Vide  Harris  V.  Shaw,  B.  R.  H.  349.       ' 
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easier  than  it  ought  to  have  been,  which  might  possibly  have 
given  him  an  opportunity  to  have  escaped^  but  also  because,  as 
It  seemeth,  the  restitution  ought  regularly  to  be  grounded  on  the 
record  of  the  appeal ;  and  by  that  no  other  goods  can  appear  to 
have  been  stolen  than  what  are  mentioned  in  it : 

But  whether  an  appellant,  who  had,  before  his  appeal  brought.  Vide  sup.-8ect. 
lawfully  regained  the  possession  of  his  goods  stolen,  shall  forfeit  ^^'^^ 
to  the  king  such  of  them  as  he  leaves  out  of  his  appeal,  doth 
not  clearly  appear  from  the  principal  (a)  case  concerning  this  (a)  F.  Cor.  lOo. 
matter,  nor  from  any  of  the  books  above  cited,  which  seem 
chiefly  to  rely  on  the  authori^  of  it. 

But  there  is  a  special  (b)  case  wherein  the  appellant  shall  reco-  (b)  Vide  F, 
ver  things  which  were  neither  stolen  from  him,  nor  mentioned  in  3  j^! 
Imb  appeal ;  as  where  die  appellee  sells  (c)  the  things  stolen,  or  p^p.34.°* 
exefaanges  (</)  them  for  some  other  thing,  before  the  appeal  SBolstsio. 
brought,  and  the  money  taken  on  the  sale,  a  thing  given  in  ex-  ^jxn^-^^lgi 
dumge,  are  seized  to  the  king^s  use,  &c.  in  which  case  diey  shall  ^  ^  '    ^' 
be  delivered  to  the  appellant,  on  the  conviction  of  the  appellee, 
though  they  were  never  in  his  possession  before ;  for  he  appears 
to  be  in  no  manner  of  fault,  and  there  is  no  reason  that  he  should 
be  prejudiced  by  the  act  of  the  felon.    And  I  take  it  ibr  granted, 
that  in  all  these  cases  the  law  is  the  same  at  this  day  in  relation 
to  m  rastitatieii,  by  force  of  the  above  cited  statute  of  21  Hen.  8. 
to  tbe  prosecutor  of  an  indictment.  (4) 

And  now  I  am  come  to  an  Appeal  of  Rape. 

For  the  better  understanding  of  the  nature  whereof,  I  shall 
oODsider, 

1.  By  whom,  and  in  what  manner  it  may  be  brought. 

£•  lowhat  county. 

3.  Within  what  time. 

As  to  the  FiBsT  Point,  vit.  By  whom  and  in  what  manner 
an  appeal  of  rape  may  be  brought. 

Sect. 

64)  A  b^iik  note  of  fifty  pounds  was  stolen  from  viction  cannot  recover  the  value  of  them  in  trover 

OoligMy-Wyoiie  Fergoson.    On -his  being  appre-  from  a  person  who  purchases  them  In   market 

hended,  seveml  articles  <rf  aUver  plate,  a  bank  note  overt,  and  sells  ^em  again  before  convicticHa,  not- 

for  twenty  pounds,  and  ten  guineas  in  gold,  were  withstanding  -the  owner  j^ve  him  notice  of  the 

found  upon  hun,  produced  on  the  trial,  and  placed  robbery  white  they  are  in  his  possession ;  for  in 

in  4be  custody  of  Mr.  Reynolds,  the  derk  of  the  order  to  maintain  trover  the  plaintiff  must  prove 

afraigns.    Qoljghtly  gavie  evidenpe  against  Fergu-  that  the  goods  were  his  property,  and  that  while 

son  at  the  Old  Bailey,  and  he  was  convicted  of  the^  were  so  they  came  to  the  defendants  pds* 

stealing  the  fifty  pounds  bank  note.    The  owner  session :  but  he  has  a  right  to  tlie  restitution  of 

deouMuled  mtitution  from  Reynolds  of  the  goods  the  goods  in  specie,  and  perhaps  might  recover 

found  ump  Fereuaon,  but  as.  tbmr  were  not  the  damages  against  the  person  who  is  fixed  with  tbe 

identical  goods  which  Golightly  had  lost,  Reynolds  soods  after  conviction  and  refusal  to  deliver  them, 

refused  to  restore  them.     But  on  trover  being  Uorwood  v.  Smith,  9  Term  Rep.  750.    And  if  a 

braudit  befora  Lor^  Mansfield,  they  were   'or-  person  obtain  goods  by  false  pretences  and  pawn 

dered  to  be  realored,  they  bdmg  the  produce  of  them,  and  on  conviction  of  the  offender  the  original 

the  fifty  pounds  bank  note.  Loft.  90.    So  where  owner  get  possession  of  them  again,  the  pawn- 

a  man  had  stolen  cattle  and  sold  thcm^  the  money  broker  may  recover  them  back  by  an  action  of 

tbey  produced  was  restored  to  the  owner  of  the  trover  from  the  original  owner;  for  the  f  1  Hen.  8. 

oaMle.  Noyr  lt8.    And  the  nme  of  gold  stolen  c.  11.  only  gives  restitution  on  a  conviction  of  fe- 

and  changed  into  stiver.  Cro.  Elix.  661.    But  the  lony,  and  not  on  a  conviction  of  fraud.  Parker  v. 

owner  of  goods  stolen  prosecuting  the  felon  to  con-  Patrick,  5  Term  Rep.  175.  ^ 

b2 
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(a)  Brtct.  147.  'Scc^.  58.  It  seems  (a)  that,  by  the  common  law,  it  might  be 
Fleta,Li.c.f5.  brought  by  any  women  who  bad  been  ravished,  against  the  ra- 
1 1\  180  vister,  whether  such  person  ravished  were  the  nief  (A)  of  the 
SeeB*  1. c.  16.  ravisher,  or  a  free  woman,  and  whether  she  were  a  virgin,  wife> 
8-7.  or  widow.     Neither  (c)  do  I  iind  that  she  could  be  barred  of 

4  l°^4ss  ^^^  appeal  at  the  common  law,  for  consenting  after  the  rape  to 
Co.  Lit.  183.      the  ravisher,  as  she  may  (d)  be  at  this  day,  by  force  of  the  st*- 

(b)  litUetoD,  tutes  of  Westminster  the  Second,  c.  34.  and  6  Rich.  2.  c.  6.  But 
Co^  tal  it  seems  that  a  woman  lawfully  married,  <an  neither  (e)  by  the 
T.  Coronc,  17.  common  law,  nor  by  force  of  any  statute,  bring  such  an  appeal 
S.  P.O. 98.       without  her  husband,  as  one  married  de  facto  only,  and  not  de 

S.  p.  c/ei.  148.  (d)  Vide  t  Inst.  4S3, 434.  1  Hale,  632.  Infra,  s.  59,  60,  61.  (c)  8  H.  4.  SI. 
11  fl.  4.14.    S.  P.C.98. 

SecL  59«  But  howsoever  the  common  law  might  stafod  in  rela^ 
tion  to  appeals  of  rape,  it  seems  that  they  were  wholly  taken  away 
by  the  statute  of  Westminster  the  First,  c.  13.  by  which  the  offence 
of  rape  ^as  reduced  tP  trespass  only,  and  consequently  punish* 
able  by  an  action,  or  indictment,  of  trespass :  but  afterwards, 
appeals  of  rape  were  given  again  by  the  statute  of  Westminster 
the  Second,  c.  34.  by  which  it  is  enacted,  *'  That  if  a  man  from 
**  thenceforth  do  ravish  a  woman  married,  maid,  or  other,  where 
''  she  did  not  consent,  neither  before  nor  after,  he  shall  have 
'^  judgment  of  life  and  member.  And  likewise  where  a  man 
**  ravisheth  a  woman  married,  lady,  damsel,  or  other,  with  force, 
**  although  she  consent  after,  he  shall  have  judgment  as  before '  is 
*'  said,  if  he  be  attainted  at  the  king's  suit,  and  there  the  king 
**  shall  have  tlie  suit." 

(c)  47  Assise, 6.  Sect*  60.  It  seems  to  be  so  clear  (c)  that  this  statute  impliedly 
Littleton,  sect    gives  an  appeal  to  the  woman  who  does  not  consent  to  the  ra- 

5  Inst  433.  visher,  that  it  seems  needless  to  endeavour  to  prove  it ;  but  it  is 
S.  P.  C  681.  observable,  {d)  that  the  statute  does  not  restore  the  old  common 
?!!?'  40  '^^  *^  relation  to  such  appeals,  as  it  would  have  done,  if  it  had 
B.  Corone  169.  ^°'j  repealed  the  abovementioned  statute  of  Westminster  the 

(d)  Vide  sup.  First,  c.  13,  biit  makes  a  new  law  in  relation  to  them;  from 
/S^9  Ed**'4  wJ^^'^ce  it  follows  that  all  appeals  of  rape,  at  this  day,  must  (c) 
«6.       "^    *  conclude  contra  formam  statutL 

F.  Endit  la.    Djer,  202.    Vide  infra,  s.  70. 

I 

Sect.  6i.  It  is  farther  enacted  by  6  Bich.  2.  st.  1.  c.  6.  in  the 
following  words :  '*  Against  the  offenders  and  ravishers  of  ladies, 
and  the  daughters  of  noblemen,  and  other  women  in  every  part 
of  the  realm,  in  these  days  offendine  more  violently,  and  much 
more  than  they  were  wont:*'  it  is  ordained  and  established, 
%c^^'m         **  '^^^^  wheresoever  and  whensoever  such  ladies,  daughters,  and 
Bro.ParI.a9.     ''other  women  aforesaid  be  ravished,  and  after  such  rape  do 
t  H.  6. 1.  *'  consent  to  such  ravishers,  that  as  well  the  ravishers  as  they 

*'  that  be  ravished,  and  every  of  them,  be  from  thenceforth  dis- 
**  abled,  and  by  the  same  deed  be  unable  to  have  or  challenge  all 
*'  inheritance,  dower,  or  joint  feoffment  after  the  death  of  their 
^'  husbands  and  ancestors.  And  that  incontinently  in  this  case„ 
**  the  next  of  the  blood  of  those  ravishers,  or  of  them  that  be 
**  mvished,  to  whom  such  inheritance,  dower,  or  joint  feoffment 
"  ought  to  revert,  remain,  or  fall  after  the  death  of  the  ravisher, 
"  Or  of  her  that  is  so  ravished,  shall  have  title ;  that  is  to  say, 

"  after 
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after  the  rape  to  enter  upon  the..ravi8her>  or  her  that  is  ra- 
vished, and  their  assigns,  and  land-tenants,  in  the  same  inheri* 
^*  tance,  dower,  or  joint  feoffment,  and  the  same  .to  hold  in  state 
**  of  inheritance :  and  that  the  husbands  of  such  women,  if  they 
**  have  husbands,  or  if  they  have  no  husbands  in  life,  that  then  the 
"  fathers,  or  other  next  of  their  blood,  have  from  thenceforth  the 
**  suit  to  pursue,  and  may  sue  against  the  same  offenders  and  ra- 
''  vi'dhers  m  this  behalf,  and  to  have  them  thereof  convict  of  life 
**  and  of  member,  although  the  same  women  after  such  rape  do 
^*  consent  to  the  said  ravishers.  And  the  defendant  in  this  case 
**  shkll  not  be  received  to  wage  battle,  but  the  truth  of  the  matter 
**  shall  be  tried  by  inquisition  of  the  country :  saving  always  to  our 
**  lord  the  Icitig,  and  to  other  lords  of  the  realm,  all  their  escheats  of 
**  the  said  ravishers,  if  peradventure  they  be  thereof  convict/' (5) 

In  the  construction  of  these  statutes  die  following  points  have 
been  holden. 

Sect,  62.  First.  That  (a)  in  an  appeal  brought  upon  it  by  a  0*)iiH.  4. 
husband  for  the  rape  of  his  wife,  it  is  a  good  plea,  that  the  ap-  ^-  p*'i-®^ 'JL 
pellant  and  woman  ravished  were  never  Istwfully  married ;  which 
shall  be  tried  by  the '  bishop's  certificate, '  who,  if  the  marriage 
were  unlawfal,  by  reason  "of  a  precontract,  &c.  ought  to  certify 
against  the  appellant. 

^tct.  63*  Secondly.  That  there  is  no  (&)  necessity  to  allege,  (6)  ii  H.4. 14. 
that  the  woman  did  consent  to  the  ravisher,  in  a  count  which  F*  Cor.  86. 
rehearses  the  statute,  and  concludes  that  the  rape  was  against  s.  P.  C.  81. 
the  form  of  it ;  which  implies,  that  the  woman  consented,  &c.       Dy.  3is.  209. 

Sect.  64.  Thirdly.  That(c)  if  a  woman  who  hath  neither  (c)s  lost.  434. 
husband  nor  father  be  ravished  by  her  next  of  kin,  and  consent  S**4^"^''^** 
to  him,  the  next  of  kin  to  the  ravisher  shall  have  the  appeal*         ^  Hale.  63S. 

Sect.  65,    Fourthly.   That  {d)  whosoever  happens  at  the  (4)S.P.C.  6i. 
time  to  be  next  heir  to  the  person  so  ravished,  and  consenting,  («)F»AMUe,«7, 
&c.  shall  have  the  appeal,  and  also  enter  (e)  into  the  lands  of  the  9H.V.25*, 
person  ravished,  and  retain  them  against  any  other  who  shall  L.  Qain. 
afterwards  happipn  by  matter  ex  post  facto  to  become  heir;  and  fit'^V^*' 
therefore  where  a  woman,  having  issue  only  a  daughter,  consents  99. 157, 
to  a  ravisher,  and  the  daughter  enters,  and  then  a  son  is  born  to  s  Coke,  6i>  6S. 
such  woman,  the  daughter  sliall  retain  the  lands,  because  she  f  o^?^^* 
took  them  by  virtue  of  a  title  given  by  the  statute  which  first       "  ^* 
vested  in  her  as  a  purchaser,  and  never  was  in  any  ancestor. 

Sect.  66.  Fifthly.  That  (/)  the  next  in  remainder  or  rever-  ^^^4^"' 
sion,  to  whom  the  lands  of  Uie  woman  who  consents  to  a  ra-*  59;  60." 
visher  would  come  if  she  were  dead,  shall  enter  and  retain  her  B.  Ent.  Cong, 
lands  by  virtue  of  the  statute,  provided  he  be  of  kin  to  her,  albeit  ^^^  ^^  ^^ 

another  F.Aisiie/tr. 

times  for  women  possessing  property  to  be  forcibly 
carried  off,  or,  as  the  legal  pbrase  expressed  it, 
'*  ravished"  from  their  friends,  and  either  intimi- 
dated or  persuaded  into  a  marriage  with  the  ra- 
visher. The  object  of  the  above  statutes  was 
evidently  to  take  away  (he  temptation  to  such  con* 
duct  by  making  it  a  forfeiture  of  the  woman*s 
estate  tot  her  to  give  a  subsequent  consent  to  such 
rape.  And  how  easily  women  foi^ve  offenders  of 
this  description,  is  illustrated  by  a  well-known 
JtoDuui  story* 


(5)  The  offence  of  Rape,  mentioned  in  these  sU- 
tutes,  is  obviously  not  the  offence  now  understood 
by  that  terin^ — the  mere  carnal  knowledge  of  a 
female  by  jforce ;  but  it  means  the  offence  of  for- 
cibly carrying  off  and  detaininfi;  the  persons  of 
women  with  a  view  to  compel  them  to  marry  or 
cohabit  with  the  wrongdoer,  and  thereby  obUda 
possession  of  tlieir  property.  As  the  enactments 
of  new  laws  are  frequently  the  best  expositors  of 
the  cofitempoRmeons  maniiers  of  the  age,  we  may 
iaietg  thatt  it  wa5  no  uncofflmon  thing  in  ancient 
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another  person  be  nearer ;  yet  it  neetnn,  thut  the  persons  so  en- 
titled to  the  lands  cannot  have  an  appeal  of  rape,  where  there  is 
another  nearer  of  kin ;  for  though  the  clause  relating  to  the  entry 
into  the  lands  seems  to  entitle  such  of  the  next  of  kin  to  whom 
the  inheritance  would  fall  after  the  death  of  the  party,  whether 
they  be  absolutely  nearest  or  not,  yet  the  clause  relating  to  the 
appeal  seems  to  extend  to  none  but  the  husband,  or  father^  or 
very  next  of  kin, 

(o)L.Quin.  Sect.  67.  SixTHLY.   That  it  18  not  (a)  sufficient  in  setting 

Pto^en^  4«  ^^^^^  ^^^  ^**'^  ^^  ^^^  person  claiming  the  lands  by  virtue  of  the 
43.       '    '     statute,  to  say  in  general,  that  he  is  next  of  blood  to  whom  the 

inheritance  would  fall|  &c.  without  shewing  specially  in  what 

manner  he  is  so,  SCc. 

(b)  L.  Quin.  Sect.  68.  Seventhly.  That  it  is  not  (6)  conclusive  evidence 

£dw.  4. 59«  €0,  to  prove  the  woman's  consent  to  the  ravisher,  to  shew,  that  she 
B  Ent  Com  '^^^^  ^^^^  '*™  some  years  as  his  wife,  and  had  a  child  by  him, 
ei,  if  all  the  time  she  was  under  his  power,  and  never  at  her  liberty. 

5  Edw.  4. 5.  g^  Q^^  Eighthly.  That  (c)  if  the  party  ravished  and  con- 

s^  1  D.Abn  renting  to  the  ravisher,  be  under  the  age  of  twelve  years,  she 
698. 699, 700*.  shall  not  lose  her  lands  by  the  intent  of  the  statute,  for  diat  the 
1  Inst.  79.        consent  of  a  woman  under  that  vuge  is  looked  upon  as  given  by 

one  incapable  of  discretion,  and  therefore  is  not  regarded  by  the 

law. 

(d)  s.  P.  C.  61.      Sect.  70.  Ninthly.  That  (d)  in  appeals  brought  on  this  sta- 

B  Ra"'  ^4.^'     ^^^*  ^^^  count  ought  to  rehearse  it ;  but  I  do  not  find  any  reso- 

^'        .  lution  cited  to  maintain  this  opinion.    It  Is  true  indeed,  that  in 

the  Year-book  of  1 1  Hen.  4.  pi.  13,  14.  the  statute  is  recited  in 

an  appeal  granted  on  it:  but  it  is  not  there  said  to 'be  necessary 

to  be  so  recited ;  neither  do  I  find  any  reason  given  why  an  ftp* 

peal  may  not  as  well  be  grounded  on  this  statute  witl^out  reciting 

(0  s.  P.  C.  81.  It,  as  on  the  statute  of  Westminster  the  second,  c.  34.  as  (e)  it  is 

B  rLS*  4.  ^'    agreed  that  it  may  be.   If  it  be  said,  (f)  that  the  common  law  gave 

(/)  Vide  5  H.  the  same  appeal  as  is  given  by  the  statute  of  Westminster  the  se- 

7. 17.  cond,  and  therefore  there  is  no  need  to  fecite  it,  but  that  there 

never  was  such  an  appeal  at  the  common  law  as  is  given  by  the 

statute  of  Richard  the  Second,  and  therefore  the  appeal  j^rounded 

on  it  ought  to  recite  it,  it  may  be  answered,  that  the  said  statute 

(g)  Sup.  s.  59,    of  Westminster  ig)  does  not  revive  the  old  common  law  in  rela- 

^-  tion  to  such  appeals,  but  makes  a  new  law  in  relation  to  them : 

so  that  appeals  brought  upon  it,  do  altogether  as  much  depend 

upon  it,  as  those  brought  on  the  statute  of  Richard  the  Second 

(h)  5  H.  7. 17.    do  on  tbat.    Neither  (£)  does  there  appear  to  be  any  such  rule^ 

6MiS*^^^4o  ^^^  ^°  indictments,  or  actions  grounded  on  statutes  which  give  a 

'      '  remedy  in  cases  which  were  no  way  provided  for  by  law,  there  is 

a  necessity  to  recite  such  statutes ;  and  indeed  at  best  it  seems 

but  surplus  to  recite  what  the  court  is  bound  ex  officio  to  take 

notice  of. 

As  to  the  Second  Point,  viz.  In  what  county  an  appeal  of 
rape  may  be  brought. 

<i)  Sap.  aect  Sect.  71.  There  is  no  doubt  but  that  this,  like  aU  other  (i)  ap* 

35. 47.  peals,  is  a  local  action,  and  consequently  ought  to  be  brought  m 

the  county  wherein  the  felony  was  done.    And  therefore  if  a  man 

•'  take 
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take  a  woman  by.  force  in  one  county^  and  carry  her  into  another^ 
and  there  ravish  bar,  the  appeal  (a)  shall  be  brought  only  in  the  MslLi^*t9. 
county  wherein  the  rape  was  committed;  for  the  taking  in  the  B^AiweaUed* 
other  was  no  more  than  a  trespass^  and  needs  not  be  taken  notice  s.  P.G.69. 
of  at  all  in  the  appeal  of  the  rape;  and  if  it  be,  is  only  looked  Ssmiiiaiy*  i86. 
upon  as  surplus. 

As  to  the  Third  Point,  vit.  In  what  time  an  appeal  of  rape 
may  be  brought. 

Sect,  7^'  It  seemsy  that  at  this  day  it  may  be  brought  in  any 
reasonable  (6)  time,  the  judgment  (c)  whereof  lies  in  the  discre-  (^)  S,  P.  C,  53. 
tion  of  the  court,  for  that  at  the  common  law  there  was  no  cer-  i iJJJfe'gM ^* 
tain  time  limited  for  the  bringing  of  it;  and  the  statute  of  West-  (e)  vide  inpiim, 
minster  the  first,  c.  13.  by  which  the  offence  of  rape  ^as  turned  >*,di»53. 
into  a  trespass,  and  forty  days  limited  for  the  suit  of  the  person  ^w^ ^* 
ravished,  is' repealed;  and  the  statute  of  Gloucester,  c.  9*  which  Si»p,slds.  48. 
requires  that  appeals  be  brought  within  the  year  and  day,  extends 
only  to  appeals  of  death ;  and  the  statute  of  Westminster  the 
second,  c.  34.  which  makes  rape  a  felony  again,  limits  no  time 
for  the  bringing  of  it,  but  leaves  it  to  the  construction  of  law, 
which  shall  be  agreeable  to  the  ancient  rule/i  of  law  in  such  points 
wherein  the  statute  is  silent.    . 

And  now  I  am  come  to  an  Appeal  of 'Abson.  (iI)  (d)  i  inst.  tss: 

.    Sect.  73.  But  the  learning  relating  to  it  seeming  to  be  altoge- 
ther obsolete  at  this  day, I  shall  refer  the  reader  to  old  (e)  books  (e)fUta,l  i. 
for  it.  S  ^•j  ,     ^ 

Brae.  1. 3.  c.  27. 

Having  thus  endeavoured  to  shew  in  what  courts  appeals  maybe 
brought,  and  the  seven!  kinds  of  them,  and  examined  the  particu- 
lars which  seemed  most  properly  to  come  under  the  consideration 
of  each  kind,  I  shall  now  proceed  to  examine  some  other  matters 
concerning  them,  wherein  I  shall  consider  them  all  together. 

1.  In  what  cases  the  appellant  and  the  appellee  are  to  appear 
in  proper  person,  and  yrhere  by  attorney  or  guardian. 

2.  How  the  appellant  onght  to  declare. 
S.  How  he  may  be  nonsuited. 

4.  For  what  faults  the  writ  may  be  abated. 

5.  What  may  be  pleaded  in  bar  of  an  appeal. 

6.  Where  the  appellant  and  his  abettors  shall  render  damages 
to  the  appellee  for  a  false  appeal. 

7*  Where  the  appellant  is  to  be  fined. . 

As  to  the  FiBST  Point,  viz:  In  what  cases  the  appellant  and 
appellee  are  to  appear  in  proper  person^  and  where  by  attorney 
or  guardian. 

Sect.  74.  It  seems,  that  by  the  common  law,  neither  (/)  plain-  (p^huLSis. 
tiff  nor  defendant  in  any  appeal  whatsoever,  whether  of  felony  or  (>tfUi.  55,  .56. 
paayhem^  {g)  could  make  an  attorneyr  but  must  appear,  either  by  l^^*^^^^ 
guardian  (^  or  in  proper  person,  on  every  (t)  day  of  continuance;  b.  Att.'64.V8. 
except  in  some  special  cases,  as  where  the  defendant,  bei^ag  conr  9  Bi.  3.  is. 
victed  in  an  appeal  of  felony,  prayed  the  benefit  of  his  clergy,  and  5i^^47!*' 

^fce  Cr)«  Inst.  313. 
F.V.B.^.     Con.  P.  AA>r.  104.     21  H.  7.  39.    (ft)  Sup.  s.  30.     (0lH.7.S7,    F.  UtlBg.34. 
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the  plaintiff  replied^  that  he-  had  been  twice  married^  in  which 
¥^  AttL^si^i*  ^*®®  ^^  might  (a)  be  admitted  to  go  on  with  the  suit  by  attorney, 
40  Ed.  5. 4e«  '  because  he  had  nothing  more  to  do  but  to  get  a  certificate  of  the 
S.  P.C.  135.  bigamy  from  the  bishop,  which,  as  it  was  {b)  said,  any  stranger 
Jb^  11  H^4i^  might  procure  as  well  as  the  plaintiff.  Sedquare;  for  it  is  said, 
S.  P.C.  135.  (0  ^^^^  '^^'^^  ^^^  demand  execution  but  the  plaintiff,  and  that  the 
F.  Corone,  13.  plfuntiff  cannot  do  it  but  in  proper  person ;  firpm  whence  it  seems 
7^  73.^^*  **  reasonable  to  ar^ue,  that  he  ought,  in  all  other  cases,  as  well  to 
(d)  8  £dw.  4. 3.  carry  on  his  suit  \n  proper  person.  But  it  seems  (ji)  clear,  that  after 
F.  A.ttotDey,24.  a  defendant  is  acquitted^  he  may  appear  by  attorney  for  the  reco- 
^  f /sdk  59*^'  ^^^  ^^  ^^^  damages  against  the  abettors,  &c.  And  it  is  enacted 
60.  *  *  (^)  by  3  Hen.  7.  c.  1.  "  That  the  appellant,  in  any  appeals  of 
Caithew,  56.  "  murder  or  the  death  of  a  man,  where  battle  by  the  course  of 
Skinner,  670.  «c  common  law  lies  not,  may  make  attorney  isihd  appear  in  the 
must' appear  ''  Same,  in  the  said  appeals  after  they  be  commen(:ed,  to  the  end 
oncepersonally, ''  of  the  suit  and  execution  of  the  same."  But(/')  if  a  defendant 
before  he  can  q^  plaintiff  appear  and  plead  by  attorney  where  they  ought  not, 
„ey.  '    and  the  court  receive  the  plea  and  adjourn  the  cause,  it  seems. 

Skinner,  48.  that  the  appeal  is  discontinued,  because  such  appearance  was 
Carthew,  394.    merely  void  in  law. 

(j|)  S.P.C.  78,  ^g  tQ  ^ijg  Second  Point,  viz.  In  what  manner  the  appellant 
(i^)  Kasta]  and  ought  to  declare;  I  shall  refer  the  reader  for  precedents  of  counts 
Coke's  Entries,  in  appeal,  to  Staundford*s  (g)  Pleas  of  the  Crown,  and  the  Book 
and*i^^t**'  to  of  Entries,  and  shall  in  this  place  consider  only  the  following 
Trem.  16  to  33.  particulars. 

1.  In  what  manner  such  count  must  pursue  the  writ. 

2.  How  it  ought  to  set  forth  the  substance  and  matter  of 
fact. 

3.  How  the  circumstances  of  time  and  place. 

4.  Whether  one  and  the  same  count  ought  to  be  against  those 
who  do  not  appear  as  well  as  against  those  who  do  appear,  and 
against  the  accessaries  as  well  as  the  principals* 

As  to  the  First  Particular,  viz.  In  what  manner  the  count 
in  appeal  must  pursue  the  writ. 

Sect.  75.  I  shall  take  it  for  j^nted,  that  this,  like  all  other 
CO  Finch  357.    ^^V"^  *?  Other  actions,  must  m  substance  (t)  agree  with  the 

writ,  which  shall  be  abated,  if  the  count  vary  from  it  in  any  ma- 
terial point.  And  therefore,  in  a  common  appeal  of  death,  if  the 
(k)  B.  App.  i«.  appellant  declare,  that  the  appellee  traitorously  killed  the  person 
45  £d.  3. 25.  deceased,  as  he  was  going  to  succour  the  king  in  his  wars,  the 
V^  S^r\l^'  ^"^  ^^^^^  ^  abated,  (k)  because  that  contains  no  charge  of  trea- 
(i)  F.  Cor.  110.  ^^°*  ^^  ^'^^  ^^  ^^^  plaintiff,  in  an  appeal  of  mayhem,  declare 
Sup.  s.  so.         that  the  appellee  beat  as  well  as  maimed  him,  the  writ  shall  be 

abated,  (/)  because  that  mentions  not  any  battery. 

As  to  the  Second  Particular,  viz.  In  what  manner  the 
count  in  appeal  ought  to  set  forth  the  substance  and  manner  of 
the  fact ;  I  shall  observe  the  following  particulars. 

Sect.  76.  First,  That  where  several  are  present  at  the  fact, 

•  mud 
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and  one  only  actually  does  it,  and  the  others  abet  and  encourage  (a)  ii  H.  4.  i5. 
him,  it  is  in  the  election  of  the  plaintiff,  either  to  suppose  (a)  in  |  p  l;^®:  ^ 
his  declaration^  that  every  one  of  them  did  the  fact,  because  in  Sop.  8.19.  * 
such  a  case  the  act  of  one  is^  in  the  judgment  of  the  law,  the  act  Summary,  isr. 
of  all ;  or  to  shew  the  special  (ft)  manner  of  the  case  as  in  truth  ^n*VSJ[^*  ., 
it  was,  and  set  forth  the  fact  to  have  been  done  only  by  the  per-  t!coT.  97!  «i6, 
son  who  did  it,  and  the  others  to  have  been  his  abettors,  &c.         40  Assize,  35.  * 

44  Ed.  3.  38. 
Rastal,  43.  45.  46,  47.     Coke's  Entries,  57,  &c     See  the  Case  of  Midwinter  and  Sims,  Foster,  Crown 
Law,  3d.  edit.  415. 

Sect.  77.  Secondly,  That  no  periphrasis,  (c)  or  circumlo«  i^X^^l^^l 
cution  whatsoever,  will  supply  the  want  of  those  words  of  art  FBnesiy,'i6. 
which  the  law  hath  appropriated  for  the  description  of  the  offence;  Cro.  Jac  to. 
from  whence  it  follows,  that  an  appeal  of  death  cannot  (d)  amount  f^^4'  ^' 
to  a  charge  of  murder  without  the  word  murdravit,  let  it  be  never  («)s.*  p.  c'ee. 
so  exact  and  particular  in  setting  forth  the  malice  and  all  other  94.- 96. 
circumstances  of  the  killing;  neither  (e)  can  an  appeal  of  rape  be  ^^^*  ^*^^* 
sufficient  without  the  word  rapuit ;  nor  (/)  an  appeal  of  larceny  1 1^^,  {^^^ 
without  the  word  cq[nt;  nor  (e)  an  appeal  of  mayhem  without  the  (/)£ndicts.8, 
word  mayhemiamt;  nor  any  Th)  of  Uie  appeals  above-mentioned  «'  ^*  ^'  ^i^ 

»t.7\_  ji  J'  J      '  s  oummary,  1g07, 

Without  the  word  felomce.  (^)  sop.  s.  i7. 

{h)  s.  P.  C.  91, 
96.  Sainmary,  206,  SOr.  to  H,  7.  7.  1  Bulst  93.  Cro,  Jac.  tO.  Dyer,  tOt.  Qu.lH.  6.1.  Con* 
F.  Endict.  X6.    Dyer,  69. 

Sect.  78.  Thirdly,  That  in  every  appeal  of  larceny  (t)  it  ^  ^^'  ^' 
must  expressly  appear  whose  the  goods  were  that  were  stolen;  (jt)  f. Endirt. 
and  in  every  appeal  of  death,  {k)  who  the  person  was  that  was  lo. 
killed ;  because  otherwise  it  cannot  appear  that  the  plaintiff  is  |i^^f^^*94®** 
entitled  to  the  appeal ;  yet  an  indictment  de  morte  (/)  ctgusdam  (Q  sum.  to7.' 
ignoti,  or  for  feloniously  stealing  (m)  the  goods  cujwdam  ignoti,  is  ^  Assize,  t4. 
good ;  for  it  is  sufficient,  that  the  person  injured  was  umier  the  f'p  c^94li8]* 
protection  of  the  law.  i*Aisi»e,7. 

Dyer,  96. 
(m)  F.  Endict  9.  if.     Summary,  t07.     1  Hale,  5lt.     2  Hale,  181.     S.  P.  C.  95. 181.     Dyer,  99, 
ICeilwood,  t5.    Moor,  4^.    18Asdse,15.    Con.  9  H.  6. 45. 

Sect.79*  Fovrthly,  That  in  an  appeal  of  rape  the  fact  seems 
to  be  sufficiently  (n)  declared,  by  shewing  that  the  defendant  ^i^S^^\^' 
felomd  rapuit  the  woman,  without  adding  the  words  carnaUter  f.  Co.  86. 
cognovit,  or  any  others  tantamount,  or  first  shewing  the  particular  S.  P.  C.  8i. 
manner  of  the  terror  or  violence,  and  then  concluding,  that  the  de-  ^ummaiy,  187. 
fendant  sic  felonki  rapuit.    Also  it  seems,  (o)  that  the  like  ge^  (o)  Rastal,  53, 
neral  manner  of  setting  forth  the  fact  is  sufficient  in  an  appeal  of  ^'  ^' 
larceny.    But  it  seems  to  be  usual,  in  appeals  of  larceny,  to  set 
forth  the  price  of  the  things  stolen ;  but  whether  this  be  neces- 
sary for  any  other  purpose  than  to  shew,  that  the  crime  amounts 
to  grand  larceny,  and  to  ascertain  the  goods,  in  order  thereby  the 
better  to  entitle  the  appellant  to  a  restitution,  I  leave  to  be  con* 
sidered*    But  (p)  in  an  appeal  of  mayhem,  it  seems  necessary ;  ^^\^^f^^ 
first,  to  set  forth  particularly  in  what  manner  the  hurt  was  done,  |,|^  ^,Vi,SiL 
and  the  consequence  following  it;  and  then  to  conclude,  that  the  53i/    '    ' 
defendant  gicfehmici  mayhemiavit  the  appellor. 

Also  it  seems  clear,  (g)  that  in  an  appeal  of  death  it  is  neces-  (q)  Bastal,  46, 
sary,  not  only  from  the  statute  of  Gloucester,  (r)  c.  9.  which  re-  q^^^^.  m, 

quires,  54^^       ^ 

Salk.  Srr.   Farresly,  16.   (r)  t  Inst.  318, 319.   t  Lev.  140, 141.  5  Co.  ItO,  121,  ItS. 
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.    quires^  Ihatan  appeal  of  death  shall  dedare  the  deed;  but  abo 
from  the  common  law,  first,  to  set  forth  in  the  ooant  all  the  special 
(a)  4  Coke,  47,  circumstanc^s  of  the  fact,  and  (a)  then  to  coocludei  that  the  ap- 
pellee sic  Jilanici  murdravit  the  party. 

And  this  being  the  appeal  most  in  use  at  Jthis  day,  it  may  not 
be  improper  to  set  down  these  following  rules  concerning  this 
matter. 

Sect.  80.  First,  That  every  such  count  ought  to  set  forth  in 
(6)  «  Lut  31.    nvhat  pai^t  (6)  of  the  body  the  wound  was  ^ven ;  in  which  respect 

the  same  certainty  seems  to  be  required  m  appeals  as  in  indict- 
ments ;  and  therefore,  if  the  count  say  only,  that  the  wound  was 
given  circa  pectus,  it  seems  to  be  vicious,  as  it  hath  been  resolved, 
(e)  4  Coke,  40.  (c)  that  an  mdictment  in  the  like  manner  uncertain  is,  because  it 
5. Coke,  121.      doth  not  ascertain  the  part  wounded,  which,  for  what  appears, 
2  Hale,  186.      might  have  been  the  nedc,  arm,  or  belly ;  and  for  the  like  reason 

such  count  seems  also  to  be  vicious,  if  it  say,  that  the  wound  was 
((2)5Coke,iSi.  in  the  hand,  or  leg,  or  arm,  without  (d)  shewing  whether  it  was 
(e)  4  Coke,  40.  the  right  or  left ;  neither  {e)  is  such  an  uncertainty  holden  by 

laying  other  wounds  with  suflScient  certainty,  if  there  be  a  general 
conclusion  that  the  party  died  of  the  wounds  above-mentioned  ; 
because  the  death  being  as  much  imputed  to  the  wound  that  is 
insufficiently  laid,  as  to  the  others,  it  appears  not  but  that  it  might 
be  chiefly  owing  to  that  which  is  insuflSciently  laid,  and  there- 
fore the  whole  is  insufficient.     But  it  hath  been  resolved,  that  it 
is  sufficient  in  an  indictment  of  death,  and  therefore  it  seems  also 
to  be  sufficient  in  an  appeal,  to  shew  that  the  wound  was  given  in 
If)  4  Co.  41.    the  left  (f)  part  of  the  belly,  or  in  the  left  part  of  the  side,  or  in 
Caiihew,  SS2.'    ^^  '^^^  hand,  or  in  the  left  arm,  or  in  the  face,  or  in  the  breast,  or 
5  Coke,  121, '    in  the  belly,  or  even  in  the  fore  part  of  the  body,  in  which  case  the 
r"*'  r°*Er^*      ^^"*  "  body*'  shall  be  understood  of  the  trunk  of  the  body,  be- 
157.        ^      tween  the  neck  and  thighs.    And  it  hath  been  resolved,  (g)  that 
U)  4  Cokie,  41,  where  there  is  such  a  sufficient  certainty,  the  addition  of  a  further 
Suiuiuary,  207.   uncertain  or  unintelligible  description,  will  do  no,  Hurt ;  as  where  a 

wound  is  laid  in  sinistra  parte  ventris  circa  umbilicym,  4rc«  in  which 
case  the  last  words  shall  be  rejected  as  abundant  and  surplus* 

(fc)S.P.C.79.      Sect.  81.  Sbcondly,  Such  count  ought  also  (A)  to  shew  the 

4  Coke^io.'       leng^  and  breadth  of  the  wound,  that  it  may  appear  to  the  court 

5  Coke!  122.  that  it  was  mortal;  but  it  is  said,  (t)  that  anciently  this  was  not 
(OS.  P.  C.  79.  required :  and  if  a  man  be  shot,  or  run  through  the  body,  with  a 
mf  Bol'lllf'  h^uet  or  sword,  &c.  it  seems  {k)  sufficient  to  say,  that  the  defen- 
Lad*9  case,  dant  With  malice,  &c.  struck  the  person  killeijl  in  such  a  part  of 
Cases  Crown  his  body,  and  gave  him  in  such  part  mortale  wilnus  ptnetram  in 
^'^'  ^-  tt  per  corpus,  §e,  for  this  sufficiently  shews  that  the  wound  was 
(0  2  Inst  518.  BBortal.  Also  in  some  cases  it  is  impossible  to  shew  the  length 
5  Coke,  122.  and  breadth  of  the  wound  where  a  limb  b  cut  off,  and  (/)  there* 
4  Co.  41, 42.  '  fQj^  ii  ig  plain,  that  in  such  cases  it  cannot  be  required. 

(in)  PaiBK  082.  Sect.  S^.  Thirdly,  It  is  not  safe(m)  in  any  such  count  to 
(nf 5CoT?22.  ^™^  ^^  ^^'^  "  percussit/'  where  the  fact  will  bear  it ;  and  by 
2  Hale,  184.  *  the  authority  of  some  (n)  books  this  cannot  be  supplied,  in  such 
iBiibt.124.  cases,  by  tihe  words  **  dedit  mortale  vtdnus,  t^c/'  nor  by  any 
^u^wT'w!  ^^^^ '  y^*  *"  Croke's  (o)  Reports  this  opniion  seems  to  be  ques- 
YeJvcnoa^  28.'   doned ;  neither  do  I  find  any  reason  why  the  word  *' percussit** 

*  :       •  :  should 
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gftfaduld  be  of  such  absolute  necessit^^  for  it  is  not  so  .much  as 
tMretended  in  Lonir's  (a)  Case^  which  seems  to  be  the  chief  foun-  /  \^r  i.  <<•« 
dation  of  this  opmion,  that  this  is  a  word  of  art  appropriated  to  Dyer^99.  ' 
this  use ;  but  all  that  seems  there  contended  for  is,  tnat  where 
.the  death  was  occasioned  by  any  external  violence,  coming  under 
the  notion  of  striking^  it  must  expressly  appear,  that  a  stroke  was 
given.  Nor  does  the  law  admit  of  a  less  exact  certainty,  as  to 
the  setting  forth  the  fact,  where  the  death  was  occasioned  by  any 
other  means,  as  by  poison,  &c.  for  it  hath  been  resolved  (6>  that  (b)  4  Co.  44. 
an  indictment  (which  in  this  respect  seems  not  to  dtfer  from  an  3  Modem,  tot. 
appeal)  setting  forth,  that  J.  S.  persuaded  the  person  deceased  to 
take  a  certain  poisonous  potion  under  a  notion  of  a  medicine, 
and  that  the  deceased,  nesci&tu  jraS  potum  cum  veneno  fare  tn* 
tosicaium,  sed  fidem  adhibens  dtctic  persuaswni  dicH  J.  &\  recepit 
et  bihit,  is  insufficient,  because  it  doth  not  expressly  say^  that  the 
party  received  and  drank  the  poison.  And  it  was  also  resolved, 
that  the  wUnt  of  such  certainty  is  not  supplied  by  these  words  im« 
mediately  following,  "  per  quod  idem  7v.  immediate  post  recep^ 
tionem  veneni  prtedictiper  tres  horas  immediate  sequentes  lang^ebat 
et  obiit,  i^cy  and  yet  there  cannot  well  be  a  stronger  implication 
that  the  p^ifon  was  tfd^en  and  drank  by  him ;  for  it  being  the 
strict  (c)  rule  of  law  in  these  cases  to  have  the  substance  of  the  (0  4  Co.  44. 
fact  exprlBssed  with  precise  certainty,  the  judges  will  suffer  no  ar- 
gumentative certainty  whatsoever  to  induce  them  to  dispense  with 
It.  For  if  they  should  once  be  prevailed  with  to  do  it  in  one  case, 
the  like  indulgence  would  be  expected  from  them  in  others  nearly 
resembling  it,  and  then  in  others  resembling  those,  and  no  one 
could  say  where  this  might  end  ;  which  could  not  but  endanger 
the  subverting  of  one  of  the  most  fundttnental  principles  of  the 
law,  by  giving  room  to  judges,  by  arguments  from  what  the  jury 

have  found,  to  convict  a  man  of  a  fact  which  they  have  not  found. 

. 

Sect.  83.  Fourthly,  Such  count  {d)  ought  also  expressly  to  (<Osiiut  sie. 
shew  that  the  party  died  of  the  hurt  specially  set  fortn ;  and  it 
hath  been  resolved,  (e)  that  an  indictment,  and  from  the  same  (•>iHoU.i37. 
reason  it  seems  that  an  appeal,  setting  forth  that  the  defendant 
choked  the  deceased,  qua  suffocatione  obiit,  instead  of  de  qua 
$Hffocationef  jjfc.  is  erroneous.    Yet  where  the  death  was  caused 
by  divers  poisons,  or  wounds,  &c.  the  count  may  say  in  general,  s  Iiut  50, 1S5. 
that  the  party  died  of  the  several  poisons  or  wounds  above*men-  9?:  *^^'  ^* 
tioned,  without (/^  saying,  that  he  died  of  any  one  of  them  in  par-  jj;  ^     ^    ' 
ticular;  for  perhaps  the  truth  of  the  case  might  be,  that  none  of  40  A8a3ie,25. 
them  alone,  but  all  together,  caused  the  death.    Or  the  count  in  ^^^^'^* 
such  case  perhaps  may  say,  that  the  party  died  of  the  first  poison  n,^  ^  ^^ 
or  wound,  and  Uiat  he  would  have  died  of  Che  second,  if  he  had  49. 51.* 
not  died  of  the  first,  and  also  that  he  would  have  died  of  the  third, 
if  he  had  not  died  of  the  two  first. 

Sect,  84.  Fifthly,  If  the  killing  were  with  a  weapon,  the 
count  must  shew  (^)  ^ith  what  weapon  in  particular ;  and  yet  if  ^i/J^if ^^ 
upon  the  evidence  it  shall  appear  that  the  killing  was  not  by  such  si^tat?Gk>. 
weapon,  but  by  some  other,  the  variance  (A)  is  immateriiX  and  t,  9. 
the  appellee  ought  to  be  convicted,  as  shall  be  shewn  more  at  1*^*^%^^' 
large  under  the  Chapter  of  Evidence.    And  if  the  killing  were  9o^i^^^7.    ' 

not 
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not  by  a  weapon*  but  by  some  other  means,  as  by  poisoning, 
(a)  9  lust.  318,  drowning,  suffocating*  burning,  or  the  like,  the  count  (a)  must  set 
^'^*  forth  the  circumstances  of  the  fact  as  specially  as  the  nature  of  it 

will  admit.  But  in  such  cases,  where  no  weapon  was  used,  it 
cannot  but  be  absurd  to  require  the  mention  of  one  in  the  appeal* 
and  therefore  the  statute  of  Glocester,  c.  9*  which  directs  gene-^ 
rally,  that  in  all  appeals  of  death  the  weapon  must  be  set.forth, 
siV  ^""^  ^^**  **  *^  ^®  intended  only  (6)  of  such  killing  in  which  a  weapon  was 

used :  For  the  law  is  so  far  from  requiring  it  in  other  cases^  that 
it  will  not  suffer  an  appeal  of  killing  by  a  weapon  to  be  main- 
tained by  evidence  of  killing  by  any  other  means  in  which  no 
weapon  was  used;  neither  will  it  suffer  an  appeal  of  killing  by 
any  of  those  means  without  the  help  of  a  weapon,  to  be  main* 
tained  by  jevidence  of  killing  by  a  weapon,  as  shall  also  be  shewn 
more  at  large  in  the  chapter  above  referred  to. 

(e)  Smith  v.  Sect.  85.  It  hath  been  adjudged  (c),  that  the  words  '*  vi  et 
?T^'^"4^*^    flnwiY*  are  not  necessary  in  such  appeal,  because  they  are  so  fully 

7  Ann.  o*  *       1*    1 

implied. 

As  to  the  Third  Particular,  viz.  In  what  manner  the 
count  in  appeal  must  set  forth  tlie  circumstances  of  time  and 
places 

Sect,  86«   It  is  enacted  by  the  statute  of  Gloucester,  c.  9« 

'^  That  if  an  appeal  declare  die  deed,  the  year,  the  day*  the  hour, 

the  time  of  the  king,  and  the  town  where  the  deed  was  done, 

and  with  what  weapon*  the  appeal  shall  stand  in  effect*  &c." 

(d)  2  Inst  317.  ^nd  though  this  more  particularly  relates  ( J^  to  appeals  of  death, 

yet  it  seems  also  to  be  generally  a  good  rule  as  to  the  circum^ 
stances  of  time  and  place  in  other  appeals. 

And  therefore  I  shall  consider  them  all  together;  and  first  pre- 
(«)  i  R*  Abr.  mise  (e),  that  no  omission  of  any  of  these  circumstances,  M'here 
^^^'  the  law  recjuires  them  to  be  expressly  set  forth*  can  be  aided  by 

the  conviction  of  the  defendant. 

.    For  the  better  understanding  in. what  cases  the  law  requires 
them  to  be  expressly  set  forth,  I  shall  endeavour  to  shew  what 
,  certainty  the  count  in  every  appeal  ought  to  shew 

•     '  1.  The  hour. 

2.  The  day, 

3.  The  year  and  time  of  the  king. 

4.  The  place  where  the  deed  was  done. 

As  to  the  first  of  these  particulars,  viz.  With  what  certainty  the 
count  in  appeal  ought  to  set  forth  the  hour. 

(f)  Raital,  55.  Sect.  87*  It  is  observable  that  all  (f)  the  precedents  of  such 
^**  counts  (excepting  only  one)(g)  in  appeals  of  larceny  in  Rastal's 
(f)Co.£nt50,  Entries,  which  seems  to  be  the  only  book  of  authority  in  which 
6i«52t  '  any  such  counts  are  to  be  found,  and  also  all  the  precedents  in 
Rwtal,  45.  Coke  and  Rastal  of  such  counts  in  appeals  of  mayhein,{h)  take  no- 
tice 


4( 
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tic0  of  the  hour^  as  well  as  those  in  appeals  of  death; (a)  and  (a)Co.£ut.  53. 
therefore  certainly  it  is  not  safe  wholly  to  omit  it:  yet  it  hath  ^^^:^'  ^ 
been  holden(ft)  that  such  an  omission  is  not  fatal,  even  in  an  ap«  47,4^*49*50/ 
peal  of  death,  because  the  common  law  did  not  require  the  men-  &c. 
tion  of  the  hour,  and  the  statute  above-mentioned  is  in  the  (*)Sj^•^•®^• 
affi^mative.     Yet  if  the  hour  as  well  as  the  day  be  set  forth  in  the  Summary,  i87. 
allegation  of  the  offence  of  the  principal,  it  is  said  to  be  fatal  to  (c)  Co.  Eut.  50, 
mention  the  day  only  of  the  allegation  of  the  offence  of  the  acces-  ^^»  ^'  ^^  ^^  . 
saiy.     But  it  seems  that  there  is  no  necessity  in  any  case  precisely  lUgta),  43. 45, 
to  allege  that  the  fact  was  done  at  such  an  hour,  but  that  it  is  suf*  46, 47I 48, 49) 
ficient  to  say  that  it  was  done  about  such  an  hour,  as  appears  ^'  ^' 
from  every  (c)  one  of  the  precedents  in  Coke  and  Rastal,  in  Saikeid%9.    ' 
which  the  hour  is  mentioned,  and  also  from  other  good  autho-  Skinner,  443. 
rities;((2)  yet  we  find  the  contrary  opinion  holden  by  three  judges  '^^2;  , 
against  two  in  Bulstrode's  Reports,  (e)    But  it  seems  certain^)  Carthew^i7.  ** 
that  a  mistake  of  the  hour  will  not  be  material  upon  evidence.      333. 

As  to  the  second  of  the  above-mentioned  particulars,  viz.  With  («)  1  Baltt.  77, 
what  certainty  the  count  in  appeal  ought  to  set  forth  the  day.       ??»®*'??*?^' 

jL  fr  o  j  Vide  3  Modem, 

Sect^  88.  There  can  be  no  doubt  but  that  every  such  count  158. 
roust  set  forth  the  day  on  which  the  fact  was  done,  as  appears  CO  ^"^' ^^' 
from  all  the  precedents  cited  in  the  foregoing  section;  and  also 
from  the  common  form  of  all  other  declarations  in  all  actions  - 

whatsoever,  as  well  as  of  indictments,  for  which  it  is  needless  to 
cite  authorities.    And  if  the  fact  happened  in  the  night,  it  seems 
most(g)  proper  to  allege  it  in  node  efusdem  diei.    But  it  is  said  (g)  9  Inst.  3i8. 
not  to(A)  be  sufficient  to  allege  the  fact  done  about  such  a  day,  or  (ii)  t  Inst.  318. 
between  such  a  day  and  such  a  day,  but  that  the  very  day  must  be 
precisely  set  forth:    And  it  seems  to  be  insufficient  to  allege  it(t)  (0  B.  Indict, 
on  the  feast  day  of  such  a  saint,  without  an  addition,  if  there  be  ^' 
another  saint  of  the  same  name,  as  on  St.  John's  day,  without 
shewing  which  saint  is  meant^  viz.  the  Baptist  or  the  Evangelist; 
Also  (A)  it  seems  to  be  erroneous  to  set  forth  the  fact  on  an  im-  (ft)  Moor,  5^$.  - 
possible  day,  ^s  on  the  thirty-first  of  June,  or  thirtieth  of  Fe* 
brnary,  for  this  is  of  no  more  effect  than  to  mention  no  day  at  all. 
Also  it  seems  clear  that  an  appeal  of  death  must  not  only  set 
forth  the  day  when  the  hurt  was  given,  but  also  the  day  when  the 
party  died  of  it,  as  appears  from  all  the  precedent6(/)  of  this  kind  <[0  See  citations 
both  in  Coke  and  Rastal;  and  also  firom  the  manifest  reasoii  of  J^J^jJ"*****"** 
the  thing,(m)  that  it  may  appear  that  the  party  died  within  the  (m)sifift3i8. 
year  and  day  after  the  stroke,  in  which  case(ii)  only  the  law  in*  b.  Indict.  41. 
tends  that  the  death  was  occasioned  by  it  ^"o^'n  *  ^  ^^ 

S.   7,  IV. 

And  it  18(0)  said  not  to  be  sufficient  to  allege,  that  the  defend-  ^o)D7er,f8,as 
ant  assaulted  the  party  at  a  certain  day,  and  feloniously  struck  ^*^*^  ™*'"^ 
him,  without  expressly  adding,  that  he  struck  him  aatunc  et  see  h.  1.  c.  $a. 
Sndem:  and  yet  both  sentences  being  joined  with  the  copulative,  it  >•  4f .  p.  507. 
is  the  most  natural  import  of  the  whole,  that  the  stroKe  and  as-  q^'''  *^' 
sault  were  both  at  the  same  time,  Scc.  and  such  certainty  seems  to 
be  sufficient  in  declarations  (p)  in  civil  actions,  and  even  in  in-  (p)C.Jac. 
dictments(9)  of  trespasses.     But  in  indictments  and  appeals  of  369.413. 
death  a  more  express  certainty  is  said  to  be  required,  because  the  ^^,         *^^* 
stroke  which  caused  the  death,  being  a  crime  of  a  different  na-  c.iac.4i. 
ture,  and  much  higher  than  the  assault,  may  be  well  enough  in-  See  b.  1.  c  ts. 
tended  to  have  happened  at  a  different  time;  and  tfierefore  the  i^^'J^* 

precise 
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precise  time  of  each  muat  certainiy  be  expressed.    And  even  ^is 
may  be  vitiated  by  a  repugnancy  in  the  conclusion;  as  if  the  as- 
sault and  stroke  be  alleged  in  the  premises  on  the  tenth  of  De* 
cember,  and  the  death  subsequent  on  the  twentieth  of  December 
following,  and  then  it  be  alleged  in  the  conclusion,  that  the  de- 
fendant in  such  manner  feloniously  murdered  the  party  on  the 
tendi  of  December  aforesaid,  the  whole  is  naught  for  the  repugn 
(a)4Co.<tf.47.  nancy,  (a)  because  the  party  could  not  be  said  to  have  been  mur- 
Samma^,  tor.  dered,  till  he  was  dead:  and  though  to  some  purposes,  by  a  fic- 
Noyr^S.  ^^°  ^^  '^^'  ^^^  offence  of  the  defendant,  after  the  death  of  the 

Hetlej,  35.  part^«  IS  punished  as  a  felony  from  the  .time  of  the  stroke,  yet  in 
Djer^do.  tmih  and  propriety  of  speech  (which  must  be  observed  in  legal 
Qu.^  ro.  £uz.     proceedings)  it  is  not  a  felony,  but  only  a  trespass,  till  the  death; 

yet  if  in  such  conclusion  it  bad  been  alleged  that  the  defendant 

m  such  manner  feloniously  murdered  the  party  on  tlie  twentietli 

^i^^L^  8^'     ^^  December  aforesaid,  it  had  been  sufficient.    But  it  is  8Md(fr) 

to  be  the  better  way  to  conclude  generally,  that  the  defendant  in 
(e)  Soo^  S64.    such  manner  feloniously  murdered  the  party.    And  it  is  certain(c) 

that  a  mistake  of  the  day  will  not  be  material  upon  evidence. 

Sect*  89^  It  hath  been  holden  thai  an  allegation  of  the  day, 
prima  facie  somewhat  uncertain,  may  be  holpen  by  the  apparent 
(<)  Dyer,  164.  sense  of  the  whole;  as  where (d)  it  is  alleged  that  the  principal 
C.  £Ii&  176.  ^^^^  ^  ^^y  ^^'^  ^^  assault  and  gave  the  stroke,  and  that  die 
Qa.  C.  Elix.  party  died  on  such  a  subsequent  day,  8cc.  and  that  A.  B.  wa& 
739.  adlwfic  et  iUdem  abettans  the  said  i>rincipal  to  do  the  felony  and 

murder  aforesaid;  in  which  case  it  is  said  that  the  words  aekMna 
et  ibidemt  frova  the  manifest  import  of  the  whole,  shall  be  ve^ 
fenred  to  the  time  of  the  stroke,  because  by  that  only  the  felony, 
which  A.  B.  is  chvged  to  have  abetted,  was  done.  Yet  if  A*  B* 
had  been  said  to  have  been  present  at  the  time  of  the  felony  and 
murder  aforesaid,  scilicet  on  the  day  of  the  stroke,  time  et  ibidem 
(«>4Coke,  4t«  abetting  the  felony  and  murder  afore8aid>  8lc.  it  seems(e)  (bat  the 

q>peal  IS  inanfficient  as  to  the  said  A*  B*  for  the  repugnancy, 
because  be  is  expressly  aUeged  to  have  been  present,  and  to  have 
abetted  the  principal,  at  the  time  of  the  felony  and  murder, 
which  must  be  taken  for  the  time  of  the  death*  by  which  the 
See  F^wter'i      oflSbnce,  wUch  was  before  but  a  treapasa,  became  f^ony  and  mur« 
Crowa  Law,  65.  j^^ .  |^^  ^^y  being  present  at  the  time  of  die  death»  it  is  impossi- 
ble be  oonld  abet  a  stroke  givm  so  long  before,  and  therefore  it 
is  repugnant  and  inconsistent  in  such  a  manner  to  allege  it.  Nor 
is  such  a  repugnancy  any  way  holpen  by  the  subsequent  all^a^ 
tion  of  the  veiy  day  of  the  stroke*  coming  after  the  word  ''  sdli" 
cet/^  for  it  is  apparent  that  the  time  of  the  felony  could  not  be  on. 
^   the  day  of  the  stroke,  and  therefore  it  rather  adds  to  than  helps 
(/)4Coke,42.  the  fault  to  allege  that  it  was.  'But(/)  the  best  way  of  alleging 

such  abetment  had  been  to  have  set  forth,  that  the  said  A.  B.  was 
prasens,auxiUam,Sfc.  ad  felimiamet  murdrum  pradictum  in  forma 
pradictafaciend^. 

As  tq  the  tikird  particular,  viz*  With  what  certainty  the  count 
is  appeal  on^t  to  set  forth  the  year  and  time  of  the  king. 

Sect.  90.  There  can  be  no  donbt  but  that  every  such  count 
must  expressly  set  forth  in  what  year  the  fact  was  done,  as  ap-^ 
pears  from  the  known  form  of  all  other  counts,  and  also  of  in- 
dictments. 


■ 
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dictmcnts.    And  in  an  appeal  of  death  it  is  certainly  necessary(a)  (^ys  Tiut.  di8, 

to  set  forth  not  only  the  year  in  which  the  stroke  was  given»  but  ^  ^f^j^^  -^ 

also  that  in  which  the  death  happened,  that  it  may  appear  that  the 

death  happened  within  the  year  and  day  after  the  stroke.     But  it 

seems  clear  from  all  the  precedents,  that  it  is  sufficient  to  shew  in 

what  year  of  the  king's  reign  the  fact  was  done,  and  the  death 

happened,  without  shewing  the  year  of  the  Lord.     Also  it  hath 

been  adjudged,(&)  that  it  is  sufficient  to  allege  the  fact  in  such  a  (&)  1 1f  v.  140. 

year  of  such  a  king,  without  saving  it  was  in  auch  a  year  of  his  ^  ^  ^^^'  ^^^' 

reign,  because  it  is  clearly  implied. 

As  to  the  fourth  particular,  viz.  With  what  certainty  the  count 
in  appeal  ought  to  set  forth  the  place  where  the  deed  was  done. 

Sect.  91-  lliere  cm  he  bo  doubt  but  that  every  count  in  an  ap- 
peal of  death  must  8hew(c)  the  place  where  the  death  happened^  ^)Hedey,55. 
us  well  as  that  where  the  hurt  was  given,  and  this  with  the  same  ^^^^^' 
preciseid)  certainty  and  freedom  from  repugnancy(e)  as  is  re-  /^\  Vytr,  68. 
quired  in  relation  to  the  time  of  the  death  and  hurt,  for  which  I  M^o^'"^- 
shall  refer  the  reader  to  the  89th  and  90th  sections  of  this  chap-  Q^^^^^g^ 
ter,  wherein  what  is  said  in  relation  to  the  time  of  the  hurt  and    '    "* 
death  is  equally  applicable  to  the  place.    Ako  it  seems  that  a 
mistake  of  the  place  is  not{f)  material  upon  evidence  upon  not  (/)  dun*  2^ 
guilty  pleaded,  any  more  than  a  mistake  of  the  time,  provided  Ifu^^j^  ^33, 
die  fact  be  proved  at  some  other  place  in  the  same  county. 

Sect.  9^  But  it  seems  to  be  not  only  necessaiy  in  an  appeal 
of  death  to  allege  some  place  both  of  the  death  and  hurt,  and  in 
every  count  in  every  other  appeal  to  allege  some  plaoe  where  the'  . 
fact  was  conauitted,  but  also  that  such  allegation  be  in  proper 
place. 

For  the  better  Understanding  whereof  I  shall  premise,  that  if  ! 

the  truth  will  bear  it,  it  is  safest(g)  to  lay  it  in  a  town,  as  the  sta-  (s)  ^-  Cor.  so. 
tute  of  Gloucester  above-mentioned  directs.  But  if  it  were  done  J  Mod-^ii^. 
out'  of  a  town,  it  seems  that  you  may  laj  it  in  any  other  place  4  Mod.  t9ol 
from  whence  a  visne  may  come.  Silkeld,  59,60. 

In  relation  to  which  matter,  the  law  being  in  great  measure 
superseded  in  civU  actions  by  the  statute  for  the  amendment  of  4  Anne,  c.  16. 
the  law,  and  chiefly  in  use  in  criminal  clauses,  it  may  not  be  im* 
proper  in  this  plaoe  more  fuHy  to  consider  it 

And  for  that  purpose  I  shall  lay  it  down  as  a  good  general 
rule,  that  a  visne  may  come  from  any  place,  which  is  of  so  small 
compass,  that  all  who  live  in  or  near  it  may  reasonably  be  pre- 
sumed to  have  some  knowledge  of  the  persons  living  m  it,  and 
therefore  are  esteemed  the  most  proper  judges  of  the  facts  done 
within  its  limits,  as  being  most  likely  to  be  proved  by  witnesses, 
and  charged  upon  persons  with  whose  integrity  and  reputation 
they  are  best  acquainted. 

And  upon  this  ground  it  hath  been  adjudged,  that  a  visne  may 
come  not  only  from  a  town,  but  frotn(A)  a  ward,(i)  parish,  ham-  (k)  YeL  159. 
let,(Jc)  burgh,  manbr,(7)  castle,(m)  or  even  from  a  forest,(Ti)  or  J, Sid.  its. 

Other  (i)  6  coIj,.^  14 

Go.  lit.  1S5.  SdkeU,60. '  (()  Co.  Lit  lf5.  C.  Eliz.  866.  1  Sid.  996.  (0  <  B.  Abr.  619,  615, 
614.  618.  Coke  Uttleton,  1S5.  C.  Jac  405.  (m)  t  R.  Abr.  618.  6tl.  Co.  lit  195.  (n)  C.  Eliz. 
200.    lSid.3S6.    S&.Abr.  6S1.    B.  App.  19.    Vide  Co.  lit  1S5.    Con.    B.App.lt7. 
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(a)  6  U.  7.  3.  Other  place,  kiiown(a)  out  of  a  town.  Also  it  seems  clear»(6) 
Tt  ^Vq^'  *^^*  whensoever  a  place  is  generally  alleged  in  pleading,  the  law 
1  Sid.  326.*  ^^''  intend  it  to  be  a  vill,  unless  it  be  mentioned  with  some 
^)  B. Plead. 61/ addition  which  shews  the  contrary;  or(c)  be  alleged  within  a 
«R^h^*^*  cityorvill;  in  which  case  it  would  be  absurd  to  take  it  for  a 
1  Sid.  8&  ^''  of  itself.  Yet(c^)  if  in  truth  there  be  no  such  town,  nor  ham- 
Con,  let,  nor  place  known  out  of  a  town;  or(e)  if  a  fact  alleged  in  a 
1  Sid.  S^fi-  forest  were  done  in  some  vill  in  the  forest  not  mentioned  in  the 
Skin.  354.  *  record,  the  defendant  may  plead  it  in  abatement.  Also  if  a  fact 
(e)C.£liz.7S!2.  done  in  a  vill,  within  a  parish  which  contains  divers  vills,  be  in 
/-d?R  w^Li  the  count  in  an  appeal  alleged  generally  in  the  parish  ;(e^  or  a 
^i;    '         *  fact  done  in  a  city  which  contams  divers  parishes,  be  m  the 

6  H.7.  s«  count  in  an  appeal  alleged  generally  in  the  city,  it  seems  (y*)  that 
I  h' 4 '^fJ?^*^*  the  defendant  may  plead  such  matter  in  abatement;  for  other- 
Sees  R.Abr.  ^^^®  ^^  could  take  no  advantage  of  the  insufficiency  of  the  alle* 
616.  gation,  because  the  place  named,  as  it  stands  dn  the  record,  must, 
J  Sid.  88.  till  the  contrary  be  shewn,  be  intended  to  contain  no  more  than 

7  H.  4.  27.  '  ^^^  town  or  parish,  on  which  supposition  a  visne  may  well  come 
t  R.  Ab.  6S1.  de  vicineto(g)  civitatis,  which  does  not  exclude  the  city,  but  takes 
(/)  See  the  iq  the  city  and  its  neighbourhood  within  its  jurisdiction,  whether 
derletietiL^'  such  city  be  within  a  county,  (A)  or  be  a  county  of  itself;  except- 

7  H.  4.  S7.  ing  only  the  city  of  London,  (t)  from  whence  it  seems  that  no 
Salkeld,  59, 60.  ^;isne  Can  come,  not  only  by  reason  of  the  largeness  of  its  extent, 
4  Coke'  14^'  ^"^  ^^^^  because  it  hath  been  the  constant  usage  of  pleading  to» 
9  luiL  919.  shew  the  ward  and  parish  in  which  a  fact  alleged  (i)  in  Lomion 
(g)  t  R.  Abr.     ^23  done. . 

6tt,  6S3. 

8  H.  5.  10.  C.  Jac.  907, 908.  «  Hale»  «6f .  Con.  S.  P.  C.  165.  (h)  See  die  antborities  dted  un- 
der letter  n,  p.  255.    (t)  1  Sid.  178.    C.  Jac.  907.    S  R.  Abn  622.    C.  Jac  150.    Qn.  C.  £iia»  792. 

Con.  S.  P.  C.  154.    2R.Abr.617.    (ik)  C.  Ells.  792. 

(0 1  Sid.  88.         SecL  93.  It  hath  been  alleged  that  no  vimeil)  can  come  from 
hSt  ^^'^^^*    ^®  weald  of  Sussex,  not  only  by  reason  of  the  largeness  of  its  ex- 
*      *         tent,  but  also  because  it  shall  be  taken  for  a  wood  without  inha-' 
bitants;  and  therefore  it  would  seem  inconsistent  to  award  the 
(m)  1  Sid.  927.  return  of  a  jury  from  it.    And  yet  it  hath  been  holden(m)  that  a' 

vUne  may  come  from  a  park;  also  it  seems  to  be  the  general' 

opinion  that  a  visne  may  come  from  a  forest,  as  hath  been  more 

fully  shewn  in  the  precedent  section;  from  whence  it  may  plausi* 

bly  be  argued,  that  it  may  come  as  well  from  such  a  weald,  sup* 

(fi)  2  LeT.  907.  posing  it  to  be  a  wood.    Also  it  seems(n)  to  be  questionable  whe^ 

Con.  1  Sid.  926.  ther  a  visne  may  not  come  fit>ra  a  walk  in  a  forest,  being  alleged 

1  Sid.  927.        1^  n  place  in  which  a  fact  was  done ;  but  it  seems  clear  that  no 

visne  can  come  from  it,  if  it  be  alleged  only  as  a  liberty,  for  that ' 
(o)  1  Sid.  926.    no  t^un^  can  come  from  a  thing  incorporeal,  (o)  but  only  from  a 
(p)  2  R.  Abr.     place.    Also  it  hath  been  holden  that  no  visne(p)  can  come  from 
618.  the  site  of  a  manor,  perhaps  for  this  reason,  because  it  doth  not; 

Snnifflary,  188.  property  signify  a  place,  but  rather  the  limits  and  situation  of  a 
place. 

As  to  the  Fourth  Particular,  viz.  Whether  one  and  the 
same  count  in  appeal  ought  to  be  against  those  who  do  not  ap- 
pear as  well  as  against  those  who  do  appear,  and  against  the  ac- 
cessaries as  well  as  the  principals. 

.  Sect.  94.  It  is  said  by  Sir  Matthew  Hale,  that  in  an  appeal 
against  A-  B.  and  C.  if  A,  only  appear,  yet  the  plaintiff  ought  to. 

count 
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COQUl  against  (hem  all,  by  the  better  opinion.    And  the  like  seems 
also  to  be  hoUen  by  Sir  William  Staandford(a)  and  Brook; (6)  J??«  ?'^'  ^5' 
yet  the  point  adjudged  in  the  principal  case^c)  which  seems  to  be  Ls  9  h.  4^1.  * 
the  chief  foundation  of  these  opinions,  seems  to  be  no  more  than  4  Coke,  47. 
this«  that  where  an  appellant  hath  had  judgment  and  execution  in  ^J^*  ^^* 
one  appeal,  he  shall  not  aftjerwards  have  another  against  persons 
not  named  in  the  first.    And  all  the  precedents  that  I  can  find, 
either  in  Coke(c?)  or  in  Rastal,(e)  of  counts  in  appeals,  wherein  (iOCo,Ent.50. 
some  of  the  defendants  have  not  appeared,  do  indeed  mention  the  (•)  ^^^  46, 47. 
persons  absent,  as  well  as  those  present,  and  shew  in  what  manner  s2e47./Si«f' 
they  were  guilty;  yet  are  all  of  them  express  that  the  appellant 
instanter  appellat  those  that  appear  only;  and  that  he  would  in 
like  manner  appeal  those  that  are  absent,  iif  they  were  present;  by 
which  it  seems  clearly  to  be  implied,  that  when  they  shall  ap- 
pear there  shall  be  another  declaration  against  them,  and  that  the 
present  declaration  is  esteemed  only  as  a  declaration  against 
those  that  do  appear.    Neither  do  I  find  any  difference  in  the 
precedents  above-mentioned,  as  to  the  form  of  such  cpunt^  in  re- 
lation to  this  matter,  where  the  persons  not  appearing  are  acces- 
saries, from  that  wherein  they  are  principals.    But  whether  the 
omitting  of  a  person  in  one  appeal  be  always  a  good  bar  to  the 
charging  of  him  in  another,  shall  be  considered  in  the  following 
part  of  the  chapter,  wherein  I  shall  treat  of  the  nature  of  pleas  in 
bar  to  appeals. 

As  to  the  TuiBD  Pabticular,  viu  How  the  appellant  may 
be  nonsuited. 

Sect.  95.  It  is  generalW  holden  in  some  books/y* )  that,  by  the  (/)  B.  Nons. 
common  law,  if  a  plaintiff,  in  any  action  whatsoever,  be  demanded  ^  ^^    _ 
at  any  day  of  continuance  before  judgment,  and  do  not  appear,  iKoU.  A.1S1, 
either  in  proper  per8on,(g)  or  by  attorney  or  guardian,  as  the  law  I3t. 
requires,  he  shidl  be  nonsuited,  whatsoeveKA)  excuse  he  may  have  ^^  p*  j^^^^* 
for  his  absence.     But  it  is  enacted  by  2  Hen.  4.  c.  7.  that  if  the  15. 34.* 
verdict  pass  against  the  plaintiff,  the  same  plaintiff  shall  not  be  Qa.B.Nons.6 
nonsuited.    And  since  the  statute  it  hath  been  adjudged,  (t)  that  ^^i^'^' 
if  a  defendant  in  an  appeal  of  murder  be  found  guilty  of  man-  ^)  yi^ie  np. 
slaughter  only,  the  appellant  cannot  be  nonsuited;  but  it  doth  s.74. 
Bot  appear  whether  this  resolution  be  grounded  on  the  said  sta-  ^i^^^^^f ' 
tute,  or  on  the  common  law;  for  it  seems  difficult  to  maintain  vide  rap.  50. 
that  such  a  verdict  which  finds  the  substance  of  the  fact,  shall  be  (t)  BCoor,407. 
said  to  pass  against  the  appellant,  in  which  case  only  the  nonsuit  ^*  ^^  ^^* 
is  taken  away  by  the  statute.    And  therefore  perhaps  a  nonsuit  in 
this  case  may  not  be  suffered  by  the  common  law,  which  seems 
not  to  have  permitted  a  nonsuit  after  a  full  verdict,  except  in  such 
cases  only  whereupon  some  doubt  remained  with  the  court,  as 
may  be  reasonably  argued  from  the  authorities  above  cited  under 
letter.(A)    But  it  seems  that  an  appellant  may  be  nonsuited  after  a 
special  verdict,(Jl)  or  after  a  demurrer(/)  and  argument  thereupon,  (k)  f  Jones,  1. 

(ly  Oo»  JLit*  139* 

As  to  the  Fourth  Pabticular,  viz.  For  what  faults  the  writ  l^^j^'^  44, 
may  be  abated.  and  the  eutfaori- 

ties  cited  under 

Sect.  96.  I  shaQ  premise,  that  in  order  to  take  advantage  of  a  letter  (/). 
vot.  II.  s  defect 
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(a)  9  Babt  19.  defect  in  the  writ  itself,  the  appeUee(a)  ought  to  demand  ayier(l) 
?T^i***      of  it,  which  he  must  do  ia  opea(6)  jCourt.(£) 

f  1)  Bigby  «• 

Kennedy,  And  for  the  better  understanding  for  what  faults  such  writ 

(b)  Widdriog-    ^^^^'  ^^  abated,  I  shall  consider  the  following  particulars. 
S^d^S"'       1  •  Where  it  may  be  abated  by  the  court  ex  (^io. 

10  Ajid8b.  2^  Where  upon  the  exception  or  plea  of  the  party,  but  no< 

without  such  exception  or  plea. 

3.  What  defects  of  this  kind  may  be  amended,  which  without 
such  amendment  might  abate  the  writ. 

As  to  the  first  particular,  viz.  Where  the  writ  in  appenl  may  be 
abated  by  the  court  ex  officio. 

(c)  Finch,  2«6.       It  seems  that  the  writ  may  be  abated  by  the  court  ex  qfficio,{c) 
2  DanT.  Abr.     for  the  following  faults,  whether  the  party  take  notice  pf  them  oc 

t^^'      A0  uot 

Sup.  8. 4S.  ^^ 

(<0  Vide  sop.         Sect.  91.  First, (cZ)  Where  a  writ  or  declaration  wants  those 
8. 77.  words  of  art  which  are  appropriated  by  law  for  the  description  of 

(e)  4  Co.  59.      the  offence ;  as  where  an  appeal  of  burglary(e)  has  the  word  **  bur^ 

galitev'*  instead  of"  burgulariter**  or  "  burglariter:**  or  an  appeal 
(/)Sup.  8.77.  of  rape  wants  the  word  "  rapuit;*^{f)  or  any  appeal  wants  the 
(js)  Sup.  8. 18.    word  '*  felonici.**(g) 

77. 

Sect.  98.  Secondly,  Where  the  declaration  varies  from  the 
(h)  F.  Brief,,  writ;  aB(A)  by  laying  the  offence  in  the  reign  of  a  pre^ot  king, 
iei9. 281.  where  the  writ  supposed  it  to  have  been  in  the  reign  of  a  former 

king:  or  by  giving  the  defendant  a  name  different  from  that  in 
(0  Yel.  ifo.      the  writ;  as  where  the  writ(t)  calls  him  A.  B.  of  C.,  Alderman, 

and  the  declaration  A.  B.  of  C,  Esquire:  or  where  the  declara* 
k}  Sup.  8.75.  tion  is  otherwise  defective  (/:)  in  not  pursuing  the  writ,  or  in  not 
^Sup.  8. 76,  getting  forth  both  the  substance  (/)  and  the  circumstances<i7i)  of 
(m)  Sap.  ••  86,  ^®  ^^^^  ^^^  ^^^^  certainty  which  the  law  re<|uires :  or  in(ii)  laying 
etc.  the  offence  in  a  different  county  from  that  in  which  die  writ  was 

W  sSl  w.    brought. 

&  AoDeal  38        '^^^''  ^*  THIRDLY,  Where (o)  the  declaration  doth  not  con- 
(p)  So^W   elude  contra  formam  statuti  in  such  cases  where  by  law  it  oughts 

Sect.  100.  Fourthly,  Where  the  sense  is  defective  for  want 
p)  F.  Cor.  isi.  of  a  material  word  in  die  writ;  as(p)  if  the  concla9ion  be  "  ibi  hoc 
.  P.€.  82.  breve,  ifc*"  without  die  word  "  haoeas;**  or  where  there  is  a  false 
(q)  9  H.  7. 16.  concord  in  die  writ,  as  ho8{g)  or  hanc  breve;  or  the  8ingular(r) 
(r)  10  Ed.  s.  1.  number  instead  of  the  plunu ;  or  (as  some(s)  seem  to  hold  ^ene- 
§:  P."c.*  w.^'  "^'y)  ^y  ^^^^^  ^^^^  Latin,  or  even  the  use  of  a  word  which  is  not 
5  Coke,  121.  Latin,  thourii(0  by  the  change  or  addidon  of  a  letter  it  might  be 
(0 1 H.  4.  8.    made  so.    But  it  seems  that  sudh  faults  in  the  declaration  are  not 

fatal  if  the  writ  or  bill  on  the  file  be  right,  as  shall  be  shewn  more 
at  large  in  the  following  part  of  this  chapter. 

Sect.  101.  Fifthly,  Generally  where  the  writ  or  declaration' 

are 

(2)  The  writ  in  an  appeal  is  an  original  Issning  eztrinnc  to  the  writ  itself;  but  for  any  error  or  de«. 

out  of  chancery  retamable  into  the  King's  Bench  feet  on  the  face  of  it,  it  may  be  quashed  after  it  is 

only ;  before  the  return  thereof*  the  Court  of  returned  into  the  King's  Bench.    Bac  Abr.  126 ; 

Chancery  only  can  set  it  aside,  where  it  appears  to  and  see  £q.  Gas.  Abr.  416. 
have  issued  erronic^  or  wtprovui^,  by  some  error 


(OS 

occ. 
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are  any  odierwise  defective  in  not  observing  the  legal  form;  as(a)  («)  F. Brief, 
where  in  H  writ  of  appeal  sued  by  a  husband  and  wife,  tfte  con-  ''^'' 
elusion  is  in  the  name  of  the  wife  only:  or  where  the  writ 
omits(6)  either  the  name  of  baptism  or  the  surname  of  the  appel-  W  ^^^^^  *6& 
lant  or  appellee,  being  under  the  degree  of  nobility,  which  alone  ^^J.%5,' 
can  give  so  high(c)  a  name  of  dignity  lis  to  supply  the  want  of  a  (e)  Fiocb,  353. 
aurname.  *  ?*^'  *;  ?*• 

S  Inst.  666. 

As  to  the  second  particular,  viz.  Where  the  writ  maybe  abated  25£d.a.  S9.  • 
upon  the  plea  or  exception  of  the  party,  but  not  without  such  plea 
or  exception,  I  shall  endeavour  to  shew, 

1.  Where  it  may  b^  so  abated  for  the  want  of  fifteen  days  be- 
tween the  ^este  and  the  return  o(  the  writ* 

2.  Where  for  a  misnomer  or  wrong  addition. 

3.  Where  for  a  defect  in  Ae  addition  of  the  appellant  or  ap<- 
pellee. 

4.  Where  for  the  multiplicity  of  action. 

5.  Where  for  making  of  J.  S.  a  defendant,  where  there  is  no 
such  person. 

6.  Whether  the  defendant  may  have  more  than  one  of  such 
pleas  or  exceptions. 

As  to  the  FiB&T  PoiNT«  viz.  Where  a  writ  of  appeal  may  be 
abated  upon  the  exception  or  plea  of  the  party  for  the  want  of 
fifteen  days  between  its  teste  and  return. 

Sect.  102.  If  the  party,  before  he  hath  pleaded  in  chief,  do' 
especially  shew  to  the  court  such  a  defect  in  the  writ,  the  latter 
anthoritie8(c2)  seem  to  incline  that  it  ought  to  be  abated^ because  (a)  Salkeld,  63. 
the  writ  is  the  foundation  of  the  whole  proceeding,  and  the  law  %j^^^: 
seems  to  be  in  nothing  more  curious  than  in  strictly  keeping  up  1  Ventris^r. 
its  legal  forms*    Yet  It  hath  been  resolved,  (e)  that  such  a  defect  1  Sid.  406. ' 
is  salved  by  the  party's  coming  in  and  pleading  in  chief  without  ^*  ^^  ^*  ^* 
taking  advantage  of  it:  also  it  hath  been  adjudged,  that  where  the  b/sttot,  169. 
original  is  rights  all  defects  in  the  mesne  process  are  salved  by  the  (<)  Silkeld,  63. 
party's  appearance,  as  shall  be  shewn  more  at  large  in  the  chap- 
ter concerning  prbceM* 

As  to  the  SficoND  Point,  vh.  Where  a  writ  of  appeal  may 
be  abated,  upon  the  exception  or  plea  of  the  party,  for  a  misnomer 
or  wrong  additiou. 

Sect.  103.  It  seems  to  be  agreed^/)  that  if  ^ere  be  a  mistake  (/)  ^ineli,  363, 
in  the  writ  or  declaration  as  to  the  name  of  baptism,  (g)  or  sur-  ^g  ^  ^  ^ 
name  (A)  of  the  appellant  (i)  or  appellee;  or  (ft)  as  to  the  town^  i^)Snm.usi 
parish  or  county,  estate,  degree  or  mysterjr,  whereof  they  are  said  Rut.  Eot  49. 
be;  as  where (i)  one  who  is  neither  by  birth,  office,  creation,  or  rA' ^,5,  1. 
teputation,  an  esquire  or  gentleman,  is  named  with  either  of  those  (k)  B.  App.  44. 
additions;  or  where  a  gentleman  by  birth,  who  follows  the  trade.  Kutal, lOQ. 
of  husbandry,  is  named(m)  with  the  addition  of  the  trade  of  hus-  ^^%  ^*. 
bandiy,  and  not  of  gentleman;  or  where  a  peer,  who  has  more  io£d.4.is« 
th^n  one  name  of  diirnity,  is  not  named(»)by  the  most  noble;  or  ?i"^;^^''^ 

where  y^okt.  67. 

(m)l4H.6. 15.    f  Inst  668,  669.    (n)i  Inst  669. 
8^ 
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a)  t  Inst  668.  where  a  gendemaii  or  geptlewoinaii(a)  is  named  spinster,  or  (ft)  a 
6)5  H.  7. 16.  yeoman  is  named  a  gentleman;  or(c)  if  there  be  no  such  town, 
^tU*  1*08.^  parish,  nor  hamlet,  nor  place  known  out  of  a  town,  as  that  where^ 
Theioai.  L  It.  of  either  the  appellant  or  appellee  are  said  to  be,  and  the  appellee 
c.  4. 1. 19.  before(i2)  imparlance  plead  sach  matter  in  abatement,  and  there- 
82fceM^59.'^^*  on  issue  be  joined  and  found  for  him,  the  writ  ought  to  be  abated. 
((i)¥\xuAi,  434.  And  it  seems  (e)  also  to  have  been  holden,  that  if  the  appellant, 
SI  £d.  4. 7.  f .  after  imparlance,  confess  that  he  hath  brought  his  appeal  by  a 
B  Ai^.  38.^  wrong  name,  the  writ  shall  be  abated :  but  it  is  said(y*)  to  be  no 
(f)  B.  App!  44.  fault  to  give  an  esquire  the  addition  of  gentleman,  etski  conoerso, 
(^)  Bast  Eiit.  Also  if  one(g)  who  is  usually  known  and  called  by  the  surname  of 
50. 54.  jj^  1^^  g^  named  in  the  appeal,  and  the  appellee  plead  that  his 

name  is  C.  and  not  B.,  and  the  appellant  reply  that  the  appellee 
is,  and  at  the  time  of  the  purchase  of  the  original  was,  as  well 
known  by  the  name  of  B.  as  by  the  name  of  C,  and  this  be  Con- 
fessed aiul  found  for  him,  it  avoids  the  plea  of  the  misnomer.  And 
if  one  who  had  his  usual  abode  at  B.  and  hath  been  some  time 
seen  at  C.  be  named  of  C.  in  an  appeal,  it  hath  been  ques- 
(h)  1  SicLSS5.  tioned(A)  whether  this  be  such  a  fault  as  will  abate  the  writ,  be- 
^^deioEd.4.  cause  sometimes  appellees  may  not  have  any  known  dwelling; 
4  M.  6.  4.  but  if  that  happen  to  be  the  case,  surely  it  is  the  safest  to  reply  it, 
and  then  there  seems  to  be  little  doubt  but  it  may  make  good  .the 
naming  of  the  party  of  any  place  wherein  he  has  at  any  time 
been.  And  if  a  place  where  he  dweUs,  and  is  a  housekeeper,  and 
alsoano^er  place  where  he  keeps  his  wife  and  family,  be  well 
known,  it  seems  that  the  writ  may  name  him  of  either  of  such 
places,  or  perhaps  of  both  of  them,  but  is  abateable  unless  it 
name  him  of  one  of  them. 

As  to  the  Third' Point,  viz.  Where  a  writ  of  appeal  may  be 
abated,  by  the  exception  or  plea  of  the  party,  for  a  defect  in  the 
addition  of  the  appellant  or  appellee. 

(i)  t  Inst  665,  Sect.  104.  It  seems  that  the  common  law  in  no  case(t)  requires 
^^  any  other  description  of  an  appellant  or  appellee,  but  by  their 

11  H*  6.  ii!  n^une  of  baptism  and  surname,  unless  they  be  of  the  degree  of  a 
10  Ed.  4. 16.  knight,(ft)  or  of  some  higher  dignity;  in  which  cases,  whether  the 
W  ^  ^*  *•  40.  name  or  dignity  be  ancient,  or  (as  some  say)(/)  of  a  new  creation, 
(I)  Hob.' 129.  ^*  ^^^  ^^  baronet.  Sic.  it  ought  to  be  added  to  the  name  of  bap- 
s  B.  Ab.  469.  tism  and  surname ;  and  if  it  be  of  the  degree  of  nobility,  it 
s  Inst  e66,  ought(jit)  to  Supply  the  place  of  the  surname.  And  it  seems  that 
Cob*.  Lat  169.  ^^  '^^  was(n)  SO  curious  in  this  particular,  that  if  a  plaintifF,  in 
(m)  Stip.8. 101.  any  action,  gained  a  new  name  of  dignity  hanging  a  writ,  he  made 
c^V^'J'^'  it  abateable;  but  this  inconvenience  is  remedied  b^  1  £dw.  6. 
«5,i6.  '  '^'  '''  ^*  ^*  "^y  which  it  is  enacted,  •*  That  if  any  plaintiff  in  any 
^JSA^s. 53.  ''  manner  of  action  shall  be  made  a  duke,  archbishop,  marquis, 
^*  earl,  viscount,  baron,  bishop,  knight,  justice  of  either  bench,  or 
**  Serjeant  at  law,  depending  the  same  action,  that  such  action  for 
'*  such  cause  shall  not  be  abateable  or  abated.''  But  it  hath  been 
M 1  Sid.  40.  holden  (o)  that  the  dignity  of  a  baronet  is  not  within  this  statute, 
tit  Bep.  81.     because  there  was  no  such  diimity  at  the  time  of  the  making  of  it. 

C.  Car.  104.  „  ^  ,    v    •      •  •  ^  .  •• 

(p)«6£.4.7f.  oect.  105.  To  prevent  (p)  the  inconvenience  of  troubling  one 
\  ^d*  ^^'  person  for  another,  which  cannot  but  often  happen  if  there  be  no 
\f^^  ^'  ^^^'      other  additional  description  of  the  defendant,  it  is  enacted  by 

1  Hen.  5.  c.  5.  **  That  in  every  original  writ  of  actions  personal, 

**  appeals. 
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^*  appeals,  and  indictmentSy  and  in  vhich  the  exigent  fthall  be 
^  awarded  to  the  names  of  the  defendants  in  such  writs  ori^na)^ 
appeals,  and  indictments,  additions  shall  be  made  for  their  es- 
tate or  degree,  or  mjstery,  and  of  the  towns  or  hamlets,  or 
places  and  counties  of  the  which  they  were  or  be,  or  in  which 
they  be  or  were  conversant.  And  if  by  process  upon  the  said 
''  original  writs,  appeals,  or  indictments,  in  which  the  said,addi- 
''  tions  be  omitted,  any  outlawries  be  pronounced,  that  they  be 
**  void,  frustrate,  and  holden  for  none.  And  that  before  the  out- 
**  lawries  pronounced,  the  said  writs  and'  indictments  shall  be 
"  abated  by  the  exception  of  the  party  wherein  the  said  additions 
'*  be  otaitted." 

For  the  better  explication  of  this  statute,  so  far  as  it  relates  to 
the  subject  of  this  treatise^  I  shall  first  premise. 

Sect.  106.  That  (a)  generally  such  additions  in  English  are  as  (a)  1  Sid.  101. 
good  as  in  Latin ;  and  where  there  are  several  defendants  of  dif-  ^     *****  ^*' 
ferent  names,  and  the  same  addition,  it  is  (b)  safest  to  repeat  the  Q)  B.  Add.  5. 
addition  after  each  of  their  names,  applying  it  particularly  to  every 
one  of  them;  and  where  a  father  hath  the  same  name  and  the 
same  addition  with  a  defendant  being  his  son,  the  writ  is  (c)  (e>srH.  6.  t9. 
abateable  unless  it  had  the  addition  of  puisne  to  ^e  other  addi-  f^J^'f'if' 
tions ;  but  where  the  father  is  the  defendant,  it  is  said  that  there 
is  no  need  of  the  addition  of  eigne,  (d)    And  if  the  son  be  in  ai9-  (d)  Salkeld,  7. 
todid  mareschalU,  and  so  declared  against,  it  is  said  that  the  count 
is  good  without  the  addition  of  puisne,  unless  the  father  of  the 
same  name  and  addition  be  also  in  the  custody  of  the  mar* 

shal. 

• 

And  for  the  better  understanding  of  the  nature  of  the  several 
additions  required  by  the  statute  above-mentioned,  I  shall  endea- 
vour to  shew, 

1.  What  is  a  sufficient  addition  of  the  estate  or  degree. 

2.  What  is  a  sufficient  addition  of  the  mystery. 

3.  What  of  the  town,  hamlet,  place,  or  county,  of  the  ap- 
pellee. 

4.  How  the  defect  of  an  addition  may  be  salved. 

As  to  the  first  particular,  viz.  What  is  a  sufficient  addition  of 
the  estate  or  degree  of  the  appellee,  I  shall  observe. 

Sect.  107.  First,  That  it  is  necessary  to  shew  the  present 
estate  or  degree  of  the  appellee  (e)  at  the  time  of  the  writ;  in  («)9£d.4. i. 
which  respect  this  addition,  and  also  the  addition  of  the  mystery  *«  S^*/'^^' 
differs  from  that  of  the  place,  which  is  sufficiently  set  forth  by  ^j^^^  570. 
naming  the  appellee  late  of  such  a  place. 

Sect.  106.  Secondly,  That  such  addition  must  be  expressed 
in  such  a  manner  that  it  may  plainly  appear  to  refer  to  the  ap- 
pellee ;  for  it  hath  been  resolved,  that  to  name  the  appellee  *'  son 
of  A.  B.  butcher,''  is  insufficient,  because  '^butchei'''  refers  to 
A.  rather  than  to  the  appellee. 

Sect.  109.  Thibdly,  That(/)  a  bishop  of  an  Irish  diocese  (f)  See  Thclo. 

may  1. 6.c.  IV**®, 
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nliy  be  aa  well  described  by  the  addUiom  of  hk  hbhopiic^  aa  an 
English  bishop  may  by  the  additioa  of  an  English  one  (as  it  seems 
to  be  admitted  in  the  Year  Book  of  91  Hen*  6. 3.  pi.  4.):  But 
(a)  t  IiisL  667.  ft  seems  (a)  clear»  that  no  one  can  be  well  described  by  the  addi- 
tion of  a  temporal  dignity  in  Ireland  or  any  oAer  nation  besides 
our  own,  because  no  such  dignity  can  give  a  man  a  higher  title 
hcare  than  that  of  e8quirej(3) 

(6)  Hieioai.  ].  6.  Sect.  110.  FOURTHLY,  That  the  degree  of  a  seneaot  (b)  at 
c.  15.  s.  i«.       law  is  a  good  addition;  from  whence  it  may  reasonably  be  argued 

that  a  degree  in  either  university  is  also  a  good  addition^  as  it  is 

(c)  s  Inst  6^8.  holden  by  Sir  Edward  Coke  (c)  without  question ;  yet  this  is 

(d)  TbeloaL  b.  made  a  quasre  by  Theloal  (rf);  and  it  is  holden  in  the  Year  Book 
6.  c.  15. ».  13.    ^f  3^  jj^^  g  pj  ^^    ^^ J  admitted  by  Sir  Edward  Coke  in  the 

very  place  above  cited,  diat  a  doctor  in  divinity  may  have  the  ad- 
dition of  '*  clerk/'  which  seems  not  easily  reconcileable  with  the 
opinion  that  the  degree  of  a  doctor  is  a  good  addition ;  for  if  it 
were,  why  should  not  the  writ  be  abateable  for  having  the  addition 

(e)  Vide  sup.  s.  of  "  clerk"  instead  of  it,  contrary  to  the  allowed  rule  (e)  in  other 
1^*  cases,  that  the  most  worthy  addition  is  to  be  used  f 

yr> « iMt  6€r.  Sect.  111.  Fifthly,  That  [' generesus''  (/)  or  '*  anniger'*  (0) 
B.  Add.  44.50.  ^^'  ^ther  of  them,  good  additions  for  the  estate  and  degree  or  a 
(g)  9  Inst.  667!  man ;  ^*  generosa^  (h)  for  that  of  a  woman ;  and  '*  yeoman*'  (t) 
B.  Add.  ^^«  and  '*  la£>urer"  (k)  are  also  good  additions  for  the  estate  and  de- 

(i)ijmu^\  t?^®  ^^^  ™^^* ^^  '^ ^^^  ^^^  ^'  ^  woman;  and  widow  (/)  or 
B.  Add.  5. 47. '  single  (ffi)  woman,  or,  as  some  (n)  say,  **  wife  of  J.  S."  are  all  ol 
m  B  Add  ^m  good  additions  of  the  estate  and  degree  of  a  woman,  but  no 
^  *  '^*  such  like  addition  is  good  for  the  estate  and  degree  of  a  man. 
(0*F.  Add.  5.  And  *'  spinster"  (0)  is  a  good  addition  for  the  estate  and  degree 
B.  Add.  6^66.  of  a  woman,  and  perhaps  also  for  that  of  a  man. 

Theloal,  1. 6.  c  '  r         r 

15.8.4.      (m)  F.  AddiUon,  5.    14  Ed.  4. 7.    B.  Add.  64.  66.     Theloal,  L  6.  c.l5u  s.4.     (s>lH« 

4.  5.    H.  6.  4.    Qo.  Cro.  E.  198.    Dyer,  47.    (0)  Dyer,  46, 47.  88.    1  Siderfin,  «47. 

9ill^^^*       S^c^'  11^-  Sixthly,  That  "burgess*'  (p)  and  *' citizen,*'  and 

(q)  2  Inst.  66o«    -^  ^  >»  r    ..  t«    %  «  ®       i     *  »    •         *•  '  i 

B.  Add.  4S.  50.  servant,  {q)  are  all  of  them  too  general*  and  therefore  not  good 
55, 56.  Con.  5.  additions,  of  the  state  or  degree  either  of  man  or  woman. 

As  to  the  second  particular,  viz*  What  is  a  sufficient  addilio» 
of  the  mystery  of  an  appellee. 

00  J  Inst  668,  Sect.  11 3.  Having  first  premised  that  the  word  "  mystery"  (r) 
(«)B.  Add«44.   ■^lu<l^A  ^l  lawful  arts,  trades  and  occupations;  and(s)  that  if 

one  under  the  degree  of  a  gentleman  have  divers  of  such  arts, 
trades,  or  occupations,  he  may  be  named  by  any  of  them;  I  shaD 
endeavour  to  shew, 

1.  What  additions  of  this  kind  are  clearly  good. 

2.  What  are  clearly  insufficient. 

3.  What  are  questionable. 

0)  P.  Add.  44.  ^^^^'  ^^^*  -^"^  First,  The  following  additions  of  this  kind 
50.  *  '  clearly  seem  to  be  good,  as  '*  husbandman,  (/),**  **  merchant  (u),*' 
(tt)  B.  Add.  4a  ^  broker  (x)/'  *'  taylor  (y),"  *'  point-maker  (x)/*  "  smith  (aa\*^ 
W9H.  6. 65.  "miller 

Theloal*  I.'6.  c.  15. 8. 5.    (y)B.  Add.  15.39.    (s)7H.6. 1.    (aa)  21  H.  6.  54.    3S  H.  6.  53. 

(3)~  See  Maty  Graham's  ease,  referred  to  the      2d  edit  p.  444.  See  also  Salk.  451,  and  Uie  case  of 
twelve  lodges  m  My,  1791.  Cases  id  Crown  Law.      GoodcK  and  Mahoney,  6  SU  Trials,  805. 
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V  miBer  (a)/'  "  carpenter  (6),"  '*  cook  (c),"  "  brewer  (d)!'  "  baker  («)  B.  Add.  S9. 
(^y*  «biitcli«r(/)/'^'pafish'cleik(g);'  '' meixer  (A)/'  "fish-  fAfi  Add. is. 
"«>nger(rV'  "<»yer(*),"  '*  acboolmaater  (/)/'  "scriveaer,"  and  ^.59. 
•uchUke«  (c)i4H.6.i5. 

TheloaI,L6.c. 
15.8.6.     (d)  F.  Ullag.  3f .  37.    5  H.  5.  7.     (c)  6  Ed.  4.  5.     (/)B.Add.4«.     (ff)  B.  Add.  6 J.  6«. 
(A)  t  Inst  668.    (t>19H.  6.M.    (^)5H.d.7k    (f)  £  Leon.  186. 

!    Sect.  1 1^.  Secondly,  The  following  additions  of  this  kind  ^^^i^t^g^.^* 
clearlyseem tobesuiBcient,a8''maintainer(ff»)/'''extortioner(i«)/'  22£d.4. i. 
"  thief  (oV  "  vagabond  (p),"  "  heretic  (j),"  "  common  informer,"  ^^^f*^'^ 
and  such  Uke.  .  (o?j2Ed.4.i. 

.«  lost.  668.    (p)  n  Ed.  4. 1.  (?)  1  RoJI.  190. 

Sect*  ll6.   Thirdly,  The  following  additions  of  this  kind  (r)Tlieloa],b. 
8eem  lo  be  qfuestioaable ;  as  *'  fmm&t,*   which  by  the  bettar  (r)  6.  c  i5.  s.  9. 
opinion  seeaM  lo  be  an  iMufficient  addition,  because  if  any  mys-  g^Addfio! 
tery  be  imfrfied  in  the  notioo  of  i^  it  is  that  of  husbandry,  of  which  28  U.  6. 4.* 
**  busbaodmaa"  is  the  proper  addition. 

Sect.  U7r  FouKTHLYy"  Chamberlain,''  "butler,'*  and  '*  pant*-  (i) B.Add. so. 
ler,"  are  bolden  ($)  to  be  insufficient  adiditiooB,  because  tkey  de-  ^8. ' 
Dote  only  a  special  kind  of  officer,  or  servant,  and  knply  nothing  Th"io^^  b%.  c. 
which  in  the  common  anderatanding  of  the  words  comes  under  15. 8.10. 
the  notion  of  myslery.     And  from  this   ground  it  seems  to  (t)9hatG6S. 
foUow,  that  neither  '* groom"  (0  nor  "*page"  are  good  addi-  W^. Add, 50. 
tioBs  ;  and  yet  in  sone  {u)  of  the  old  booka  they  seen  to  have  F.borone,  43. 
been  so  admitted*  21  Ed.  4.71. 

.  Sect.  118.  Fifthly,.  "  Hosteler"  hath  been  bolden  (S)  to  be  (x)b.  Add.  35. 
a  good  addition,  and  seema  properly  enough  to  come  under  the  si  H.6.50. 
notion  of  a  mystery.  And  thougn  it  hath  been  resolved,  (y)  that  $hJoai^b.^6fc.' 
any  one  who  keeps  an  inn  may  be  sued  by  the  addition  of  ''  a  5. 
labourer,"  upon  the  custom  of  me  realm  for  want  of  due  care  of 
the  goods  of  his  guests;  because  whoever  keeps  a  common  inn, 
is  in  that  respect  liable  to  answer  for  such  defects,  by  whatsoever 
slddition  he  may  be  styled,  yet  tl»^  does  by  no  means  prove  that 
such  person  may  not  as  well  be  sued  by  the  addition  of"  hosteler,"* 
but  only  that  he  may  be  sued  as  well  under  any  other  addition; 

As  to  the  third  parttcuBar,  viz*  What  ia  a  good  addition  ot 
the  town,  hamlet,  place,  or  county  of  the  appellee ;  I  shall  ob- 
serve. 

Sect.  119*  First,  That  it  is  a  good  addition  of  this  kind  to  (t)VideKip.s. 

liame  the  appellee  late  (2)  of  such  a  town,  in  which  respect  thia  lOT. 

addition  differs  from  that  of  the  estate,  degree  or  mysteiy.     And  *9H?6^66!!' 

it  is  said,  that  if  a  defendatit  be  named  of  A.  and  late  of  B.  it  is  1  £d!4.*i. ' 

sufficient  to  prove  either  addition.  1  ^*  *•  '• 

*^  Djcr,  «is. 

9H.  6.  66.    Theloal.  b.  6.  c.  14. 8.17. 

Sect.  12O1  Secondly,  That  the  conatant  course  of  precedents 
hath  made  it  a  sufficient  addition  of  this- kind,  to  name  the  de*  /^)3Xnst.669. 
fendant  of  a  city  which  is  a  county  (on)  of  itself,  as  '.'  de  Londino,^^  (»)  4  Ed.  4.  i6. 
(pb)  "  de  Nortwo,"  See.  without  more^r  by  which  it  shall  be  in-  «J  ^'^*}^' 
tended,  that  he  lives  in  the  county  as  well  as  city  of  London  55  h!  6.*  12. 

and 
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and  Norwicby  8lc.  unless  be  shew  the  contrary,  though  part  of 
each  of  these  cities  lie  out  of  their  counties.    However,  itiscer-^ 

7*^^6^'  ^'  **'  ^^*  ^*^  *^  '^^  "^'  sufficient  to  name  a  defendant  LoneUni  (a)  or 
4  Ed.  4. 10.  BristoUa,  8cc.  because  that  imports  only  that  he  belongs  to  such 
(fr)  C.  Jac.  167.  town,  and  not  that  he  resides  there.    Also  it  seems  clear,  (b) 

that  it  is  not  sufficient  to  name  a  defendant  of  any  town  which  is 
not  a  coun^  of  itself,  without  shewing  in  what  county  it  lies. 

Vide  ropl'sfw.  ^^*^  ^^  W  ^^  ®  "^*°  ^^  named  of  a  parish  which  contains  more 
los.  '  towns,  or  hamlets,  or  places  known  out  of  any  town  or  hamlet, 
Theloal,  b.6.  the  defendant  may  plead  such  matter  in  abatement,  because  such 
d5^H.6^.      ^"  addition  does  not  pursue  the  statute;  but  a  parish  shall  be 

intended  to  contain  no  more  than  one  town,  unless  the  contrary 

be  shewn. 

Sect.  121.  THiRDtY,  That  if  there  be  two  towns  in  acoun^ 
of  the  same  principal  name,  with  different  additions  to  distinguish 
them  from  one  another,  as  Great  Dale,  and  Little  Dale,  or  Upper 
Dale  and  Lower  Dale,  and  the  defendant  be  named  only  of  the 
principal  town  without  any  addition,  as  of  Dale  only,  the  defen- 
^t\i  ?*^4^^*       "^  ^^^  plead  (d)  that  there  are  two  Dales  in  the  same  county 
8  H.  a/a.  '       called  Great  Dale  and  Little  Dale,  and  none  without  an  addition, 
n  Ed.  4. 51.     8cc.    Or  according  to  some  opinions  (e)  either  in  this  case  where 
10 h' I*?"        there   are  two   different  towns   called  Dale;    or  even  where 
Rastai,  47.        there  is  but  one  town,  sometimes  called  Southdale,  and  sometimes 
(«)  3  H.  6. 8.     Northdale,  but  never  simply  Dale  without  an  addition,  the  de» 
Th  ?  f  1^*      fendant  may  plead  that  there  is  no  such  town  as  Dale  in  the  same 
a.  i4!*ts*    ^    county,  because  parcel  of  a  name  cannot  be  said  to  be  the  name. 
Cod.  7H.  6. 45.  But  if  there  be  two  towns  of  the  same  name  in  a  county  without 
^ny  addition  to  distinguish  them,  as  it  sometimes  happens  where 
they  lie  at  a  distance  from  one  another,  I  do  not  find  any  autho- 
rity that  it  is  not  sufficient  in  such  case  to  name  the  defendant 
generally  of  either  of  such  towns,  without  adding  any  thing  to  dis- 
tinguish it  from  the  other. 

</)  Hieioai,  I.       Sect.  122.  Fourthly,  That  if  an  appellee  live  in  the  hamlet 

^'r* ^^fi'o^*'    ^^  *  town,  it  is  said  If)  to  be  in  the  election  of  the  appellant  to 

55  H.  6. 30.       name  him  either  of  the  hamlet  or  of  the  town ;  but  it  seems  that 

14  H.  6. 23.       that  this  is  to  be  intended  only  of  such  hamlets  which  are  so  far 

Slnst  6.d69.    esteemed  to  be  parts  of  a  town,  that  those  who  live  in  them  are,, 

in  common  speech,  indifferently  s^led  sometimes  of  the  hamlet, 

and  sometimes  of  the  town ;  for  I  see  not  how  the  addition  of 

the  town  can  be  proper,  where  the  party  lives  in  a  place  known 

by  a  distinct  name,  and  not  parcel  of  it. 

(g)tTmt  669.      Sect.  123.  Fifthly,  That  if  an  (g)  appellee  live  in  the  place 

V^E^'niS'     known  by  a  special  name,  and  lying  out  of  any  town  or  hamlet, 

'   '^^ '  he  may  be  well  named  of  such  a  place ;  but  if  he  live  in  any  place 

known  within  a  town  or  hamlet,  it  is  said  to  be  safest  to  name 

him  of  the  town  or  hamlet. 

2  insL  667.  Sect.  124.  Sixthly,  That  the  addition  of  the  place  of  habita- 

2  ^  t  ^i^'b  6    ^^^  ^^  ^  ^^^  ^  sufficiently  shewn,  by  shewing  that  of  the  hus- 
tA^A  7  Q  band,  because  it  shall  be  intended  that  the  wife  lives  where  the 
husband  does. 

As  to  the  fourth  particular,  viz.  How  the  defect  of  an  addition 
may  be  salved. 

Sect. 
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Sect*  IS6«  It  hath  been  adjudged,  (a)  that  if  an  appellee,  named  (a)  S5  H.  6.  i«. 
with  all  insufficient  addition,  or  widiout  any,  appear  and  plead  to  ^-  ^"or,  69. 
tlie  appeal,  he  cannot  afterwards  take  advantage  of  the  defect  of  3  ^^  |^ 
the  addition,,  because  by  his.  appearance  and  plea  he  admits  him-  1  r.  Abr.  reo. 
self  to  be  the  person  intended.  .  And  some  have  holden,  (b)  that  '  ^°^  ^'^^' 
the  party  by  his  bare  appearance  salves  the  want  of  an  addition,  ^^^^Jonf* 
or  a  bad  one :  but  this  seems  contrary  to  almost  all  the  authori-  (6)  1  sid.  S47. 
ties  above  cited  in  relation  to  this  matter,  which  seem  to  admit  diat  ^  Keble,  885. 
the  party,  before  other  matter  pleaded,  may  take  advantage  either 
of  the  want  of  an  addition  or  of  a  bad  one.     And  accordingly  it 
was  lately  (c)  adjudged  in  an  appeal  of  death  between  Reeve  and  (e)  Pascb.  3 
Trundal,  that  die  want  of  an  addition  of  the  appeOee  was  a  good  ^^  ^' 
plea  in  abatement,  and  the  writ  of  appeal  was  abated  by  such  plea.  s.  c]x^j. 

As  to  the  Fourth  Point  above-mentioned,  viz.  Where  a  writ     ^* 
of  appeal  may  be  abated  upon  the  exception  or  plea  of  the  party 
for  the  multiplicity  of  action. 

Sect.  126.  It  seems  (d)  clear,  that  after  an  appellant  hath  ap-  (a)  S.  P.  C.  8f. 
peared  on  a  writ  of  appeal,  or  even  on  a  bill  of  appeal  removed  Sammaiy,  i89. 
into  the  court  of  king  s  bench  from  before  the  sheriff  and  coro-  ^  SI^^'A^' 
ners  by  certiorari,  if  he  commence  a  new  appeal  for  the  same  p.*  Brief,  548. 
matter,  the  appellee  may  plead  in  abatement  that  such  prior  ap-  774. 
peal  is  still  depending,.  &c.     But  it  seems  (e)  clear,  that  it  Is  no  (e)ioH.4.4. 
plea  in  abatement  of  a  writ  of  appeal,  that  the  appellant  hath  |'  ^*  ^*  ^^ 
brought  a  bill  of  appeal  for  the  same  matter  before  the  sheriff  4^5,   ' 
and  coroners^  because  such  bill  is  not  of  so  high  a  nature  as  a  See  4  Ed.  5. 9. 
writ  of  appeal,  but  it  is  said  to  be  only  in  nature  of  a  plaint  till 
it  be  removed  into  the  king's  bench,  which  seems  (/)  to  depend  (f)Sup.c  9. 
on  the  statute  of  Magna  Charta,  17,  since  which  statute  the  ••39,40,41. 
sheriff  and  coroner  cannot  proceed  to  trial  upon  a  bill  of  appeal, 
as  perhaps  they  might  have  done  by  the  common  law.    But  after 
such  bill  of  appeal  before  the  sheriff  and  coroners  is  removed 
into  the  king^s  bench,  if  the  plaintiff  bring  a  writ  of  appeal  for 
the  same  matter,  it  is  holden  ^)  by  Staundford,  and  seems  to  be  (g)  S.  P.  C.  Sf • 
admitted  in  the  Year  Book  of4  Hen.  6.  pi.  14,  15.  and  both  by 
Fitakerbert  (A)  and  Brook  (i)  in  their  Abridgments  of  ^e  said  a)  F.  Cor.  4. 
Year  Book,  diat  the  appellee  may  plead  in  abatement  that  such  (OB.  App. 44. 
bill  of  appeal  is  depending,  because  after  it  is  removed  into  the 
king^s  bench,  it  is  of  as  high  a  nature  as  a  writ  of  appeal.    Yet 
Sir  Matthew  Hale  (A)  seems  to  be  of  opinion,  that  such  bill  so  (k)  Sam.  189. 
removed  is  not  pleadable  in  abatement  till  the  plaintiff  hath  ap* 
peared  thereon ;  perhaps  for  this  reason,  that  before  the  plaintiff 
hath  appeared,  it  doth  not  appear  of  record,  >that  he  hath  prose- 
cuted the  suit  in  the  king's  court,  because  the  certiorari  might 
have  been  taken  out  by  a  stranger.     Upon  which  ground  it 
seems  to  have  been  resolved,  (0  that  it  is  no  good  plea  in  abate-  (pT*  H.  7. 6. 
ment  of  an  appeal,  that  the  plaintiff  hath  purchased  ano^er  ^*  Brief,  i9f. 
writ  of  appeal  returnable  at  such  a  day,  &c.  and  that  such  s.p.^£af.* 
writ  was  delivered  of  record  to  the  sheriff,  because  it  might  be,  s  Hale,' 149. 
for  what  appears  upon  the  record,  that  the  first  appeal  was  so 
hr  prosecuted  by  a  stranger;  but  in  the  same  case  it  is  admitted    . 
that  such  prior  appeal  depending  will  abate  the  second,  where  it 
appears  on  record  that  the  same  plaintiff  bath  appeared  and 
sued  it,  as  in  praying  of  process,  &c. 

As 
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A»  to  the  FiFTS  FdiiKT,  hU*  Where  a  ^rit  of  iqppeal  may  be 
abated  for  the  makfaig  of  t,  S.  the  defeMknt,  where  theie  is  no 
such  peraoB# 

SecU  1£7*  It  seems  clear,  that  if  there  be  divers  defendants  In 

an  appeal,  and  one  of  them  who  does  not  appear  be  misnamed 

either  as  to  the  surname,  or  name  of  baptism,  or  be  described 

b;  a  wrong  addition,  or  were  dead  before  the  writ  purchased, 

any  of  the  defendants  who  do  appear  may  plead,  "  that  whereas 

the  appeal  is  sued  out  against  A.  B.  of  C.  in  the  county  of  D. 

yeoman«  there  was  not  at  the  time  of  the  purchase  of  the  writ, 

**  nor  hath  been  since,  any  such  person  as  A«  B.  in  rerum  natura, 

ra)  Dyer,  M8;   "  as  by  the  writ  is  supposed ;  (ay  whereon  if  issue  be  joined,  if 

&  pTPaa^   die  appellant  cannot  prove  that  there  now  is,  or  was  at  the  time 

Bmu  49. 52.     when  the  writ  was  porchased,  such  a  person  of  such  name  and 

7.  Cor.  15.  43.  addition  as  by  the  writ  are  supposed,  it  seems  that  the  veniict 

26*11  6  6         ought  to  go  against  him,  whereupon- the  writ  sbatt  be  abated  as> 

21  H.'r.di.       to  all  the  defendants.    But  it  ia  not  (b)  advisable  in  such  a  case 

7H.  4. 27.        to  plead  that  there  was  not  at  the  time  of  the  purchase  of  the 

(ft)^B.  App.       ^^j^  ^^^  ^jjy  ^^^Yi  person  as  A.  B.  of  C-  in  the  countjj  of  D» 

6  U;  7. 7.         yeoman,  because  it  implies  a  negative  pregnant.    Also  if  a  de- 

21  •£.  '4. 71. 72.  fendant,  misnamed  or  described  by  a  wrong  addition,  do  appear, 

^^  tibeb^kf^'  ^*  seems  to  be  agreed  (c)  that  no  c^er  defendant  besides  himself 

abovjB  cited.       Can  plead  the  misnomer  or  wrong  addition.    But  I  do  not  find 

(d)  2iH«7.si..  it  to  be  agreed,  (J)  that  such  a  plea  by  one  defendant  shall  abate 

7 i*?4*«7!        ^^  ^"^  ^  *^  ^^y  ^^^'  besides  himself;  but  if  such  matter, 
S.  P.  c.  82.       when  pleaded  by  another  on  the  non-appearance  of  the  defend- 
ant, will  abate  the  writ  as  to  all,  it  seems  difficult  to  give  a 
reasoa  whj  it  should  not  have  the  like  elSect  when  pleaded  by 
the  party  himself. 

As  to  the  Sixth  Point,,  r/z.  Whether  the  appeHee  nray  have 
more  than  one  such  plea  or  exception. 

^  Finciii  363,  S€€U  128.  There  seems  to  be  no  doubt  but  that  if  a  defendant 
4  H  ^15  16  '^^  ^°  appeal,  or  even  in  an  indictment  of  felony,  think,  it  proper 
B.  ipipeai'»44J  to<  make  uae  o£  never  so-  many  pleas  or  exceptions  of  this  hind, 
(/)S«P.C.82.  reqwing  M-oi  them  the  same  kind  of  trial,  ne  may  take  advaiir 
^u  4  H^6  ^'  ^^  ^  them  all,  (e)  unless  (/)  they  be  repugnant  to*  one  anothier. 
B.  App.  44.  Also  it. seems  to  be  the  better  opinion,  (g)  that  he  shall  have  the 
W  fSocb,s6a,  like  advantage,  where  such  pleas  or  exceptions  do  not  all  of  them 
2ilBd.^4'  71.  i^^^e  die  same  kind  of  trial,  but  some  of  &em>  ane  triable  by 
Reeves  v.  *  matter  of  recoffd,  and  others,  by  the  country.  And  if  sudi'  pleaa 
Trandai,Pa9c  or  exceptions  be  al^of .  them  triable  by  the  country,  it  seems  to 
Djeiv  88.  ''^^  (^)  ^^^^  generally  f^eed,  that  the  defendant  niufit  at  the 

Rnsul,  49.  same  time  plead  also  with  them  all  his  matters  in  bar,  if  he  have 
3  Mod.  266,.  aay  such,  and  also  plead  over  to  the  felony  (unlese  where  he  hath 
Q^J?6  H.  7. 7.  admitlied  the  fact  by  the  matter  pleadisd  in  bar) :  but  if  the  plea 
Shower,  47*.  '  in  abatement  be  triable  by  matter  of  record,  it  ie  holdea  in  some 
(0  B*  App.  48.  hooks,  (ft)  that  the  defendant  is  not  bound  to  plead  over  to  thefe- 
iH.  6. 1.  k>ny,.tiU  auch  plea  in  abatement  be  found  against  bim^  But(A)  the 
27  Assise,  3.  ^realttn  number  of  precedents^,  and  constant  practice  of  late  seem- 
(fc)  C.  Ens.  695.  tor  be  Otherwise..    Hiowever  it  seeme  olear«.</)  that  whatsoever 

4H  6*15.  «»^«»» 

tH.6.  Rutal,  47.  (0  Fuch,  363, 364. 385.    27  Asab6».3^  1.0.6*  li.   2  UiJf ,  239« 
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miMmi  tie  plaaded  in  »bateiiietit  of  an  «|)p^iil»  or  iodictaDflnt  of 
felony*  and  found  again»l  the  defemltn^  yet  lie  mmy  afterwanb 
ftoid  over  to  tbe  &lon7.(4)    And  in  these  respects  sueh  an  , .  ^ 
'  appeal  and  indictment  differ  from  a{if>ea)8  (a)  of  mayhem  and  nil  j^oik  m!'^^* 
civil  actions  whatsoever,  except  only  assizes  of  mort  a  ancestor  (b),  Owra,  59,  so. 
fuwel  dk8eisin(c),  nusance{d),  vmd  juris  utrum:(e)  for  it  seems  to  Moor,  457. 
be  a  settled  rule,  that  in  appeals  of  mayhem  and  all  other  civil  /^)^|^  395, 
actions,  those  above-mentioned  only  excepted,  if  a  plea  in  abate-  418. 
ment,  triable  by  the  country,  (f)  be  found  against  the  defendant,  40£d.  s.  29. 
he  shall  not  (g)  be  suffered  afterwards  to  plead  any  new  matterit  (c) i£d?s!i'i. 
hat  final  iudgment  shall  be  given  against  him.    Also  it  seems  to  Dyer,  310/ 
he  screed  (A)  that  in  all  other  actions*  except  those  abovemeA-  ^^*  ^- 1^* 
tioned^  if  a  defendant,  together  with  a  plea  in  abatement,  plead  s.p!'c.'8tf' 
also  a  plea  in  bar,  or  the  general  issue,  he  waves  the  plea  in  C.  Car.'ssa 
abatement ;  and  the  plea  in  bar  or  general  issue  only  shall  be  ^^"^^*  ^^* 

f  nxxl  364*  385* 

^®^  (<0  Finch,  3d3. 

385.  («)  40  Ed.  3.  29.    Finch,  363. 385.   (/)  Vide  C.  Elu.  303.  Dyer,  MS.  Y«lv.36.    (;)  1  Sid. 

252.   t  Lev.  163.   1  Inst  33.    Yelv.  1J2.  Aleyn,  65,  66«    (A)  Ciliz.  495.  Owen,  59.    Noy,36« 
Moor,  457..  Pop.  115.   Vide  TheU  b.  15.  c.  5. 

And  now  I  am  in  tbe  thkd  place  to  consider.  What  £iuks  of 
this  kind  are  amendable^  which  without  such  amendment  would 
abate  the  writ 

Sect*  129<  It  is  to  be  observed,  that  appeals  are  expressly  ex-  (i)  Vid.  Salk. 
cepted  out  of  B  Hen.  6.  c.  12.  which  is  the  principal  statute  of  ^i* 
amendments  :^  Also  it  seems (t)  to  be  geneiatty  taken  for-  granted,  ^  Bulst!i42^^' 
that  no  criminal  prosecution  whatsoever  is  within  any  other  sta-  i44. 
tute  of  amendments,  or  any  of  the  statutes  of  jeofails;   from  (fc)9H.7.i6. 
whence  it  follows  that  no  defect  is  amendable  in  an  appeal,  but  \^^  ^*** 
such  only  as  is  amendable  by  the  common  law.    And  therefore  4  H.  6. 16. 
it  seems  to  be  the  better  opinion,  that  no  false  (i)  liStin  i^  &  ]^  p"^^'  ^'' 
writ  or  bill  of  appeal,  nor  omission  of  a  word,  (Z)  nor  even  .of  a  tsJ^we'to^ 
letter,  (m)  nor  other  defect  or  variance  (i?)  from  the  proper  legal  (m)F.  Amend, 
form,  can  be  amended,  because  no  such  ^Eiutt  is  amendable  by  ^  ^  „  .  ^ 
the  common  law,  without  the  consent  (o)  of  tfie  parties,  except  ^  ^][^^  i56r 
only  in.  actions  wherein  the  king  (p)  is  a  party,    it  seems  indeed  4H.  6.'i6. 
to  be  generally  holden  in  some  books,  {q)  that  such  iaults  in  a  (p)  ^*  Amend, 
writ  are  amendable  where  the  cursitor  varies  from  his  instruc-  (p)8Coke,i56. 
lions,  in  the  names  or(r)  addition^  of  the  parties,  or  other  like  4H.6. 16. 
BiiiKers  which  he  must  take  from  his  instructions.     But  what  is  f^^f^'^h 
said  in  such  books  in  relation  to  this  matter  seems  to  be  intended  of  t  ttouTiss/ 
such  writs  only  as  are  within  the  purview  of  the  statutes  of  amend-  c.  Elis.  644. 
ments,  and  therefore  cannot  be  applied  to  appeals ;  yet  it  seenis  9?*J^^*  ^^®* 
that  a  misprision  in  the  count  is  amendable  by  th^  common  law>.  !^,  i5o!'i52. 
as  well  in  an  appeal  as  in  any  other  action,  before  it  is  entered  i  Sidney,  412. 
on  the  record ;  and  so  it  seems  that  the  Year  {s)  Book  of  7  Hen.  Hobart,  ^* 
4.  pi.  S7.  is  to  be  intended,  in.  which  a  mistake  in  the  declaration  c.°Ctf '74.     ' 
ip  laying  the  fact  in  an  improper  iTUTie,  was  auifered  to  be  amend-  litdeum's  Rbp* 
ed.    Also  it  seems  that  after  the  count  is  entered  on  the  record,.  ^'    ^     ^ 
4  vanance  in  it  from  the  wnl,  if  a  mere  misprision^  may  be  ^  '^ 

amended 

U)  k  Memt  ffMn  Cartbew,  56.  tl»t  if  the  ip-  Bot  in  tet  iMrtkultf  csi«,tli0  plea  being  acGepfed 

peljee  plead  in  abatement,  and  doth  not  plead  over  by  the  pUiiUJff,  it.w4#  beld  good  withoatipleMiiDg 

to  the  felony,  that  the  appellant  ought  to  move  over, 
the  Court  for  jadgmeat  aganst  the  defendant. 
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amended  by  it»  as  it  8eemed  to  be  agreed  in  an  appeal  of  death 
(a)  Mich.  7  between  Smith  and  Bowden,  (a)  wherein  the  word  "  nmrdnml* 
9  iX  Bay.  ^  ^^®  count  on  the  record  was  adjudged  to  be  amendable  bj  the 
1288'.      '        murdrum  in  the  bill  on  the  file. 

As  to  the  Fifth  General  Point,  tiiz.  What  may  be  pleaded 
in  bar  of  an  appeal. 

(6)  S.  22, 23,         Having  already  in  the  former  part  (6)  of  this  chapter  endea- 

24, 25i  26.        Youred  to  shew  what  may  be  pleaded  in  bar  of  an  appeal  of 

mayhem,  and  intending  in  the  latter  part  of  the  book  to  consider 

the  learning  relating  to  pleas  in  bar  of  criminal  prosecutions  in 

general,  I  shall  in  this  place  only  examine  the  nature  of  pleas  in 

.  bar  of  appeals  of  felony  in  particular.    And  for  that  purpose 

(e)  See  B.  1.      having  premised  that,  by  the  better  opinion  (c)  at  this  day,  no 

c.  10. 8. 3.        special  plea  in  justification  of  the  kiHmg  shall  be  admitted  in  an 

appeal  of  death,  but  that  in  every  such  case  the  general  issue  is 
to  be  pleaded ;  I  shall  consider, 

1.  What  pleas  will  be  good  bars  of  an  appeal  of  felony,  by 
shewing  that  the  plaintiff  had  Aever  any  right  to  bring  it. 

2.  Whether  a  retraxit  or  nonsuit  in  a  former  appeal  of  ^  this 
kind  will  be  a  good  bar  of  another. 

3.  Whether  a  discontinuance. 

4.  Whether  an  abatement  of  a  former  appeal. 

5.  Where  the  bringing  of  an  appeal  of  this  kind  against  one 
person  shall  be  a  bar  of  any  subsequent  appeal  against  any  other 
person  not  named  in  the  first  appeal. 

6.  Where  a  release  will  be  a  good  bar  of  an  appeal  of  this 
kind. 

7*  Where  the  appellant  may  be  barred  as  to  one  appellee,  and 
continue  his  suit  against  the  rest. 

8.  Whether  any,  and  which  of  these  pleas,  are  consistent  with 
the  general  issue. 

As  to  the  first  particular,  viz.  What  pleas  will  be  good  bars  of 
such  an  appeal  by  shewing  that  the  plaintiff  had  never  any  right 
to  bring  it. 

r^)S.P.C.  98.      Sect.  130.  It  seems  to  be  a  good  general  (J)  rule,  that  any 
Samiiiiiry^i9u.   j^\q^  q(  ^j^jg  i^^^  jg  g^^j  which  shews  that  the  plaintiff  wants 

any  of  those  requisites  which  the  law  makes  necessary  to  entitle 

him  to  the  appeal.    And  therefore  in  an  appeal  of  death  by  a 

U)  Sup.  8. 36,    woman  it  is  a  good  plea,  that  (e)  she  was  never  lawfully  married 

('nsu  ^38    *^  ^^^  deceased ;  or  (f)  that  she  hath  not  continued  a  widow 

sfp.C.98.   *   since  his  death,  but  hatn  taken  another  husband.    Also  in  an 

appeal  of  death  by  one  as  heir,  it  is  a  good  plea,  that  A.  B.  at 
(g)  lUsta],  50.  ttoe  time  (g)  of  the  writ  was  and  still  is  heir  of  the  deceased ; 
(*)  Rutal,  50.    Qj.  ^^j  ^jjj^j  ^jjg  ^£  jjj^  defendants  was  the  wife  of  the  deceased^ 

and  made  a  defendant  by  covin  to  exclude  her  from  her  appeal ; 
(0  lUstel,  49.    or  that  the  plaintiff  is  a  bastard  (a)  and  not  legitimate.    And 

where  one  bnngs  an  appeal  as  brother  and  heir,  it  is  a  good 

plea 


,eh»«3.  OF  APPEAL.  ^ 

pka  that  lie  is  not  (a)  brother  and  heir,  as  by  his  writ  and  decla-  (n)  Rastal,  49. 
ration  be  hath  supposed,  or  (b)  that  he  hath  an  eld^r.  brother  by  (6)Supra,8.4a 
the  same  father  and  mother  still  alive ;  or  where  one  brings  an 
appeal  as  cousin  and  heir,  viz.  brother  of  A.  B.  father  of  the 
deceased,  it  is  a  good  plea  that  he  is  not  cousin  (c).  and  heir,  viz.  (e)  Rastd,  49. 
brother  of  A.  B.  fa^er  of  the  deceased,  &c.  as  by  his  writ  and 
declaration  he  hath  supposed.    Also  (d)  it  is  a  good  plea  in  any  (d)  S.  P.  C.  98. 
appeal  of  death,  that  the  plaintiff  hath  sUpt  his  time  in  not  bring- 
ing the  appeal  within  the  year  and  day  after  the  death  of  the 
person  supposed  to  have  been  killed.    Also  it  is  a  good(e)  plea  r«)Sti|>»*>*44. 
m  an  appeal  of  robbery,  that  the  plaintiff  is  a  villein  to  ibe  de-  ^'  ^'  ^'  ^^* 
fendant.    And  it  is  a  good  (J)  plea  in  an  appeal  of  rape  by  a  (/)  Sapra,  s. 
man  and  a  woman,  that  the  plaintiffs  were  never  lawfully  mar*  g**p  ^  _ 
ried.     And  (g)  it  isii  ^ood  plea  in  bar  of  any  appeal  of  felony^  (^}Snpi«,8.'5t» 
that  the  plaintiff  is  an  ideot,  or  that  he  was  born  deaf  and  dumb.  S*  ?•  C«  98. 
Also,  it  is  said  by  Sir  William  S taundford,  (A)  that  it  is  a  good  plea  (h)  s.  P.  c:  98. 
in  bar  of  any  such  appeal,  that  the  plaintiff  is  attainted  of  treason 
or  felony  ;  however  (t)  it  seems  that  such  attainder  is  no  perpe*  (t)Saprm,f.s«. 
tual  bar,  but  only  during  the  time  it  continues  in  force. 

As  to  the  second  particular,  viz.  Where  a  retraxit  or  nonsuit 
in  a  former  appeal  of  this  kind  will  be  good  bars  of  another 
appeal. 

Sect.  131.  I  take  it  to  be  clear,  (k)  that  a  retraxit  of  any  such  (k)  i  Inst  iss, 
appeal  is  a  bar  of  all  subsequent  appeals  of  the  same  kind ;  for  ^' 
it  seems  to  be  a  general  settled  rule,  that  a  retraxit  of  any  action  s^ke/se.  ei. 
whatsoever  is  a  bar  of  all  others  of  the  like  or  inferior  nature.  (l)S.  p!  C.  i48.' 
Alto  it  seems  to  be  certain,  that  a  nonsuit  on  a  hill  (I)  of  aippeaU  ;"'?/p'nt^A' 
whether  commenced  in  the  court  of  king's  bench,  or  before  jus-  ss  Aui<«/^-  * 
tices(m)  of  gaol  delivery,  or  before  the  sheriff  (n)  or  coroners,  or  (o)  Sum.  190. 
a  nonsuit  ztUr  (o)  declaration  on  a  writ  of  appeal,  is  a  bar  of  all  p%\^'}if* 
other  appeals  of  the  same  kind;  because  no  such  bill  or  decla-  (p) Sakeld/64. 
ration  skall  be  received,  unless  (p)  the  appellant  have  first  ap-  vid^F.N.B. 
peared  in  proper  person ;  and  it  seems  to  be  agreed  by  all  the  f^'.^  A  * 
books,  that  a  nonsuit  after  such  an  appearance  is  peremptory.  ^^       '"^' 
Also  it  is  holden  generally  in  some  books,  (q)  that  a  nonsuit  after  47  Ed.  s.  i6. 
an  appearance  is  a  peremptory  bar  to  die  appellant,  without  v'c^^\^^^' 
adding  thut  he  must  also  have  declared.    From  whence,  and  also  i  in^t  1S9. 
from  the  general  reason  of  the  thing,  it  may  be  reasonably  ar-  Vide4H.6.;L6. 
gued,  that  if  it  anyway  appear  on  record  that  the  appellant,  who  l^^^^'l  ^f' 
was  nonsuited  in  a  former  appeal,  did  actually  appear  and  pro-  47  Astiiel  7*. 
secute  such  appeal,  as  by  paying  (r)  of  process  on  it,  8cc.  he  (r)yide7H. 
shall  be  barred  m  any  other  appeal  of  the  same  kind.    But  it  J*^-  p  ^  ^3. 
seems  («)  that  the  bare  taking  out  of  a  writ  of  appeal,  and  causing  7  h/t/^/ 
it  to  be  delivered  of  record  to  the  sheriff,  and  a  nonsuit  upon  1  Sid.  St. 
it,  is  no  bar  of  a  second  appeal,  because  it  doth  not  appear  of  ^^S'.'^^''^' 
record  but  that  it  might  be  done  by  a  stranger.     And  notwith-  vide  4  H.  6.16. 
standing  some  books  (t)  seem  to  hold  generally,  that  any  nonsuit  1  Sid.  89. 
in  appeal  is  peremptory,  yet  it  seems  to  be  in  a  great  measure  ^?*-^  ^ 
settled  («)  at  this  day,  that  such  nonsuit  ought  to  be  after,  an  ap^  the  other  points 
pearance  in  proper  person  of  record.  oi  this  sectkm* 

As  to  the  third  particular,  viz.  Whether  a  discontinuance  of  a 
former  appeal  of  this  kind  will  be  a  good  bar  of  another  appeal. 

Sect. 
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<a)  16  E.  4;  11.      ^^  132.  It  IB  holden  (a)  by  the  reporter  of  the  Year  Boolt 

B.  Appeal,  los.  of  l6  Edw.  4.  that  a  discondiiiiaiice  <of  one  appeal  is  a  bar  of 
S.  P.  C.  59.       ^^y  other,  because  the  life  of  the  appellee  was  once  put  in  jeo^ 

pardy  by  the  first  ajqieal ;  but  this  reason  proves  as  strongly  that 
the  abatement  of  an  appeal  where  the  writ  is  good  shall  be  a  bar 
of  another;  for  by  -aa  appeal  so  abated  the  life  of  the  appel* 
lee  is  as  much  put  in  jeopardy  as  by  an  appeal  that  is  discon- 
tinued ;  and  yet  it  seems  to  be  agreed  at  this  day,  that  auch  an 
abatement  of  on  apperi  cannot  regularly  be  a  bar  of  another,  as 
shall  be  more  fully  shewn  in  the  next  section.  Nor  can  I  find 
it  any  trhere  adjudeed,  that  the  discontinuance  of  one  appeal  is 
a  bar  of  anodier.  It  is  true  indeed,  that  in  the  case  or  Brad* 
}^  (h)  9.  Banks,  the  appellee  was  totally  discharged  upon  a  dis^ 
(MiBfllM.1414  continuance^    Buttfie  reason  hereof  seems  to  have  been,  not 

C.  Jae;  9M,  diat  tke  discontinuance  would  be  of  itself  a  bar  to  any  other  ap^ 
f^<04  f^*  "^^  because  the  year  and  day  were  passed,  and  conse- 
quently there  could  be  no  other  appeal ;  and  the  appellee  had 
also  been  convicted  on  an  iadictAient,  and  had  his  clergy,  and 
consequentfy  could  not  be  proceeded  against  at  the  suit  of  the 
king.  However,  granting  the  opinion  afore-mentioned  to  be 
law,  that  the  discontinuance  of  one  appeal  shall  be  a  good  bar  of 
any  other,  surely  it  is  to  be  intended  of  such  a  discontinuance 
only,  as  happens  after  the  appearance  of  the  appellant,  for  the 
masons  given  in  the  precedent  section  in  relation  to  a  nonsuit. 

As  to  the  fourth  particular,  viz.  Whether  an  abatement  of  a 
former  appeal  of  this  kind  will  be  a  good  bar  of  another  appeal. 

Sect.  133.  It  seems  dear,  that  if  an  appeal  by  a  virife  abate  by 

her  taking  another  husband,  or  an  apped  by  an  heir  abate  by  his 

death,  there  can  be  no  (c)  other  appeal.    But  the  reason  hereof 

(e)  Vide  S.  P.    seems  not  so  much  to  depend  on  jthe  abatement,  as  on  the  n>ai^ 

^  ^^^'  MO  ^^^  ^  ^^^  ^^^^  ^^^^^  ^"^^  ^^^  death  in  the  second ;  which,  as  it 
fdi)^^vt^*  seems  the  better  (<f)  opinion,  would  of  themselves  have  abated  a 
ss,  39. 41.  subsequent  appeal,  whether  ai^  had  been  brought  befi>re  or  not« 
M  6  H.  4. 6.  Yet  I  find  it  holden  generally  m  some  (e)  of  tbe  old  books^  that 
Cf)50^[l?u  ^^  opp^l  once  determined  cannot  revive ;  and  in  (/)  others,  that 
B.  Appeal)  16.*  where  an  appeal  of  mayhem^  which  in  this  respect  seems  not  to 
^^A  '^'ss  ^l^f  ^OA  other  appeals,  is  abated  without  die  default  of  the 
SL  Appeal,  •  parly,  he  vomj  have  a  new  one ;  by  which  it  seems  to  be  implied^ 
4H.  6. 1$.  that  if  it  abated  by  his  default  he  cannot  hove  a  new  one ;  and 
diis  opinimt  seems  also  to  be  confirmed  by  some  other .(  g)  oM 
books,  but  it  is  denied  (A)  by  others.  However,  I  take  it  to  be 
ffl  118^14?''  •®**^  ^*)  ^  ^^  ^V*  where  there  continues  to  be  a  plaintiff  not 
^\a^,w.  disabled  to  prosecute,  he  shall  not  be  barred  m  a  second  appeal 
(0  Sop.  t.  4.     by  am  diatenient  of  the  first. 

As  to  the  fifth  particular,  vh.  Where  the  bringing  of  an  ap- 
peal of  this  kind  against  one  person  will  be  a  bar  of  any  subse- 
quent appeal  against  any  other  person  not  named  in  die  first. 

Sect.  134.  It  is  said,  (k)  that  anciently  one  mig^t  have  had  two 

(fc)8.P.G.65.  appeakfor  the  same  fact,  one  against  the  principal,  the  other 

against  the  accessary.    And  even  at  this  day,  if  one  be  robbed 

(0  9  H.  4.  f .     of  the  same  goods  at  several  times,  or  receive  different  (/)  maims^. 

i^  A«ii*io    vhetbel"  at  the  same  or  at  several  times ;  or  a  woman  be  ravished 
B.  Appeal,  M.  whether 
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ncM«  than  once,  whether  by  the  same  or  by  dififereat  penons ; 

it  seems  clear  that  several  appeals  lie  for  each  cUatinct  offence. 

But  It  seems  to  be  generally  (a)  agreed  at  this  day,  that  after  one  (a)  B.  Appeal, 

hath  brought  ao  appeal  of  felony  against  one  person,  who  is  ^^*    4  4<  i^ 

thereon  attainted  and  hanged ;  he  may  be  barred  by  it  in  any        '  '     '    .' 

subsequent  appeal,  for  the  very  same  crime^  against  any  other 

person  not  named  in  the  first,  whether  such  subsequent  appeal, 

against  the  person  so  omitted  in  the  first,  be  brought  against 

him  as  principal,  or  accessary  (i)  before  the  fact,  or  even  as  ac-  <i)Sani.i90. 

cessary  after  the  fact,  unless  where  he  happens  to  be  so  access  I,  Am.  14!  w! 

sary  after  the  first  appeal  was  commenced ;  in  which  case  it  is  4C0.47. 

certain  that  he  is  liable  to  such  second  (c)  appeal,  because  it  was  ^^P*  ^^'  ••  ^' 

impossible  to  charge  him  in  the  first    But  otherwise  after  an  If^J^^f?! 

attamder  had  on  the  nrst  appeal,  the  law  seems  to  disallow  the  as  to  appeak 

bringing  of  a  second ;  for  this  reason,  that  wbei«  an  appellant  of  robbefy. 

has  so  far  had  his  revenge  in  one  appeal  he  shall  not  be  mdulged 

in  the  bringing  of  another,  which  his  own  laches  only  made  ner 

cessary. 

Also  it  seems  to  be  {d)  clear,  that  if  one  bring  an  appeal  of  (<0  28  Edw.  3. 
felony  against  another,  who  is  either  acquitted  by  verdict,  or  25  Araze  42 
otherwise  finally  discharged  by  any  oiher  matter,  which  w31  pep-  Keiiw.  as. 
emptorily  bar  any  other  appeal  against  him  by  the  same  appel-  4  Co.  44. 48.  , 
lant  for  the  same  fact,  the  appellant  may  also  be  .barred  in  any 
other  appeal  for  the  same  fact  against  any  (e)  other  person  what-  (e)47Ecl.d.i6. 
soever ;  perhaps  for  this  reason,  that  he  wbo  appears  to  have  ^  jf  ^4*  ^' 
brought  an  ill-grounded  action  of  so  high  a  nature,  or  to  have  so  ^ammai^i  laa. 
far  made  defaudt  in  the  prosecution  of  such  an  action,  as  to  be  190. 
for  ever  barred  from  bringing  another  against  the  same  defend*  47^3^2/7. 
ant,  shall  not  be  thought  worthy  to  brmg  another  against  any 
other  person  whatsoever. 

But  I  cannot  be  satisfied  with  the  reason  which  some  of  the 
books  seem  to  give  why  all  the  defendants  must  be  named  in  one 
appeal;  which  is  this,  that  the  statnte  of  Magna  Charta,  c.  34. 
by  which  it  is  provided,  "  That  none  shall  be  imprisoned  upon 
**  the  appeal  of  a  woman,  for  the  death  of  any  other  than  her 
'^  own  husband,"  speaks  only  of  appeal  in  the  singular  number ; 
from  whence  it  is  said  to  be  collected,  that  all  ute  defendants 
must  be  named  in  one  appeal.  But  by  what  kind  of  argument 
this  collection  is  made,  I  do  not  find ;  nor  do  I  see  why  twenty 
appeals  brought  by  the  same  woman,  if  the  law  would  permit  so 
many,  are  not  as  much  within  the  letter  and  meaning  01  the  sta- 
tute as  one  appeal.  And  where  the  law  does  permit  the  bringing 
of  a  second  appeal  against  the  same  person,  as  it  is  clear  that  in 
some  cases  it  does,  it  may  reasonably  be  argued,  that  he  may  as 
well  bring  it  against  others  also ;  as(y)  where  the  first  is  abated, 
and  there  still  continues  to  be  a  plaintiff  not  disabled  to  prose-  (/>f8  Ed.s. 
cute,  (g)  and  in  some  other  cases :  for  if  an  appellant  be  not  ?r  ^  43 
barred  by  the  abatement  of  his  first  appeal,  from  bringing  a  se-^  (g)See'the'pre- 
cond  against  those  who  had  vexation  by  me  first,  and  were  legally  cedent  section. 
discharged  from  it,  why  should  he  be  barred  by  it,  as  to  those 
who  were  not  concerned  in  it  ? 

As 
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As  to  the  flikth  particular,  vh*  Where  a  release  will  be  a  good 
bar  of  an  appeal  of  this  kind. 

^  Sect.  135.  It  seems  clear,  that  a  release  of  **  all  manner  of 

(■)Iit  S.500,    actions/'  or  of  all  **  actions  (ja)  criminal/'  or  of  *'  all  actions  (6) 
^^'  mortal,*'  or  of  ''  all  actions  concerning  pleas  of  the  crown/'  or  of 

(*^i  iMt-  *9r,  a  all  (c)  appeals/'  or  of  ;'  aU  (d)  demands/'  will  be  a  good  bar  of  . 
Se^lLiti  s.  501.  any  such  appeal.  But  it  (e)  seems  that  a  release  of  *'  all  actions 
rtf)  Utt.  a.  508.  personal"  will  not  bar  such  an  appeal,  because  that  an  appeal  in 
501.  *  *'  ^^'  which  the  appellee  is  to  have  judgment  of  death,  is  higher  than 
Coil  F.  Ed.  46.  an  action  personal,  and  not  properly  called  an  action  per- 
QQ.B,App.t9.  sonal.  Also  it  seems  (/*)  clear,  that  whatsoever  the  nature 
9lL4.f.  ^^  ^^  release  may  be,  it  shall  not  wholly  dbcharge  the  ap- 
Sup.8ectS5.      peal,  unless  it  were  made  before  it  was  commenced;  for  if  it 


^r^ASi^'  be  subsequent  to  die  appeal,  it  shall  only  discharge  it  as  to  the 
Sammary,  200.  ^^^^  of  the  plaintiff,  and  after  judgment  given  for  such  discharge, 
BasiBl,43. 48.  he  shall  be  arraigned  on  the  appeal  at  the  king's  suit,  as  shall  be 
(|)  Sap.  8. 38*  -ghewn  more  at  large  in  the  chapter  of  Indictments.  Also  it  is  (g) 
^  *  certain,  that  no  release  shall  discharge  a  person  attainted,  without 

the  king's  pardon. 

As  to  the  seventh  particular,  viz.  Where  the  appellant  may  be 
barred  as  to  one  appellee,  and  continue  his  suit  against  the  rest. 

(k)  Sum.  190.  Sect*  136.  It  (Jk)  seems,  that  if  he  be  barred  by'  release  given, 
t  iLs'  9*  ^**  ^^  retraxit  entered  as  to  one,  or  by  being  vanquished  in  battle  by 
B.  Apped,  111.  ^^^>  7^^  ^^  ™^y  continue  his  suit  against  the  rest,  because  he  is 
ltd.     ^  to  have  a  several  execution  i^gainst  every  one  of  them.    Yet  in 

^^' ifo  ^^*  an  appeal  against  divers,  whether  they  plead  the  same  or  several 
7  &7d.  tr\  issues,  it  hath  been  adjudged,  (ij  that  a  nonsuit  against  one,  at  the 
S7  Ed.  3. 87.  trial  of  any  one  of  the  issues,  is  a  nonsuit  as  to  aU ;  of  which  this 
1  ?*  ^^39^'  seems  to  be  the  best  reason,  that  (i)  such  a  nonsuit  operates  in 
1  SM.  378.'  nature  of  a  release  of  the  whole.  But  whether  (/)  the  discontinu- 
B.  Difl.  de  Pio.  ance  of  an  appeal  as  to  one  appeUee,  shall  have  the  like  construc- 
f?x  TT  V  ^»/v     tion  as  to  all,  may  deserve  to  be  considered. 

(Jk)  Hob.  180.  '        ^ 

(/}Vlde7U.6.27.    30Asfue,36.    39  Ed.  3. 3.    38AsBi«e,17.    27  Ed.  3.  87. 

As  to  the  eighth  particular,  viz.  Whether  any,  and  which  of  the 
pleas  above-mentioned  are  consistent  with  the  genera!  issue. 

Sect*  137.  It  seems  agreed  at  this  day,  that  if  the  defendant  in 
(in)3Leou.t68.  an  appeal  of  death,  by  a(m)  wife,  plead  ne  unques  accoupleinloial 
oV^'4^15  *''^^'^'^'*^>  (v)  ^^  '^^  *"*  appeal  of  death  by  one  as  heir,  plead 
Qu.  14  Ed.  4. 7!  ^^^  ^^^  appellant  is  a  bastard,  (0)  or  that  he  hath  an  elder  brother 
(p)  Rastd,  49.  of  the  whole  blood  alive,  or  in  (p)  any  appeal  of  death,  plead  that 
Q^'4*Ed\7  ^^  person  supposed  to  have  been  killed,  was  dead  above  a  year 
si^H.  6.  t9.  before  the  purchase  of  the  writ,  or  that  (q)  the  appellant  had  for- 
(p)  it  Ed.  4.  merly  brought  an  appeal  for  the  same  (act  against  another  person, 
O  9  H  4  «  ^^^  ^^  thereon  attainted  and  hanged,  or  generally  (r)  any  other 
(r)  21  H.6.f9.  pI^A  ^^^  amounting  to  an  implied  confession  of  the  fac^  as  a  re- 
tt  Ed.  4. 39,  lease^  &c.  whether  it  be  trial  by  matter  (5)  of  record,  or  hj  pais, 
^tal  49  50  *°^  whether  it  (t)  deny  that  the  appellant  had  ever  any  right  to 
58. 584.  '  *  ^he  appeal,  or  admit  that  he  once  had  a  right,  but  shew  that  he 
s:  P.  C.  98.       is  now  barred,  he  may,  together  with  such  plea  in  bar.  plead  also 

Key  w.  188,189.  '^        ^                                *^                                    not 

(»)  fl  H.  6.  «8.  ""* 

S9.      4 H 7.  5.  9  H. 4.  S.      35 H.  6.  57.      8  Ed.  4. 3.      Con.  B.  App.  1^.48.       4 H.  7. 5.  6. 

(I)  7  Ed.  4. 14.  JlH.6.99. 
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not  guilty  to  the  felony.  And  if  snch  plea  be  triable  by  the  com- 
mon law^  unless  the  appellant  reply  both  to  that,  and  also  to  the 
plea  of  not  guilty,  he  discontinues  the  appeal ;  but  (a)  if  it  be  not  («)C.H«.  tj3. 
triable  by  the  common  law,  the  defendant  need  only  to  reply  to 
it,  and  not  to  the  felony,  until  after  such  plea  has  been  tried.  But 
it  is  holden  in  many  books  (6)  of  good  authority,  th^t  a  man  shall  <^)  S.  P.  C.  68. 
not  be  admitted  to  plead  a  release,  and  the  general  issue  also,  be-  c    ^'-S^!^* 

.    .  *  ,  '  .  .      -^   •        1     ,  .1  •         •     Sum.  190, 191. 

cause  It  is  repugnant  at  the  same  time  to  insist  that  the  crime  is  Hob.  tro,  in. 
released,  and  yet  (c)  that  there  was  no  such  crime  committed  to  be  («)  Hob.  270, 
released.     But  I  do  not  find  this  point  any  where  adjudged :  ^^* 
and  as  to  the  argument  above-mentioned,  from  the  repugnancy  of 
the  plea  of  a  release  to  the  general  issue,  it  may  be  answered,  that 
a  man  may  reasonably  take  a  release  to  free  himself  from  trouble, 
from  the  suspicion  of  a  crime  of  which  he  would  by  no  means 
own  himself  guilty;  and  in  appeals  of  death  after  a  plea  of  (d)  ^V  rto^toi* 
autrefoits  convict  by  verdict,  and  even  after  the  plea  of  (e)  {mtre-  cro.  Jac  «83. ' 
foits  convict  by  confession,  and  clergy  thereon  had,  the  general  (•)  4  Co.  45. 
issue  has  been  received ;  and  yet  such  pleas  as  much  imply  a  ^  ^^''  ^' 
confession  of  the  fact,  as  the  plea  of  release.     And  in  Smith's 
case,  who  was  indicted  of  high  treason  in  the  beginning  of  his 
late  majesty's  reign,  for  the  murder  of  Colonel  Parks,  after  a  plea 
of  a  pardon  the  general  issue  was  received.  '  However,  1  do  not 
find  it  any  where  holden,  that  the  plea  of  a  release  may  not  be 
pleaded,  if  the  defendant  think  fit,  without  pleading  the  general 
issue. 

Also  it  seems  questionable,(/)  whether  any  other  plea  in  bar,  ^)  Finch,  385. 
'  whether  triable  by  matter  of  record,  or  by  paiSf  may  not  also  be  ^?i^^;^'4i) 
received  without  pleading  the  general  issue,  as  it  seems  clear,  show.V.   ' 
that  in  some  cases  it  may;  (g)  as  where  it  declines  the  jurisdic-  (f)Widdrington 
tion  of  the  court,  (A)  or  would  be  prejudicial  to  the  defendant  by  ^•Charlton,  Tr. 
enfranchising  the  plaintifi;  as  where  a  villein  brings  an  appeal  of  50  £^,3.  ^5. 
robbery  against  his  lord,  who  pleads  the  villenage  in  bar,  m  which  28£d.3.9i. 
case  he  shall  not  be  compelled  to  plead  not  guilty^  because  that  *^  a'^g  ^57  ^* 
would  amount  to  an  enfiranchisement  of  the  plaintin,  by  supposing  q  £d.'4.'3. ' 
that  the  fact,  if  committed,  needs  a  defence;  which  it  cannot  do  (fc)KeUw.i75. 
unless  the  plaintiff  have  a  property,  which,  if  he  be  a  villein,  he  2^|5%4 
cannot  have  against  his  lord.  ' 

Also  it  seems  clear,  that(t)  if  any  of  the  bars  above-mentioned,  (p  ^^  Ed.s.3«. 
except  that  of  a  release,  be  suffered  to  be  pleaded  without  the  so^Siry.  191« 
general  issue,  and  be  found  against  the  defendant,  they  do  not  s.  P.  C.  98. 
conclude  him  from  pleading  the  general  issue  afterwards ;  and  as  ^*^*  •'q^^^^ 
to  the  plea  of  a  release,  whether  that  being  pleaded  without  the  (fc;?i4Edw.4l 
general  issue,  and  found  against  the  defendant,  do  conclude  him  7. 
nt  this  day  to  plead  the  general  issue  afterwards,  may  deserve  to  50^.3.15,16. 
be  considered,  for  the  reasons  above-mentioned.  (Jk)  But  it  seems,  g^  p^  ^^  93^ " 
that  if  a  demurrer  to  the  court  be  adjudged  against  an  appellee,  F.  Corone,  4?9. 
he  shall  not  be  admitted  to  plead  either  in  bar,  or  the  general  ^  AssUc,  3. 
issue,  but  shall  be  condemned,  as  shall  be  shewn  more  at  large  7£d.4.i5. 
in  the  chapter  of  Demurrers.  KeDw.  100. 

Sommary,  190.  243.    Finch,  385, 386.  14£d.4.7. 

As  to  the  Sixth  General  Point,  viz.  Where  the  appellant 
shall  render  damages  to  the  appellee  for  a  false  appeal. 

VOL.  II.  T 
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Sect.  138.  Having  premised  that  by  the  common  law  a  deSen^ 
^)  sinst  38S.  ciant  may  (a)  recover  damages  for  a  fiilae  ami  malicious  appeal, 
^^70^*67.     Ag^ii^B^  ^^  appellant  and  his  abettors^  by  a  writ  of  conspiracy  or 

an  action  on  the  ca^e,  in  the  nature  of  such  writ,  as  hath  been 
(6)B.  1.  c.  C7.  more  fully  shewn  in  book  the  first,  (6)  I  shall  here  endeavour  to 
Ut^»  Compinp  gjje^  in  ^iiat  cases  and  in  what  manner  he  may,  if  he  choose 

rather  so  to  proceed,  recover  such  damages  by  the  statute  of 

Westminster  the  second,  c.  12.  which  was  made  for  his  speedier 

remedy,  and  is  enacted  as  foUoweth : 

Sect.  139-  "  Forasmuch  as  many  through  malice,  intending  to 
grieve  others,  do  procure  false  appeals  to  be  made,  of  homicides 
and  other  felonies,  by  appellors,  having  nothing  to  satisfy  the 
king  for  their  false  appeal,  nor  to  the  parties  appealed  for  their 
damages ;"  it  is  ordamed,  '^  That  when  any,  being  appealed  of 
felony,  surmised  upon  him,  doth  acquit  himself  in  the  king's 
court  in  due  manner,  either  at  the  suit  of  the  appellor  or  of  our 
*'  lord  the  king,  the-  justices  before  whom  the  appeal  shall  be 
'^  heard  and  determined,  shall  punish  the  appellor  by  a  year's  im- 
'*  prisonment:  and  the  appellor  shall  nevertheless  restore  to  the 
"  parties  appealed  their  damages,  according  to  the  discretion  of 
the  justices,  having  respect  to  the  imprisonment  or  arrestment 
that  the  party  appealed  hath  sustained  by  reason  of  such  ajH 
''  peals,  and  to  the  mfamy  that  they  have  incurred  by  the  impri- 
*'  sonment  or  otherwise ;  and  shall  nevertheless  make  a  grievous 
**  fine  unto  the  king.  And  if  peradventure  such  appellor  be  not 
^  able  to  recompense  the  damages,  it  shall  be  inquired  by  whose 
abetment,  by  malice,  the  appeal  was  commenced,  if  the  party 
appealed  desire  it  And  if  it  be  found  by  the  same  inquest^ 
''  that  any  man  is  abettor  through  malice,  he  shall  be  distrained 
*^  by  a  judicial  writ  at  the  suit  of  the  party  appealed  to  come  be<- 
**  fore  the  justices.  And  if  he  be  lawfully  convict  of  such  mali- 
''  cious  abetment,  he  shall  be  punished  by  imprisonment  and 
''  restitution  of  damages,  as  before  is  said  of  the  appellor." 

And  for  the  better  understanding  this  statute,  I  shall  endeavour 
to  shew  how  the  several  parts  of  it  have  been  expounded. 

iSec^.  140.  And  First,  Whereas  the  words  of  the  preamble 
are,  ''  that  many  through  malice  procure  false  appeals  to  be  made 
by  appellors,  having  nothing,  &c."  and  in  the  purview  it  is  said> 
that  it  shall  be  inquired  by  whose  abetment,  by  malice,  the  ap- 
<c)Co.Iit«i39.  "  peal  was  commenced.  Sec.  and  if  it  be  found  that  any  man  is 
s  Inst  384i  ''  an  abettor  through  malice,  &c.''  in  all  which  places  the  malice 
««*Am*S9**^  is  expressly  referred  to  the  procurers  and  abettors  only,  and  in 
f6  H.  8.3.  no  part  of  the  statute  to  the  appellant ;  it  is  hoiden  by  (c)  some, 
(d)  See  the  that  wherever  an  appellee  is  acquitted  of  an  appeal  of  felony,  he 
d^ Ais mmi'a^  shall  recover  damages  by  force  of  this  statute  against  the  appel- 
following  sec-  lant,  except  only  where  he  hath  been  indicted  of  the  same  felony 
tioDs.  before ;  and  it  must  be  confessed,  that  in  the  {d)  Reports  and 

(0  Ra«t  Ent.  Entries  (e)  relating  to  this  matter,  damages  seem^  generally  of 
(/')  S.  P.  C.  course  to  have  been  awarded  against  the  appellant,  on  the  ac- 
168.  quittal  of  the  appellee  in  all  other  cases,  without  any  finding  that 

SST^'SS"*  tlie  appeal  was  malicious.  Yet  it  is  hoiden  by  ( /*)  others,  that 
40  £d.  3. 42.     the  appellant  is  no  more  within  the  intent  of  the  statute  than  nis 

abettors. 
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abettors,  unless  his  appeal  was  grounded  on  malice.    And  if  it 

be  considered,  that  ivhere  the  appellant  is  to  render  damages  by 

force  of  the  statute,  he  is  also, by  the  express  words  of  it,  to  have 

a  year's  imprisonment,  and  to  be  grievously  ransomed  to  the 

king ;  surely  it  cannot  be  imagined  that  the  makers  of  the  statute 

intended  in  any  case  to  expose  him  to  so  severe  a  punishment  for  • 

a,  legal  prosecution,  which  he  has  reasonable  evidence  to  induce 

him  to  commence,  though  it  may  not  be  sufficient  to  induce  a  jury 

to  convict  the  defendant. 

Neither  do  I  see  any  reason  why  the  bringing  an  appeal  against 
one  who  hath  been  before  indicted,  by  a  sufficient  indictment  (a)  (a)  to  Edw.  4. 
of  the  very  same  (fi)  crime^  which  is  agreed  (c)  not  to  be  within  ^* 
the  meaning  of  the  statute,  should  be  the  only  excepted  case;  m'^oHLa.s. 
especially  considering  that  any  other  case,  wherein  the  appellant  33  H.  6.1. 
plainly  appears  to  proceed  on  a  probable  ground  of  suspicion,  is  40Ed.s.4«.«4. 
within  the  reason  given  in  many  books  {d)  for  the  favour  shewn  40  Ass.'i8! 
to  the  appellant  where  the  appellee  has  been  indicted  before;  (e)2t  Ass»39.  . 
which  is  this,  that  the  appellant  had  cause  and  evidence  to  pursue  ^^  ^-  ^*  ^ 
the  appeal,  and  it  appears  to  the  court  that  it  was  not  merely  ^ ^^ '^,*^. 
founded  on  malice.     And  this  is  also  one  of  the  reasons  given  in  14  H.7.  k. 
the  (e)  books,  why  the  appellant  is  not  to  render  damages  by  the  ^^  ^*  ^• 
intent  of  the  statute,  where  the  appellee  in  an  appeal  of  murder  is  f\  Damages,  67. 
found  guilty  of  homicide  $e  defendendo  only.     As  to  the  general  (a)  40  £d.  3. 
expressions  of  the  books  above-mentioned,  in  which  damages  seem  ^'. 
of  course  to  be  awarded  againt  the  appellant  without  any  inquiry  3^  21  Ass!  77. 
whether  his  appeal  were  malicious  or  not,  it  may  be  answered,  2  Inst.  384. 
that  the  books  speak  as  generally  in  relation  to  tiie  recovery  of  C/^l*p°'**^^ 
the  damages  against  the  abettors,  and  yet  it  seems  (f)  plain  from  piowden^ss. 
the  whole  purport  of  the  statute,  that  they  are  not  widiin  the  pur-  seems  contrary, 
view  of  it,  unless  their  abetment  were  founded  on  malice.    And  T^ys^I^V'^^^ 
some  (^)  seem  to  have  gone  so  far  as  to  hold,  that  the  heir  who  pfrty'io!*"^' 
abets  his  mother  in  bringing  an  appeal  for  the  death  of  his  father,  plowden,*88. 
can  be  in  no  case  within  the  statute,  by  reason  of  such  abetment,  ^  ^Qs^*  ^^* 
because  nature  and  duty  oblige  him  in  such  a  case  to  abet  his 
mother. 

But  this  reasoning,  if  strictly  examined,  seems  to  prove  no 
more  than  this,  that  in  such  case  the  heir  shall  prima  facie  be  in- 
tended to  have  abetted  the  appellant  rather  out  of  duty  than  ma- 
lice, and  that  therefore  he  shall  not  be  taken  to  be  within  the  pur- 
view of  the  statute,  without  very  strong  evidence  of  his  malice. 
But  surely  it  cannot  be  denied,  that  in  some  cases  it  may  be  no- 
torious, that  an  heir  abets  such  an  appeal,  not  out  of  duty  but 
malice ;  as  where  he  himself,  without  the  least  probable  ground 
of  suspicion,  is  the  first  promoter  of  the  prosecution ;  or  where 
he  causes  it  to  be  carried  on  by  violent  and  unfair  methods,  not 
for  the  sake  of  justice,  but  oppression ;  in  which  cases  it  seems 
harsh  to  say,  that  he  is  not  as  well  within  the  meaning  as  letter 
of  th6  statute. 

Sect.  141.  Secondly,  In  the  construction  of  the  words  '/ho-  (fc)F.  Corooc, 
micides  and  other  felonies,''  in  the  preamble  of  the  statute,  it  hath  275. 383. 
(A)  been  adjudged  that  the  purview  of  it  extends  to  a  rape,  which  ^x^g^®"j  ^/^  * 
was  made  a  felony  by  another  (/)  branch  of  the  same  statute ;  50.        '     ' 

T  2  and 
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(a)  s  Inst.  384.   and  it  is  (a)  holden,  both  by  Coke  and  Staundford^  that  it  in 
^*  ^^^'      like  manner  extends  to  offences  made  felonies  by  any  subse^quent 


statute* 

Sect,  142.   Thirdly,   In   the   construction  of  these  words^ 
^  "  When  any  being  appealed  of  felony  surmised  upon  him^  doth 

(6)S.P.C.i69.  "  acquit  himself  in  the  king's  court  in  due  manner,  either  at  the 
livi^T^i  *'  ^^^^ ^^ ^®  appellor  or  of  our  lord  the  king ;"  it  seems  to  have 
(c)s'p.C.  169.  been  generally  agreed,  that  no  acquittal  is  within  the  intention  of 
U)  4  Co,  47.  the  statute,  (6)  unless  it  be  had  on  an  appeal,  (either  at  the  suit 
9H*4.*«f^'  of  the  party,  or  of  the  king,  after  a  nonsuit  of  the  party,)  and 
Vide  9H.  5. 1.  be  of  such  a  nature  as  (c)  finally  to  bar  all  other  prosecutions 
(e)  2  Inst  385.  for  the  Same  felony,  whether  at  the  suit  of  the  king,  or  of  the 
But'33l&  ^1  ^^^^f  or  any  other  party.  And  therefore  it  seems  clear,  that 
p.  Cor.  102.  *  no  damages  shall  be  recovered  on  the  (d)  abatement  of  an 
48  Ed.  3.  2«.  appeal,  nor  on  the  bare  (e)  nonsuit  of  the  appellant,  nor  where 
U^^i^suaab.  ^^^  appellant  is  barred  either  by  a(/)  demurrer,  or  by  a(g)  plea, 
K  Cor.  12.  shewing  that  he  is  not  entitled  to  the  appeal,  nor  on  any  acquittal 
S.  P.  C.  169.  on  an  insuiBcient  (A)  original ;  because  in  all  these  cases  the  ap- 
2  Inst  3C^  ^  pellee  is  liable  to  another  prosecution  for  the  same  felony.  And 
S.P.C.  169.  if  A  person  appealed  of  murder,  be  found  guilty  (i)  of  homicide 
(h)  4  Co.  45.  by  a  misadventure,  or  se  defendendo,  which  will  be  a  bar  of  any 
i^'cor  444  Other  prosecution  for  the  same  killing,  yet  it  hath  been  resolved 
9  H.  5.'  2.  '  ^^^^  he  shall  not  recover  damages,  not  (ft)  only  because  it  appears 
S.  P.  C.  169.  that  the  appeal  was  not  groundless,  but  also  because  the  appellee 
(022  Assize,     j^  „^j  j^^^jy  acquitted. 

2  Inst.  385.    S.  P.  C.  199.    (ik)  Vide  sup.  sect  138. 

(041  Ass.  and       But  it  is  (/)  clear,  that  the  appellee  is  entitled  to  his  damages, 
F.  Cor. 275.881.  ^^ere  he  is  acquitted  on  an  appeal  at  the  suit  of  the  king,  after 
Damages,  77.     a  nonsuit  of  the  plaintiff,  where  he  vanquishes  (m)  the  appellant 
(w)  F.Cor.  98.  in  a  trial  by  battle.    Also  if  two  be  appealed,  the  one  as  princi- 
pal and  the  other  as  accessary,  and  the  jury  being  charged  on  the 
accessary  as  well  as  the  principal,  do  acquit  the  principal,  it  seems 
(n)S,^,C.i6Q,  to  be  («)  ^reed,  that  the  accessary  shall  recover  damages  by  the 
2  Inst.  385.       intent  of  the  statute,  without  an  express  verdict  concerning  him, 
33  H.  6. 1.        because  he  is  impliedly  acquitted  by  the  acquittal  of  the  princi- 
pal ;  for  it  is  impossible  that  there  should  be  an  accessary  where 
there  is  no  principal.     And  this  reason  seems  to  hold  as  strongly 
for  the  damages,  where  the  accessary  doth  not  appear  on  the  trial 
or  acquittal  of  the  principal ;  because  in  such  case  the  acquittal 
(o)33H.6. 1.    of  the  principal  is  as(o)  much  an  acquittal  of  the  accessary,  as 

where  he  doth  appear. 

<p)  2  Inst  385.  But  it  is  holden  (p)  by  Sir  Edward  Coke,  that  such  an  acces- 
sary shall  not  recover  damages,  because  no  jury  can  be  returned 

VWett '£^24!  ^^  .^*.s®8s  them ;  and  Sir  William  Staundford  {q)  seems  to  be  of 
opinion,  that  such  an  accessary  shall  not  recover  damages,  unless 
he  be  expressly  acquitted  by  verdict,  after  the  acquittal  of  the 

(r)  Vidcanp.     principal.     Yet  whether  (r)  the  justices  themselves  may  not,  in 

sect  62, 53.       ^  ^^^^  ^f  ^jjjg  nature,  if  they  think  fit,  assess  the  damages  without 

any  jury,  or  else  assess  them  by  an  inquest  of  office,  may  de- 
serve to  be  considered.  Also  it  seems  to  be  to  little  purpose  to 
'  require  an  actual  acquittal  of  a  person,  where  it  appears  by  the 
acquittal  of  another^  that  he  could  not  be  guilty.     However  it 

seems 
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seems  clear,  that  a  person  appealed  as  accessary  to  two  principals, 
shall  not  (a)  recover  damages  by  the  acquittal  of  one  of  them ;  (a)  2  Inst.  385. 
because  for  what  appears  he  might  be  accessary  to  the  other.  ?^cV465 
Neither  (6)  shall  he  recover  damages  where  he  is  discharged  by  (6)S.F.C.t73. 
the  death  of  the  principal  before  his  attainder,  because  it  doth  not  33  U.  6.  i. 
appear  that  he  might  have  been  guilty. 

Sect,  143.  It  seems  at  this  day,  that  if  a  defendant,  appearing 
upon  erroneous  process  to  a  good  appeal,  be  acquitted,  he  shall 
recover  damages  by  the  intent  of  the  said  clause,  because  such  an 
acquittal  is  a  good  bar  of  any  other  prosecution  for  the  same  ^  x  q  „  v 
felony,  and  the  life  of  the  appellee  was  put  in  danger  by  the  (c)  j  Xiut  3^. 
appeal.  But  there  were  formerly  some  opinions,  that  the  appellee  Qu.S.P.C.  169. 
in  such  a  case  should  not  recover  damages,  because  his  life  was  f;  p*""*  ***• 
not  in  danger  at  the  time  of  the  trial,  for  that  he  might  have  taken  q^^  j^  284. 
advantage  of  the  error  in  the  process.  4  Co.  45. 

But  granting  it  to  be  a  good  rule,  that  the  defendant  shall  not 
recover  damages  where  his  life  is  not  in  danger  at  the  time  of  the 
trial,  which  yet  I  find  not  confirmed  by  any  authority,  besides  the 
Year  Book  of  9  Hen.  5.  c.  ^L  it  may  be  answered,  that  in  the  case 
in  question  the  defendant's  life  is  in  danger  at  the  time  of  the 
trial,  because  the  ei:ror  in  the  process  is  salved  by  his  appearance; 
as  shall  be  shewn  more  at  large  in  the  chapter  concerning  Pro- 
cess. 

Sect.  144.  If  a  person  who  has  taken  a  release,  or  prayed  the 
benefit  of  clergy,  wave  such  release,  or  benefit  of  clergy,  and  put 
himself  on  his  trial  and  be  acquitted,  it  is  said,  (d)  that  he  shall  («0  S.  P.  C. 
recover  his  damages,  notwithstanding  the  objection  that  the  taking  ^^-  ^J^- 
such  release  or  making  such  prayer,  seem  to  carry  with  them  an  386.  &  33  H. 
implied  confession  of  guilt.  6.  i. 

Sup.  sect.  135. 
Sect.  145.  Wherever  any  person  is  so  far  acquitted  on  an  ap- 
peal carried  on  at  the  suit  of  the  party,  as  to  be  entitled  to  his 
damages,  (e)  he  shall  have  judgment  for  them  without  any  pro-  («)S.P.C.169. 
cess  to  bring  in  the  party  to  answer  to  the  damages,  because  he 
is  still  in  court ;  but  where  he  is  so  acquitted  on  an  appeal  car- 
ried on  at  the  suit  of  the  king  after  a  nonsuit  of  the  party,  he  shall 
not  recover  damages,  without  a  scire  facias  to  bring  in  the  party, 
because  he  was  out  of  court  by  the  nonsuit. 

Sect.  146.  Fourthly,  In  the  construction  of  these  words, 
''  The  justices  before  whom  the  appeal  shall  be  heard  and  deter- 
*'  mined,  shall  punish  the  appellor  by  a  year's  imprisonment,  and 
the  appellor  shall  nevertheless  restore  to  the  parties  appealed 
their  damages,  according  to  the  discretion  of  the  justices,  having 
respect  to  the  imprisonment,  or  arrestment,  that  the  party  ap- 
pealed hath  sustained  by  reason  of  such  appeals,  and  to  the  in- 
famy that  they  have  incurred  by  the  imprisonment,  or  other- 
wbe,  8cc."  the  following  points  have  been  holden. 

First,  That  justices  of  nisiprius  if)  have  no  power  to  give  (/)  to  Ed.  4. 
judgment  for  such  imprisonment  or  damages,  upon  an  acquittal  Jj*Ed.4.  lo. 
before  them,  whether  before  or  since  the  statute  of  14  Hen.  6.  s.  P.  C.  119*. 

by  S  Inst.  386. 
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by, which  it  is  enacted^  *'  That  such  justices  shall  have  power,  in 

**  all  cases  of  felony  or  treason,  to  give  their  judgments  as  well 

(a)S.P.C.i69.  *♦  where  a  man  is  acquitted,  as  where  he  is  attainted."     For  (a) 

the  words  above-mentioned  in  the  statute  of  Westminster  the 
second  are  to  be  intended  of  such  justices  only  before  whom  the 
whole  plea  of  the  appeal  is  heard  and  determined,  and  therefore 
in  strictness  can  extend  to  the  justices  of  the  king's  bench  only, 
where  the  appeal  is  commenced  before  them,  (for  that  the  whole 
appeal  is  in  such  case  heard  and  determined  before  them,  either 
in  person,  or  else  by  others  delegated  by,  and  representing  them,) 
and  not  to  the  justices  of  7iisi  prim,  who  have  nothing  to  do 
with  the  appeal  before  the  trial,  nor  any  original  power  to  try  it. 
And  the  statute  above-mentioned  of  14  Hen.  6.  hath  been  con- 
strued to  intend  only  to  enable  justices  of  nisi  priiis  to  give  the 
(h)  4  Co.  95.      principal  judgment,  and  not  to  transfer  to  them  from  the  court  of 
I)^e*\^        king's  bench  a  power  in  collateral  matters.     Yet  (b)  justices  of 
B.  Appeal,  113.  nmprius  have  by  usage,  not  now  to  be  disputed,  gained  a  power 
F.  Corone,  463.  to  assess  the  damages,  and  to  inquire  of  the  sufficiency  of  the 
8  H.  5. 6.         plaintiff  to  answer  them,  and  also  of  the  abettors.     But  I  do  not 
(c)  22  Ed.  4.19.  find  that  they  have  ever  given  judgment  for  the  damages.     Yet 
B.  Appeal,  113.  ^^^e  is  no  doubt  (c)  but  that,  if  such  justices  be  also  justices  of 
assize,  and  as  such  have  an  appeal  commenced  before  them,  they 
may,  as  justices  of  assize,  upon  the  acquittal  of  the  appellee,  not 
only  inquire  of  the  damages,  &c.  but  also  give  judgment  for  them, 
both  by  the  letter  and  meaning  of  the  statute. 

Sect.  147.  Secondly,  That  if  a  jury  give  too  small  damages 
(d)C.EIu.223.  to  the  appellee,  the  court  may  increase  (d)  them;  from  which  it 
Vide  2  Inst  geems  to  follow,  that  if  a  jury  give  too  large  damages,  the  court 
42  Assize,  19.  may  abridge  them.  And  surely  no  less  can  be  implied  by  the 
seems  contrary,  statute's  Ordering,  **  that  the  damages  shall  be  given  according 
14  H^  9*^^*   "  ^  ^^®  discretion  of  the  justices,  respect  being  had  to  the  im- 

8  H.  4. 23.  p.  9.  **  prisonment,  8cc."  And  this  construction  also  seems  agreeable 
3  H,  4. 4.  p.  to  the  rules  of  law  in  other  cases,  by  which  the  court  is  said  (e) 
7^H  6  31         ^^  ^i^^Q  a  general  discretionary  power,  except  in  some  special 

9  h!  6. 31.*  cases,  as  local  (A  trespasses,  &c.  either  to  increase  or  abridge  the 
19  H.  6. 10.  damages  found  by  an  inquest  of  office  ;  and  where  a  jury,  which 
vide^B^'d  2  ^^^^  acquitted  an  appellee,  inquires  afterwards  of  the  damages,  it 
Sup.  s.  5t\  '  '  seems  in  respect  of  such  inquiry  to  be  no  more  than  an  inquest 
(f)  27  H.  8. 2.  of  office,  though  it  were  returned  to  try  the  cause. 

19  H.  6. 42> 

19  H.  6. 10.  p.  28.    3H.  6.  23. 

Sect.  148.  Thirdly,  That  if  there  be  several  appellees,  and 
fe)S.P.C.i70.  all  of  them  acquitted,  the  damages  ought  to.be  severally  (g)  as- 

11  h'  l^^'fi       scssed  as  to  every  one  of  them ;  and  this  doubtless  is  agreeable 

12  Coke,  126.  ^^^^  ^^  *^®  letter  and  meaning  of  the  statute,  which  provides  that 
8  Inst.  386.  in  the  giving  the  damages,  respect  shall  be  had  to  the  imprison- 
41  Assize,  24.  ment  and  infamy,  and  other  damage  sustained  by  reason  of  the 
8  H-'s!*!!''  *  appeal ;  and  these  being  several,  and  receiving  different  aggra- 
vations from  the  different  circumstances  of  the  person's  particular 
case,  it  cannot  but  be  reasonable  that  the  damages  be  assessed 

severally  also.  ^ 

»» 

Sect.  149.  Fourthly,  That  a  monk  or  feme  covert,  being  a|>- 

pealed 
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pealed  without  the  abbot  or  husband^  cannot  have  judgment  for 
the  damages  on  their  acquittal,  because  they  are  disabled  by  the 
kw  to  recover  any  damages  without  the  abbot  or  husband ;  and 
the  general  words  of  a  statute  shall  not  be  construed  to  enable 

E arsons  in  a  point  wherein  the  common  law  hath  disabled  them, 
ut  the  authority  of  this  opinion,  as  to  a  wife,  is  questioned  by 
Hobart  f(a^  neither  do  any  of  those(&)  who  seem  to  give  it  greater  M  Hob.  98. 
weight,  brmg  any  other  proof  of  it  than  a  note  in  Fitzherbert's  \}^J^\j^^' 
Abridgment,  of  a  resolution  to  such  purpose  in  the  time  of  Ed-  9Cokef73.' 
ward  the  Third  as  to  the  case  of  a  monk,  and  an  assertion  that  i  Boll.  iro. 
the  law  is  the  same  in  the  case  of  a  wife.  «  ^'^  ^^^;*^ 

F  •  Corone,  176. 

Against  which  it  may  be  plausibly  argued,  that  since  the  im- 
prisonment and  infamy  sustamed  by  a  feme  covert,  in  a  malicious 
appeal  against  her,  are  far  from  being  less,  grievous  in  respect  of 
her  coverture,  and  are  a  good(c)  ground  of  a  writ  of  conspiracy  at  (e)  t  lost  986. 
the  common  law,  brought  by  the^  husband  and  wife ;  and  since  ^^*  3-  ^^* 
the  wife  may  take  any  thing  to  the  benefit  of  her  husband,  and  it  ^  ^^  ^^'' 
appears  to  the  court  that  the  appellant  by  his  own  act,  without 
any  dejhult  either  in  the  husband  or  wife,  gives  them^  a  good  title 
to  the  damages  ;  and  since  no  express  judgment  can  be  given  for 
the  husband,  being  not  a  party  to  the  record,  and  it  is  mostYor 
his  advantage,  as  well  as  his  wife's,  that  a  present  judgment  be 
given ;  it  may  perhaps  be  thought  no  unreasonable  construction 
of  the  statute,  that  m  this  particular  case  judgment  should  be 
given  for  the  wife  to  recover  the  damages,  whichv would  as  much 
enure  for  the  benefit  of  herself  and  her  husband,  as  an  express 
judgment  for  them  both  on  a  writ  of  conspiracy. 

However  it  is  certain,((2)  that  if  the  husband  and  wife  are  both  (<0  ?•  Judg. 
of  them  appealed  and  acquitted,  they  shall  have  a  joint  judgment  1?\  «««  -g^ 
for  the  damage  done  to  the  wife,  for  which  the  wife  alone  shall  n  h.4.  16,17! 
sue  execution  if  the  husband  die  without  suing  it,  and  the  hus-  S.  P.  C.  170.  bl 
band  alone  shall  have  judgment  for  the  damage  done  to  himself. 

Fifthly,  In  the  construction  of  the  words,  "  And  if  perad- 
venture  the  appellor  be  not  able  to  recompense  the  damages,  it 
shall  be  inquired  by  whose  abetment,  by  malice,  the  appeal  was 
commenced,  if  the  party  appealed  desire  it ;  and  if  it  be  found 
^'  by  the  same  inquest,  that  any  man  is  abettor  through  malice,  he 
"  shall  be  distrained  by  a  judicial  writ,  at  the  suit  of  the  party 
'^  appealed,  to  come  before  the  justices,  8cc.,*'  the  following  points 
have  been  holden. 

SeeU  150.  Fihst,  That(c)  the  abettors  are  in  no  case  liable  to  («)S.P.C.i70, 
render  damages,  where  the  appellant  himself  is  not  liable,  though  i^^* 
never  so  sufiicient ;  and  this  is  confirmed  by  experience,  and  the  *^^^^* 
manifest  purport  of  the  statute,  which  by  directing  that  the  abet- 
tors be  inquired  of,  where  the  appellant  appears  insufficient  to 
answer  the  damages,  plainly  intimates  that  they  are  to  be  inquired 
of  in  such  cases  only,  wherein  the  appellant  must  have  answered 
them  if  he  had  been  able ;  and  agreeably  hereto  it  seems  to  be  (/)  fOH.  7.  7. 
settled,  (y)  that  a  release  of  damage^  to  the  appellant  will  dis- 
charge the  abettors,  if  they  can  produce  it. 

Sect.  151.  SBCONDLYy  That  (g)  unless  the  appellant  be  found  (g)  9  loAt  386. 
by  the  jury  to  be  insufficient,  the  abettors  shall  not  be  inquired  of; 

and 
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and  yet  the  statute  doth  not  expressly  direct  that  the  jury  shall 
inquire  of  the  sufficiency  of  the  appellant.  But  it  being  the  ge- 
neral method  of  the  law  in  other  cases  of  the  like  nature^  to  make 
an  inquiry  by  a  jury,  it  is  certs^inly  a  reasonable  construction  of 
the  general  words  of  the  statute,  that  such  inquiry  may  be  made 
in  the  present  case.  Yet>  whether  the  justices  themselves  may 
not,  if  diey  think  fit^  make  such  inquiry  without  a  jury,  it  being 
but  an  inquiry  of  office,  may  deserve  to  be  considered  for  the  rea- 
sons in  the  5£d  and  147th  sections  of  this  chapter.  However, 
there  can  be  no  doubt  but  that  the  insufficiency  of  the  appellant 
must  appear  by  one  or  the  other  of  these  inquiries,  before  the 
abettors  can  be  inquired  of. 

S)S.P.C.i7i.  Sect.  152.  Thirdly,  That(a)  the  abettors  may  traverse  the 
i«  c^k^itk^'  jury's  finding  the  appellant  to  be  insufficient,  or  that  they  abetted 
^  Lut  586.  '  nim,  &c. ;  for  it  is  hard  that  a  man  should  be  concluded  by  any 
Rastal,  44.  matter  whatsoever,  found  to  his  prejudice  in  an  action  to  which 
^^  s'^Pr'  ^70  ^  *®  °^  ^^y  privy.  Also  it  is  holden  by  Staundford,(i)  that  if  a 
^  ^  '  '  *      '  jury  on .  the  acquittal  of  one  defendant,  find  that  there  were  no 

abettors,  yet  they  may  afterwards,  on  the  acquittal  of  another  de- 
fendant, find  that  there  were  abettors,  because  there  is  no  reason 
that  the  first  inquest  shall  bind  one  who  is  not  privy  to  it,  and  has 
no  remedy  against  it.  But  the  contrary  hereto  is  holden  in  the 
(e)  41  Assise,  Book  of  Assizes,  (c)  where  the  court  refused  to  inquire  of  the 
'  ^^  abettors  on  .the  acquittal  of  a  defendant,  because  it  had  been 

found  on  the  acquittal  of  another,  that  there  were  no  abettors  : 
but  this  case,  if  thoroughly  examined,  seems  repugnant  to  itself; 
for  the  jury  were  permitted  on  the  second  acquittal  to  tax  the  da- 
mages, which  yet  are  said  to  have  been  taxed  before ;  but  to 
what  purpose  should  this  be  done,  unless  it  were  first  found  that 
the  appellant  was  sufficient,  or  else  that  there  were  abettors, 
which  could  not  but  controul  the  first  finding,  as  also  the  second 
(<i)  ij  Coke,  taxation  of  the  damages  must  do,  unless  it  were  wholly  the  same 
sf  P.  c.  170.     with  the  first. 

8  HL  5^6f'  Sect.  153.  Fourthly,  That(d)  if  the  appellant  be  found  suffi- 

26  H.  8.  3.  cient  to  render  part  of  the  damages,  and  not  the  whole,  judgment 
J  Inst.  ^'  shall  be  given  against  the  abettors  for  the  whole,  and  not  for  part 
463.^'*  *'  *  against  them,  and  for  the  other  part  against  the  appellant;  for 
B.  Appeal,  96.  that  these  words  of  the  statute,  "  If  peradventure  the  appellor  be 
Contra,  41.       j^q^  j^y^  ^  recompense  the  damages,"  must  be  understood  of  all 

Assise,  8*  ,1        1  *  " 

F.  Coione,  «19.  ^®  damages. 

W^Cw.^is.       Sect.  154.  Fifthly,  That  (e)  the  appellee  after  his  acquittal 

may  sue  for  the  damages  by  attorney. 

(/)  F.  Act  s.  le      Sect.  155.  SIXTHLY,  That(/)  though  the  statute  expressly  give 

*T'*^'  only  judicial  process  for  the  recovery  of  the  damages  against  the 

1.^0.^71^'  abettors,  yet  the  appellee  may,  if  he  think  fit,  take  out  an  original 

Co.  Lt  139.*     writ  of  abetment,  grounded  on  the  statute,  and  therein  count  to 

greater  damages  than  were  found  by  the  jury ;  which  in  respect 

of  such  finding,  being  but  in  nature  of  an  inquest  of  office,  shall 

not  conclude  the  appellee. 

(^)S.P.C.i7i.  Sect.  156.  Seventhly,  That(g)if  the  appellee chuse rather  to 
s  XiuuS86,387.  proceed  for  the  recovery  of  his  damages  by  judicial  process  than 

by  original,  it  is  safest  for  him  to  make  use  of  a  distress,  which  is 

given 
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given  by  the  express  words  of  the  statute ;  yet  there  is  a  note(a)  (a)  F.  Cor.  102. 

of  an  old  case,  wherein  a  venire  facias  was  first  awarded  ;  but  it 

is(b)  questionable  whether  this  be  justified  by  the  statute  or  not.  (&)S.P.C.  i7i. 

^  2  Inst.  386, 387. 

Sect.  157.  Eighthly,  That(c)  it  is  time  enough  for  the  ap-  (c)S.P.c.i7i. 
pellee  to  shew  the  time  and  place  of  the  abetment,  when  the  |^^**^' 
abettors  appear  upon  such  process ;  and  by  such  shewing  he    '      '     ' 
supplies  the  omission  of  the  jury  in  not  finding  any  time  or  place, 
on  their  inquiry  of  the  abetment,  8cc. 

Sect.  158.   Ninthly,  That(cf)  the  nonsuit  of  an  appellee,  (i{)S.P.C.  i7i. 
either  in  an  original  writ,  or  process  against  the  abettors,  whether  ^^5?^  ^^^*«q 
before  or  after  appearance,  is  no  bar  of  a  second  writ  or  process.    *     ^°°^' 

As  to  the  Seventh  General  Point,  viz.  Where  the  appel- 
lant is  to  be  fined. 

Sect.  159*  There  can  be  no  doubt  but  (e)  that  by  the  express  (^)  s.P.Ci70. 
words  of  the  above-expounded  statute  of  Westminster  the  Se-  *".  Fines, «. 
cond,  c.  18.  wherever  the  appellant,  or  his  abettors,  are  by  the  Jj  a^%9, 
purport  thereof  to  render  damages  to  an  appellee,  they  are  also  8  H.  4.  17. 
to  be  fined  to  the  king,  and  imprisoned  for  a  year. 

Also  it  seems  clear  from  the  general  purport  of  the  books,(y*)  (/)  See  the 
that  an  appellant  appearing  to  have  brought  an  ill-grounded  ap-  ^^^^^  ci^  'm 
peal,  whether  of  felony  or  mayhem,  (g)  shall  be  fined,  in  many  ^rt  of  JiA8*mc- 
cases  wherein  he  is  not  liable  to  render  damages  by  the  statute  tion. 
above-mentioned;  as  where  he  is  nonsuit,(A)  either  against  all,  or  '•  ^or.  1.17. 
part(i)  of  the  appellees  only,  whether  after,  or,  as  some(A;)  have  I  p.^C.?70 
holden,  before  appearance,  or  where  the  writ  abates  through  the  seems  contrary, 
default  (/)  of  the  appellant  in  wilfully  suing  by  B,(m)  wrong  name,  ^)40A8U£e,]. 
or (11)  a  vitious  writ,  &c. ;  and  even  a  feme  covert, {0)  suing  an  ap-  (h)¥/Fine^49\ 
peal  known  by  her  to  be  groundless,  as  for  the  death  of  a  husband  41  Assise,  8. 
whom  she  knows  to  be  alive,  shall  be  fined.  F.  Corone,  «i9. 

Damans,  77. 
(t)  99  Assise,  82.    F.  Corone,  182.    (k)  F.  Fines,  107.   (0  8  Coke,  60.    (m)  9  H.  5.  1.    F.  Fines,  $8. 
B.  Fines,  16.    (n)  F.  Cor.  121.    (p)  B.  Appeal,  25.    8  H.  4.  17. 

But  it  is  certain  that  where  a  writ  abates  by  the  Hct(p)  of  God,  (p)  F.  Brief, 
or  for  any  other  cause  no  way  imputable  to  the  appellant,  he  shall  ^^^* 
neither  be  fined  nor  amerced.  /  x «  «. 

U)  B.  Fines  for 

Also  it  is  certain  that  an  infant  is  in  no  case  to  be  fined  for  a  ^<>^™P^  ^7. 
false  appeal;  but  some (9)  have  holden  that  he  may  be  amerced,  (r)Co.Ut.i27. 
which  IS  contradicted  by  others,  who  say  (r)  that  an  infant  can  in  Cro.  Car.  i6i«  * 
no  case  be  amerced.  Yl^®  ?  ?"T: 

Abr.  462, 46S. 


CHAP.  XXIV. 
OF  APPROVER. 

Having  gone  through  the  several  kinds  of  appeals  by  inno- 
cent persons,  I  am  now,  in  the  second  place,  to  consider  the  na^ 
ture  of  an  appeal  by  an  offender  confessing  himself  to  be  guilty, 
who  is  commonly  called  a  prover  or  approver  {s)  in  English,  or  («)  S.P.C.  142. 
j^robator  in  Latin,  because  he  must,  at  his  peril,  prove  his  appeal  ^  J"»*«  ^^' 
in  eveiy  pomt^  and  for  so  doing  is  pardoned  of  course.  226  '^'  ^*^' 

For 
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For  the  better  understanding  the  nature  of  such  appeal^  I  shall 
examine  the  following  particulars. 

i.  When  a  man  may  be  said  to  become  an  approver. 

2.  Who  may  be  admitted  to  be  approvers,  and  who  not. 

3.  In  what  cases  a  person  may  be  an  approver. 

4.  Of  what  offences  a  person  may  .be  an  approver. 

5.  Against  what  offenders  a  person  may  be  an  approver. 

6.  Before  what  justices  a  person  may  be  an  approver. 

7.  How  they  are  to  be  ordered  and  demeaned,  both  before  and 
after  the  appeal.  * 

8.  What  process  is  to  be  awarded  against  the  appellees. 

9-  In  what  manner  the  court  is  to  proceed  upon^  and  after  the 
trial. 

10.  How  the  approver  is  ta  be  rewarded  for  making  good  his 
appeal. 

As  to  the  First  Point,  viz.  When  a  man  may  be  said  to  be- 
come an  approver. 

<•)  2  Hale,  228,  ^^^^'  ^*  I^  seems  agreed,(a)  that  a  man  is  then  properly  an  ap- 
229.  prover,  when  being  indicted  of  treason  or  felony,  before  compe- 

3lnat.i2fiU30.  tent  judges,  and  in  prison  for  the  same,  and  capable  of  being  an 
^^ '  '  approver,  he  confesses  the  indictment,  and  is  sworn  to  reveal  all 
the  treasons  and  felonies  he  knows,  and  then  before  a  coroner  en- 
ters his  appeal  against  all  who  were  partners  with  him  in  the 
crime  in  die  indictment,  being  at  the  time  of  the  appeal  within 
the  realm. 

As  to  the  Second  Point,  viz.  Who  may  be  admitted  to  be  ap- 
provers, and  who  not,  I  shall  observe, 

(6)  3  imt.  129.       Sect.  3.  First,  That  (6)  a  peer  of  the  realm  cannot  be  an  ap- 

Sammary,  192.    prover. 

(c)  3  Inst  129.  Sect.  4.  SECONDLY,  (c)  That  neither  the  person  attainted  of 
Samraary,  192.  treason  or  felony,  nor  even  one  outlawed  in  a  personal  action,  as 
B  c'or^*8i*2U.  ^^™®  ^^yX4)  can  be  an  appix>ver,  because  by  his  attainder  or  out- 
F.Cor.*  112.  *  iawry  he  is  out  of  the  law,  and  his  ac(Xisa.tion  shall  not  be  of  such 
127. 167.387.    credit,  as  to  put  any  person  upon  his  trial. 

11  Assise,  fr.        Sect.  5.  Thirdly,  That  an  ideot,  (e)  or  person  bom  deaf  and 

/Ji  b"a^  D*'67  ^*"™^'  ^^  ^'^y  ^°®  ^^^  ^®  '*^^  compos  at  the  time,  or  an  infant 
Sup.  c.  23. 8.32!  under  the  age  of  discretion,  cannot  be  an  approver,  because  no 
B.  Cor.  175.  such  person  ought  to  be  admitted  to  take  the  oath  before  the  co- 
l*^p  c*  14?.^*  roner,  without  which  there  can  be  no  approvement. 

(Ktfc^^'      Sect.  6.  Fourthly,  That  is  holden  both  by  Staundford,(/) 

]r47.  '    '   '      Coke,  (g)  and  Hale,  (A)  that  no  woman  nor  infant  can  be  an  ap- 

(jg)  3  List.  129.  prover.     But  it  is  observable  that  the  opinions  of  Staundford  and 

(&)  Snin.  192.     Qq\^q  geem  chiefly  to  be  grounded  on  this  foundation,  that  the 

^'  appellee  may  have  such  like  exceptions  against  approvers  as  the 

defendant  may  have  on  appeal  brought  by  a  lawful  person,  and 

therefore  may  except  that  the  approver  is  within  age,  or  a  woinan, 

&c. 


Ch.  24.  OF  APPROVER.  283 

&c.  because  such  persons  cannot  wage  battle ;  but  it  being  set- 
tled at  this  day,  that  these  are  no  good  exceptions  to  an  appeal 
brought  by  a  lawful  person^  as  hath  been  more  fully  shewn  in  the 
precedent  chapter/a)  it  seems  to  be  justly  questionable,  whether  (a)  Sect.  30,  si. 
they  are  now  to  be  admitted  as  good  exceptions  to  an  appeal  by 
an  approver.  To  which  may  be  added,  that  in  the  opinion  of 
Hale,(&)  contrary  to  that  of  Staundford  (c)  and  Coke,ld)  a  man  (ft) Sum.  192. 
above  the  age  of  seventy,  or  maimed,  may  be  an  approver,  though  *  Hale,  233, 

he  cannot  wage  battle;  from  whence  it  follows  clearly,  that  m /<.\'s. p. c.ur. 
the  judgment  of  Hale,  there  is  no  necessity  that  an  approver  (d)  s  Imt!  U9. 
should  be  able  to  wage  battle.  Vide  Cowp. 

°  ^  536.  Mrs. 

Sect.  7.  I^FTHLY,  That  it  seems  to  be  agreed, (e)  that  a  per-  Biwdd'acate. 
son  in  holy  orders  cannot  be  an  approver,  because  it  is  a  rule,  8  Inst  iS  ^*^' 
that  no  member  of  the  clergy  can  sue  any  appeal  whatsoever,  in  a 
matter  or  cause  of  death* 

As  to  the  Third  Point,  viz.  In  what  cases  one  may  be  ad- 
mitted to  be  an  approver,  I  shall  observe. 

Sect.  8.  First,  That  no  one(/)  shall  be  admitted  to  be  an  ap-  C/*)  P.  Cor.  so. 
prover,  till  he  hath  confessed  the  crime  charged  against  him  m  ^^'  ^^« 
his  indictment. 

Sect.  9.  Secondly,  That  it  is  holden(g)  in  some  books,  that  ^^„ma"V9?' 

he  who  hath  once  pleaded  not  guilty  cannot  be  an  approver,  but  s.  P.  C.144.  ' 

shall  be  hanged,  because  he  is  found  false,  and  his  confession  F.  Cor.  440. 

contradicts  his  former  plea ;  yet  the  contrary  hereunto  is  holden  J^  ^^'  ^' ^^* 

by  others,  (A)  and  Staundford  (t)  admits  that  the  court,  of  grace,  (A)  Finch,  387. 

may  admit  such  persons  to  be  approvers,  and  this  is  as  much  as  ^^  £dw.  4.  lo. 

can  be  contended  for  in  any  other  case;  for  it  seems  agreed, (A)  /|)*g  p^'^'aI* 

that  the  court  is  not  bound  of  right  to  admit  any  person  whatso-  a)  i  Ust.  ispl 

ever  to  be  an  approver.  summary,  194. 

it£dw.  4.  10. 
Sect.  10.   Thirdly,  That  it  is  agreed,  (/)  that  any  one  in-  11  Hen.  7.  5. 

dieted  of  treason  or  felony  may  be  an  approver,  but  that  unless  L^^jio*^' 

the  crime  with  which  the  person  is  charged  amount  either  to  21H.  6.  34. 

felony  or  treason,  he  cannot  be  an  approver.  (0  t^  H.  6. 

Sect.  1 1.  Fourthly,  That  it  is  also  agreed ,(m)  that  no  person  3  List  i$9. 
accused  of  treason  or  felony  can  be  an  approver,  unless  he  be  ||  ^'ig?'  *®* 
actually  indicted  for  it ;  because  his  confession  amounts  not  to  a  p.  ciorone,  tsi. 
conviction  until  he  be  indicted,  and  consequently  puts  it  not  in  448. 
the  power  of  the  court  to  give  Judgment  against  hun,  when  his  ^*^^Ta^^' 
appeal  shall  be  rejected  or  falsified,  as  every  approvement  ought  (m)  3^inst.  129. 

to  do.  Summary,  193. 

Sect.  12.  Fifthly,  That  it  seems  also  to  be  generally  agreed/n)  s.  p.  c.  143. 
that  if  a  person  indicted  be  also  appealed  of  the  same  felony,  he  F.  Corone,  231. 
can  no  longer  be  an  approver;  the  reason  whereof  seems  to  be,  J^*?*  t^iig'^' 
that  though  the  king  may,  in  his  discretion,  by  admitting  a  person  ^ch,387.  * 
to  be  an  approver,  respite  the  judgment  and  execution  of  one  pro*  Summary,  193. 
secuted  by  indictment,  which  is  his  own  suit,  yet  he  cannot  delay  |  ^^^  ^^^ 
them  in  an  appeal,  which  is  the  suit  of  the  party ;  and  i  fortiori  181.' 
therefore  it  follows^  that(o)  if  a  person  be  appealed  only,  and  not  (o)tBich.3« 
indicted,  he  cannot  bo  an  approver.  iiH.r.  6. 

Sect.  13.  Sixthly,  That  notwithstanding  the  appeal  of  an  B.  Coroners, 
approver  may  in  some  respects  be  looked  upon  as  the  suit  of  the  ^5^^/^^ 

kmg,  seems  coDtrary. 
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(a)F.  Cor.  113.  kiog^  and  equivalent  to  an  indictment,  yet  the  appellee(a)  of  an 
I'h  i^*  ^^^'  approver  cannot  become  an  approver  himself,  not  only  because  it 
11  H.\  93,  ^ould  falsify  the  appeal  of  the  first  approver,  in  supposing  that 
seems  ooatniry.  he  had  omitted  some  of  his  partners,  but  also  because  it  would 

cause  an  infinite  delay;  for  the  appellee  of  such  an  approver 
might  as  well  become  an  approver  of  others,  and  so  on. 

As  to  the  Fourth  Point,  viz.  Of  what  offences  a  person 
may  be  admitted  to  approve  another* 

(&)S.P.C.i43.      Sect.  14.  It  seems  agreed,(6)  that  no  one  can  approve  another 

2  Hale,  S27.      of  any  other  offence,  but  the  very  crime  contained  in  the  indict- 

3  Inst^.^^.  °!^°^  ^^^  therefore  that  he  cannot  approve  a  man  of  a  crime  of  a 
2  Inst.  629.  '  different  nature,  (c)  nor  even  of  being  accessary,  4>efore  (d)  or 
Findb,  387.  after,  (e)  to  the  same  crime,  because  no  man  can  abet  or  receive 
217.  ^''^*^*  himself.  But  it  seems  also  to  be  agreed,  that  inasmuch  as  the 
40  Assise,  39.  oath  of  an  approver  is  general,(y )  to  discover  all  the  treasons  and 
11 H.  4. 93.  felonies  he  knows,  if  he  accuse  any  persons  of  crimes  of  a  diffe- 
((d)  27  Assize,  j.^^^  nature  from  his  own,  whether  in  the  same  or  a  foreign 
lOEdw.  4.  u.  <^<'unty,(g)  his  accusation  will  be  a  reasonable  ground  to  carry  on 
F.Cor.  35. 208.  a  prosecution  against  them  for  such  crimes,  though  it  (A)  be  not 
MF? Cor.' 126.*  ^^  ^^®'^  ^^  ^^^^^  sufficient  to  put  them  on  their  trials. 

(/)2liist.629.  Sammaiy,  194.  Cowper,335.  12  Edw.  4. 10.  F.  Cor.  37. 387.  (g)F.Cor.437» 
(h)  F.  Cor.  126, 127. 387. 

As  to  the  Fifth  Point,  viz.  Against  what  offenders  a  person 
may  be  admitted  to  become  an  approver. 

(t)  F.  Ass.  446.  Sect.  15.  It  seems  clear  (f)  that  a  man  may  be  an  approver 
F.  Cor.  460.  against  any  person  whatsoever  within  the  realm,  whether  he  live 
(ft)  S.P.cti*45.  ™  ^^^  same  or  in  a  foreign  count;^,  provided  he  be  named  of  the 

1  £dw.'4.'i6.  county  wherein  he  dwells.  But  it  is  said,  that  if  it  appear  either 
F.  Cor.  153.  by  the  confession(ft)  of  the  approver,  or  the  return(/)  of  the  she- 
21  h!"'.^^  riff,  or  the  testimony  (m)  of  persons  of  credit  in  the  county,(n) 
(m)  Sam.  195.  that  there  are  no  such  persons  as  some  of  those  named  in  the  ap- 
S.  P.  C.  145.  peal,  in  rerum  natura,  or  within  the(o)  realm,  or  even  (p)  withm 
Cn)B^Co^4^9*  ^^^  county  whereof  they  are  named  in  the  appeal,  the  approver 
21  H.'6.  34.  '  shall  be  hanged,  unless  the  court,(ar)  in  mercy,  will  spare  him,  be- 
SiM»°»i7*  i^^-  cause  his  appeal  in  respect  of  such  persons  appears  to  be  false, 
(^1  Edw.  3.   /  ^j.  tQ  „Q  purpose. 

sfvfc^iis.  ^^  ^^  ^^^  Sixth  Point,  viz.  Before  what  justices  a  person 
(p)  F.  Co.  46.    may  be  admitted  to  be  an  approver. 

(r)  3  lusL  i3o!  "^^^^^  ^^'  ^^  scems  to  be  a  settled  rule,  (r)  that  a  man  may  be 
s.  P.  C.  143.  an  approver  before  any  justices  who  have  power  to  assign  a  coro- 
S"ro«»ry,i94.  ner  to  take  the  appeal;  and  for  this  reason  it  seems  to  be 
S?P.  a  143?^*  agreed,(5)  that  one  may  be  an  approver  before  the  justices  of  the 
Summary,  194.   King's  Bench,  and  justices  of  goal  delivery,  and  justices  in  eyre. 

2  Hale,  229.  And  upon  this  ground  it  is  holden  in  Sir  Edward  Coke's  third 
0)3lMt!i3o!  Institute,  (0  and  also  in  Sir  Matthew  Hale's  (ii)  Pleas  of  the 
(tt)  Sum.  194. '   Crown,  under  the  chapter  of  Approver,  that  a  man  may  be  an 

2  Hale,  229.      approver  before  justices  of  oyer  and  terminer.    But  the  founda- 
"•  tion  of  this  opinion  seems  to  be  overthrown  by  what  is  said  by 

(*>4  !"»*•  ^^^*  both  these  authors  (x)  in  other  places,  wherein  it  is  holden  that 
i^Sa^si.  229.  justices  of  oyer  and  terminer  cannot  assign  a  coroner,  because  it 
(y)  Sum.  194.    IS  not  within  their  commission  :  and  it  seems  to  be  (y)  a  general 

3  Inst.  130.       |.|jg^  jIjj^j  those  Only  can  receive  the  appeal  of  an  approver  who 

b.  r.  U.  143.  ^^ 


\ 
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can  assign  a  coroner  to  take  it;  and  therefore  it  seems  to  be 
agreed,  that  neither  a  court-baron,  (a)  nor  justices  of  peace,  (fc)  (a>SQm.  194. 
nor  any  other  special  justices,  (c)  can  receive  such  appeal,  unless  %^^^']^i 
their  commission  extend  to  it.     And  for  the  like  reason  it  seems  2  H.  4/19.  * 
to  be  the  opinion  of  Sir  Edward  Coke,  (d)  that  the  Lord  High  10  Coke,  76. 
Steward  of  England  cannot  receive  such  an  appeal ;  but  this  is  ^^^^^^?' 
contradicted  by  Sir  Matthew  Hale.(e)  2  Hale,  229. 

As  to  the  Seventh  Point,  viz.  In  what  manner  an  approver  ^J)  s  Inst!  iso! 
is  to  be  ordered  and  demeaned,  both  before  and  after  the  appeal,  («)  Sam.  194. 
the  following  particulars  seem  most  remarkable.  ^  ^'^^  ^^* 

Sect.  17.  First,  It  seems  to  be  agreed,  (/)  that  wherever  a  (/)«iH.6.34. 
person  indicted  of  treason  or  felony  confesses  the  indictment,  19H.  6.  35. 
whether  he  s^pealed  others  or  not,  he  puts  it  entirely  in  the  dis-  p'cor.ga'  6?! 
cretion  of  the  court  either  to  give  judgment  and  award  execution  44r. 
against  him,  or  to  respite  them  until  he  shall  have  made  good  his  ^  ^^  ^^' 

«^^^»i  ^  Hale,  286. 

»PP«»^-  Cowper,335. 

Sect.  18.  Secondly,  That(g)  whenever  a  person  is  admitted  (^)2iii8t  629. 
to  become  an  approver,  the  court  shall  assign  a  coroner  to  receive  |*  P«  C.  143. 
his  appeal,  and  shall  take  an  oath  from  him  to  discover  all  the  ^^  £dw.°4.%'. 
treasons  and  felonies  that  he  knows. 

Sect.  19.  Thirdly,  That(A)  the  court  which  admits  a  man  to  (&)«  Hale,  229. 
become  an  approver,  ought  to  limit  him  a  certain  number  of  days  ^i  Edw'  4*w 
to  make  his  appeal  in;  during  which  it  is  holden  by  some,(i)  that  p.  Cor.  37.439. 
he  is  to  have  a  penny  a-day  as  his  wages  from  the  king;  but  by  26  Assize,  19. 
otheT8,(Jc)  that  he  ought  not  to  have  it  until  he  has  made  good  his  ^^p'^^^^f^' 
appeal^  by  convicting  the  appellees.  B.  Cor/34.  * 

Sect.90.  Fourthly,  That  the  approver  during  all  the  time  as-  ^^^  ^\  h.6.'34. 
signed  him  for  making  his  appeal,  ought  (/)  to  be  at  his  liberty.  Vide  2  Hale, 
and  out  of  prison;  for(m)  he  may  disavow  an  appeal  made  by  du-  *^-         ^ 
ress  of  imprisonment;  but  if  he  allege  that  an  appeal  was  ex-  §.  p/c.  145. 
torted  from  him  by  such  duress,  and  such  allegation  be  found  to  (m)F.Cor.2i8. 
be  false,  either  by  the  examination  of  the  coroner,  or  by  an  in-  JJ^I  *?^*  ^g 
quest  of  office,  the  approver  shall  be  hanged.  S.  P.  C.  145.* 

Sect.  21.  Fifthly,  That(n)  the  approver  ought  to  make  his  (n)  B.Cor.99. 
appeal  before  the  coroner  on  every  one  of  the  days  limited  for  the  |f  p^'^^g^/ 
making  of  it;  for  if  he  fail  on  any  one  of  them,  and  the  coroner 
record  such  failure,  judgment  shallbe  given  against  him.     And  so 
shall  it  be  also,(o)  if  after  he  have  formed  his  appeal  before  the  (0)2  Hale,  230. 
coroner,  he  make  the  least  variation  in  his  repeating  it  before  the  ci>^*p^' Jt^' 
court,  and  the  coroner  record  such  variation. 

As  to  the  Eighth  Point,  viz.  What  process  is  to  be  awarded 
against  the  appellees. 

Sect.  22.  It  seems  agreed,(p)  that  the  coroner  may  award  pro-  (p)2Hale,2Si. 
cess  to  the  sheriff,  against  any  appellee  in  the  same  county,  until  S.  P.  C.  146. 
it  come  to  the  exigent;  but  it  is  certain  that(jr)  he  cannot  award  (q)  F.Cor.462. 
it  to  any  other  o££:er  except  the  sheriff,  nor  to  any  sheriff  out  of  *  ^e»  *3i. 
his  own  county.     And  it  seems  questionable  (r)  whether  he  be  *^n  sup.  c.  9. 
not  restrained  by  the  statute  of  Magna  Charta,  c.  1 7.  to  award  the  s.  41. 43. ' 
exigent  to  the  sheriff  of  his  own  county.     But  it  seems  agreed,(5)  (s)Suoi.  196. 
that  the  justices  of  the  King's  Bench,  or  justices  in  eyre,  might  by  |-  P-  C.  146. 
the  common  law  as  well  award  process  of  outlawry  as  any  other    •  ^°"*'^»  ^    • 

process 
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process  against  aj^Hees  in  any  county  whatsoever.    And  it  is 
snS^r  ^«4     certain(a)  that  justices  of  gaol-delivery  may  award  process  in  any 
S.  P.  C.  146.  *  county,  to  apprehend  and  try  them  by  force  of  28  Edw.  1.  com- 
monly called  the  statute  de  Appellatis  ;  but  whether  this  statute 
do  empower  such  justice  to  award  process  of  outlawiy  into  a 
(6)  t  Hak^  37.    foreign  county,  may  deserve  to  be  considered. (A) 

As  to  the  Ninth  Point,  viz.  In  what  manner  the  court  is  to 
proceed  upon,  and  after  the  trial,  I  shall  observe, 

(OSam.  196.  Sect.  23.  First,  That  it  is  in  the  election (c)  of  the  appellee, 
3^t^i30  **  either  to  put  himself  upon  his  country,  or  to  wage  battle  with  the 
47  Edw,  3.'a.     approver. 

Sect.  9A.  Secondly,  That  let  there  be  never  so  many  appel«< 

(d)  S.  P.  C.  180.  lees^  if  they  wage  battle,  the  approver  muat  fight  them  M..(d)  But 
SHaJe,  $33,  qq  jJj^  contrary,  it  seems  to  be  generally  agreed,  (e)  that  if  a  per- 
SaoL  196.  ^^^  appealed  by  several  approvers  of  one  and  the  same  felony, 
47  Edw.  3.5.  vanquishes  any  one  of  them,  he  shall  be  acquitted  against  them 
3^I^^i^^*     ^^  ^^  ^  ^^  them  shall  be  condemned  in  the  same  manner  as  if 

(e)  Snm.  196.  every  one  of  them  had  been  actually  vanquished.  But  if  an  ap- 
S.  P.  C.  74.  prover  having  appealed  several  of  the  same  crime,  be  vanquished^ 
ii^H^t^a^*  ^  ^^^  ^^  them,  it  seems  to  be  holden(^)  that  his  appeal  is  still  in 
ft!  H.6. 34,35.  foi'ce  against  the  rest.  But  the  note  m(g)  Fitzherbert's  Abridg- 
B.  Cor.  31. 49.  ment,  which  seems  to  be  the  foundation  of  this  opinion,  seems 
3  Inat.  130.       rather  to  be  intended  of  an  appeal  by  an  innocent  person,  than  of 

P.  Corone,  143.  ,  ,  .'^'^    i  -j       -.        l         •:  \.    u 

7  Edw.  3.  12.  AQ  appeal  by  an  approver,  m  relation  to  whom  it  seems  to  be  a 

(/)  S.  P.  C.  general  rule,  that  being  once  falsified  as  to  any  one  of  the  appel- 

r^F  Co  gfi  ^^^h  b^  ought  to  be  condemned,  as  hath  been  more  fully  shewn 

^^  *     '*    '  in  the  9th  and  15th  sections  of  this  chapter. 

Sect.  25.  Thirdly,  That  if  tbe  king  pardon  the  approver  or 
(Jk)  47  Ed.  3. 16.  appellee,  hanging  the  appeal,  the  approvement  ceases,(A)  and  the 
47  Edw.  3.  5.  appellee  shall  be  discharged.  For  in  the  first  case,  by  the  pardon 
Sammary^i.  *°®  felony  is  cxtiuct,  and  a  man  can  no  longer  be  an  approver 
3  Inst.  130.  '  than  while  he  is  under  the  guilt  of  the  crime  whereof  the  ap- 
S.  P.  0.149.     provement  is  made,  and  liable  to  be  condemned  by  the  court 

whenever  his  appeal  shall  be  falsified,  &c.    And  in  the  second 
0  Sam.  SOI.     case,  (t)  it  cannot  be  doubted  but  that  the  king's  pardon  will  dis- 
).  Corone,  49.   charge  the  appellee,  because  an  approvement  is  rather  the  suit  of 
«i  H.  6.  35.      jijg  ij-ing  than  of  the  party. 

Sect*  26*  Fouethly,  That  whether  the  appeal  of  an  approver 
(ib)  F.Cor.iss.  jjg  falsified  by  the  confession  (ft)  or  the  vanquishment  (/)  of  the 
F.  Assise,  4f  1.  approver,  or  verified  by  the  conviction  or  the  vanquishment  of 
Sum.  197.  COD.  the  appellee,  yet  if  the  offence  be  within  the  benefit  of  clergy, . 
«i  Edw.  3.  IT.  neither  the  approver  in  the  first  case,  nor  the  appellee  in  the  se- 
F.*  Coron^  447,  cond,  are  excluded  from  it,  any  more  than  in  the  case  of  an  indict- 

Q)  B.  Clcr.  5.  '  ment. 
«6. 

}^\\'  *•  ^^'  As  to  the  Tenth  Point,  viz.  How  the  approver  is  to  be  re- 

sHale^33.  *    Warded  for  making  good  his  appeal. 

3  :[^tiw*i30.  '^^^^'  ^'^'  ^* "  said,(m)  that  if  an  approver  convict  all  the  appel- 
Con.  19  H.' 6.  lees,  whether  by  battle  or  by  verdict,  the  king  ex  merito  justitia 
^'  ought  to  pardon  him  as  to  his  life,  and  also  give  him  his  wages(ii) 

(n)  Vide  sup  ^*"^°*  ^^^  ^™®  °^  ^®  appeal  to  the  time  of  his  conviction.  But 
1. 19.  it 
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it  seeBi8(a)  thai  ancieally  he  ought  not  to  be  suffered  to  continue  (a)S.P.C.i48. 
in  the  kingdom. 

And  it  is  recited  by  5  Hen.  4.  c  2.  "  That  divers  notorious        * 
felons,  for  safeguard  of  their  lives,  had  become  provors,  to  the 
intent,  in  the  mean  time,  by  brocige  and  great  gifts,  to  pursue 
and  have  their  pardons,  and  then,  after  their  deliverance,  had  be- 
come more  notorious  felons  than  they  were  before ;  and  there- 
upon it  is  enacted,  "  That  if  any  person  pray  or  pursue,  or  cause  Vide  the  case  of 
"  to  be  prayed  or  pursued,  for  any  such  felon  so  attainted  by  his  r^^^<,^*% 
"  own  confession,  to  have  any  charter  of  pardon,  the  name  of  him  331,  ' 
*^  that  pursues  such  charter  be  put  in  the  same  charter,  making 
mention  that  the  same  charter  is  granted  at  his  instance.    And 
if  he  to  whom  such  charter  is  granted  become  a  felon  again, 
'^  the  party  who  pursued  the  charter  shall  forfeit  one  hundred 

*'  pounds/'(l) 


€t 


ti 


(1)  The  doctrine  of  approvemeBt  has  long  been 
out  of  use;  but  in  analogy  to  it,  tlie  modern  prac- 
tice  has  been,  in  cases  of  felony,  where  there  is 
likely  to  be  a  defect  of  evidence  to  convict  the 
guilty  parties,  to  adroit  an  accomplice  as  a  witness 
on  the  part  of  the  crown.  The  accomplice,  bow- 
ever,  la  not  entitled  as  matter  of  r^At  toapardon, 
on  the  conviction  of  hit  guilty  associates,  but  it 


has  always  been  usual  to  recommend  him  to  the 
crown  for  pardon  on  his  giving  full  and  fair  testi- 
mony; but  in  order  to  entitle  himself  to  that  recom- 
mendation he  must  make  a  full  and  ample  disclo> 
sure  of  the  whole  transaction  of  which  he  undertakes 
to  give  evidence.  See  Rudd*s  case,  Leach^^  Coiet 
in  Crown  ham* 
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OF  INDICTMENT. 

An  indictment  is  an  accusation,  at  the  suit  of  the  king,  by  the  *t  Hale,  153. 
oaths  of  twelve  men  of  the  same  county  wherein  the  offence  was 
committed,  returned  to  inquire  of  all  offences  in  general  in  the 
county  determinable  by  the  court  into  which  they  are  returned, 
and  finding  a  bill  bro.ught  before  theiti  to  be  true. 

But  when  such  accusation  is  found  by  a  grand  jury,  without  (h)  Lamb.  b.  4» 
any  bill  brought  before  them,  and  {b)  afterwards  reduced  to  a  ^*  ^ 
formed  indictment,  it  is  called  ti  presentment. 

And  when  it  is  found  by  Jurors  returned  to  inquire  of  that  par^ 
tieular  offence  only  which  is  indicted,  it  is  properly  called  an  tn* 
quisition. 

For  the  better  understanding  the  nature  of  such  proceedings,  I 
shall  consider  the  following  particulars : 

1.  Whether  a  grand  jury  may  find  part  of  a  bill  brought  before 
them  true,  and  part  false. 

d.  Whether  an  indictment  be  merely  the  suit  of  the  king. 

3.  What  matters  are  indictable. 

4.  Where  a  man  may  be  tried  at  the  suit  of  the  king  for  a  capi- 
tal offence,  without  any  indictment. 

5.  Whether  a  man  may  be  arraigned  on  an  indictment  while  an 
appeal  is  depending  against  him  for  the  same  offence. 

6.  Who 
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6.  Who  may  and  ought  to  be  indictors,  and  in  what  manner 
tbey  are  to  be  returned. 

7.  Within  what  place  the  oiFences  inquired  of  must  arise. 

8.  Of  the  form  of  the  body  of  an  indictment. 

9.  Of  the  form  of  the  caption  of  an  indictment 

10.  Upon  what  proof  it  may  be  found. 

1 1.  In  what  cases  it  may  be  quashed. 

12.  What  may  be  pleaded  to  it,  and  in  what  manner. 

As  to  the  First  Point,  viz.  Whether  a  grand  jury  may  find 
part  of  the  bill  brought  before  them  true,  and  part  false. 

Keilway,  50.  Sect.  2.  It  seems  to  be  generally  agreed,  that  they  must  either 

?  P^,?^'  ^^^  ^^^  vera,  or  ignoramus,  for  the  whole ;  and  that  if  they  take 
5  Bal^sol.^'  upon  them  to  find  it  specially,  or  conditionally,  or  to  be  true  for 
iRoiL  407,406.  psut  Only,  and  not  for  the  rest,  the  whole  is  void  (1),  and  the 
(*)  *^^'  **•  party  (a)  cannot  be  tried  upon  it,  but  ought  to  be  indicted  anew. 
1  ro1l\(!b.  -^"^  accordingly  it  hath  been  resolved,  that  if  a  grand  jury  indorse 
1  Siderfin,  230.  a  bill  of  murder  (6),  billa  vera  se  defendendo ;  or  Inlla  vera  for 
Yl  ^fT'^'  manslaughter  (c),  and  not  for  murc^r ;  or  if  they  indorse  a  bill 
1  SidciiaD  414.  "P^°  ^'^  statute  of  News,  billa  vera  (d),  but  whether  ista  verba 
VtdeB.i.c.28.  prolota  fuerunt  malitiosi,  seditiosif  vel  i  contra,  ignoramus;  or  if 
P*  ^'  ^         they  indorse  an  indictment  of  forcible  entry,  and  forcible  detainer, 

Coa*i'sid.*99.  ^^^^  ^^^  (^)  ^^  ^  ^^^  forcible  ei\try,  and  ignoramus  as  to  the 
(f)  Yclv.ii/  forcible  detainer;  or  if  they  indorse  {f)  that  if  the  freehold  were 

in  J.  S.  or  the  possession  were  in  J.  S.  then  they  find  billa  vera, 

the  whole  is  void. 

As  to  the  Second  Point,  viz.  Whether  an  indictment  be 
merely  the  suit  of  the  king. 

Sect.  3.  It  is  every  day's  practice,  that  it  is  so  far  esteemed  the 
king's  suit,  that  the  party  who  prosecutes  it  is  a  good  witness  to 
(^)  1 R.  Abr.  prove  it.  Also  it  seems  to  be  agreed  (g^,  that  no  damages  can  be 
2 V  Abr.  65.  gi^^"  ^  the  party  grieved  upon  an  indictment,  or  auy  other  cri- 
C.  Car.  531.  minal  prosecution  (A),  notwithstanding  the  king,  by  his  commis- 
f^'r  c  SfiR.  *^^°  erecting  a  new  court,  expressly  direct,  that  the  party  shall 
vide'c  i!^8. 5  '  ^ecover  his  damages  by  such  a  prosecution.  Also,  where,  by  sta- 
4. 6, 7, 8.  '  tute,  damages  are  given  to  the  party  grieved  by  the  offence  in- 
(01  R-  Abr.  tended  to  be  redressed,  it  (i)  seems  that  they  cannot  be  recovered 
1  Jones,  580.  ^°  ^"  indictment  grounded  on  such  statute,  unless  such  method 
C.  Car.  448.  of  recovering  them  be  expressly  given  by  the  statute ;  but  that 
W 1  Kcbic,       they  ought  to  be  sued  for  iu  an  action  on  the  statute,  in  the  name 

of  the  party  grieved.  But  it  seems  (k)  certain,  that  the  court  of 
king's  bench,  having  the  king's  privy  seal  for  that  purpose,  may 
give  to  the  prosecutor  the  third  part  of  the  fine  assessed  on  a 

criminal 

(1 )  This  rule  relates  only  to  cases  where  the  the  grand  jory  find  a  true  bill  as  to  the  assaalt,  and 

grand  jury  take  upon  thennelves  to  find  part  of  the  indorse  ignoramus  as  to  the  riot,  this  finding^  leaves 

same  indictment  to  be  true,  and  part  false,  and  do  the  indictment  as  to  the  count  found,  just  as  if  there 

not  either  afiirm  or  deny  the  fact  submitted  to  their  had  been  originally  that  one  count  only.    Rex  v. 

enquiry ',  but  where  there  are  two  distinct  counts,  Fieldhouse,  Cowper,  S15.  Trin.  15  Geo.  5.  D.R* 
vis.  one  for  a  riot,  and  the  other  for  an  assault,  and 
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.criminal  prosecution^  for  any  offence  ^^hatsoever.  Also^  it  is 
every  day's  practice  of  that  court,  to  induce  defendants  to  make 
satisfaction  to  prosecutors  for  the  costs  of  the  prosecution,  and 
also  for  the  damages  sustained  by  the  injury  whereof  the  defend- 
ants are  convicted,  by  intimating  an  inclination  on  that  account  to 
mitigate  the  fine  due  to  the  king. 

As  to  the  Third  Point,  viz.  What  matters  are  indictable. 

Sect.  4.  There  can  be  no  doubt,  but  that  all  capital  crimes  Vide  s  Com. 
"whatsoever,  and  also  all  kinds  of  inferior  crimes  of  npublic  nature,  ^^^^^  ^' 
as  misprisions,  and  all  other  contempts,  all  disturbances  of  the  (a)  ST  An.  ^. 
peace,  all  oppressions,  and  all  other  misdemeanors  whatsoever  of  ^-  Indict.  16. 
a  public  evil  example  against  the  common  law,  may  be  indicted ;  *^»®"*"*^'*^ 
but  no  iniuries  of  {a)  a  private  jiature,  unless  they  some  way  con-  Carthew,  trr. 
cern  the  Kins.  St«Dgc,  79«. 

^  .  «Burr.  lltr. 

3  Barr.  1698. 1706. 17«7. 1731.  1  WUs.  301. 

Also  it  seems  to  be  a  good  general  ground,- that  wherever  a  sta-  (p)  2  inst  55. 
tute  prohibits  a  matter  of  public  grievance  to  the  (ft)  liberties  and  163. 
security  of  a  subject,  or  commands  a  fhatter  of  public  (c)  con-  J^q  cokeTs. 
venience,  as  the  repairing  of  the  common  streets  of  a  town,  an  of-  2  Cfokc,'577. 
fender  against  such  statute  is  punishable,  not  only  at  the  suit  of  I^*  Raymond, 
the  party  aggrieved,  but  also  by  way  of  indictment  for  his  con-  jo^Mod^^se!" 
tempt  of  the   statute,  unless   such  method   of  proceeding  do  i^  Mod!  30.  * 
manifestly  appear  to  be  excluded  by  it.  104.  ii7. 2J3. 

•^     '^'^  -^  446.50«.614. 

e)l  Mod.  34.    1  Sid.  209.  230.     1  Keble,  809.    Fitzg.  47. 65.    Strange,  828.    Barrow,  828;    2  Sess. 
!}a.  19.    Vide  note  (3)  infra. 

Yet  if  the  party  offending  have  been  fined  to  the  king  in  the 
action  brought  by  the  party,  as  it  is  said  (d)  that  he^may  in  every  ^^  3  Co.  eo. 
action  for  doing  a  thing  prohibited  by  statute,  it  seems  question-  t  Inst  i3i. 
able,  whether  he  may  afterwards  be  indicted ;  because  that  would 
make  him  liable  to  a  second  fine  for  the  same  offence. 

Also,  if  a  statute  extend  only  to  private  (e)  persons^  or  if  it  («)  j  sid.  209. 

extend  to  all  persons  in  general,  but  chiefly  concern  disputes  of  a  1  Mod.  34. 

private  nature,  as  those  relating  to(/)  distresses  made  by  lords  on  ^^^^^ 

their  tenants,  it  is  said  that  offences  against  such  statute  will  545. 

hardly  bear  an  indictment.  (1)  (/)  ^  Mod.  71. 

288. 

1  LeTinx,  299. 146.    Raymond,  205.    1  Vent.  104.    2  Intt.  131, 182.    2  Keble,  687.  697. 

Also,  where  a  statute  makes  a  new  offence,  which  was  no  way 
prohibited  by  the  common  law,  and  appoiiits  a  particular  manner 
of  proceeding  against  the  offender,  as  by  commitment,  or  action 
of  debt^  or  information^  8cc.  without  mentioning  an  indictment,  it 

seems 


S: 


(1^  It  is  not  an  indictable  offence  to  impede  the 
public  intercourse  by  delivering  handbills  in  the 
streets,  1  Burr.  516 ;  nor  to  throw  down  skins  into 
a  public  way  which  accidentally  occasions  a  per- 
sonal injury » Strange,  190 ',  nor  for  killing  a  hare, 
Strange,  679 ;  nor  for  an  offence  made  penal  by 
statute,  without  it  directs  to  whom  the  penalty  is 
payable,  &c.  Strange,  828:  nor  for  acting,  unqua- 
lified, as  a  justice  of  peace,  Cro.  Jac.  643 ;  nor  for 
entering  ayard,  erecting  ashed,unthatch]nga  house, 
VOL.  II. 


U 


or  by  numbers  keeping  another  out  of  possession  if 
unattended  with  violence, or  riot,  &c.  3  Burr.  1698. 
1706. 1727. 1731 ;  nor  for  selling  short  measure* 
&C.  1  Wils.  301.  3  Burr.  1697;  nor  for  excluding 
comiAoners  by  inclosing,  C.  Elia.  90 ;  nor  for  an 
attempt  to  defraud,  if  neither  by  false  tokens  or 
conspiracy.  Strange,  793.  866.  6  Mod.  105 ;  nor 
for  secreting  another,  Ld.  Raynu  1368 ;  nor  for 
bringing  a  bastard  child  into  a  parish.  Strange, 
644.    3  Burr.  1645.    2Vesey,450. 
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(a)Boiid'sCate, 
M.  5  Geo.  1. 
Show.  598, 399. 
SKeb.34.273. 
C.  Jac.  6^, 
644. 

5  Modertii  79. 
4  Mod.  144. 


to  be  (a)  settled  at  this  6ny,  tbat  it  will  not  maintain  an  In- 
dictment, because  the  mentioning  the  other  methods  of  proceed^ 
ing  only,  seems  impliedly  to  exclude  that  of  indictment  (b).  Yet 
it  hath  been  adjudged,  that  if  such  a  statute  give  a  recovery  by 
action  of  debt,  bill,  plaint,  or  information,  or  otherwise,  it  autho- 
rises a  proceeding  by  way  of  indictment  (c).  Also,  where  a  star 
Cartbew,  263.  tute  adds  a  farther  penalty  to  an  offence  prohibited  by  the  com- 
isS!  434.^439.  ^^^  '^^'  there  can  be  no  doubt  but  that  the  offender  may  still  be 

6  Modeni,jS6.  indicted,  if  the  prosecutor  think  fit,  at  the  common  law«  And  if 
2RoU.247,s4S.  the  indictment  for  such  offence  conclude  contra  formam  $taiuti, 
^L  Case  995.  ^^^  cannot  be  made  good  as  an  indictment  upon  the  statute*  it 
lid.  Ray.  682.  Seems  (d)  to  be  now  settled*  that  it  may  be  maintained  as  an  ivh 
9di.  dictment  at  common  law,  as  will  be  more  fully  shewn  in  the 
i£  M^:  104."     foUowing  part  of  this  chapter  (2). 

446.50S.  634.  Fitz.47.  66.  Str.  6S.  679.  828. 1256.  (&)  Rex  o.  Dixon,  Trio.  3  Geo.  1.  10  Hod. 
385.  (e)  3  Modem,  118.  1  Siderfin,  192.  seems  contrary,  (d)  The  Norwich  Case,  adj.  Pasch.  3  Geo. 
1.    2  Hale,  171.  eratnu 

As  to  the  Fourth  Point,  m.  Where  a  man  may  be  tried  at 
the  suit  of  the  king  for  a  capital  offence  without  any  indictment^ 

I  shall  endeavour  to  shew, 

1.  Where  one  may  be  so  tried  as  having  been  taken  with  the 
ituiinour^ 

2»  Where  one  may  be  so  tried  upon  a  verdict. 

3.  Where  upon  an  appeal  not  prosecuted. 

4.  Whether  one  may  be  so  tried  upon  a  sheriff's  return. 

As  to  the  first  particular,  viz.  Where  one  may  be  so  tried  as 
having  been  taken  widi  the  mainour. 

(e)  Ante,  c  15.  '^^'  ^*  ^^  ^'  ^^^>  ^^^  audently  if  one  guilty  of  larceny  had 
8. 41.  been  freshly  pursued  and  taken  with  the  fBoinour  {t\  and  the 

7  H.  4b  43.  ffoods 

C6  Assue,  3S.  ® 

lEdw.  3.  13.  S.  P.  C.  28.  29. 148. 179.  Somnarj,  198.  1  Hale,  187.  349.  9  Hale,  146.  159. 
B.  App.  130.    1  Assise,  5.    F.  Cor.  156. 357. 


(9)  Wheie  new-created  offences  are  only  prohi- 
bited by  the  general  prohibitory  clause  of  an  act  of 
parliiitoent,an  bidictment  will  lie.  Bntwhere  there  is 
a  prohibitory  particnlar  clause,  specifying  only  par- 
ticakr  remedies, there  such  particular  remedy  mitst 
he  pursued,  Lord  Mansfield.  1  Burr.  545 ;  ,and 
by  Mr.  Justice  Denison,  where  an  offence,  not  so 
at  common  law,  is  made  an  offence  bv  act  of  par- 
liament, an  indictment  wUllie  where  there  is  a  sub- 
BtantJTe  prohibitory  clause,  though  there  be  after- 
wards a  particular  provisioo  and  a  particular  re- 
medy given  \  but  it  is  ptherwise  where  the  act  is 
not  prohibitory,  but  only  inflicts  the  forfeiture  aud 
specifies  the  remedy.  Ibid.  The  true  rule  seems 
to  be  this :  Where  the  ofieaoe  was  panisliable  be- 
Ibfe  the  statute  prescribing  a  particular  method  of 
punishing  it,  then  such  particular  remedy  is  cu- 
mulatiYe  (Burrow,  799.),  and  does  not  take  away 
Ihe  former  remedy;  but  where  the  statute  only 
enacts,  **  that  the  doing  an  act,  not  puni^iable  be* 
"  fore,  shall  for  the  fotase  be  punishable  in  such 
*'  and  such  a  particokr  manner,*'  there  it  is  neces- 
sary  to  punsue  such  particular  method,  and  not  the 
^nuDon  law jMtliiKl  of indictneot  Ld*Mansfiekl, 


t  Burrow,  805.  834;  see  also  Hartley  v.  Hooker, 
Cowp.  524.  Rex  v.  Balroe*  Cowp.  650.  If  a 
statute  enjoin  an  act  to  be  done,  witluHit  pointing 
out  any  mode  of  punishment,  an  indictment  will 
lie  lor  disobeying  the  injunction  of  the  legislature. 
Rex  V.  Davis,  Sayer,  133 ;  and  this  mode  of  pro- 
ceeding in  saoh  case  is  not  taken  away  by  a  sub- 
sequent statute,^  poiBtinf  out  a  particular  mode  ef 
punishment  for  such  disobedience,  Dougl.  441. 
446.  Rex  v.  Boyal,  S  Burr.  83«.  Rex  v.  Baline, 
Cowp.  648;  ibr  the  court  of  king's  bench  cxauA 
be  ousted  of  its  common  law  jurisdiction  without 
negative  words  or  necessary  implication,  Gates  v. 
Knight,  3  Term  Rep.  44f .  JThercfore  where  a  new 
offence  is  created  by  statute,  and  a  penalty  an- 
nexed to  it  by  a  separate  and  substantive  clause, 
the  pnwecntor  is  not  confined  to  sue  only  for  tlie 
penaky,  but  he  may  indict  on  the  prior  chmsas,  as 
mr  a  misdemeanor  in  disobeying  the  injunction  of 
the  legislature.  Rex  i\  Han  is,  4  Term  Rep.  SOS ; 
and  wherever  a  statute  forbids  the  doing  of  a  thing, 
the  doing  it  wilfully,  although  without  any  corrupt 
motive,  is  indictable.  Ret  v.  Sainabury,  4  Term 
Rep.  451. 
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goocU  so  Ibtiiid  upon  him  had  been  brought  into  the  court  with 
him^  he  might  be  tried  immediately  without  any  indictment ;  and 
this  is  said  to  have  been  the  proper  method  of  proceeding  in  such 
manors  which  had  the  franchise  of  infangenthefe,  but  seems  to  be 
altogether  obsolete  at  this  day  (3). 

As  to  the  second  particular^  i^iz*  Where  one  may  be  so  tried 
upon  a  verdict. 

Seci.  6.  It  is  (a)  said,  that  in  an  action  of  trespass  in  the  king's  0>)  Stuh.  199. 
bench,  de  muliere  abducta  cum  bonk  viri,  if  the  defendant  be  found  ^54  J  **  ^^^* 
guilty  of  having  carried  away  the  woman  and  goods  with  force,  s. t'c. 94, 95. 
and  feloniously,  or  {b)  in  a  common  action  of  trespass  in  the  said  ^'  Ootout,  122. 
court  for  goods  carried  away,  if  it  be  found  that  the  defendant  J^^^^^'^* 
feloniously  stole  them,  he  shall  be  put  to  answer  the  felony  with-  b.  Corone^zV. 
out  any  further  accusation ;  for  such  a  charge  by  the  oath  of  (^)^°'°*  i^* 
twelve  men,  on  their  inquiry  into  the  merits  of  a  cause  in  a  court  |*  ^^(f  31 
which  has  jurisdiction  over  the  crime,  is  equivalent  to  an  indict* 
ment,  and  the  king  being  always,  in  judgment  of  law,  present  in 
court,  may  take  advantage  of  any  matter  therein  properly  disclosed 
for  his  benefit.     But  such  a  verdict  in  a  court  which  has  (e)  no  ^)S.F.C.94« 
Jurisdiction  over  crkninal  matters,  seems  to  be  of  little  force,  be-  '-^^t.  su 
cause  such  court  has  nothing  to  do  with  such  matters* 

And  it  seems  {d),  that  even  in  the  king's  bench,  if  on  any  iur  aj)  i3£d.4.  x 
dictment  whatsoever,  except  only  an  inquisition  of  death,  found  F*  Covone,  S9. 
before  a  coroner  on  his  view,  a  person  not  mentioned  in  it  be 
found  guiltj^  of  the  crime  whereof  others  are  indicted,  yet  such 
finding  shall  not  serve  for  an  indictment  against  him,  because  it 
was  wholly  extrajudicial  (e).    But  such  finding  of  others  {guilty,  (Ais^A^^X 
whether  in  the  king's  bench,  or  other  court  of  criminal  jurisdictioUi 
upon  an  ipquisition  of  death,  found  before  a  coroner  on  view,  is 
of  greater  force,  because  the  jury  acquitting  the  party  so  indicted  (fysmn,e,9. 
(/),  ought  to  inquire  what  other. person  did  the  fact;  because  it  8.SS. 
appears  by  a  record  of  the  highest  credit,  that  a  person  is  killed  (g).  ^)^^^^^ 

AlsO|  if  a  person  be  declared  against  in  a  proper  court,  for  hav« 
ing  been  guilty  of  a  misdemeanor,  miul  cum  A.  B.  et  C.  and 
thereupon  the  jury  find  A.  B.  and  C.  gnilty,  it  seems  that  such 
verdict  wiH  serve  for  an  indictment  against  them,  because  it  was 
not  wholly  extrajudiciah 

As  to  the  third  particular,  viz.  Where  one  may  be  so  tried  upon  2  UtAe,  149*', 
an  appeal  not  prosecuted,  the  foUowing  particulars  seem  Hiost  ^^^* 
remarkable. 

SecL  7.  First,  That  an  appeal  by  an  innocent  person,  and  an  (h)s,t.€.t4tt 
appeal  by  an  (A)  approver,  are  equally  favoured  in  this  respect.      i48.  ' 

Sam.  199,  SOO. 
B.  Appeal,  5&  BkCor.8.1&4S^ 

Sect.  8.  Sbcondlt,  That  regularly  where  a  person  is  indicted  (0  Suni.i99, 
and  appealed  of  the  same  {%)  crime,  and  the  appeal  is  not  prose-  llcoi^ne/ia- 

cuted,  s.'k  a  m* 

($)  It  is  Mud  that  proceedings  upon  tbe  main-      f8£d.5.  cSjand4S£d.5.c.d.     Vide  f 
oar  ut  nHioIly  taken  away  bj  ff5  Elis/  c  4.      Hale,  14% 

U  2 
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W^  Hale,  «ji.  cutedy  he  shall  not  (a)  be  arraigned  upon  the  indictment^  but  upon 
4Edr4'io.^'      ^**^  appeal. 

13.  App.  9«.  1*9.    S*P.  C.  147.    F.  Corone,  114. 

l'')S'P»C.i48.  5ec^  9-  Thirdly,  That  (6)  if  an  appellant  be  nonsuit  in  an 
B^App.  67.130.  appeal  by  writ,  before  he  hath  declared,  the  appellee  cannot  be 
P.  Corone,  156.  arraigned  at  the  king's  suit  on  the  writ  of  appeal ;  not  only  be- 
198.  Sd7. 384.  cause  it  contains  no  certainty  of  the  circumstances  of  the  fact, 
86, 87* &c.  '  which  is  the  proper  (c)  ofBce  of  the  declaration  to  ascertain ;  but 
(d)  See  c.  23.  s.  also  because,  for  what  appears  to  the  contrary  by  the  record,  the 
f^s^p'r  Aa  ^^^  might  (d)  have  been  purchased  by  a  stranger;  and  therefore 
13. App.  67;i30.*  ^°  ®**^^  ^^®®  ^^  seems  to  be  in  the  discretion  (c)  of  the  Court, 
S7  Assize,  7.  either  to  dismiss  the  appellee,  or  to  bail  him,  till  it  shall  appear 
1  Assize,  5.  whether  there  will  be  any  other  prosecution  against  him.  But  if 
i98"*S57f'  *  *°  appellant,  by  writ,  be  nonsuit  after  declaration,  or  any  appel- 
(/)S.P.C.t48.  lant  by  bill  or  approver,  be  nonsuit,  it  seems  {/)  that  regularly 
Snmroary,  199,  the  appellee  shall  be  arraigned  at  the  king's  suit,  on  the  bill  or 
B. Appeal, 67.  declaration;  because  they  must  be  as  certain  as  an  indictment, 
and  cannot  be  commenced  but  in  person. 

^^A *  ^'^'  118*  '^^^'  ^^*  f  <^u^THLY,  It  seems  to  be  a  settled  rule,  that  where- 
F.  Corone',  369!  ^^^^  ^^  appeal  is  once  well  commenced,  and  afterwards  so  far  de- 
B.  Corone,  35.  termined,  without  a  full  acquittal,  that  neither  the  same,  nor  any 
A?sip*C  148  (ff)ot'^c'^  plaintiff,  can  never  bring  another  appeal  against  the  same 
Sum.  200.*        appellee,  he  may  be  arraigned  upon  the  bill  or  declaration,  at  the 

B.  Appeal,  27.  suit  of  the  king ;  as  where  an  appellant,  having  a  good  title  to  the 
^^  S°iin°i99**  appeal,  makes  a  release  (A)  to  the  appellee,  banging  the  action, 
S.  P.C.147.      or  suffers  a  (t)  nonsuit,  or(i)  retraxit,  or  (/)  demurs  to  a  good 

C.  Kliz.  460.  plea  or  issue  tendered  by  the  appellee,  which  demurrer  is  adjudged 
B  N^V^^V  against  him;  or  where  such  an  appellant  or  approver,  (m)  confess 
F.Udag.  47*.  '  ^^^^^  appeal  to  be  false  (n),  unless  they  make  such  confession  in 
147, 148.  the  field,  upon  a  trial  awarded  by  battle ;  for  such  confession 

0  D  ^  120  ^™o"Dts  to  a  vanquishmeiit  of  the  appellant  or  approver,  and 
'in)sfp?C.i48.  consequently  is  a  full  acquittal  of  the  appeHee;  after  which  his 
f.  Corone,  103.  life  shall  not  be  brought  again  into  danger  for  the  same  crime. 
13^  ^i*  ^^10  ^"^  ^'^^  seems  to  be  the  only  reason  why  af;ter  such  a  vanquish- 
Snm.  200*.  *  m^nt,  or  4  verdict  in  his  favour,  an  appellee  shall  be  discharged, 
47£dw.3. 5.  as  well  against  the  suit  of  the  king,  as  that  of  the  party.  But  it 
?6^9^78  ^  seems,  that  in  all  other  cases  whatsoever,  an  appellee,  in  an  ap- 
B.  Appeal,  53.  P^al  well  Commenced,  being  wholly  discharged  of  the  suit  of  the 
Oi)2iH.  6.34.  party,  may  be  arraigned  upon  the  appeal^  at  the  suit  of  the  king, 
S*am*  ^^'  whether  such  discharge  were  merely  owing  to  the  act  of  the  party, 
(o)S*. P.C.147.  *s  in  the  cases  above-mentioned,  or  to»the  act  of  the  Court;  as 
SI  Ed.  3. 17.  (o)  where  an  approver  is  Judged  to  be  hanged  before  he  hath  per- 
^^  wo^*  ^*^'  ^®^^®^  '^^  appeal ;  or  (p)  partly  to  the  act  of  law,  and  partly  to 

the  act  of  the  party,  as  where  an  appeal  by  a  woman  for  the  death 
of  her  first  husband,  is  abated  by  her  marrying  a  second ;  or  where 
^)47£d.3.]6.  an  appellee  is  discharged  of  an  appeal,  for  not  (q)  having  beea 
F.  Cor.  104.  made  a  defendant  in  a  former  appeal,  brought  by  tlie  same  appel- 
lant for  the  very  same  fact ;  or  whether  such  discharge  is  merely 
(r)S.P.C.  147.  owing  to  the  act  of  God,  as  (r)  where  an  appellant  dies  a  natural 
f\f^i^'J\^  death,  while  the  appeal  is  depending.  It  seems  indeed  to  be 
B.  Aijpe&Cvi!    holden  ii\  the  Year  Book  (s)  of  4  Hen.  6.  as  a  general  rule,  that 

wherever  a  writ  i^  abated,  the  declaration  depending  upon  it  is 

<|etennined 
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determined  also^  and  consequently^  that  the  appellee  cannot  be 

arraigned  upon  it.   -But  to  this  it  may  be  answered,  that  in  the 

very  same  place  it  is  allowed,  that  after  a  nonsuit  in  an  appeal,  the 

appellee  may  be  arraigned  at  the  suit  of  the  king ;  and  it  seems 

difficult  to  give  a  reason  why  a  writ  is  not  as  much  determined 

upon  a  nonsuit  as  upon  an  abatement    To  which  may  be  added, 

that  the  point  adjudged,  which  was  this,  that  where  a  writ  abates 

for  a  misnomer,  the  defendant  shall  not  be  arraigned  at  the  suit 

of  the  king,  seems  plainly  to  go  on  this  ground,  that  where  a  suit 

is  ill-commenced,  the  king  shall  not  have  a  greater  advantage 

from  it  than  the  party  might  have  had ;  and  therefore  the  opinion 

above-mentioned,  being  also  contradicted  by  the  best  {a)  autho-  («)  S.  P.C.  147. 

rities,  seems  to  be  of  little  weight. 

Sect.  11.  Fifthly,  That  wherever  (b)  an  appeal  abates  for  an  ,.v  «  a..^  « 
msumciency  of  the  wnt,  or  is  barred  for  want  of  a  good  title  ih  f.  Corone,  68. 
the  appellant,  or  for  any  other  matter  which  shews  it  was  ill-com-  B.Corone,35. 
raenced,  the  defendant  shall  not  be  arraigned  upon  it  at  the  s^JiVAsS^^'u 
of  the  king,  because  it  never  had  a  good  foundation,  and  cannot  p.  Age,  74. 
give  a  greater  advantage  to  the  king  than  to  the  party  himself  who  (c)F.Cor»  ifi. 
sued.     And,  therefore,  it  seems  to  be  agreed,  that  if  an  appeal  be  f^  As^xe^io 
abated  for  want  of  form  apparent  in  the  writ,  as  (c)  for  the  omis-  b.  Appeal,  53. 
sion  of  the  word  "  habeas/*  or  false  (d)  Latin,  or  for  any  other  (e)  W  Sum.  200. 
apparent  defect ;  or  if  it  be  abated  for  a  defect  not  apparent  of  s  p 'c^^is  ^' 
itself,  but  disclosed  by  the  pleadings  of  the  parties,  as  for  a  ( /")  (/)  b.  App.44. 
misnomer,  or  wrongful  addition,  or  any  such  like  insufficiency;  t*.  Cor.  12. 103. 
or  if  it  be  abated  on  account  of  the  disability  of  the  appellant,  as  s.?'.  c^^48^' 
by  the  plea  of  outlawry  (g)  for  felony  or  trespass ;  or  if  it  be  put  Sum.  200. 
without  day  upon  a  plea  of  excommunication  of  the  appellant;  or  (f)S.P.C.  149. 
(A)  if  it  be  barred  by  a  release  made  before  the  commencement  of  g  Appei/sV 
the  suit;  or  by  reason  that  the  ^ime  for  bringing  it  was  elapsed  iis.  146. ' 
(t)  before  it  was  commenced  ;  or  because  the  appellant  appears  i^  Assise,  26. 
to  have  never  had  any  right  to  bring  it,  as  where  in  an  appeal  by  J}^\^J^^Q  J^' 
one  as  wife,  it  is  found  that  she  was  (k)  never  lawfully  married  f.  Corone,  12.* 
to  the  deceased ;  or  in  an  appeal  by  one  as  heir  (/)  to  his  father,  y»de  sup.  s.  10. 
it  is  found  that  he  hath  an  elder  brother  alive  by  the  same  father,  l*2f  *  «A^'  ^^®' 


Sum.  200. 


&c.  the  appellee  shall  not  be  arraigned  upon  the  appeal  at  the  (/c)S.P.C.i49. 
suit  of  the  king,  but  shall  be  wholly  discharged  of  it.     But  where  F.  Corone,  s. 
an  appeal  is  put  without  day  on  the  plea  of  (m)  excommunica-  ^Awjie'^S*^* 
tion,  the  appellee  shall  be  mainprised  from  day  to  day  till  the  b.  Appeal,  68. 
plaintiff  be  absolved.    And  notwithstanding  it  seems  to  be  holden  F.Cor. 201.384. 
generally  in  some  (w)  bopks,  that  where  an  appeal  is  abated  for  J^s  AMi^e^^io  ^* 
any  of  the  insufficiences  above  mentioned,  or  barred,  the  appellee  (m)  S.P.C.  149. 
shall  be  set  at  large,  and  be  discharged,  as  well  against  the  king  ^^  £<|-  4. 8. 3. 
as  the  party,  yet  (0)  surely  this  must  be  understood  only  by  such  p  i^afn'  ^6' 
cases  wherein  it  appears  that  neither  any  indictment  is  preferred,  (n)  is  £w.  3. 
nor  intended  to  be  preferred   by  the  king,  nor  any  other  appeal  S5. 15. 
preferred,  nor  intended  to  be  preferred  by  the  same  or  some  ^^  AsSze^ 
other  party;  for  otherwise  surely  it  cannot  but  be  intended,  that  17  Assise/ 26, 
it  must  be  in  the  discretion  of  the  Court,  upon  consideration  of  F.Utlag.47. 
the  circumstances  of  the  case,  either  to  commit  or  bail  the  appellee  ^^^i^^l'^l^' 

for  201. 384. 

B.  NonabiUty, 
23.    (0)  Sum.  200.    Vide  S.  P.  C  149.    B.  Appeal,  67. 130.    F.  Cotone,  156. 198-  357.    F.  Error„ 
52.    27  Afl^ixe,  7.    1  Assize,  5.    32  Assize,  8.    7  H.  7. 6. 
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(a)  F.  Cor.  387.  for  A  ref^OBable  tiiD9,  in  ordfsr  to  answer  tuch  further  proiectttioiit. 
S.  P.  C.  149.      Q|.  1^^^  1^  1^1^^  }^im  ^  ^ig  good  behaviour  for  a  certain  time,  &c* 

Sedi.  19.  Sixthly,  That  whatsoever  may  be  pleaded  by  an 

appellee  either  in  bar  or  in  abatement  of  an  appeal,  while  it  is 

^}S.P.C.i72.  carried  on  at  the  suit  of  the  party,  may  {b)  as  well  be  pleaded  by 

v««F*Cor.45t.  him,  when  it  is  prosecuted  at  the  suit  of  the  king;  as  (c)  that  the 

<a)2i^'j|.*     s^ppellant  suing  an  appeal  of  death  as  wife  to  the  deceased,  was 

17. 20.     '  '     never  married  to  him,  or  (d)  that  she  is  outlawed,  &c.  which  de- 

B.  Corone»  37.   pends  upon  the  reason  taken  notice  of  in  the  precedent  sections, 

viz.  that  an  appeal  shall  not  give  the  king  a  greater  advantage  than 

the  party  himself  who  sued  it. 

(e)  F.  Mod.  de       Sect.  13.  Seven  THLY,  That  («)  wherever  an  appellee  is  arraigned 

faits,  128.  upon  the  suit  of  the  king,  he  may  plead  the  king's  pardon,  in  the 

s"p!  a  104.  ^^^^  manner  as  if  he  bad  been  arraigned  upon  an  indictment ; 

f!  CoitHiA,  2d.  hut  if  an  appel|ee«  who  by  pleading  such  a  pardon  discharges 

11  H.4. 41.  himself  of  an  appeal  at  the  suit  of  the  kin^,  be  also  indicted,  it  is 

(/Vs.P.Oio*.  adviseable  {f)  to  take  care  at  the  same  tune  when  he  is  in  such 

Sum.  201.'  manner  discharged  of  the  appeal,  to  have  a  cesser  of  process 

4  Ed.  4. 10.  entered  on  the  indictment,  to  prevent  the  vexation  of  a  causeless 

F.  Coronc,  25,  prosecution  upon  it. 

As  to  the  fourth  particular,  viz.  Whether  one  may  be  tried  at 
the  suit  of  the  king  for  a  capital  offence^  without  any  indictment 
upon  a  sheriff's  return. 

Of)  2  Hale,  1S1.  Sect.  14.  It  seems  to  be  generally  agreed  (^),  that  neither' the 
21   L«>  sheriff's  return  of  a  rescous  or  an  escape,  or  of  any  other  matter, 

(i)  8.  P.  C.  SI.  ^^^  ftoy  other  record  whatsoever,  except  only  an  appeal  or  indict- 
94, 95.  ment,  or  something  equivalent  thereto,  as  the  verdict  of  twelve 

1  H^V%^'  T^^^»  finding  a  man  guilty  in  such  manner  as  is  above  set  forth  in 
F.  Cor,*  48. 149.  ^he  sixth  section  of  this  chapter,  can,  at  this  day,  put  a  man  upon 
B.Goroiie,ido.  his  trial  for  a  capital  offence,  as  being  contrary  not  only  to  tlie 
Sop.  c  19,1.  common  law,  but  to  (A)  Magna  Charta,  and  other  (i)  statutes 
(0  9  H.  8.  c.     made  in  affirmance  of  it. 

29. 

SSEd.  S.  de  prodltionibus,  c.  4.    28  Edw.  3. 3.    37  Edw.  3. 18. 

As  to  the  Fifth  Point,  viz.  Whether  a  man  may  be  arraigned 
on  an  indictment,  while  an  appeal  is  depending  against  him  for 
the  same  offence. 

Sect.  \5.  It  seems  (ft),  that  it  was  the  common  practice  before 
^iMr  ^'**"'  the  statute  of  3  Hen.  7.  c.  1.  whether  6ny  appeal  were  depending 
S.  p.  C.  107.  or  not,  tiot  to  try  any  man,  upon  an  indictment  of  murder,  before 
F.Cor.44.82*  the  year  and  day  were  passed,  lest  thereby  the  suit  of  the  party 
7  H.  4. 36.        should  be  prevented.     And  if  such  regard  were  had  to  an  appeal 

where  none  was  depending,  it  cannot  be  thought  but  that  much 
(044£d.3.S8.  (J)  greater  was  had  to  one  actually  depending  whether  before  or 
31  H^6, 11.  after  the  year  and  day  were  passed  (m).  Yet  it  seems,  that  the 
F^^.isfiU.  Court  vvas  never  in  an^  case  peremptorily  bound  to  suspend  the 
f1  ResDoa*  3S.*  proceedings  on  an  indictment  in  respect  of  an  appeal,  but  might 
(•^4  Coke,  43.  always  in  discretion,  whenever  it  should  seem  proper,  proceed  on 
«IH.*6.^^9,  ***  indictment,  hanging  an  appeal.    And  accordingly  we  find,  that 

f.Conspir.'e.  '  *  i** 

.  CoroDe,  82.    Qu.  F.  Cor.  114.    B.  Appeal,  41. 
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id  11UU17  inBtanoefl  (a)  in  the  old  Books,  where  it  is  h<A6en,  that  in  («)  I*'  Gerone, 
an  appeal   by  an  infant,  the  parol  (b)  should  demur  till  his  ^^j^^  3. 
full  age,  the  Court  have  proceeded  to  try  a  man  upon  an  indio^  41  Auiae'  iV. 
ment,  while  an  appeal  by  an  infant  was  depending  against  him,  to  B.  Appealers. 
prevent  the  delay,  which  could  not  but  be  occasioned,  if  the  pro-  ^I'^^sJ'^^ 
ceedings  should  be  deferred  till  the  appellant  should  come  to  full  b.  Appeal,  105. 
age.     Also  (c),  where  a  writ  of  appeal  of  robbery  hath  been  sued  i^^- 
out  against  a!  person  under  an  indictment  for  the  same  robbery,  ^}/^t^u^. 
and  ready  Wbe  tried,  the  Court  have  refused  to  put  off  the  trial  17  Ed,\  i. 
of  the  indicltnent  in  respect  of  such  writ  of  appeal;  because  be-  B.  Appe8],io.5. 
fore  the  appellant  hath  declared,  it  doth  not  judicially  appear  that  ^)sxn!t^u 
both  the  indictment  and  appeal  are  for  the  very  same  fact.     But  p.  Corooe,  la.  * 
if  there  waa  no  such  special  reason  to  induce  the  Court  to  pro- 
ceed upon  an  indictment  while  an  appeal  is  depending,  it  seems 
to  have  been  the  general  (J)  practice  to  suspend  the  proceedings  (<2)  DyeF,s96.. 
on  the  indictment  till  the  appeal  were  determined* 

As  to  the  Sixth  Point,  viz.  Who  may  be,  and  ought  to  be 
iNDiCTOKs,  and  in  what  manner  they  are  to  be  returned. 

I  shall  endeavour  to  shew, 

1.  How  these  matters  stand  by  the  common  law ; 

^.  How  by  statute. 

As  to  the  first  particular,  viz*  Who  ought  to  be  grand  jurors, 
and  how  returned  by  common  law. 

Sect.  16.  It  seems  clear,  that  by  the  common  law  every  indict- 
ment must  be  found  by  twelve  («)  men  at  the  least,  every  (J^  one  (f)C.Erui.  654. 
of  whom  ought  to  be  of  the  same  (£^)  county,  and  returned  by  the  Vide  t  Bar. 
sheriff,  or  other  proper  officer,  without  the  nomination  of  any  i^^^-Q 
other  person  whatsoever;  and  ought  also  to  be  a  freeman^  and  a  2Imu887. 
lawful  liege  subject;    and  consequently  neither  under  an  (A)  Co.  lit  156. 
attainder  of  any  treason  or  felony,  nor  a  (i)  villein,  nor  alien,  nor  jj  if^^****^ 
outlawed,  whether  for  a  criminal  matter,  or,  as  (k)  some  say,  in  a  3  inet.  3t,*3S, 
personal  action.  M. 

IS  Coke,  99. 
(^)8Roll.8S.  a)  3  Inst.  32.  (»)  Popham,  30^.  1  Inst  156.  (X;)  S  H«Ie,  155.  3liift32. 
SI  H.  6. 30.    Vide  F.  Pro.  t08.    Qn.  C.  Car.  134. 147.    1  Jones,  198, 199. 

And  from  hence  it  seems  clear,  that  if  it  appear  by  the  caption  ^24^'  ^''' 
of  an  indictment,  or  otherwise,  that  it  was  found  by  (J)  less  than  ^)'ii  H.4.41. 
twelve,  the  proceedings  upon  it  will  be  erroneous  (m).  ^-  Cor.  i89. 

B.  Indict  3. 
SI  H.  6,  SOb    Qu.  a  Car.  134, 135. 147. 

Also  it  seems,  that  any  one  who  is  under  a  prosecution  for  any 
crime  whatsoever,  may,  by  the  common  law,  before  he  is  ii^ 
dieted,  challenge  any  of  the  persons  returned  on  the  Gk-and  Jury, 
as  being  ootlawed  for  felony,  8cc.  or  villeins,  or  returned  at  the 
instance  of  a  prosecutor,  or  not  returned  by  the  proper  officer,  8cc. 

Sect.  17.   Also  BEiany  indictments  in  inferior  (n)  courts  have  /^\  |  j^^ble, 
been  (0)  <)uashed  for  want  of  the  words  **  proborum  et  hgaUum  629. 
homimm"  in  the  caption  of  the  indictment,  setting  forth  by  what  *j^^^*  *J^- 

person  5^,  ^"^  ' 

(0>C.£Bs.rM.      C.J«c.S85.      PlOm.  S8t.  509^      «KeD.4ee.     2R.AIff.8f.      3  Modem,  122. 
Fopham,  fOf . 
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(a)  1  Keble,  person  it  was  found  (a).  But  this  is  said  to  be  no  exceptipn  to 
^<9.  an  indictment  found  in  the  court  of  king's  bench»  or  grand  ses- 
1  fjerlnE  *j08.    "*®'**»  ^^  couuties  palatine,  and  hath  been  often  ( 6)  over-ruled  as 

(b)  t  Keb.135.  to  indictments  in  other  courts ;  because  all  men  shall  be  intended 
^^-  to  be  honest  and  lawful  until  the  contrary  appear. 

1  Keb.  50. 

C.  Jac.  41.    1  Sid.  106.  SffT,    Qu.  2  R.  Ab.  8S. 

re)  11 H.  4. 41.      Sect.}  8.  It  is  resolved  in  the  (c)  Year  Book  of  1 1  Hen.  4.  by 

Coronr89.  ^^^  adyice  of  all  the  justices,  that  one  outlawed  on  an  indictment 

B.  Indict.  2*.  of  felony,  may  plead  in  avoidance  of  it,  that  one  of  the  indictors 
/S^ttp  r^*  ^**  outlawed  for  felony,  8cc.  But  it  seems  to  be  the  general  (d) 
12  Coke  9^  opinion,  that  this  resolution  is  rather  grounded  on  the  statute  of 
Sam.  202.  1  ^  Hcu.  4.  c.  9«  which  was  made  in  the  same  term  in  which 
SInst. 32, 53,  this  resolution  was  given^  man  on  the  common  law ;  but  it  ap- 
Vide  C.  Car.  P^&^s  by  the  very  saoie  Year  Book  that  when  this  plea  was  first 
134, 135.  proposed  it  was  disallowed  ;  from  whence,  as  I  suppose,  it  is 

collected^  that  the  subsequent  resolution  was  founded  on  the 
authority  of  the  said  statute,  which  may  be  intended  to  have 
been  made  after  the  plea  was  disallowed,  and  before  the  subse- 
(}uent  resolution  by  which  it  was  adjudged  good.  Yet,  consider- 
ing that  the  said  resolution  was  given  in  the  beginning  of  Hilary 
Term,  and  that  the  parliament  which  made  the  said  statute  was 
not  holden  before  the  beginning  of  the  same  term,  and  therefore 
it  is  not  likely  that  the  said  statute  was  so  soon  made ;  and  also 
considering,  that  the  said  resolution  was  given  by  the  advice  of 
all  the  judges,  who  seem  to  have  been  consulted  about  the  vali- 
dity of  the  plea  above-mentioned  at  the  common  law^  and  takes 
no  manner  of  notice  of  any  statute,  but  only  of  ,the  law  in  gene- 
ral, it  may  deserve  a  question.  Whether  such  plea  be  not  good  at 
the  common  law  ? 

VideSlLAb.  Sect,  19.  I  do  not  find  it  anywhere  holden,  that  none  but 
P^y^'  freeholders  ought  to  be  returned  on  a  Grand  Jury  (4).    But  how 

C.  Jac!  672.'     ^^^  ^^  '^^  ^^  ^"  ^^^^  respect  altered  by  the  statute,  shall  be  shewn 

in  the  twenty-first  section. 

As  to  the  second  particular,  viz.   How  the  matters  above- 
mentioned  stand  by  statute. 

Sect.  20.  It  is  enacted  by  the  statute  of  Westminster  the  Se- 
cond, c.  28.  '^  That  old  men  above  the  age  of  seventy  years, 
'*  persons  perpetually  sick,  or  infirm  at  the  time  of  the  summons^ 
*'  or  not  dwelling  in  the  county,  shall  not  be  put  in  juries  or 
'*  lesser  assizes."  And  the  equity  thereof,  and  the  reason  of  the 
thing,  seem  plainly  so  far  to  extend  to  grand  juries,  that  if  it 
shall  appear,  that  any  of  the  persons  above-mentioned  be  re- 
turned on  a  grand  Jury,  the  court,  into  which  they  are  returned, 
(e)  2  Insu  448.  ^^I'  easily  excuse  their  non-appearance.     But  it  seems  clear  (e)» 

that  any  such  persons  being  returned  on  a  grand  jury,  may  law- 
V\^^  ^m'    ^"'^^  ^erve  upon  it,  if  they  think  fit.     Neither  do  I  find  that  they* 
Vide  2  Inst.       ^^°  ^^^^'^  ^^  action  on  the  said  statute  for  being  so  returned ;  for 
447, 448.  the  writ  {/)  in  the  register  grounded  on  and  reciting  the  statute, 

mentions 

(4)  Thfy  oughl  to  be  freeboMen,  but  to  what  value  it  b  uAcertain.    2  Hale,  155k 
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mentious  the  prohibition  of  it  to  be»  that  meu  above  the  age  of 
seventy  years  shall  not  be  put  in  a89im,jurati$,vel  recognitiombus 
aUquibus,  which  expressions  seem  proper  for  petit  juries  only; 
whereas  the  (a)  writ  grounded  on  the  statute  of  Articuli  supef  («)  Regisu  178. 
Chartas,  set  forth  at  large  in  the  twenty-first  section,  recites  the  ^'  ^'  ^'  ^^^' 
prohibition  thereof  to  be^  that  none  of  the  persons  in  the  writ 
mentioned  shall  be  put  ininquisitionibiLs,  necjuratis,  which  expres- 
sion seems  to  be  of  a  large  extent,  aind  to  take  in  grand  as  well 
as  petit  juries,  by  which  it  seems  clearly  to  be  implied,  that  in 
the  judgment  of  those  who  formed  the  said  writ^  the  statute  last 
mentioned  is  more  general  than  the  former. 

Sect.  21.  It  is  farther  enacted  by  the  above-mentioned  statute 
of  Westminster  the  second,  c.  38.  *^  That  none  shall  be  put  in 
**  assizes  or  juries,  though  they  ought  to  be  taken  in  the  proper 
**  county,  who  have  less  tenements  than  to  the  value  of  twenty 
''  shillings  yearly.-^'     And  it  is  required  by  the  statute  of  21  £dw. 
1 .  commonly  called  the  statute  De  his  out  ponendi  sunt  in  assisis, 
that  they  should  have  tenements  to  tne  value  of  forty  shillings 
yearly;"  Provided,  "  that  before  justices  in  eyre  for  common 
pleas  in  their  eyres,  and  also  in  assizes,  and  juries,  which  shall 
be  taken  in  cities  and  burghs,  and  other  trading  towns,  the  same 
'*  may  be  done  as  was  accustomed :"     And  this  exception  is  like- 
wise mentioned  in  the  (b)  writ  in  the  Register,  which  seems  to  be  (6)  Regist  i8i» 
grounded  on  both  these  statutes;    by  which  it  appears,   ^^^^^  vv?^" ^^?f 
neither  by  the  common  law  nor  by  these  statutes  there  was  any  5^7*643,'     ^' 
necessity  in  proceedings  before  justices  in  eyre,  8cc.  that  petit  c.  Elis.  4is. 
jurors  should  be  freeholders ;  and  if  so,  it  seems  probable  that 
there  is  no  greater  necessity  that  grand  Jurors  making  an  inquiry 
before  them  should  be  freeholders ;  and  if  a  grand  juror  before 
such  justices  need  not  to  be  a  freeholder,  why  should  there  be  a 
greater  necessity  that  a  grand  juror  before  other  justices  should 
be  a  freeholder?     And  it  is  farther  remarkable,  that  the  above- 
mentioned  writ  in  the  Register,  which  seems  to  be  grounded  on 
these  statutes,  mentions  only  persons  put  in  assisis,  juratis,  vel 
recognitionibus  aliquibus:  To  which  may  be  added,  that  the  (c)  («)  «  Hen.  5. 
several  subsequent  statutes,  which  require  that  none  but  free-^^j^^^^^  ^ 
holders  and  copyholders  of  lands  of  such  a  value  shall  be  returned  ^7  m^c\  &. 
on  juries,  expressly  extend  only  to  juries  returned  for  the  trial  of  4  &  5  W.  and 
issues,  except  only  the  (d)  statutes  concerning  indictments  in  the  J'^^g^'  ^^^ 
sheriff's  torn,  which  require,  that  every  juror  finding  such  indict-  3  Geo.  «.  c.  ibi 
ment  shall  have  twenty  shillings  yearly  of  freehold,  or  twenty-six  (d)  Vide  sap.  c. 
shillings  of  copyhold,  and  also  except  3  Hen.  7.  c.  1.  which  i?'to^'^^' 

"  ^u   *  •  r         •  J^i.        u-   L  •  \*  r  67,68. 

requires,  that  every  juror  of  an  mquest,  by  which  justices  of  peace 
shall  inquire  of  concealments  by  other  inquests,  shall  have  tene- 
ments of  the  yearly  value  of  forty  shillings,  and  also  except  S3: 
Hen.  6.  c.  2.  which  requires,  that  every  indictment  in  the  county 
palatine  of  Lancaster,  of  persons  supposed  by  the  same  indict- 
ment to  live  in  some  other  county,  and  also  every  indictment  in 
any  other  county,  of  persons  in  the  same  indictment,  supposed  to 
live  in  the  said  county  of  Lancaster,  shall  be  taken  by  such' 
jurors  only  as  have  lands  to  the  value  of  one  hundred  shillings: 
all  which  seems  to  make  it  doubtful,  whether  there  be  any  neces- 
sity  either  by  the  common  law  qr  statute,  that  a  grand  jury  in  any  noie  io^^Uob' 
other  case  must  be  a  freeholder  (e).  niaetctn. 

Sect. 
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$ec#«  n.  It  ia  eoftcted  by  28  Bdw.  1.  oonmolUy  caOed  the  ite* 
tute  of  artieuli  super  charioi,  cap.  9.  ^  That  no  Bberifi;  nor  baiiiff^ 
"  shall  impanel  in  inquests,  nor  in  juries^  over  many  personfl^  nor 
"  others,  nor  otherwise  than  as  is  ordained  by  statute :  And  that 
*'  they  shall  put  in  those  inquests  and  juries,  such  as  be  next 
*^  neighbours,  most  sufficient  and  least  suspicious.'^ 

And  the  like  is  enacted  almost  in  the  very  same  words  by  412 
Edw.  2.  c«  11.  And  it  is  farther  enacted  by  the  said  statute  of 
artieuli  super  chariot  '*  That  he  who  doth  contrary^  and  is  attainted 

thereupon,  shall  pay  unto  the  plaintiff  his  damages  double^  and 

shall  be  grievously  amerced  to  the  king.'' 

s  Inst.  561.    ^       And  the  said  statute  of  artieuli  super  ehartas  is  said  by  Sir 

Edward  Coke  to  extend  to  all  suits  or  proceedinsrs,  either  crimi- 
nal or  civil,  real,  personal,  or  mixed,  public  or  private,  assizes  or 
inquests :  and  surely  that  part  of  it  which  ordains,  *^  that  the  most 
*'  sufficient  and  least  suspicious  shall  be  returned  on  all  juries," 
is  so  agreeable  to  common  right  and  natural  justice,  that  it  cannot 
but  be  thought  to  be  in  affirmance  of  the  common  law,  and 
equally  to  extend  to  grand  and  petit  juries,  and  consequently  if 
any  officer  shall  be  wilfully  guilty  of  an  offence  against  it  in  the 
return  of  any  jury,  he  cannot  but  be  punishable  for  bis  contempt, 
at  the  suit  of  the  king. 

And  it  is  enacted  hj  23  Edw.  3.  c.  d. ''  That  justices  of  assize 
"  shall  have  commissions  sufficient  to  inquire  in  their  sessions  of 
**  sheriffs,  &c.  for  putting  into  panels  jurors,  suspect  and  of  evil 
'*  fame." 

And  it  is  farther  enacted  by  34  Edw.  3.  c.  4.  ^  That  all  panels 
**  shall  be  made  of  the  next  people,  which  shall  not  be  suspect  nor 
procured.  And  that  the  ministers  which  do  aaainst  the  same, 
shall  be  pnnished  before  the  justices,  who  tale  the  inquest, 
**  according  to  the  quantity  of  their  trespass,  as  well  i^ainst  the 
'^  king  as  against  the  party  for  the  quantity  of  the  damage  which 
**  he  bath  suffered  in  such  manner;"  and  both  these  statutes  seem 
equally  to  extend  to  the  undue  return  of  grand  and  petit  juries. 

Bat  it  is  observable,  that  the  dause  of  the  above-recited  statute 
of  articuU  super  ehartas,  which  ordains,  '*  That  the  sheriff,  &c» 
*'  shall  render  donble  damages,"  extends  only  to  Kuries  returned 
between  party  and  purty,  because  it  says,  that  he  shall  render 
them  to  the  plaintin,  which  is  a  denomination  never  ^ven  to  the 
king  or  prosecutor,  where  the  proceeding  is  by  way  of  indictment; 
(a)  RegUt.  178.  aod  accordingly  we  find  that  the  writs  in  the  (a)  Register  groondcd 
k  N.  B.  165.     011  thia  statute  expressly  relate  to  suits  between  party  and  party* 

Sect.  23.  But  the  principal  statutes  relating  to  die  return  of 
grand  juriea  are  11  Hen.  4.  c.  9*  and  3  Hen.  8.  c.  12.  the  first 
whereof  is  as  fblloweth^  '*  Because  that  now  of  late  inquests  were 
*'  taken  at  Westminster,  of  persons  named  to  the  justices,  without 
**  due  return  of  the  sheriff,  of  which  persons  some  were  outlawed 
"  before  the  said  justices  of  record,  and  some  fled  to  sanctuary 
*'  for  treason;,,  and  some  for  felony,  there  to  have  refuge,  by  wfaoiB» 
^  as  well  many  offenders  were  indicted,  as  other  lawful  liege 

"  people 


ft 


Ch.«5.  OF  INDICTMENT.  €99 

'rpttople  pt  our  lord  the  kingy  not  guilty^  by  conspiracy,  abetment^ 
"  and  false  imagination  of  other  persona,  for  their  special  advan- 
'*  tage  and  singular  lucre»  against  the  course  of  the  common  law 
**  used  and  accustomed  before  this  time/'  Our  said  lord  the 
king,  for  thegreater  ease  and  quietness  of  his  people,  willeth  and 
granteth,  "  lliat  the  same  indictment  so  made,  with  all  the  de- 
**  pendance  thereof,  be  revoked,  annulled,  void,  and  holden  for 
*'  none  for  ever :  And  that  from  henceforth  no  indictment  be  made 
*'  by  any  such  persons,  but  by  inquest  of  the  king's  lawful  liege 
^*  people,  in  the  manner  as  was  used  in  the  time  of  his  noble  pro- 
*^  genitors,  returned  by  the  sherifFs,  or  bailiffs  of  franchises,  with- 
**  out  any  denomination  to  the  sheriffs,  or  bailiffs  of  franchises 
**  before  made  by  any  person,  of  the  names,  which  by  him  should 
''  be  impanelled,  except  it  be  by  the  officers  of  the  said  sherifFs  or 
''  bailiffs  of  franchises  sworn  and  known  to  make  the  same,  and 
'*  other  officers  to  whom  it  pertaineth  to  make  the  same  accord- 
**  ing  to  the  law  of  England :  and  if  any  indictment  be  made  here- 
**  after  in  any  point  to  the  contrary,  that  the  same  indictment  be 
**  also  void,  revoked,  and  for  ever  holden  for  none/' 

In  the  construction  of  this  statute  the  following  points  have 
been  resolved : 

Sect*  24^  (a)  First,  That  where  a  person  not  returned  by  the  (a)  is  Co.  98. 
sheriff  on  a  grand  jury  procures  his  name  to  be  read  among  those  ^  ^^^'  ^* 
of  others  who  were  actually  returned,  whereupon  be  is  sworn  of 
the  grand  juiy,  &c.  he  may  be  indicted,  either  in  the  King's 
Bench  {b)  or  before  justices  of  ouer  and  terminer,  for  his  con*  (6)  Supra,  c.  5. 
tempt  of  the  statute ;  and  being  found  guilty,  may  be  fined  and  ^  ^^- 
imprisoned ;  and  yet  the  statute  doth  not  expressly  provide  that 
any  such  person  shall  be  any  way  punished,  but  only  that  the  in- 
dictment shall  be  void,  &c. 

Sect.  £5.  (c)  Secondly,  That  indictments  of  offences  not  (e)  is  Co.  9g» 
capital,  are  as  much  within  the  statute  as  indictments  of  treason  ^  ^ost.  33.  ' 
or  felony;  and  also  indictments  before  justices  of  peace  as  mueh  S)i  j^^ 
as  indictments  before  superior  Justices ;  but  it  bath  been  (d)  c.  C«r»  134. 
questioned,  whether  a  coroner^s  mquest  be  within  the. purview  of  i^^* 
it. 

Sect.  26.  Thirdly,  That  a  person  arraigned  upon  any  in-  («)  Sum.  sos^ 
dictment  taken  contrary  to  the  purview  of  we  statute  (e),  may  q^^^^^ 
plead  such  matter  in  avoidance  of  the  indictment,  and  also  plead  147.*'' 
over  to  the  felony.  1  Jon.  198. 

Sect.  £7*  FouBTULY,  That  a  person  outlawed  upon  any  such 
indictment  without  a  trial,  may  also  shew  in  avoidance  pf  the  out- 
lawry, that  the  indictment  was  taken  contrary  to  the  purview  of 
the  statute,  as  seems  fully  to  appear  from  the  (/)  above->men-  (f)  Sup.  9. 17» 
tioned  Year  Book  of  H  Hen.  4*  pi.  4h     But  if  a  person,  who 
is  tried  upon  such  an  indictment,  take  no  such  exception  before 
hia  trial,  it  may  be  (g)  doubtful  whether  he  may  be  allowed  to  (g)  s  Imt  34. 
tak«  snob  exception  afterwards,  because  he  hath  slipped  the  most  ^'  Indict  9. 
proper  time  for  it;  except  it  can  be  verified  by  the  records  of  the 
same  court  wherein  the  indictment  is  depending,  as  by  an  ool^ 
lawry  in  such  court  of  one  of  the  indictors,  &c.  m  which  case  it 
is  (h)  said,  that  any  one,  as  ami€ti$  curnt,  may  inform  the  court  of  (h)^  Inst  34. 
it 

Sect. 
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(a)  11 H.  4.  Sect.  28.  (a)  Fifthly,  That  if  any  one  of  the  grand  jury,  who 

41.  pi.  8.  £||(}  211  indictment,  be  within  any  one  of  the  exceptions  in  the ' 

S?p!c.  88.  statute,  he  vitiates  the  whole,  though  never  so  many  unexcep- * 

3  lust  33.  tionable  persons  joined  with  him  in  finding  it. 

(6)  Cro.  Car.  Sect,  29.  SIXTHLY,  That  if  a  prisoner,  indicted  of  felony, 

134. 147.  offg,.  iQ  take  any  such  exception,  he  shall,  upon  his  prayer,  have 

3 I^t?S4.         C^)  <^ounsel  assigned  him  for  his  assistance  in  it. 

(c)  C.  Car.  147.  Sect.  30.  (c)  Seventhly,  That  the  court  needs  not  admit  of 
the  plea  of  the  outlawry  of  an  indictor,  in  avoidance  of  any  such 
indictment,  unless  he  who  pleads  it  have  the  record  ready. 

(a)  Jones,  198.  o         «       -r  i  •        ,  t     ,  7v        i      i 

C.  Car.  134.  oect,  31.  it  seems  somewhat  (questionable  (a),  whether  out-. 

147.  lawry  in  a  personal  action  be  within  the  purview  of  the  statute. 

Vide  sup.  s.  16. 

i  Hale,  155*.        Sect.  32.  It  is  recited  by  the  above-mentioned  statute  3  Hen.  8. 
For  other  parti-  c.  12.  ''That  many  oppressions  had  been,  by  the  untrue  de-*' 
culars  relating     *'  meanour  of  sheriffs  and  their  ministers,  done  to  great  numbers  * 
Jr^T  w  ^&  *     "  ^^  ^^^  king's  subjects,  by  means  of  returning,   at  sessions  * 
M.  c.  24.*  "  holden  for  the  bodies  pf  shires,  the  names  of  such  persons,  as ' 

7  &  8  W.  3.       "  for  the  singular  advantage  of  the  said  sheriffs  and  their  minis- 
3&*4  An  "  ^^^^  would  be  wilfully  forsworn  and  peijured,  by  the  sinister* 

c.  18.  ''  labour  of  the  said  sheriffs  and  their  ministers;  by  reason  where- 

3Geo.s.c.  25.    '*  of  many  substantial  persons  (the  king's  true  subjects)  had  been 
4Geo.  f.  C.7.    w  wrongfully  indicted  of  divers  felonies  and  other  misbehaviour 
"  by  their  covin  and  falsehood ;  and  also  sometimes  by  labour  of 
''  the  said  sheriffs,  divers  great  felonies  had  been  concealed,  and 
not  presented  by  the  said  persons,  by  the  said  sheriffs  and  their 
ministers  partially  returned,  to  the  intent  to  compel  the  offend- 
ers to  make  fines,  and  give  rewards  to  the  said  sheriffs  and 
"  their  ministers.'' 

N.B.  If  the  in-      ^nd  thereupon  it  is  enactedy  *^  That  all  panels  be  returned, 

habitants  of  a     «*  which  be  not  at  the  suit  of  any  party,  that  shall  be  made  and 

cn^v^anim-   "  P"^  *"  "^^  every  sheriff  and  their  ministers  afore  any  justice  of 

memorial  ex-      *'  gaol-delivery,  or  justices  of  peace,  whereof  one  to  be  of  the 

cmpUon  flrora      "  quorum,  in  their  open  sessions,  to  enquire  for  the  king,  shall 

nries^he^are   *'  ^^  reformed  by  putting  to,  and  taking  out  of  the  names  of  the 

not  liable  to  be  *'  persons  which  SO  be  impanelled  by  every  sheriff  and  their 

summoned  un-    «  ministers,  by  the  discretion  of  the  same  justices,  before  whom 

dffttrent^sLil'*    "  ^^^^  panels  shall  be  returned.     And  that  the  same  justice  and 

tutes  relative  to*'^  justices  shall  Command  every  sheriff,  and  their  ministers  in  his  ab- 

jurors.  «  sence,  to  put  other  persons  in  the  same  panel  by  their  discretions : 

Douglas,  188.     «  jmj  ^jjj^j  jjj^  same  panels  so  reformed  by  the  said  Justices  be 

.  "  good  and  lawful.     And  that  if  any  sheriff,  or  any  their  minister, 

*'  at  any  time  do  not  return  the  same  panels  so  reformed,  that 

**  then  every  such  sheriff  and  minister  so  offending  shall  forfeit 

"  for  every  such  offence  twenty  shillings,  &c." 

2  Hale,  156*.  Sect.  33.  It  hath  been  resolved,  that  this  statute  doth  not  take 

3  Inst.  ^.  away  the  force  of  the  above  recited  statute  of  1 1  Hen.  4.  in  any 
Con.  .   .  c.  point  wherein  it  doth  not  expressly  vary  from  it ;  from  whence  it 

4  St.  Tr.  183.  follows,  that  if  any  of  the  jurors  who  find  an  indictment  be  out- 

lawed, or  returned  by  a  sheriff  or  bailiff,  at  the  nomination  of  any 
otl^er  person,  the  indictment  may  be  avoided  in  the  same  manner 
as  before,  by  force  of  1 1  Hen.  4.  except  such  nomination  be . 

made 
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made  by  the  justices  authorised  by  3  Hen.  8.  to'  reform  that 
panel. 

As  to  the  Seventh  Point,  viz.  Within  what  place  the  of- 
fences inquired  of  must  arise. 

Sect,  34.  Notwithstanding  it  was  anciently  (a)  holden^  that  if  (a)  te  Ass.  s«. 
one  who  had  committed  a  robbery  in  the  county  of  A.  were  ^*  ^o'- 1^* 
taken  with  the  mainour  in  the  county  of  B.*  he  might  be  put  to  afs^^^t  49. 
answer  in  the  county  of  B.  (by  which  I  suppose  it  is  intended  Sum.  203. 
that  he  might  be  put  to  answer  on  an  indictment  found  in  the  4Comm.  303. 
county  of  B.)  and  then  tried  by  a  jury  from  the  county  of  A.  yet  fos^^s*** 

'  it  seems  to  be  generally  (6)  agreed  at  this  day,  that  by  the  com-  c.  Eiu.  137. 
mon  law,  no  grand  jurors  can  indict  any  offence  whatsoever,  I>jer,69. 
which  doth  not  arise  within  the  limits  of  the  precincts  for  which  frf)  c  jkc^6 
they  are  returned.    And  upon  this  ground  it  hath  been  resolved  (e)  C,  Jwc.  9fr6, 
to  be  a  fatal  exception  to  an  indictment,  that  it  doth  not  appear  if)  KeUw.  89. 
by  it  that  the  offence  arose  within  the  (c)  county,  or  (d)  riding,  or  .  x  ^^  ^j.^ 
(e)  other  special  division,  or  (/')  precinct,  for  which  the  jury  137.  * 
which  found  it  was  returned :  and  a  fortiori  therefore  it  must  be  (*)  C  Jac.  ir. 
41  (g)  good  exception,  that  it  expressly  appears  by  the  indictment  j  shifj^'j,^^' 
that  the  offence  arose  in  a  county,  &c.  different  from  that  for  Keilwood/33. 
which  the  jury  was  returned.    And  it  is  (A)  holden,  thateven  the  C.  Jtc.  i67. 
finding  of  a  collateral  matter,  expressly  alleged  in  the  indictment  ^^.^Eliz!  606* 
to  have  happened  in  a  different  county,  is  void-     But  (i)  some  677. 738.  751! 
have  holden,  that  if  the  county  be  expressed  in  the  margin  of  an  C.  .Tac.  96.  t76. 
indictment,  the  vill  or  vills  in  which  the  offence  is  laid,  shall  be  3  p.^wiilf^V. 
intended  to  be  in  the  same  county.     But  the  greater  (k)  number  (i)  c.  Eiis. 

^  of  authorities  require  a  greater  certainty,  as  by  expressly  alleging  100.  i84. 436. 
such  vill  or  vills  to  be  in  the  county  named  in  the  margin,  or  in  ^I?fl???J"*^^ 
cormtatu  pradtcto,  which  seems  to  be  sumcient  where  but  one  Fosset,  Easter 
county  is  named  before;  but  to  be  (/)  uncertain  where  a  county  Tcra, i«  Will, 
is  named  in  the  body  of  the  indictment  different  from  that  in  the  ^'p^^  ^„, 
margin.    But  it  seems  from  the  authority  of  (pi)  Baud's  case,  that  497. 
if  a  fact  be  alleged  in  'B.juxta  D.  in  comitatu  E.  being  the  same  (»•)  C.  Jac.  4i. 
county  for  which  the  jury  is  returned,  the  county  is  set  forth  with  j^^Co/^*^^' 
sufficient  certainty,  because  B.  shall  be  intended  to  be  in  the  F.  Attach.  1. 
same  county  with  D.     Also  if  one  be  indicted  for  arescous  from  ^\  B«t«  <*e 
an  arrest  in  the  county  of  B.  it  hath  been  (n)  holden,  that  it  is  B!^t.*de 
needless  to  express  the  county  wherein  the  rescous  was  done  with  Brief,  97. 
greater  certainty,  because  it  shaft  be  intended  to  have  been  in  3  H.  7. 11. 
the  same  county  wherein  the  arrest  was  (0);  d  fortiori  therefore,  fo  Edw^I'  15, 
if  a  fact  be  alleged  at  B.  in  the  parish  of  C.  in  the  county  of  D.  Dyer,  69. ' 

it  cannot  but  be  intended  that  B.  as  well  as  C.  is  in  the  county  6>)  C.  Elis.  108. 
•^f  J)  Andrews,  16$. 

,     Sect.  35.  But  of , whatsoever  nature  an  offence  indicted  may 
be,  whether  local  or  transitory,  as  seditious  words,  or  battery, 
&c.  it  seems  to  be(;;)  agreed,  that  if  upon  *'  not  guilty"  pleaded  (p)sum.  f03. 
it  shall  appear,  that  it  was  committed  in  a  county  different  from  KeWnge,  i5. 
that  in  which  the  indictment  was  found,  the  defendant  shall  be  *Haie,  163. 
acquitted,  as  shall  be  shewn  more  at  large  in  the  chapter  con- 
cerning Evidence. 

.     Sect.  36.  And  therefore  at  the  common  law,  if  a  man  had  died 
in  one  county  of  a  stroke  received  in  another,  it  seems  to  have 
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(a)Vld«i,B.  1. 
€.  IS.  s.  15. 
6  H.  7.  10. 
10  H.  7.  t8. 
F.  Indict.  SS. 

S  £dw.  6.  M. 
164. 


A)F.BAr.«79. 
19  A8^a0,6. 

<c)  Kelt.  160. 
4  H.  7.  .5. 
F.  Cor.  6f . 


Ii«en  tlie  more  {a)  general  opinioiv  tbiit  regulaiij  the  homicide 
was  indictable  in  neither  of  them,  because  the  offence  was  not 
comfdete  in  either,  and  no  grand  jury  could  inquire  of  what  hap- 
pened out  of  their  own  county. 

Con,  F«  Cor.  375.    Indict,  24.    7H.7.8.     10  H.  7.  SO.    F.  Corone,  446.    S  Hale, 

But  this  inconvenience  is  remedied  by  2  and  3  Edw.  6.  c.  24. 
by  which  it  is  enacted,  "  That  where  any  person  shall  be  feloni- 
''  ously  stricken  or  poisoned  in  one  county,  and  die  of  the  same 
"  stroke  or  poisoning  in  another  county,  that  then  an  indictment 
''  thereof  found  by  jurors  of  the  county  where  the  death  shall 
''  happen,  whether  it  shall  be  found  before  the  coroner,  upon  the 
''  siffnt  of  such  dead  body ;  or  before  the  justices  of  peace,  or 
"  oUier  justices  or  commissioners,  which  shall  have  authority  to 
inquire  of  such  offences,  shall  be  as  good  and  effectual  in  the 
law,  as  if  the  stroke  or  poisoning  had  been  committed  and 
'*  done  in  the  same  county  where  the  party  shall  die,  or  where 
^  such  indictment  shall  be  so  found.'' 

Sect*  d7.  And  it  seems  by  the  common  law,  if  a  fact  done  in 
one  county  prove  a  nuisance  to  another,  it  may  be  indicted  in(fr) 
either  counl^» 

Sect.  38.  Also  by  the  common  law,  if  one  guilty  of  larceny  in 
one  county  carry  the  goods  stolen  into  another,  he  may  be  in- 
dicted in  (c)  either,  as  hath  been  more  fuffy  shewn  in  the  first 
Book,  tit.  "  Larceny/' (1) 

Sea. 
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(1)  In  the  casei  of  goods  sent  b^  land  or  water- 
caniaffe,  which  paaaed  in  their  joarney  through 
scvecu  counties,  when  any  article  was  stolen,  and 
the  theft  not  discovered  until  the  end  of  the  jour- 
ney, it  frcqaently  became  dificult,  if  not  impos- 
sible, to  lay  a  correct  yenae.  So  in  many  cases 
when  the  theft  was  committed  on  the  boundary  of 
two  counties,  a  like  difficulty  occurred : — to  obyiate 
these  difficulties  tlie  following  statutes  wene  passed, 
first: 

By  sUt.  69  Geo.  3.  c  f7.  after  reciting,  "  That 
whereas  felonies  are  frequently  committed  on  board 
▼essels  employed  in  carrying  and  conveying  goods, 
wares,  and  morchandice  in  or  upon  canals,  navi- 
gable rivers,  and  inland  navigations,  in  various 
parts  of  the  united  kingdom,  as  well  by  breaking 
open  the  casks  and  packages  oontaming  such 
goods,  waiesv  «nd  merehandiae,  as  in  various  other 
wa^s:  And  whereas  such  felonies  frequently  rfr* 
main  undetected  until  the  arrival  of  such  vessels 
at  the  places  of  their  destination ;  and  in  conse- 
quence of  such  canals  and  navigations  passing 
through  several  counties,  fomtng  tlie  boundaries  of 
counties  on  each  side  or  bank,  it  can  seldom  be 
known  within  what  county  soch  felonies  may  have 
been  actually  committed,  and  offences  frequently 
escape  unpunished  from  deiSsct  of  proof  that  the 
felony  with  which  they  are  charned  was  actuailv 
committed  within  the  county  in  which  such  offend- 
ers mav  be  indicted :"  for  remedy  thereof  it  is 
enacted,  "  That  from  and  after  the  passing  of  this 
"  act,  in  any  indictment  for  any  felony  committed 
^  on  board  any  barge,  boat,  trow,  or  other  ^vessel 

whatever  employed  or  used  in  carrying  or  con- 

^>>og  goods,  wares,  and  merchandise,  or  in 
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which  any  sodi  goods,  wanes,  or  merehandiae 
shall  be,  in  or  vpon  any  canal,  navigable  river  or 
inkiod  navigation,  in  any  part  of  the  united  hing- 
dom  of  Great  Britain  and  Ireland,  it  shall  be  sm- 
iicient  to  allege,  that  soch  felony  was  committed 
within  any  county  or  city  through  any  part 
whereof  such  boat,  barge,  trow,  or  other  vessel, 
shall  have  passed  in  the  course  of  the  voyage  or 
journey  during  which  such  fdony  shall  have  been 
committed;  and  in  cases  wherein  the  sides  or 
banks  of  any  navigable  river,  canal,  or  inland 
navisatkm,  or  the  centre  thereof,  shall  constitute 
the  boundary  of  any  two  counties  or  cities^  H 
shall  be  sufficient  to  allege  that  such  Iblony  was 
committed  in  either  of  the  said  counties  or  cities 
through  which,  or  any  part  thereof,  such  boat, 
barge,  trow,  or  other  vessel,  shall  have  passed  in 
the  course  of  the  voyage  or  journey  during  which 
such  felony  shall  have  been  committed;  and 
every  such  felony  shall  and  may  be  inquired  of, 
tried,  and  determuoed  m  the  county  or  city  with- 
in which  the  same  felony  shall  be  so  alleged  to 
have  been  comnitted ;  and  all  and  every  person 
and  peiMHis  who  shall  be  convicted  of  any  Mch 
felony  so  to  be  inquired  of,  tried,  and  determined 
as  aforesaid,  shall  be  subject  and  liable  to  all 
such  pains  of  death,  and  other  pains,  penalties, 
snd  rorfeitures,  as  sudi  peison  or  penons  con- 
•victed  of  such  felony  would  have  been  subject 
and  liable  to  in  case  such  felony  had  been  in- 
quired of,  tried,  and  determined  in  the  county  in 
which  the  same  felony  was  actually  committed; 
any  law,  statute,  or  usage  fothe  oontraiy  kk  any- 
wise notwithstanding :  provided  ahvays,  that  no- 
thing herein  contained  shall  extend,  or  be  con- 

"  strued 
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SeGt.  39.  Alflo  if  a  mma  starry  two  mres,  tlie  first  ki  a  foragn  (a)  i  Sid.  in. 
country,  and  the  second  in  England*  it  is  (a)  holden,  that  he  may  '^^JT?'  ^^'  ^^ 
be  indicted  and  tried  for  it  m  England  upon  the  statute  of  1  *       *  ^^^ 
Jac.  1.  c.  Il.^hich  makes  it  felony;  because  the  second  mar- 
riage alone  vras  criminal,  and  the  first  had  nothing  unlawful  in  it^ 
and  was  merely  of  a  transitory  nature:   but  where  the  second 
marriage  is  in  a  foreign  country,  it  hath  been  holden,  that  the 
party  is  not  triable  on  the  statute  above-mentioned;  but  this 
seems  contrary  to  the  purview  of  it,  as  hath  been  more  fully 
shewn  in  Vol.  1.  chap.  32.  p.  686. 

Sect.  40.  Also  if  a  wom^n  be  taken  with  force  in  one  county, 
and  carried  into  another^  and  there  married,  the  offender  may  be 
indicted  and  tried  in  the  second  county,  upon  the  statute  of  S 
Hen.  7*  c.  2.  against  forcible  marriage^  because  the  continuance  v.  i.  p.  iss. 
of  the  force  in  such  county  amounts  to  a  forcible  taking  within 
the  statute*  But  if  an  offence  in  stealings  taking  away,  with* 
drawing,  or  avoiding  a  record^  against  the  purport  of  8  Hen.  6t  V.  i.  p.  268. 
c.  12*  be  committed  partly  in  one  county  and  partly  in  another^ 
so  as  not  to  amount  to  a  complete  offence  within  the  statute  in 

eitberi 

"  gkraed  to  extend,  to  afiect  the  jurndietioii  of  the 
'*  High  Court  of  Adninltj,  or  of  any  cooimisiion 
"  for  the  trial  of  ofifencea  wider  on  act  passed  m 
**  the  twenty-eighth  year  of  the  reign  of  King 
*'  Meaty  the  SSjSitb,  intitiilad,  For  Pirate*." 

By  Stat.  59  Goob  &  c.  96.  after  leat^iig,  *'  That 
whereas  felonies  are  frequently  committed  on  stage 
coacbesv  tlafe  iiraggens»  stage  carts,  and  other  such 
carriages,  employed  in  carrying  and  conveyiag 
goods,  wares,  and  merchandize,  travelling  on  the 
aeverat  highways  in  vafk>iM  parts  of  the  amted 
kinffdom,  as  well  by  breaking  open  the  casks  and 
packages  containing  sach  goods,  wares,  and  mer- 
chandise, as  hivanona  other  ways:  and  whereas 
sach  felonies  frequently  remain  vndetected  until 
the  arrival  of  such  carnages  at  the  place  of  their 
destioation,  and  in  conseqdcnce  of  such  highways 
leading  through  several  counties,  it  can  solaore  be 
known  within  what  county  such  felonies  may  have 
been  actually  committed,  and  offenders  frequently 
escape  unpunished  from  defect  of  proof  that  the 
lKK>ny  with  which  they  ore  charged  was  actoafly 
committed  within  the  county  in  which  such  of- 
fenders iDftybe  indicted;"  for  remedy  thereof  it  is 
enacted, "That  Arom and  af^r the  passing  of  this 
**  act,  in  aiqr  indictment  for  any  felony  connMtted 
"  on  ally  stage  coach,  stage  wi^on,  stage  cart,  or 
**  other  carriage  whatever,  employed  or  used  in 
**  carrying  or  conveying  good*,  wares,  and  raer- 
"  chandise,  or  in  which  any  such  goods,  wares,  or 
''  merchandiae  shall  be,  in  or  upon  any  highway 
"  In  any  part  of  the  united  kingdom  of  Great  Bri- 
"  tain  and  Ireland,  it  shall  be  sufficient  to  allege 
"that  such  felony  was  committed  within  any 
*'  oonnty  or  eHy  through  any  part  whereof  sow 
"  stage  conch,  stage  waggoo»  stage  cart*  or  other 
*'  such  carriage,  shall  have  passed  in  tlie  course  of 
"  the  journey  during  which  such  felony  shall  have 
"  been  committed ;  and  in  all  cases  where  any 
"  highway  shall  fbrm  the  boundary  of  any  two 
**  ooanties,  it  shall  be  sufficient  to  allege^  that  suab 
«'  felony  committed  as  aforesaid  was  committed  in 
"  either  of  the  sud  counties  through  which  or  any 
"  part  whereof  such  stage  coach,  stage  waggon. 
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'*  stage  eart,  or  othef  such  carriage  shall  have  pass- 
"  ed  in  the  coarse  of  the  jooiuey  during  which 
'*  such  felony  shall  have  been  committM ;  and 
"  every  such  felon  shall  and  may  be  inquired  d, 
**  ttkm,  and  detemined  in  the  county  or  city  witb- 
"  In  which  the  sane  fclony  shalf  be  so  allqged  to 
'*  have  been  committed ;  and  all  and  every  person 
"  and  persons  who  shall  be  convicted  of  any  such 
"  felony  so  to  be  inquired  of^  tried,  and  determined 
as  afoxesaid,  shall  be  subject  and  liable  to  «U  sack 
paius  af  dead»,  and  other  paitis,  penaltiet,  and 
^  forfeitures  as  SDch  person  or  persons  convicted  of 
**  such  felony  would  have  been  subject  and  liable 
"  to,  in  case  such  felbny  had  been  inquired  of^ 
"  tried,  and  determined  In  the  county  in  which 
"  the  same  felony  was  actually  committed." 

Sect  9.  "  And  whereas  fefonies  are  sonetinM^ 
committed  on  or  so  close  to  the  boundaries  of  two 
or  more  counties,  that  the  ofienders  escape  un- 

1>uni8hed  from  the  defect  of  proof,  that  the  fe» 
ony  with  which  they  are  chained  was  actually 
committed  within  the  county  in  which  such  of- 
fenders may  be  indicted ;"  it  is  therefore  enacted, 
**  That  from  and  after  the  passing  df  this  aet^  fn 
*'  any  hidictmeiit  for  any  felony  committed  on  Ike 
**  boundary  or  bonndarics  of  two  or  more  conn- 
"  ties,  or  within  the  distance  of  five  hundred  yards 
**  of  any  such  boundary  or  boundaries,  it  shall  be 
sufficient  to  aHege  that  such  felony  was  commit- 
ted in  either  or  any  of  the  said  counties ;  and 
every  such  felony  shall  and  may  be  inquired  of, 
"  tried,  and  dettruuoed  jn  the  county  within  wlii^ 
"  the  same  felony  shall  be  so  alleged  to  have  been 
"  committed ;  and  all  and  every  parson  and  per* 
*'  sons  who  shall  be  convicted  of  any  such  felonj 
*'  so  to  be  inqniced  oC  tried,  and  determined  an 
"  aforesaid,  shall  be  subject  and-  liable  to  all  such 
"  pains  of  death,  and  other  pains,  penalties,  and 
"  forfeitures,  as  such  person  or  persons  so  con* 
"  victed  of  such  fefony  would  huffe  bcfcn  subject 
**  and  Ikkle  to  in  case  sach  felony  had  been  in- 
"  quired  of,  tried,  and  detennined  in  the  county  in 
which  the  same  felony  was  actually  committed/' 
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(a)  Vide  Rex  tf. 
Amery, 

Trin.26Geo.3. 
TeiiiiRep.565. 


See  the  case  of 
Parry  v.  Ro- 
berts* Cases  in 
Cro.  Law. 


(h)  1  Mod.  64, 

68. 

f  Keble,685. 

Car.  S47.  531. 

1  Hale,  157. 


either,  it  is  said  that  the  party  cannot  be  indicted  for  a  felony  in 
either,  but  only  for  a  misprision. 

Sect.  41  •  It  is  enacted  by  26  Hen.  8.  c.  6.  *'  For  the  punish- 
ment and  speedy  trials,  as  well  of  the  counterfeiters  of  any  coin 
current  within  this  realm,  washing,  clipping,  or  minishing  of 
the  same,  as  of  all  and  singular  felonies,  murders,  wilful  burn- 
ing of  houses^  manslaughters,  robberies,  burglaries,  rapes,  and 
accessaries  of  the  same,  and  other  offences  feloniously  done 
within  any  lordship  marcher  of  Wales" — '*  That  the  justices  of 
the  gaol-delivery,  and  of  the  peace,  and  every  of  them  for  the 
time  being  in  the  shire  or  shires  of  England,  where  the  king's 
writ  runneth  (a),  next  adjoining  to  the  lordship  marcher,  or 
other  places  in  Wales,  where  such  counterfeiting,  washing, 
clipping,  or  minishing  of  any  coin  current  within  this  realm,  or 
murder,  shall  be  committed;  or  where  any  other  felonies  or 
accessaries  shall  be  committed ;  shall  have  full  power  at  their 
sessions  and  gaol-delivery  to  inquire  by  verdict  of  twelve  men  of 
the  same  shire  or  shires  next  adjoining,  within  England,  where 
the  king's  writ  runneth,  there  to  cause  all  such  counterfeiters, 
washers,  clippers  of  money,  felons,  murderers,  and  accessaries 
to  the  same,  to  be  indicted  according  to  the  laws  of  this  land, 
in  like  manner  and  form  as  if  the  same  petit  treasons,  murders, 
felonies,  and  accessaries  to  the  same,  had  been  done  within  any 
of  the  said  shires  within  the  said  realm :  And  also  to  hear,  de- 
termine and  judge  the  same,  according  to  the  laws  of  the  realm.'' 

Sect.  42.  And  it  seems  generally  to  have  been  (b)  holden,  that 
the  power  given  by  this,  statute  to  the  justices  of  gaol-delivery, 
and  of  the  peace,  in  the  adjoining  English  counties,  in  relation  to 
the  offences  therein  mentioned,  is  not  repealed  by  34  and  35  Hen. 
8.  c.  26.  which  impowers  the  justices  of  the  grand  sessions  in 
Wales  to  take  indictments  of  such  offences. 
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Athoe*8  Case, 
Stra.S35. 


(«)  1  Lev.  118.       But  it  hath  been  (c)  resolved,  that  an  acquittal  on  an  indictment 

at  the  grand  sessions  is  a  good  bar  of  an  indictment  for  the  same 
crime  in  an  English  county. 

t  It  has  also  been  resolved,  that  this  statute  is  not  confined  to 
the  lordship  marchers,  but  that  the  judges  of  assize,  in  the  next 
adjacent  English  county,  have  a  concurrent  jurisdiction  through- 
out all  Wales  with  the  justices  of  the  grand  sessions,  and  that  a 
murder  committed  in  Pembrokeshire,  which  is  an  ancient  Weljsh 
county,  but  no  part  of  the  lordship  marchers,  may  be  triecj  in  the 
county  of  Hereford. 

Seethisactroore  Sect.  43.  By  28  Hen.  8.C.  15.  ''  Treasons,  felonies,  and  rob- 
fuUjsetfcrth  «' beries,  &t.  upon  the  sea,  &c.  shall  be  inquired,  8lc^  in  such 
m  i!^t!"*^*^  ''  places  in  the  realm  as  shall  be  limited  in  the  king's  commission, 
"  Piracy."         "  m  like  manner  as  if  such  offences  had  been  committed  on  the 

"  land.'* 

Qu.  Moor,  121.  Sect.  4:i.  It  hath  been  resolved,  that  this  statute  extends  not 
to  offences  done  in  creeks  or  ports  within  the  body  of  a  county, 
because  such  offences  were  always  cognizable  by  the  common 
law. 

Sect. 
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Sect.  4$.  Also  it  bath  been^^)  resolved,  that  the  force  of  this  («)  3  Iiut.  ii. 
statute,  in  relation  to  treasons  done  upon  the  sea,  is  not  taken  ^^^^  ^^4. 
away  by  35  Hen.  8.  c.  2*  more  fully  set  forth  in  the  forty-ninth 
section. 

The  statute  of  28  H.  c.  15.  extended — to  traitors,  pirates, 
robbers,  thieves,  murderers  and  confederates  upon  the  sea.  But 
it  was  held  not  to  extend  to  give  conusance  of  any  felony  not  a 
felony  at  land ;  nor  to  any  new  (1)  created  felony  by  statute  since 
the  passing  of  the  stat.  of  H.  8.  In  order,  therefore,  to  give  the 
court  constituted  under  that  statute  a  larger  jurisdiction,  the 
statute  of  39  Geo.  3,  c.  S7.  enacted,  '*  That  all  and  every  of- 
fence which,  after  the  passing  of  that  act,  should  be  committed 
on  the  high  seas,  out  of  the  body  of  any  county  of  this  realm, 
should  be,  and  were  thereby  declared  offences  of  the  same  nature 
respectively,  and  liable  to  the  same  punishment  as  if  they  had 
been  comn^tted  upon  the  shore,  and  should  be  inquired  of 
in  the  same  manner  as  the  offences  specified  in  the  statute  of  H. 
8.''  and  it  further  enacted,  **  That  where  any  person  was  tried  for 
murder  and  found  guilty  only  of  manslaughter,  he  should  have  the 
benefit  of  clergy,  the  same  as  if  he  had  been  tried  for  the  same 
offence  committed  on  shore."  Before  the  passing  of  this  statute, 
where  any  person  was  tried  for  murder  committed  at  sea,  under  a 
commission  on  shore,  pursuant  to  the  statute  of  H.  8.  and  the  facts 
of  the  case  amounted  only  to  manslaughter,  as  the  commissioners 
jurisdiction  only  extended  to  cases  of  murder,  not  manslaughter. 
It  was  usual  to  direct  an  acquittal  of  the  prisoner. 

By  1  Geo.  4.  c.  90.  reciting  the  43  Geo.  3.  c.  58.  for  cutting. 
See.  with  intent  to  murder,  8lc.  and  reciting  that  doubts  existed 
whether  the  offence  contained  in  that  statute,  if  committed  at  sea, 
were  triable  under  a  commission  pursuant  to  the  stat.  ofH.8. 
and  whether  persons  tried  for  other  felonies  under  such  commis- 
sion, for  other  felonies  besides  murder,  were  entitled  to  their 
clergy,  enacts,  that  the  offences  enumerated  in  the  43  Geo.  3.  if 
committed  at  sea,  should  be  triable  by  a  commission  under  the 
stat  H.  8.  and  that  all  persons  found  guilty  of  clergyable  fe- 
lonies should  have  the  benefit  of  clergy;  the  same  as  they  would 
be  entitled  to  if  the  fact  had  been  committed  on  land  (2).  ^ 

Secti  46.  It  was  made  a  (b)  dpubt  upon  the  statute  of  H.  8.  OdYtU.iM. 
whether  one  who  was  an  accessary  at  land  to  a  felony  at  sea,  1500.51,52. 
were  triable  by  the  admiral,  within  the  purview  of  it;  but  this  is  N07,  isi.* 
settled  by  1 1  and  12  Will.  3.  c.  7.  made  perpetual  by  6  Geo.  1.  ^^' 
c.  19-  which  enacts,' ''  that  accessaries  to  piracy  before  or  after,"  3^^  ^^^^ 
in  such  manner  as  is  set  forth  more  at  large  in  that  statute,  "  shall 
be  inquired  of,  tried,  and  adjudged  according  to  the  said  statute 
of  28  Hen.  8.  c.  15." 

fAnd 

(1)  At  aQAdmiraltj  Session  after  Trinity  Term,  agreed  that  the  prisoners  could  not  be  tried  on 

170t,  held  under  the  stat.  of  H.  8.»  Snape  and  either  indictment,  as  the  statute  only  extended  to 

Aires  were  indicted  in  two  indictments  for  mail-  such  offences  as  would  be  fetonj  if  committed  9Q 

dooslj  baming  a  ship  at  sea  with  intent  to  defniad  land,  and  also  that  the  stat.  of  H.  8.  did  not  ex- 

the  insurers.    One  indictment  was  for  maliciously  tend  to  ofiEenoes  made  fekmics  since  the  passing  of 

bwnin^  the  ship  with  intent,  &c.  which  the  Civi-  that  act. 

lians  said  was  a  felony  by  dietr  law.    The  other  (t)  The  donbt  upon  the  stat.  of  45  Geo.  3. 

indictment  was  founded  upon  the  lUt.  SS,  tS  Car.  arises  from  the  words  of  the  enacting  clause,  sta- 

2.  which  makes  the  same  offence  felony,  but  does  tins  that  if  any  person  "  hi  EngUu^  or  Inlaatd;' 

not  direct  how  it  is  to  be  tried.  After  some  debate  shiSl,  flee. 
Mid  diffeienoe  of  opinion  among  the  judges,  it  was 

TOL.  tl.  X 
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fAui  by  Statute  of  43  Geo.  3.  c  M3.  8.  5.  it  (Sv^^^^ 

That  in  all  casea  in  which  any  person  shall  proci^fej  <}ireQt» 

CQUDseU  &c«  any  other  person  in  cx^jif^mittjpg^ai^felputftfhatspr 

*'  every  or  shall  become  an  accessary  before  the  fact  to  anujelot^ 

"  whatsoever,  whether  such  principal  felony,  ]i>e  committed  withm 

the  body  of  any  county  within  the  realm,  or  upon  the  high  ^e;^, 

or  whether  such  procuring,  &c.  or  otherwise  becoming  acces- 

**  sary  before  the  fact,  shall  have  been  committed  within  any 

"  county  within  the  body  of  the  realm,  or  upon  the  high  seas ; 

'*  then  in  all  such  cases  the  offence  of  procuring,  &c.  or  becoming 

accessary  before  the  fact,  shall  be  tried,  &c.  in  case  the  principal 

felony  was  committed  within  the  realm,  by  the  course  of  the 

common  law,  either  within  such  county  where  the  principal  felony 

*^  shall  have  been  committed,  or  within  the  county  wherein  the  of- 

"  fence  of  procuring,  8cc.  or  otherwise  becoming  accessary  before 

''  the  fact,  shall  have  been  committed  or  done :    And  in  case  the 

principal  felony  shall  have  been  committed  upon  the  high. seas, 

then  the  offence  of  procuring,  8cc.  or  becoming  accessary  before 

"  the  fact,  shall  and  may  be  inauired  of  in  and  by  such  courts,  and 

"  in  such  manner  and  form  as  m  and  by  the  statute  of  28  H.  8.  is 

appointed  and  directed."  (I) 

Vide  alsoi Geo.  f  And  it  is  enacted  by  8  Geo.  1.  c.  24.  made  perpetual  by  2 
18  G  ^^i  30  ®®^'  ^*  ^*  ^®'  '*  That  all  persons  who  are  made  accessaries  by  11 
Book  the'firs^*  "  ^^^  ^^  Will.  3.  c.  ?•  shall  be  deemed  and  taken  to  be  principal 
'*  Piracy."  **  pirates,  felons,  and  robbers,  and  shall  be  proceeded  against  ac- 
"  cordingly." 

4  Geo.  1.  c.  11.  '^^^^'  ^^*  '^  ^  further  enacted  by  the  said  statute  of  1 1  and  12 
Vide  8  Geo.  1.'  Will.  3.  c.  7.  "  That  all  piracies  and  felonies  upon  the  sea,  Slc, 
c.  24.  '<  may  be  tried  at  sea,  or  upon  the  land,  in  his  majesty's  planta-. 

i8Geo.s.c.50.  44  tions,"  in  such  manner  as  hath  been  more  fully  set  forth  in  the 
first  Book. 

(a)  19  E.  4.  $,  Sect,  48.  It  seems  to  have  been  a  great  (a)  doubt  before  the 
seetbepream-  making  of  the  Statute  of  35  Hen.  8.  c.  2.  in  what  manner  and  m 
Ueof  55H.8.    y^\^^i  place  high  treason  done  out  of  the  realm  was  to  be  tried.* 

For  some  seem  to  have  hoMen,  that  it  was  triable  only  upon  an 

(b)  Vide  sap.  c.  (^)  appeal  before  the  constable  and  marshal ;  others,  that  it  might 
4.  sect.  9.  and  be  tried  upon  an  indictment,  laying  the  offence  in  (c)  any  county 
D^^' 13?*  vhere  the  king  pleased;  and  others,  that  it  was  triable  by  way  of 
(e)  timCtet.  indictment  in  that  county {d)  only  wherein  the  offender  had  lands:* 
id)  Sum.  S04i  but  surely  it  (e)  cannot  reasonably  be  doubted,  but  that  it  wastriabfe 
fe)Con. D  r  ^^^^  ^^^  ^^  Other ;  for  it  cannot  be  imagined  than  an. offence  of 
131. /&  Co/i^!  ^^^^  dangerous  consequence,  and  expressly  within  the  puryiew  of 

25  Edw.  3.  should  be  wholly  dispunishable^  as  it  must  have  been^ 
if  it  were  no  way  triable. 

1  Ander  «6«  '^^^^'  ^*  ^"^  ^^  *  P'**"  remedy,  order,  and  declaration  of 

t  Hale,  164.  *  ^^^^  matter,  it  is  enacted  by  So  Hen.  8.  c.  2.  **  That  all  manner 
See  alto  the  sta-  **  of  offences,  being  then  already  made  or  dedared,  or  after  to  l^e 
r  J3^  ^*"*  *'  *'  made  or  declared,  by  any  of  the  laws  and  statutes  of  this  realm, 

''to  be  treasons,  misprisions  of  treasons,  or  concealments  of  trea- 
''  sons,  and  done,  perpetrated,  or  committed  byvany  person  or* 
",  persons,  out  of  this,  realm  of  England,  shall  be  from  thenceforth 

.     .  *^  inquired 

(l>  Thisact  pasted  b  conseqaenoe  of  the  decmpn  in  the  case  of  £astq:l»  v  aad  W«c1f arUpe.   Tidiq. 
•^,;p!^L  1.  p,  346,  ..'... 
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**  iiu|tt]ie4  of^  hewod  and  determined  before  the  king^s  justices  of  , 
^  bit  btticliy  fot  pleas  to  be  holden  before  himself,  by  good  and 
**  Isiwful  men  of  the  same  shire  where  the  s^id  bench  sh^lsit  and 
be  kept,  or  else  before  such  commissioners  and  in  such  shire  of 
the  realm  as  shidl  be  assigned  by  the. king's  majesty's  commis- 
sion, and  by  lawful  men  of  the  same  shirci  in  Idee  manner  and 
*^  form  to  allmteats  and  purposes,  as  if  such  treasons,  misprisions 
**  of  treasons,  or  concealments  of  treasons,  had  been  done,  per- 
petnrted^  and  committed  within  the  same  shire  where  they 
shall  be  so  inquired  of.  heai'd  and  determined,  as  is  aforesaid/* 

In  the  construction  of  this  statute  the  following  points  have 
been  resolved. 

Sect.  50.  First,  That  if  the  court  of  king's  bench,  or  com- 
miaffionera  isolated  in  pursuance  of  the  statute,  after  having 
taken  an  indictment  of  a  forei^  treason^  remove  into  a  different 
Goun^  from  that  in  which  the  mdictment  was  found,  the  (a)  trial  3  {q^I'sI^' 
fhall  be  by  jurors,  returned  from  the  $rst  county.    And  this  is  (6)  s.  P.  c.  9o* 
iQost  agreeable  to  the  general  course  of  the  common  law ;  which  Vide  Dyer,  286. 
(6)  requires,  that  indictments,  shall  be  tried  by  jurors  of  the  cTame 
county  in  which  they  were  found. 

Sect*  61.,  Secondly,  That  the  commissioners,  and  county  for  (c)Sum.i6. 
the  trial  of  such  treasons,  are  (c)  sufficiently  assigned  by  the  king  3  ^^^  |^, 
IB  pursuance  of  this  statute,  by  his  either  writing  his  name  to  the  The  king  cannot 
commission  that  appoints  them,  or  signing  the  warrant  to  the  ^7  ^^  cbarter 
Jord  keeper  for  the  commission.  powir*  totJAn 

one  county  offences  committed  in  another.  Lord  Mansfield.    Douglas,  796, 

Sect.  52.    Thirdly.  That  a  treason  done  by  an  (d)  Irishman  (<0S  Inst  ii. 
in  Ireland  is  triable  in  England  according  to  the  purview  of  this  \^^'  ^^^' 
statute ;  for  Ireland  being  out  of  the  realm  of  England,  a  treaison  Sum.  i6. 90s, 
coinmitted  in  it  is  certainly  within  the  letter  of  the  act ;   and  1  Hale,  155. 
nothing  within  the  letter  of  a  statute  made  for  enlarging  the  juris^  3 k^^560?566. 
diction,  and  supplying  the  defects  of  the  comipon  law.  shall  easily  Warner's  Case.' 
be  construed  out  of  the  meaning  of  it.    And  therefore  it  seems  (e)i  And.fos. 
reasonable,  that  any  offence  which  by  25  Edw.  3.  or  any  other  ^  ^*^'*  ^^' 
subsequent  statute,  either  expressly  extending  to.  or  (e)  received 
10  Irebbd.  is  equally  treason  m  Ireland  and  England,  may  be  tried 
here  by  virtue  of  this  statute. 

But  if  an  offence  be  made  treason  by  an  Irish  statute  which  is 
not  treason  in  England.  I  see  not  how  it  can  be  tried  here;  since 
being  neither  made  nor  declared  to  be  treason  by  any  law  or  sta- 
tute of  this  rei^m.  it  is  not  within  the  description  of  the  offences 
provided  for  by  $5  Hen.  8.  To  which  may  be  added,  that  offences . 
beyond  sea.  to  be  tried  here  by  virtue  of  that  statute,  are  to  be 
ipquired  of  and  determined  in  like  manner  as  if  they  had  been 
con^mitted  in  such  shire  wherein  they  sbaQ  be  inquired  of  and  de- 
termined; but  if  an  offence,  which  is  treason  in  Ireland  and  not 
in  England,  had  been  committed  in  any  English  county,  it  is. 
msgiifest  that  it  could  not  be  punished  as  treason. 

Also  it  hath  been  (f).  resolved,  that  no  treason  committed  \a  (J)  Dyn,  sso. 
Ireland  by  an  Irish  peer,  is  triable  in  England,  because  he  is  en-' 
titled  to  atrial  by  faia  peers,  which  cannot  be  had  (1). 

(1)  BetotTod  by  three  judges  in  I>yer«  360.  be  hiw,  and  it  was  ruled  that  an  Irish  peer  might 

VMe^jji^  O'Rooik'sC^w,  l  AadetnmAS^S.   Bot  .  be  triedbyacomiBon  juryiaSn^andforatreasoa 

iatbe  case; of  14* Macgpire,  1  St.Tr.9tS.  1  Hale,  conumtted  la  JMIipd.    pp4  V^^^ 

1$5,  t84  the  i^MTutioB  la  P^o^is  deckred  nof  lb     ^     •    - 

X  2  Sect. 
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a)uCoke,65.  Sect.  53.  FotfRTHLY/That  this  statute  is  not  (a)  repealed  by 
"^o.  Ut  261.  1  and  2  Philip  and  Mary;  c.  10.  which  enacts,  ^  That  all  triab 
Samnuu^05.  "  hereafter  to  be  had,  awarded  or  made,  for  any  treason,  shall  be 
3  Inst.  24.     '  *'  had  and  used  according  to  the  common  laws  of  the  realm,  and 

1  And.  262.  **  not  Otherwise."  For  it  is  the  manifest  purport  of  this  statute 
IK^r  131^286  ^^  I'Cstore  theaucieut  course  of  the  common  law  as  to.  the  trial  of 
298.  soo.       '  treasons^  in  which  great  innovations  had  been  made  by  statutes  in 

2  Hale,  164.      the  reigns  of  king  Henry  the  eighth,  and  Edward  the  sixth ;  birt 

it  cannot  be  thought  agreeable  to  the  intention  of  it  to  abrogate 
any  statute,  which  in  a  doubtful  case  settled  and  confirmed  the 
jurisdiction  of  the  common  law,  and  gave  a. method  of  trial  as 
agreeable  as  possible  to  its  usual  and  ordinary  manner  of  proceed- 
ing. 

Vide  Book  tbe        In  cases  of  homicide  where  the  stroke  and  death  was  one  within 

d"*' "  ^&^'      ^^^  kingdom  and  one  without,  it  is  enacted  by  2  Geo.  £.  c.  £1. 

lUxv. Farrell,    ^  That  where  death  shall  happen  in  England  from  any  cause 

1  Bl.Rep.  459.  '^  feloniously  given  out  of  England ;  or  where  the  felonious  cause 

"  shall  be  given  in  England  and  the  death  ensue  in  any  place  out 

*^  of  England,  an  indictment  thereof  found  by  the  jurors  of  the 

"  county  in  which  either  the  death  or  the  cause  of  the  death  shall 

**  respectively  happen',  shall  be  as  good  and  effectual  in  law,  as 

"  well  against  the  principals  and  accessaries,  as  if  the  offence  had 

*^  been  completed  in  the  same  county  where  such  indictment  shall 

'' be  found,  &c." 

(6)  K«l.  67.  Sect.  54.  It  was  a  great  doubt  at  the  common  law,  (b)  Whether 

Djer,d8.  ^^  accessary  in  one  county  to  a  felony  in  another,  were^indictable 
in  either.  But  this  is  remedied  by  2  and  3  Edw.  6.  c.  24.  by 
which  it  is  enacted,  "  That  such  an  accessary  may  be  indicted  and 
"  tried  in  the  same  county,  wherein  he  was  accessary." — But  in- 
tending more  fully  to  treat  of  this  matter  in  the  chapter  concern- 
ing the  Arraignment  of  the  Principal  and  Accessary,  I  shall  refer 
the  reader  thither  for  the  further  consideration  of  it. 

By  Stat  1 1  and  12  W.  3.  c.  12.  in  order  to  bring  to  condign 
punishment  officers  of  government  who  have  conducted  them- 
selves oppressively  in  the  colonies,  it  is  enacted,  **  That  if  any 
"  governor,  lieutenant-governor,  deputy-governor,  or  commander- 
**  in-chief  of  any  plantation  or  colony  within  his  majesty's 
^'  dominions  beyond  the  sea,  shall  be  guilty  of  oppressing  any  of 
his  majesty's  subjects  beyond  the  seas,  within  their  respective 
governments  or  commands,  or  shall  be  guilty  of  any  other 
crime  or  offence  contrary  to  the  laws  of  this  realm,  or  m  force 
''  within  their  respective  governments  or  commands,  such  oppres- 
''  sions,  crimes  and  offences  shall  be  inauired  of,  heard  and  deter- 
*'  mined,  in  his  majesty's  court  of  king  s  bench  here  in  England, 
*'  or  before  such  commission  and  in  such  county  of  this  realm, 
as  shall  be  assigned  by  his  majesty's  commission,  and  by  good 
and  lawful  men  of  the  same  county ;  and  that  such  punishments 
'*  shall  be  inflicted  on  such  offenders  as  are  usually  inflicted  for 
''  offences  of  like  nature  committed  in  England.'* 

And  by  stat.  42  Geo.  3.  c.  85.  *'  All  persons  in  the  military  or 
**  civil  employment  of  his  majesty  out  of  Great  Britain,  who  snail 
^'  cororok  any  crime,  misdemeanor,  or  offence,  in  the  execution  of 
''  or  under  colour  of  their  office,  may  be  prosecuted  in  the  court 

•'of 


€€ 
4€ 
€€ 


€€ 


Ch.  25. 


0F  INDICTMENT. 


309 


''  gf  kingV  bench  in  England,  and  the  venue  may  be  laid  in  the 
**  county  of  Middlesex/' 

By  Stat.  26  Geo.  3.  c.  57.  East  India  delinquents  may  be  tried 
in  England  aci;ording  to  the  provisions  of  that  act  (1). 

As  to  the  Eighth  General  Point,  vtz.  What  ought  to  be 
the  form  of  the  body  of  an  indictment. 

I  shad  endeavour  to  shew, 

I,  What  ought  to  be  the  form  of  the  body  of  an  indictment 
at  conmion  law. 

II.  What  of  an  indictment  upon  a  statute. 

As  to  the  first  of  these  particulars  I  shall  endeavour  to  shew, 

* 

1.  How  the  body  of  an  indictment  at  common  law  ought  to 
set  forth  the  substance  and  manner  of  the  fact. . 

2.  How  the  persons  mentioned  or  referred  to  in  it. 

3.  How  the  thing  wherein  the  offence  was  committed. 

4.  How  the  circumstances  of  time  and  place. 

.  5.  Where  it  may  be  vitiated  by  false,  or  improper  Latin,  or 
the  use  of  English  instead  of  Latin. 

6.  Where  the  offence  indicted  may  be  laid  jointly  and  where 
severally,  and  where  both  jointly  and  severally,  and  where  the 
offences  of  several  persons  may  be  laid  in  one  indictment. 

7.  Whether  the  words  vi  et  armU  be  in  any  casfe  necessary. 

8.  Whether  it  be  necessary  to  lay  the  offence  contra  pacem* 

9*  Whether  it  be  necessary  to  lay  it  contra  coronam  et  digni- 
tatem regis, 

10.  Whether  i^  be  necessary  to  lay  it  in  contemptum  regis* 

1 1 .  Whether  it  be  necessary  to  lay  it  ilUciti. 

1£.  Whethera  defect  in  any  of  these  particulars  be  amendable. 

As  to  the  First  Point,  viz.  How  the  body  of  an  indictment 
at  common  law  ought  to  set  forth  the  substance  and  manner  of 
the  fact,  I  shall  endeavour  to  shew, 

1.  In  what  manner  it  ought  to  set  them  forth  in  relation  to 
the  offence  of  the  principal. 

2.  In 


(l)  There  are  many  other  inftances  in  which 
the  role  of  the  comraon  law,  that  every  offence 
aboold  be  tried  by  a  jury  of  the  Yisoe  where  it  was 
committed,  has  been  altered  by  statute;  many  of 
which  cases  have  been  noticed  in  the  preceding 
Tohime  under  the  respective  offences.  AH  the 
offences  comprised  in  the  Black  Act,  9  Geo.  1.  e. 
23.  vol.  1.  p.  179.  N.  may  be  tried  in  any  county. 
By  the  1  Geo.  4.  c.  90.  s.  11.  all  the  offencte 
mentioned  in  the  43  Geo.  3.  c.  58.  stabbing  and 
cutting  ^kh  intent,  he,  if  committed  on  the  high 
seas,  may  be  enquired  of  as  murders  are  directed 
to  be  enqvred  of  by  sUt.  f8  H%  8.  c.  16.    In  in- 


dictments for  assaults  upon  officers  of  ezdie  or  cus- 
toms, in  execution  of  their  duty,  the  venoe  may  be 
alleged  in  any  county,  9  Geo.  f .  c.  35.  s.  26.  In 
extortion  the  venae  may  be  laid  in  any  county,  31 
Elis.  c.  5.  s.  4.  For  bigamy,  the  offender  may  be 
indicted  either  where  the  ract  of  the  second  mar^ 
riace  took  pl4ce  or  where  he  was  apprehended, 
1  Jac.  1.  c.  11.  s.  — .  In  indictments  for  plunder- 
ing ships  wrecked,  the  venue  may  be  tried  in  the 
adjoining  county,  t6  Geo.  3.  c  19.  So  in  many  of 
the  revenue  acts,  the  venue  may  be  laid  in  a  dif- 
ferent county  from  that  where  the  fact  was  com- 
mitted. 
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e.  In  what  tnantter  in  relation  to  die  offence  of  the  aooeasHry. 

As  to  the  first  of  these  particulars^  viz.  In  what  manner  the 
2Ha]e,i69.  hodj  of  an  indictment  at  common  law  oujght  to  s^t  forth  the 
ir«.  184. 187.  •  substance  aqd  manner  of  the  fact  in  relatiota  to  the  offemse  of  the 

principal ;  I  shall  observe, 

(a)C.fS.  8,77.  '^^^^*  ^^'  FiKST,  That  no  periphrasis  or  circumlocution  what- 
I>jer,d04.'  soever  will  supply  those  words  of  art  which  the  law  hath  appro- 
B.  Indict,  t,  8.  priated  for  the  description  of  the  offence,  as  (a)  murdravit,  m  an 
(i^F.Cm.u^'.  indictment  of  murder;  (b)cepit,  in  an  indictment  of  larceny; 
Iadict2.'8.  '  (c)  miz^AeiTitavt/,  in  an  indictment  of  maim ;  {d)fehnici,in'Atkvlk'^ 
^«  A^"^"*'  ^^'  ^*^^™^"*  ^f  ^"y  felony  whatever ;  (e)  burglariter,  or  hurguhriierf 
2  Edw!  3^*1.  ^^  ®'®e  burgalariter,  in  an  indictment  of  burglary ;  (f)  proditorii, 
C  93,  sect.  77.  in  any  iildictment  of  treason ;  (g)  contra  liseantia  sua  debkum, 
<^) ^•^-  >•  7^*  in  an  indictment  of  treason  against  the  king^s  person  (A). 

3.  S  Ed.  S.  18.1.  F.  Indict  3.  C.  93.  •.  77.  B.  Inditt.  36.  B.  Apped,  48.  18  Ed.  4. 10.  C. 
Eliz.  193.  4  Coke,  41.  5  Coke,  131.  An  indictment  of  a  scold  roost  be  laid  ad  commune  nooummUmn* 
Strange,  1246.  See  9  Coke,  69.  '  (e)  Daiison,  22.  Con.4Co.39.  Sammary,  207.  5  Coke,  121. 
Cro,  Eliz.  920.  (/)  Summary,  11.  3  Inst.  15.  F.  Corone,  35.  S.  P.  C.  3.  3  H.  7. 10.  Carthcw, 
319.  (^)  3  Ley.  396.  Calnu*8  Case,  5,  6.  10  Skinner,  442,  Ca|rthew,3l9.  (ft)  FubrfMiwt  denotes 
forgery,  Strange,  19. 

Sect.  56.  Secondly,  That  in  an  indictment,  as  well  as  in  an 

(>)  C.  23. 8. 79.  (0  appeal  of  rape,  the  fact  seems  to  be  sufficiently  ascertained 

F.  Indict.  18.     by  the  yrordsfelonici  rapuit,  without  adding  camaliter  a^novit, 

'  '  ^^        or  £rst  setting  forth  the  special  manner  of  the  terror  or  violence, 

and  then  concluding  that  the  defendant  sic  felonici  rapuit,  &c* 

Also  it  seems  that  the  like  general  manner  of  setting  forth  the 

(fc)Sup^c23.s.  offence,  which  is  sufficient  in  an  {k)  appeal  of  larceny,  will  also 

79.  Let  K.        jjg  sufficient  in  an  indictment. 

(0  C.  Eliz.  147.  Sect.  57.  Thirdly,  That  fn  other  cases  it  i8(/)  generally  a 
201.  good  rule  in  indictments  as  well  as  appeals^  that  the  special  man- 

2  ^iet'ill  "®^  ^^  '^®  whole  fact  ought  to  be  set  forth  with  such  certainty, 
185, 186.  ^^t  it  may  judicially  appear  to  the  court,  that  the  indictors  have 

8  St.  Tr.  566.     not  gone  upon  insuffiaent  premises* 

Sacbeverel's  ©  r  r 

Case,  2  Sess.  Cas.  31 .    Vide  Strange,  699. 

.  And  upon  this  ground  it  seems  to  be  agreed,  that  an  indict- 
ment finding  that  a  person  hath  feloniously  broken  prison  with- 
("OB.Indict.7.  out  shewing  the  cause  of  his  imprisonment,  &c.  by  which  it  may 

Stranse,  1226.  ^PP^^>*  ^^^^  ^^  ^^^  ^^  ^"^^  ^  nature  tliat  the  breaking  might 
1268.  '        *    amount  to  felony,  is  (m)  insufficient. 

(n)  AleyB,78,        Also(n)  indictments  against  persons  for  refusing  to  be  sworn 

79.  constables,  after  they  had  been  legitime  modcf  electi,  have  been 

1U6*^'  ^*^'  quashed  for  not  shewing  the  manner  of  the  election,  that  it  might 

1  Modem,  24.  appear  to  have  been  such  as  obliged  the  defendants  to  have  un- 

5  Modem,  96.  deftaken  the  office. 

129. 

Comb.  416.  Sap.  c.  10.  s.  46.  Douglas,  534.  538.  And  see  Rex  v.  Barder.  Trinity  Term,  32  Geo.  3. 
tbat  an  indictment  that  the  defendant  was  appointed  "  overseer  of  the  poor  of  the  parish  of  A."  and  that 
he  afterwards  rofoaed  "  to  take  the  said  offioe  of  overseer  of  the  pariah  to  which  he  was  so  appointed/' 
is  good,  4  Terai  Rep.  778. 

(o)  C.  £112. 583.      Also  it  hath  been  (o)  adjudged^  that  an  indictment  of  t>drg1ai7 

is  insufficient  without  the  word  noctanter* 

tFI  *^'*ft5'      Also  it  seems  to  be(p)  agreed,  that  an  indictment  charging  a 

«  aJjQ.  368.  374.  man 
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inati  with  a  noisance  in  respect  of  a  fact  which  is  lawful  in  itself, 
as  the  erecting  of  an  inn^  &c.  and  only  becomes  unlawful  from 
some  particular  circumstances,  is  insufficient,  unless  it  set  forth 
some  circumstances  which  make  it  unlawful.  But  it  is  said  that 
this  is  needless  where  the  thing  indicted  is  unlawful  in  its  own 
nature,  as  the  keeping  of  a  bawdy-house,  &c. 

Also  it  hath  been  (a)  adjudged,  that  an  indictment  for  trai^  (a)  FJndlct.io. 
toroosly  coining  alchemy  like  to  the  king's  money,  without  shew-  gjj^Jn—^^ 
ing  what  money>  is  insafficient;  of  which  this  seems  to  be  the  vide  t  Roll.  is. 
plainest  reason,  that  it  appears  not  whether  it  were  made  like  to 
the  king's  gold  or  silver  coin,  or  only  like  to  that  in  brass  or 
copper,  Sec.  and  if  it  were  made  like  to  that  of  the  latter  kind  (5)b.  i.e.  «• 

only,  it  (fi)  seemi  that  the  offence  could  not  amount  to  treason.  >•  57. 

•  •  •  • 

>    Also  it  (c)  s^emsy'  libat  an  indictment  of  perjury,  not  shewing  ^C.£iiE.  isr. 
in  what  manner  and  in  what  court  the  false  oath  was  taken,  is  p,^  E^&o. 
insufficient,  because  for  what  appears  it  might  have  been  extra- 
judicial, &c. 

Also  it  seems  clear,  that  it  is  necessary,  both  in  indictments  (4)Sup.c.  t5. 
and  (d)  appeals  of  mayhem  and  murder,  to  set  forth  particularly  ■* '^^ 
in  what  manner  the  hurt  was  given,  and  that  an  omission  thereof  Saikeld,  377.  ' 
is  not  hoTpen  by  a  general  conclusion,  that  the  defendant  sic  fe-  Jnnttiy,  16.. 
lonici  mayhemiamt  or  nturdravU,  &c.     But  having  already  shewn  ^^^^^  ^*j^ 
in  the  chapter  of  Appeals,  with  what  certainty  the  count  in  an  ^^  ^]  ^' 
appeal  of  death  must  set  forth  the  special  manner  of  the  fact,  as  (/)  Sop.  c.  S3, 
by  shewing  in  what  (e)  part  of  the  body  the  wound  was  given,  J^*;,^^' 
and  the  (^ ;  length  and  breadth  of  such  wound,  and  (g)  that  the  ^^taS!  ^ 
party  died  of  it;  and  with  what  (A)  weapon  it  was  given;  and  (ft)  Sap.  c.  S3, 
that  the  word  (i)  percussit  cannot  safely  be  omitted  where  the  J??**^  ^ 
truth  of  the  fact  will  bear  it,  I  shall  refer  the  reader  to  the  said  y]^  ^^'^  ^/  . 
chapter  of  Appeals,  for  the  learning  relating  to  these  points.  Roll,  Str.  999. 

Davy  V.  Baker, 
It  hath  been  adjudged,  that  an  indictment  of  extortion  charging  4Bunow,S47i. 

J.  S.  with  the  taking  of  fifty  shillings  as  bailiff  of  a  hundred, 
colore  ojficii,  without  shewing  for  what  he  took  it,  is  good  at  least 
after  verdict,  for  perhaps  he  might  claim  it  generally  as  being 
due  to  him  as  bailiff,  in  which  case  the  taking  could  not  be  other- 
wise expressed.  But  this  seems  to  be  a  special  case(l). 
»       '    -  .  . 

Sect.  58.  Foi7RTHLY,  That  an  indictment  charging  a  mandis«- 
junctively  is  void.    As  where  it  finds  that  A.  murdravit  B.  vel 
murdrari  causavit ;  or  that  A.  verberavit  B.  vel  verherari  causavit ;  j^  ^^'  ^^^' 
or  that  A;  {k)  fabrlcavit  talem  cartam,  vel  fabricari  causavit;  for  iSalkeld,S4S. 
Iiere  are  distinct  offence^,  and  it  appears  not  of  which  of  them  ^> 
the  indictors  have  accused  the  defendant. 


S3. 


Rex  V,  Flint, 
B.  R.  H.  370. 

Sect.  ?«*•• 

Stoaghton, 
Strange,  900.    Barnard,  K.  B.  347.     S  Seu.  Cai.  S5. 


'  (Ir)  An  indictment  for  procoring,  &c.  mast 
■hew  the  false  tokens,  Strange,  11 S7.  Vide  SI 
Hdi.  8.  c  1.  Also  an  indictment  for  words  spoken 
of  a  justice  in  the  ttecnlion  of  his' office,  nnist  set 
otitUiewonb,3CoiA.D^.50d.  Abo  if  it  be  Imt 
•oWtmettng  liim,  it  nrakt  shew  by  what  act  it  was 
don^.  Res  «.  Ho>«F,  Strta^,  d99.  Sean  imttctuedt 


that  the  defendant  took  a  servant  without  a  testi- 
monial niuft  shew  a  former  service.  Stunner,  343. 
So  for  a  contempt  in  not  executing  a  warrant  it 
ought  to  shew  the  nature  of  the  warrant,  1  Ventris, 
305*  8ed  vide  Ld.  Raym.  Il9i.  So  for  a  forcible 
entpf  there  ou^ht  to  be  a  positive  charge  of  a  dis- 
seisin, Ld.  Raja.  €10. 


31^  OF  INDICTMENT.  Bk.  2. 

(a)tLeY.9os.  Sect.  59 •  Fifthly,  That  (a)  regularly  every  indictmeDt  mast 
I  Hale^iss. '  either  charge  a  man  with  some  particular  offence,  or  else  with 
Shower,  389.  several  of  such  offences,  particularly  and  certainly  expresaed,  and 
^^*  not  with  being  an  offender  in  general.     For  no  one  can  well 

know  what  defence  to  make  to  a  charge  so  uncertain,  or  to  plead 
it  either  in  bar  or  abatement  of  a  subsequent  prosecution ;  nei- 
ther can  it  appear  that  the  facts  nven  in  evidence  against  a  de* 
fendant  on  such  a  general  accusation,  are  the  same  of  which  the 
indictors  have  accused  him ;  neither  can  it  judicially  appear  to 
the  court,  what  punishment  is  proper  for  an  offence  so  loosely 
expressed. 

(6)  1  Roll.  79.  And  upon  this  ground  it  hath  been  adjudged,  that  an  indict- 
2R.Abr.79,  mentis  msufficient  which  only  charges  a  man  in  generali  with 
Stra  ^e^699  having  (b)  spoken  divers  false  and  scandalous  words  against  J.  S. 
3 Com! Dig.  being  mayor  of  such  a  place; — Or  with  being  a  (c)  common 
606.  defamer,  vexer  and  oppressor  of  many  men ; — Or  with  being  a 

i^JVi  ^"7^  "^^  common  (d)  disturber  of  the  peace,  and  having  stirred  up  divers 
Rex  V.  Taylor,  quarrels  as  well  among  his  neighbours  as  other  of  the  king's  sub- 
Strange,  8.19.  jects  at  such  a  place,  to  the  great  loss  and  disturbance  of  hia 
sSaiT  ^46  *  neighbours  aforesaid^  and  other  the  kin^s  subjects,  8cc. — Or 
Bam.  K.  B.  ^^^h  being  a  (e)  common  oppressor  and  disturber  of  the  peace  ; 
229.  — Or  with  having  been  and  still  continuing  to  be  a  man  of  evil 

^«HMod**7i^*  ^^  behaviour; — Or  with  being  a(g)  common  deceiver  of  the 
288.  *    king's  people ; — Or  with  being  a  (A)  common  publisher  of  the 

1  Lev.  299.  king's  secrets,  and  of  his  own,  and  of  divers  other  persons  im- 
fvcntri*' 104^ *  panelled  togetlier  with  him  to  inquire  for  the  body  of  the  county 
(/)  2  R.'a.  79.  of  divers  felonies,  against  his  oath,  &c. — Or  with  being  a  (i)  com- 
(j^  6  Mod.  311.  mon  forestaller ; — Or  with  bein^  a  (Jc)  common  thief; — Or  being 
rOF  Acluw  *  (^  common  evil-doer ; — Or  with  being  a  common  (m)  cham- 
le  Stat  26.^     pertor ; — Or  with  being  a  common  (if)  conspirator,  and  such 

29As»i«e,45.     like(l). 

Moor,  302. 

(ik)  2  R.  Ab.  79.    Moor,  302.    22  Assise,  73.    (0  22  Assize,  73.    (m)  29  Ass.  45.    (n)  29  Ass.  45. 

It  is  holden  indeed  in  a  note  of  Fitzherbert's  Abridgment, 

.      .  that  an  indictment  for  confederacy  in  general  is  good,  but  this  is 

>)  B.  Indict*,  inade  a  quare  by  the  reporter  of  the  (0)  Year  Book,  from  which 

12.  '  the  said  note  in  Fitzherbert  is  taken,  and  is  denied  to  be  law, 

(g)2R.Ab.79.  both  hy(p)  Brook  and  (q)  Rolle;  nor  do  I  any  where  find  the 

least  reason  offered  to  distinguish  this  from  the  other  cases 

above*mentioned. 

(r)  3  Inst.  41.        Also  it  is  holden  by  Sir  Edward  (r)  Coke,  that  the  ancient 

form  of  indictments,  charging  men  with  having,  as  heretics  and 

traitors,  and  infestors  of  the  highways,  conspired  and  confede^ 

rated,  &c.  to  destroy  the  catholic  faith,  and  having  daily  pub- 

.V  lished  false  and  seditious  writings,  &c.  were  utterly  insufficient^ 

(On Coke, 29.  ^°^  V^^  ^^^^  indictments  seem  to  have  been  (5)  frequent;  as 

Sammarjr,  206.  were  aUo  indictments  charging  men  in  general,  as  insidiatores 

iw*i*^'w'      '^Tunit  et   depopulatqres   agrorum,  which  (^)  words  took  the 

2  Haie,  333.  ,  benefit 

(1)  Or  quia  male  et  nggUgenUr  m  gmit  of  the  be  did  canse.bis  agents  illegally  to  rec^Te  of  sewnl 

office  of  a  constable  is  too  general,  Strange,  2 :  or  perKNifl  aeveral  soms,  <cc»  iUx  v.  Bobe,  StfMM 

for  deceiving  one  D.  of  several  lottery  orders,  vis.  999.    So  in  a  declaration  "  that  tbe  defcndaiit  M 

tUacripiu  bonit  et  cataUis  of  D.  dtdfitboM  «t  drfnw-  reoeive  a  gift  or  reward,"  witboat  specifying  it,'  la, 

iabmt,  Strange,  8 ;  or  of  a  clerk  of  •  nivket  tfa«t  too  general,  Davy  «.  Bakerrl^r.  UtU 
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bcBefit  of  clfsrgy  from  the  persons  indicted^  before  the  statute  of 

4  Hen.  4.  c.  £•  by  which  it  is  enacted,  **  That  these  words  shall 
no  more  be  put  into  indictments,  nor  if  they  be,  shall  have 
such  effect  as  to  take  from  the  persons  indicted  the  benefit  of 
clergy."  (a)    And  this  statute  in  this  respect  seems  to  be  in  (a)VKle3Iiut. 

aiBrmanoe  of  the  common  law,  which  seems  generally  to  disallow  41. 

of  such  uncertain  indictments,  as  appears  from  the  reasons  and  ^""^^  *'  ^ 

aatfaorities  above  set  forth. 

Yet  it  hath  been  adjudged,  that  a  man  may  be  generally  in*  ,,  ^q*  '^ 
dieted  as  a  common  barrator  against  the  (b)  form  of  the  statute,  (e)  C.  Jac  5<7. 
and  (c)  against  the  peace,  without  shewing  any  of  the  particular  ?^^]*'\®** 
facts  in  the  indictment,  by  which  he  appears  to  have  been  so ;  Bmtry. 
for  barratry  is  an  offence  (d)  of  a  complicated  nature,  consisting  in  8  Coke,  36,  sr. 
the  repetition  of  divers  acts  in  disturbance  of  the  common  peace,  ^^j^*^^*^^' 
all  of  which  it  would  be  too  prolix  to  enumerate  in  the  mdict-  tKebie,409. 
ment ;  and  therefore  (e)  experience  hath  settled  it  to  be  sufB-  ^)  B.  i.  tit. 
cient  to  charge  a  man  generally  as  a  common  barrator  (which  is  ft^^'!^' 
a(y*)  word  of  art  appropriated  to  this  purpose),  and  before  the  strafe,  900. 
trial  to  give  the  defendant  a  (^)  note  of  the  particular  matters.  1246. 
which  you  intend  to  prove  against  him.  ^*  ^  ^*  ^^'a 

.  Also  it  is  (A)  holden,  that  there  is  no  need  to  name  any  parti-  ^•^^l^*  '•  ^^« 
cular  place  where  the  defendant  was  a  barrator,  because  he  shall  ^^nifl?!^' 
be  supposed  to  have  been  guilty  in  divers  places,  and  the  venire  g.  n. 
is  most  proper  from  the  body  of  the  county.    Also  it  is  said, 
that  there  is  no  need  in  the  conclusion  of  such  an  indictment  to 
lay  the  offence  ad  nocumenium  omnium  ttgeorum,  kc.  but  that(i)  g)  SKeb.409. 
diversomm  is  sufficient  in  such  an  indictment  as  well  as  in  an  in-  ^^L^^^^k 
dictment  of  a  common  scold,  &c.  because  it  appears  fit>m  the 
nature  of  the  thing,  that  it  could  not  but  be  a  common  nui- 
sance (1). 

Also  it  seems  to  be  (k)  agreed,  that  an  indictment  against  one  ^^  ^t^^* 
as  a  common  scold,  is  good  without  setting  out  the  parttculars^  Muice,  t.  5. 
!6t  Che  same  reasons  that  such  indictment  of  barratry  is  good.      Struiae,  iS46. 

See  Buo  Rex  v. 
Hi^mon,  2  Bnrr.  1253.  and  Lord  Hardwicke's  obaenrations  upon  this  tabject  in  the  caae  of  Clarke 
•.  raiaiD,  S  Atkins,  340. 

SeeL  60*  Sixthly,  That  the  charge  must  be  laid  positively,  (0Salk.37i. 
and(i)  not  by  way  of  recital,  as  with  a  quod  cum,  &c.  and  that  the  Ld|^™'if^3, 
want  of  a  direct  allegation  of  any  thing  material  in  the  description  i  Borrow,' 400/ 
of  the  substance,  nature,  or  manner  of  the  crime,  (m)  cannot  be  0»)S.P.C.96. 
supplied  by  any  intendment  or  implication  whatsoever («).     And  ^Q^e^, 
upon  this  ground  it  seems  to  be  (0)  generally  holden,  that  an  in-  5  Cokel  iso. 
dictment  of  death  having  the  vfordsfelonici  murdravit,  8cc.  cannot  (»)  1  Vent  tea. 
amount  to  an  indictment  of  murder,  without  the  words  exmalitid  ^jyy„  90. 
pracogitatd;  and  yet  by  the  word  murdravit  it  expressly  charges  Summary,  831. 
the  party  with  murder,  and  it  is  impossible  that  there  could  be  a  s  Hale,  m« 
mui^er,  and  no  malice  prepense.  140* mk 

4  Coke,  41.  Con.  Dyer,  68. 

Also  it  seems  to  be  generally  agreed,  that  no  indictment  of  See  Ud'k  Case, 
death  can  be  good  without  an  express  allegation,  thiit  the  de-.  ^JJ^g".       .** 

ceased 

(1)  An  iiidiclnic)it,agttiiiia  aoold  mvst  be  laid  «i  trnmrn  noeummOnm,  Bex  v.  Cooper,  Strange,  1S46* 


^14  dV  If^DICTMENfT.  Bit, «. 

ceased  both  received  the  btftt  ^hith  Uldd  al$  the  clitise  of  hid 
dieath,  and  also  that  he  died  of  the  hart  so  received ;  afid  that 
the  want  thereof  cannot  be  mdde  good  by  any  implication  what- 
soever^  as  hath  b^en  more  folly  shewn  c.  23.  sect.  S2,  83. 

• 

(^  KeiU  87.  Also  it  faath  («)  been  adjudged,  that  an  indictment  against  J,  S. 

V^  inip.  c.  18.  for  fehmioiisiy  breaking  such  a  prison,  and  commanding.  J.  N. 

"*    *  who  was  therein  imprisoned  for  felony,  to  escape,  is  not  a  gMd 

indictment  for  a  felonious  breaking,  without  expressly  shewing 
that  J.  S.  did  escape,  and  vet  the  breaking  is  expressly  laid  to  be 
felonious,  and  it  is  imj^ossible  it  could  be  so  unless  the  party  did 
escape.  But  it  will  be  needless  to  enumerate  any  more  instances 
of  this  kind,  which  are  so  very  frequent,  that  there  is  scarce  atiy 
case  which  mentions  exceptions  taken  to  indictments,  without 
having  some  or  other  grounded  on  this  riite,  ''  That  in  an  indict- 
ment nothing  material  shall  be  taken  by  intendment  or  implica- 
tion.'* 

Yet  the  law  will  not  admit  of  too  great  a  nicety  of  tkiv  kind  ; 
for  it  hath  been  adjudged,  thdt  if  in  the  first  part  of  an  indictment 
of  death,  the  assault  be  laid  with  malice  prepense,  &c.  there  is 

(b)  4  Coke,  41.  ^<>  (^)  ^^d  to  repeat  it  in  the  following  clause,  which  shews  the 

(^Ving  of  the  wound,  being  joined  with  a  copulative  to  the  t>re- 
cedent  sentence,  and  laid  at  the  same  time  and  place  Mfhh  the 
assault* 

(c)  C.  Jac  473.      Also  it  hath  been  (c)  adjudged,  that  where  an  indictment  sets 

foHh,  that  J.  S.  was  lawfully  arrested  by  virtue  of  a  plaint  before 
such  a  sheriff,  &c.  it  shall  be  intended  that  there  was  a  good 
warrant. 

(d)  9  Coke,  67.  Al^o  it  hath  been  (d)  adjudged,  that  where  a  warrant  is  alleged, 
5  Coke,  ito.      authorising  the  arrest  of  J.  S.  within  the  liberties  of  London;  and 

1  Bur^M3.       ^^  indictment  lays  the  execution  of  it  in  such  a  parish  and  ward 

in  London,  without  expressly  laying  the  parish  and  ward. within 
the  liberties  of  London,  yet  the  indictment  is  good  ;  for  the  Court 
will  not  admit  of  such  a  strained  exception,  that  a  parish  in  Lon- 
don may  be  out  of  the  liberties  of  London. 

(«)  C.Jiu}.6io.  Sect.  6l.  Also  it  hath  been  (e)  adjudged,  that  where  an  indict- 
^^^  ^*^  ment  finds  that  J.  S.  existem  of  such  or  such  a  degree  or  trade, 

2  Levins,  2t9.  ^^'  ^^  brings  him  within  the  purvieW  of  the  law  whereon  the  in- 
s  Ron.  1S6.  dictment  is  founded,  committed  such  a  fact,  it  shall  be  intended 
ikSc "bs?^'  that  he  was  of  such  degree,  8cc.  at  the  time  of  the  fact,  without 


s'roH.  2f6.  ment  of  forcible  entry  finds  that  A.  disseised  B.  of  such  land  ex- 
t  Letins,  8S9.  iitens  liberum  tenementttm  of  B.  it  seems  agreed,  that  the  indict- 
VkkRa^'  ment  is  insufficient,  because  it  stands  indifferent,  according  to  the 
Bo6de,  Bnrww,  common  fules  of  construction,  whether  the  land  were  the  freehold 
864.  of  B.  at  the  time  of  the  dissmin,  or  at  the  time  of  the  finding  of 

BMe.flsiii-      (he  inaictttient,  the  word  "  efisfeiM"  not  bemg  the  non^itttive 
stnoge>  44.      <^^  to  the  verb;  but  applied  ta  the  thing  which  was  the  subject 
of'thei  action.    But  I  cannot  find  any  certain  general  rnle,  whereby 
it  may  be^kflvwn  in^wtat  cases  an  exception  df  this  kind  diall  b« 

taken 
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taken  td  Bb  w  ovet^t&te,  tfiat  the  Coiirt  v^lll  not  repiri  it  AH 
therefore  that  I  shall  add  on  this  bead  is  this,  that  as  on  the  one  ' 

hand  the  law  will  not  suffer  a  man  to  be  condemned  of  any  crime, 
whereof  the  jury  have  not  expressly  found  him  guilty,  by  any 
argument  or  implication  from  wnat  they  have  so  found;  so  on  the 
cfther  hand  it  will  not  suffer  a  criminal  to  escape  on  so  trifling  an 
exception,  which  it  would  be  absurd  and  ridiculons  to  take  notice 
of;  for  nimia  subtilitas  injure  reprobatur.  But  the  judjpnenjE 
hereof  cannot  but  be  in  a  great  measure  left  to  the  discretion  of 
the  judges,  who  from  the  circumstances  of  each  particular  case, 
the  comparispn  of  precedents,  and  the  plain  reason  of  the  things 
seem  always  Co  have  endeavoured  to  go  within  these  rules  as 
nearly  as  possiMe* 

Sect.  62*  Sevekthly,  That  it  is  a  certain  rule,  that  where  one 
material  part  of  an  indictment  is  repugnant  to  another,  the  whole 
is  void;  for  the  law  will  not  admit  of  such  nonsense  and  absur- 
dities in  legal  proceedings,  which,  if  suffered,  would  soon  intro- 
duce barbarism  and  confrision.  Also  it  takes  off  much  from  the 
credit  of  an  indictment  that  those  by  whom  it  is  found  have  con- 
tradicted themselves. 

And  upon  this  ground  it  hath  been  adjudged,  that  if  an  indictment 
(a)  charge  the  defendant  with  having  forged  a  certain  writing  by  (a)  3  Mod,  104« 
which  4*  was  bound  to  B.  which  is  impossible,  if  the  writing  were  ^  ^^^*  4^* 
forged;  or  if  an  indictment  of  forcible  entry  set  forth,  that  the 
defendant  disseised  J.  S.  of  lands,  wherein  it  appears  by  the  in- 
dictment itself  that  he  had  no  freehold  whereof  he  cOnld  be  dis-' 
seised;  or  that  the  defendant  entered  peaceably  on  J.  S.  and  then 
dnd  there  forcibly  disseised  him;  or  that  he  disseised  him  of  land 
then  being  and  ever  since  continuing  to  be  his  freehold;  (6)  eve'ry  (d)See  1. 1.  p. 
such  indictment  is  void,  for  its  manifest  inconsistency  and  repiig-  ^^^* 
nancy. 

And  upon  the  like  reason  it  hath  been  adjudged,  that  an  indict- 
ment of  death,  laying  the  stroke  at  A.  and  the  death  at  B. :  or 
the  stroke  on  the  first  of  May,  and  the  death  on  the  terith ;  dnd 
then  concluding  that  the  defendant  in  such  manner  murdered  thfr 
party  at  A.  aforesaid,  or  on  the  first  of  May  aforesaid,  is  insuffi- 
cient for  the  repugnancy,  as  hath  been  more  fully  shewn  in  the  (c)  (e)  Siip.c  fS. 
chapter  of  Appeals ;  because  it  supposes  the  murder  to  have  been  ••88.  «iid89; 
committed  at  a  place  in  the  first  case,  and  on  the  day  in  the  *      c»^W. 
second,  in  which  it  appears,  by  the  indictment  itself,  that  the  party 
was  not  killed  but  only  wounded. 

Also  it  hath  been  (^f)  adjudged,  that  an  indictment  for  selling  (<i)sR«  Ab.i8. 
iron  with  false  weights  and  measures,  is  void,  not  only  because  it 
is  absurd  to  suppose  that  iron  could  be  sold  by  measure,  but  also 
because  it  is  rep^ugnant  and  inconsistent  that  it  dhould  be  so  sold 
at  the  same  time  when  it  was  sold  by  weight. 

Also  if  an  indiirtm^nt  at  a  sef^sions  hotd^h  the  tUMbeiitb'df 
January,  in  the  diirteenth  yeaf  of  Charle^  th6  Si^cdnd,'fittd  difat  mri^ji|l414. 
the  defendant  had  httti  absent  from  church  tax  indtiths  tMm  tiie  yw.  Caae, 
first  of  January,  in  the  thirteenth  year  of  Charles  tKfe  Second;  it^is  %^^i^^' 
(e)  i^eed,  that  it  is  void  for  the  impossibility,  for  Atire  acr^  but  ^p.  ^^^^ 

eleven 
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eleven  days  between  the  first  of  January  and  the  holding  of  the 
sessions. 

Also  if  an  indictment  charge  a  man  with  having  feloniously 
(a)  12  Ass.  df .  done  a  fact^  which  appears  upon  the  face  of  the  indictment  to  have 
F.  Corone,  171.  been  but  a  trespass,  as  with  feloniously  cutting  down  and  carrying 

^  cfr???!  b!*i.  *^*y  ^^®^»  ^^^  Court  will  (a)  not  arraign  him ;  yet  where  the 
c/t9.s.34. '  *  sense  appears  plain,  the  Court  will  often  dispense  with  a  small 
^)3R.Abr.8i.  impropriety  in  the  expression;  as  where  one  is  indicted  for  hav- 
f^Abn sT.**  ^^  mowed  unam  acramfani,  which  is  (b)  said  to  be  sufficient* 
Vide  18  As8.i5.  and  yet  that  which  was  mowed,  could  not,  at  the  time  of  the 
mowing,  be,  in  strictness,  called  hay,  but  grass  only. 

As  to  the  second  particular,  viz.  In  what  manner  the  body  of 
an  indictment  at  common  law  must  set  forth  the  substance  and 
manner  of  the  fact,  in  relation  to  the  offence  of  the  accessary ;  I 
«  shall  observe. 

Sect.  6S,  First,  That  a  repugnancy  in  setting  forth  such  of- 
fence is  equally  fatal  as  in  setting  forth  that  of  the  principal ;  and 
therefore  if  an  indictment  of  death  which  lays  the  stroke  on  one 
day,  and  the  death  on  a  subsequent  one,  charge  the  accessaries 
with  having  abetted  the  fact  at  the  time  of  the  felony  and  murder 
(e)C.4d.s.88,  only,  it  is  insufficient,  as  hath  been  more  fully  shewn  in  the  (c) 
s^'        64.      ^^hapter  of  Appeals ;  because  it  appears  by  the  indictment  itself, 
upra,  s.  ^^^  ^^  ^^^  ^j  ^^  death,  and  consequently  of  the  murder,  was 

subsequent  to  that  of  the  stroke,  and  therefore  it  is  repugnant  to 
allege  that  the  defendant  abetted  the  stroke  by  being  present  at 
the  time  of  the  death. 

Sect.  64.  Secondly,  That  where  several  are  present,  and  abet 
(d)  Sum.  S65.  ^  ^^^^  and  one  only  actually  does  it,  an  (d)  indictment  may,  in  the 
9  Coke,  67.  *  Same  manner  as  an  (e)  appeal,  either  lay  it  generally,  as  done  by 
^STuf"'  ^'  ^®™  ^^»  ^^  specially,  as  done  only  by  the  one  and  abetted  by  the 
(0  Sop.^'ts.  '®®^'  ^^^  ^*  ^^^^  ^^^^  resolved,  that  if  an  indictment  barely 
9. 76.  charge  a  man  with  having  been  present  when  a  murder  was  com- 

(/)  i*"'^-3l*  mitted,  it  is  (J')  void ;  because  a  man  may  be  innocently  present^ 
Foster/sdi!'      ^"^  ^^^^  "^^  ^  presumed  to  have  been  a  party,  where  no  circum- 
stance is  found  that  makes  him  so. 

(g)  30  H.  6. 9.  Sect.  65.  Also  it  hath  been  (g)  adjudged,  that  an  indictment  of 
s'p?c!95.^  J.  S.  as  accessary  to  four,  by  these  words,  "  that  J.  S.  scUtis  ip- 
Sammary,  SCHS.  "  SOS  quatuor  homines  feloniam  pradictamfecisse  apud  D.felomci 

**  receptavit  ;**  is  naught  for  not  saying  "  eos  receptavit;"  for  it 
doth  not  appear  how  many  of  them  the  indictors  have  found  him. 
to  have  received,  whether  all  four,  or  three,-  or  two,  or  but  one.  . 

(%)  C.Elis.  752.  Sect.  66.  It  hath  been  (A)  holden,  that  an  indictment  charging 

8  ^*  4  ?*  ^  constable  with  having  voluntarily  and  feloniously  suffered  a 

S.  P.'c.  95.  person  arrested  by  him  upon  suspicion  of  felony  to  escape,  with* 

F.  Indict  16.  out  shewing  what  the  nature  of  the  felony  was,  and  that  it  was 
\^J.Coronc  actually  committed,  is  void  for  the  uncertainty,  not  only  because  it* 

(O'snp.  c.  IS.  appears  not  but  that  the  offence  of  which  the  party  was  suspected, 

s.  16, 17.  c  18.  was  never  actually  committed,  in  which  case  the  escape  could  (i) 

''  f*  3  ^^'  not  be  criminal  ;^  but  also  because  it  appears  not  what  the  felony 

Stf.'i9$6.if68.  was^  and  unless  the  arrest  were  for  a  felony,  the  escape  could  not 

3  Ptoer.  Wras.  be  feloiiious., 

497.  B^t 
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But  it  18  said,  that  an  indictment  for  knowingly  receiving  per- 
sons outlawed  for^  or  convicted  of.  felony>  or  for  knowingly  suffer- 
ing such  persons  to  escape^  (a)  may  be  good  without  shewing  what  6i)  8  E4. 4. 3^ 
the  felony  was,  of  that  it  was  actually  committed,  if  the  record  of  q^,.  gj^^f  $^ 
the  outlawry  or  conviction  be  set  forth  with  convenient  certainty: 
and  the  most  plausible  reason  of  this  opinion  seems  to  be  this, 
that  it  may  be  sufficiently  made  out  by  such  record,  of  what  kind 
the  felony  was,  and  also  that  it  was  actually  committed,  8cc.     It 
is  holden  indeed  by  Sir  William  (b)  Staundford,  that  such  a  a)  S.  P.  C.  96. 
general  indictment  for  receiving  a  person  outlawed  for  felony  in  vide  F.  Cor. 
the  same  county  wherein  be  dwells  is  good,  but  not  if  it  were  in  ^^^  ^^ 
another,  because  a  man  is  bound  at  his  peril  to  take  conusance  of 
an  attainder  of  felony  in  his  own  county,  but  not  in  .another.   But 
I  much  question  the  authority  of  this  distinction^  since,  as  the  law  («)  Sum.  f  is. 
seems  now  to  be  (c)  holden,  a  man  is  no  more  bound  to  take  ^^-  ^^ 
conusance  of  such  an  attainder  in  his  own  county,  than  in  any  3  p4r'.^m'i^"' 
other.  495^ 

SecL  67*  It  hath  been(d)  holden,  that  an  indictment  finding  ^TH.  6.4S. 
that  J.  S.  scienter  receptavit  such  a  one,  being  a  felon,  is  not  good,  p*  i^^^  ^j 
for  this  reason  among  others,  because  it  doth  not  expressly  find,  sKeble.Veol 
that  J.  S.  knew  the  person  so  received  by  him  to  have  been  a  S.  P.  C.  96. 
felon.    But  this  is  contradicted  by  other  (e)  authorities,  by  which  g  jj.^^*^ 
it  is  holden,  that  the  word  scienter  in  such  a  case  shall  be  con-  1  D.'An. 
strued  to  go  through  the  whole  sentence.  Abri.  19. 

8tniige,7S.    Vide  R«x  v.  Lawley,  Strange,  904.    Bwnud,  K,  B.  163.    Iitag^b.lSf.    Kcs  v.  ^imoe, 
Andrews,  169.    1  Boir.  846. 

As  to  the  Sbcond  Point,  .vtz.  In  what  manner  the  body  of 
an  indictment  at  common  law  must  describe  the  persons  men- 
tioned in  it,  I  shall  endeavour  to  shew, 

■ 

1.  In  what  manner  it  must  describe  the  defendant 

2.  How  persons  mentioned  or  referred  to  in  the  indictment. 

As  to  the  first  particular,  viz.  In  what  manner  an  indictment    • 
must  describe  the  defendant. 

Sect.  68.  It  is  said,  that  an  indictment  that  the  king's  highway 
in  such  a  place  is  in  decay  through  the  default  of  the  inhabitants  (/)*^^Ab. 
of  such  a  town,  is  (f)  good  without  naming  any  person  in  certain.  Wood,  6fO. 

Also  it  is  said,  (^)  that  no  indictee  can  take  any  advantage  of  a  U)  t  H.  5. 5. 
mistaken  surname  m  the  indictment,  either  by  plea  in  abatement,  §  p^c^jgi^' 
or  otherwise,  notwithstanding  such  surname  bath  no  manner  of  b.  Misno.  9/ 
affinity  with  bis  true  one,  and  he  was  (A)  never  known  by  it.    And  Vide  s  H.6. 
in  this  respect,  an  indictment  differs  from  an  appeal,  whereof  it  ^'fl*  ..  . 
IS  (t)  certain  that  a  misnomer  of  a  surname  may  be  pleaded  m  5.  f.  14. 
an  abatement,  as  well  as  any  other  misnomer  whatsoever.  Sed  TideB.R. 

*  H.  305. 

(fc)  Q.  Kely.  11»  19.    9  Hale,  tS8.      (t)lH.5.5.     BMtia,S0.54.     Sumiiiaij,  94S.     9  Hide,  176. 
938.    6SLTr.937.    Ante,  185.  s.  103. 

Sect,  69-  But  I  do  not  find  but  that  every  other  misnomer  of 
the  defendant,  except  that  of  the  surname,  and  also  every  defective 
addition,  are  as  fatal  in  an  indictment  as  in  an  appeal ;  for  it 

seems 
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(o)  TbcL  b.  11.  »W?»«  g*te®wj"y  ^  ^  (^)  kolden,  (hat  a  misnomer  of  the  d^en* 
c.  5. 1. 1«.      '  d|int?a  QaiQ6  pf  jl^aptipiii  maj  be  pleaded  in  abatement  of  an  indict^ 

F.CQnne.aa. 

Mligipinfr,  18.   Snmnuirj,  S43.    Coa.  S  H.  6*  9^    B.  Misno.  6. 

(6)  Cro.  Car.  Also  it  hath  been  (b)  adjudged  to  be  a  good  plea  in  abatement 
fjrain*  S46.      ^i^  indif:tment  against  one  by  the  name  of  Sir  J.  S.  Knight>  diat 

he  is  a  baronet  and  no  knight. 

(e>  t  Leon.  Also  it  hath  been  (c)  hoMen,  thai  it  is  a  good  plea  in  abatement  of 

of 'cro  EUx.  '^  indictinent  against  Garter,  king  at  amu,  that  he  is  not  called 

5^\  ^*  Qa&tbb  in  the  indietment,  because  it  is  a  name  of  dignity,  being 

(d)  Vide  fup.  given  him  by  the  words  creamus,  corenamus,  et  nomm  impo/nimus; 

i<^**'  ^^'  ^^  ^^  ^  reason  of  this  case  it  seems  irfainly  to  follow,  that 

Sbpwer,  992,  ^^  omission of  an^  odier  name  oiiji)  digmty  may  be  pleaded  in 

995.  abatement  of  an  indictment :  (e)  and  if'  so,  why  should  not  the 

^Vt^'i^  omission  <tf  the  defendant's  name  of  baptism  be  equally  fatal  f 

Tremain,  If.  Carthew,  999.  S  C.  Dig.  502.  2  Inst  668.  («)  Vide  c.  23.  s.  103.  Keilw.  25,  tel 
FiUCor.88.  Qu.  Palmer^  195.  3  Bae.  Abr.  104.  2  Hale,  175.  Cro.  Jac.  609.  B.ILH.  303. 
2  Hale,  238;    6SLTr.230.  '" 

~        Sect.  70.  It  seems  tp  be  a^eed,  that  notwithstanding  an  in- 

^lof!*^'  ^  cl*<4°Jent  be  the  suit  of  the  kmg,  yet  being  within  the  express 

MB.  Add.  50.  letter  of  the  statute  of  iHen.  5.  c.  5.  concerning  additions,  set 

C  Qain.  Ed.  forth  flttore  at  large  in  the  chapter  of  {f)  Appeals,  it  (g)  caixnot 

F!^'  ^.  ^^  construed  to  be  out  of  the  meaning  of  it.    From  whence  it 

(ft)  B.' Add.  follows^  that  ^he  want  of  a  sufficient  addition,  within  that  statute^ 

93, 41.  is  as  good  an  (A)  exception  to  an  indictment,  if  (t)  process  of 

Show  aiSl  outlawry  lie  on  it,  as  it  is  to  an  appeal. 

9£dw.'4.48.    I)3rer,4^    (f>  C.  Elis.  32. 148.    C.Jac.531. 

(k)  S.  P.  C.  68.  -^'^  it  hath  been  adjudged,  that  it  is  a  (k)  fatal  fault  to  ap(^Iy 
2  Hale,  177.  *  such  addition  to  the  name  which  comes  under  the  aUas  aictus 
1 T^^^;  ^"^'y*  ®°^  ^^  ^o  the  first  name :  but  it  is  said  not  to  be  material 
30  H.  6.  (0  whether  any  addition  be  put  to  the  name  which  comes  under 

C.  Elis.  583.  the  aUas  dictus  or  not,  because  what  is  so  expressed  is  not  mate- 
lEd ^^'' ^*  ™^*  ^^  ^^  '^  ^  ^esit  a  fault  to  put  no  additioh  to  the . iirst 
Saver!  280.  name,  that  where  several  are  indicted,  such  an  omission  in  re* 
Sempie'tCase,  spect  of  one  of  them  makes  the  indictment  Im)  vici9us  as  to  all. 
^* ^liftJT  **  ™*^  ^^  probably  argued,  that  there  is  the  same  reason  for 

Guea  in  Crown  ^^^  '^^^  ^^"'^  ^  ^  aopeal  against  divers,  to  abate  it  also  as  to  all ; 
Law.'  '  but  1  do  not  find  this  point  (n)  expressly  agreed.     But  it  seems 

^p^^'^  qle^>  dwt  gien^^^ly  tha  law  is  the  cianMe  in  relation  to.  addilions 
t.l^rq^'iQS.  *P  iiidictmwtf  and  appeals. 

l£d.4.'l.    (m)  1  Biilft  183.    Contra,  2  HaH  17T.    (n)  Vide  wp«  c.  23»  i.  129t.    F.  Cpaot.  48. 

(o)Sap  e.23.         Having  therefore  already  treated  in  the  chapter  of  Appeals  of 

a.  i6^^  *    *  the  general  learning  relating  to  this  subject,  and  shewn  that  an 

(p)^P*^*?*  addition  in  (o)  English  is  as  good  as  in  Latin;  and  that  where. 

(9)Sap.c.23.  ^^^^^^  defendants  have  the  same  addition,  it  is  (p)  safest  to  re- 

ti.  106.         *  peat  it  after  each  of  their  names ;  and  that  the  son  being  of  ^the 

(r)  Sap.  €•  23.  game  name  and  addition  with  the  father,  ought  to  be  distinguished 

^/sap?c!^.  ^^  ^^^^  (9)  ^^het  desciiption ;  and  having  also  shewn  what  is 

fl.  113  to  118.'  a  aufficient  addition  of  the  (r)  estate,  or  degree,  or  (s)  mystery, 

(()  Sap.  c.  M.  ||Qd  ijgp  q£  t^  (^)  town,,  hamlet,  place  and  county  of  the  defend- 

0»)  Sa^  c  23.  ^^^  ^^^  ^'^  ^^^  ^^  defect  of  an  addition  may  be  {u)  sidved  by 
a.lf4«  '  the 
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the  appe^iifie  and  plea  of  the  defendant,  I  shall  refer  the  .r|^a4er 
for.  a}\  th^se  particulfirs  tp  the  chapter  of  Appeals* 

Aa  to  the  second  particular,  viz.  I^  lyhat  ^anqer  the  hody  of 
9M  iDdjctmeui  at  cooimoa  law  omst  describe  the  other  persons 
besides  the  defendant  mentioAed  or  referred  to  in  iu 

Seet.ll.  It  is  certainly  safest  to  describe  them  with  conve* 
nient  certainty,  which  wril  hardly  be  dispensed  with  except  in 
special  cases,  and  for  special  reasons.    For  those  general  indict- 
menta  which  (a)  anciently  seem  to  have  been  allowed  for  suffer-  (a)  58  Assue, 
ing  divers  bakers  to  bake^  8cc.  against  the  assize,  &€.  or  for  dis-  -^^'J^' 
training  divers  persons  without  cause,  8cc.  have  by  the  later  (6)  (6)B.^kt.' 
authorittes  been  holden  insujfficient  for  their  uncertainty  in  not  2i. 
naming-  some  persons  in  particular  who  were  so  suffered  to  bake,  ^  ^  ^^*  ^* 
or  distrained,  without  which  the  Court  cannot  so  w^l  know 
what  fine  will  be  proper ;  nor  can  the  defendant  be  so  weH  en* 
abled  to  make  his  defence,  nor  to  plead  the  indictment  to  a  sub* 
sequent  prosecution.    And  for  the  same  reason  among  others,  (e)  Sboyiv$iir, 
an  (c)  indictment  for  taking  divers  sums  of  divers  persons  for  ^9,390. 
such  a  toll  at  such  a  rate,  without  naming  any  persons  in  parti- 
cular, hatb  been  adjudged  naught. 

Yet  where  in  common  presqmption  it  may  be  very  difficult,  if 
not  impossible,  to  know  the  names  of  the  persons  referred  to  in 
an  indictment,,  it  {d)  may  be  good  without  naming  any  of  diem ;  (a)  pjoiw*$6« 
(^)  as  where  one  is  indicted  for  having  knowingly  received  ^d  i^9. 
harboured  divers  thieves,  to  the  jurors  uuKuown.    In  lyhich  ca^e,  ^'^  *  ^^'  ^^* 
such  a  general  charge  is.  maintainable  from  the  necessity  of  the 
thing ;  for  otherwise  a  notorious  offender  of  this  kind  untight  be 
i^hoUy  dispunishable  for  want  of  the  jurors  knowing  the  nai^ea 
of  the  persons  so  received,  and  yet  might  be  publicly  known  tp 
carry  on  su^ch  a  practice,  to  the  common  nuisance  of  the  country; 
in  which  respect  it  cannot  but  be  reasonable  in  such  a  case  to 
punish  him,  though  not  as  an  accessary  to  the  thieves,  without 
shewing  that  he  had  received  s.ome  of  them  in  particular. 

And  for  the  like  reasQp,  if  a  (f)  str^inger  unknown  to  the  coun-  (/)  i  E^*  3.fo. 
try,  be  fK^und  slain,  or  if  the  dead  body  of  a  person  who  was  well  J.  CwTisi 
knowB,  be  disfigured  in  9uch  a  manner  hy  its  wounds,  that  no  ssAi^se,  94. 
one  qan  dispover  whoae  it  was,  it  is  certajn  thai  an  tndiclmemt  ^*  htdUx  lo. 
against  the  ofiender,  for  having  killed  q^idam  ignotunh  wf  U.  be  j'l^e^  ist 

eOOd.  Plowden,  85. 

^%9.    9H.6.45,b.    Dy«r,99.^8^    ViOe  ?.  Coc,  14|5, 18S.    STpj,  Sjir,  Sap.  c  SS.  s.  78. 

(g)  And  upon  the  same  ground,  if  a  stranger  unknown  to  the  ^x  p  j^^^. 
country  be  robbed,  and  will  not  come  in  to  prosecute,  nor  dis-  19.  if . '  ' 
cover  his  name,  it  seems  clear,  that  an  indictment  against  the  of^  9  £d.  4. 
fender  for  having  robbed  quendtLm  ignotum  is  good.     And  if  jHilfili 
goods  be  found  upion  one  notoriously  suspected  of  felony,  of  Bjer,  99. 
which  he  can  give  no  manner  of  account,  as  where  a  highwayman  Keilw.25. 
is  apprehended  with  his  pockets  full  of  watches  and  rings,  it  ^°78,*^'*^' 
seems,  that  he  may  either  be  indicted  for  stealing  such  watches  aiiid^ct  ti. 
and  rings,  being  the  goods  of  quomndam  ignotorum,  or,  as  some  Plow^eni85. 
(A)  say,  for  scealmff  them  generally.    Also  in  the  indictment  of  JjAwbe,c.i5. 
the  regicides  for  the  murder  of  iKing  Charles  the  First,  it  was  (f)  seems  contniy. 

ag^ed,  W  F.  Indict 

S.  p.  C.  95.    Contn  F.  Indict,  tr.  B.  Indict,  to.   SO  Assise,  ST.  (h  Kelynge,  10. 
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agreed^  that  the  fact  was  well  laid,  as  done  per  quendam  igHotum 

with  a  vizor  on  his  face.    Aod  if  one  steal  the  goods  of  an  ab- 

^)7  Kd.  4. 14.  bey^  8u:.  during  a  vacaiicy,  he  may  be  indicted  for  stealing  {a) 

s  ?  r*^^ J*'     ^^'^^  ecclesitE,  and  yet  the  church  can  have  no  property.    But 

'   *    *     '       these  seem  to  be  special  and  e3(traordinary  cases,  depending  on 

particular  reasons,  and  grounded  on  manifest  necessity,  without 

which  it  seems  that  such  indictments  cannot  be  maintained. 

(6)  Lamb.  b.  4.  It  seems  to  be  taken  as  a  ground  in  (Jb)  many  books,  that  re- 
n^'  gularly  the  persons  offended,  as  well  as  the  defendant,  ought  to 

S.  f!  C.  25.  '^  certainly  described  in  every  indictment  And  agreeably  hereto 
(e)  Cro.  £i.'  it  hath  been  (c)  adjudged,  that  an  indictment  for  stealing  quanr 
489, 490.  dampedam  pcmni  anei  cujusdam  J.  5.  without  adding  de  bonis  et 

cataOis  cufttsdam  J.  S.  is  insufficient,  because  it  doth  not  ex- 
pressly appear  to  whom  the  goods  stolen  did  belong.    Also  it 
i)  1  Ed.  3.       was  anciently  (({)  holden,  that  where  one  is  indicted  for  the  death 
^•^«  of  a  person  unknown,  the  inquest  ought  to  tell  his  name  to  the 

F.  OMri59.  Court ;  but  surely  this  must  be  inteikled  where  they  have  some 
iSS.   *  means  to  know  it.    However,  from  the  whole,  thus  much  seems 

Vide  B.  Indict-  plainly  to  follow,  that  wherever  the  person  injured  is  known  to 
ment,  10.  ^i^^  jurors,  his  name  ought  to  be  put  into  the  indictment.     And 

«)  Sam.  107.  therefore,  as  J  take  it,  those  (e)  books  which  seem  generally  to 
!>yer,  f85.  allow  of  indictments  of  killing,  or  robbing  persons  unknown,  are 
(f)Svm.95.  to  be  understood  with  this  limitation,  that  such  indictments  are 
nowdcn,  85.  then  good  when  the  party  is  in  truth  unknown  to  the  jurors. 
^'^  ^^  And  agreeably  hereto,  others  (f)  who  speak  more  fully  of  the 
9  H.  6. 45.  matter  seem  plainly  to  go  upon  the  necessity  of  the  several  cases; 
Vide  Dyer,  99.  and  the  want  of  such  necessity  seems  probably  to  have  been  the 
(vflodi^^V  "^'^  reason  why  indictments  not  shewing  to  whom  the  wrong 
^  Amie,  37.  was  done^  were  disallowed  in  some  of  the  old  (g)  books.  How- 
18  Aniie,  15.  ever  it  is  certain,  that  an  appeal  for  the  death  or  the  robbery  of  a 
A)S^rk'(^.  P^i^^^  unknown,  is  in  no  case  good,  as  hath  been  more  fully 
f  78.  shewn  in  the  (A)  chapter  of  Appeals. 

(t)  Keilw.  t5.  Sect.  72.  It  hath  been  (f )  adjudged  that  an  indictment  for  an 
Dyer,  s85.        assault  on  John,  parish  priest  of  D.  in  the  county  of  C.  is  good 

without  mentioning  his  surname ;  for  if  a  wrongful  surname  of 

the  defendant  himself  will  not  vitiate  an  indictment,  as  hath  been 

more  fully  shewn  Sect.  69.  surely  d  fortiori,  the  omission  of  the 

surname  of  any  other  person  will  not  vitiate  it;  especially  where 

such  person  is  otherwise  described  with  such  certainty  that  it  is 

impossible  to  mistake  him  for  any  other.    But  if  an  indictment 

for  a  wrong  done  to  a  person  well  known  describe  him  only  by 

his  name  of  baptism,  without  some  addition  to .  distinguish  him 

(k)  Vide  Delt    from  others  of  die  same  name^  it  seems  (k)  q^uestionable,  whether 

i^k*h  4l    «  ^^  "^  ^^^  insufficient  for  the  reasons  given  m  the  fore|[oing  sec- 

s  Hale,  i8f.    *  ^^°*    ^^  ^^  (0  ^^^^  indeed,  in  a  ^short  note  of  a  case  in  Moor's 

But  leeUie  case  Reports,  that  an  indictment  against  one  Cole,  quod  burgUmter 

hl^*'ih**"    domum  ctgusdam  Ricardi  f regit,  was  adjudged  good  without  the 

m^erofSir     surname;  and  it  not  being  there  mentioned  that  there  was  any 

John  Goodeie,    Other  description  of  the  party  but  by  his  name  of  baptism,  it  may 

m^MT^'*  ^'     ^  argued  that  that  alone  is  sufficient*     But  to  this  it  may  be  an« 

(I)  Moor,  466.    gy^^f^^  ^^^  ^ji^  ^^ly  point  taken  notice  of  as  adjudged,  is  that 

the  surname  is  not  necessary,  and  perhaps  in  the  record  at  laige. 
there  might  be  some  addition.    But  granting  that  there  was  none, 
yet  the  authority  of  this  tase  is  the  less  to  be  regarded,  because 

of 
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of  Ae  books 'cited  to  Support  it,  (a)  two  seem  to  be  directly  («)i8Ajiiie, 
•gainst  it,  and  the  (b)  third,  which  is  most  to  the  purpose,  only  F.'rndtct.  27. 
proTfis  that  an  indictment  for  stealing  the  goods  cigusdam  ignoti  (6)  9  £d.  4.  i. 
18  good,  which  seems  by  no  means  to  come  up  to  the  point  in 
question,  as  hath  been  more  fully  shewn  in  the  precedent  section. 

Yet,  however  the  law  may  stand  in  relation  to  such  an  uncer-  (c)Larab.b.4. 
tainty,  it  seems  to  be  (c)  agreed,  that  a  repugnancy  or  absurdity  5*Edw.4^«. 
in  the  description  of  the  person  injured  will  vitiate  an  indictment;  f.  Indict  if. 
as  where  one  is  indicted  for  stealing  bona  pradict^  3 .  S.  where  no  ^'i^p*^'*!* 
J.  S.  was  mentioned  before  (1) ;  for  though  in  civil  actions  the  vide  c.  Car.    ' 
word  pradictus  hath  been  sometimes  (d)  rejected,  as  surplus  and  465. 
void,  where  U  could  be  referred  to  (e)  no  certain  antecedent,  vet  i^^-pJ^l'  P^' 
this  may  perhaps  chiefly  depend  on  the  statutes  of  Jeofailes,  (e)  VideCJao. 
which  in  many  cases  help  defects  in  form  in  civil  actions,  but  ex-  549, 550. 586, 
tend  not  to  criminal  cases,  wherein  the  greatest  exactness  is  re-  ^^  ^^^* 
quired ;  and  if  an  award  may  be  defeated  by  appointing  a  (f)  q^^^^  g^g.  * 
payment  on  a  certain  day  before-mentioned,  where  no  such  day  (/}  CJac.  149. 
was  mentioned  before,  it  cannot  well  be  imagined  that  the  like  ^  ^  ^^^^ 
inconsistency  will  be  less  fatal  in  a  criminal  proceeding.  yeiv.  97'  98. 

Sect.  73.  It  hath  been  (g)  adjudged  not  to  be  necessary  in  an  (g)  4  Coke,  41. 
indictment  of  death  to  allege  that  the  person  killed  was  in  the 
peace  of  Godf  and  of  our  lord  the  king,  6^c.  though  such  words 
are  commonly  put  into  indictments,  for  they  are  not  of  substance, 
and  perhaps  the  truth  might  be  that  the  party  was  at  the  time  ac- 
tvaliy  breaking  the  peace. 

As  to  the  Third  Point,  fAz.  In  what  manner  the  body  of  an 
indictment  at  common  law  must  describe  the  thing  wherein  the 
offence  was  committed. 

Sect,  74.    It  seems  clear  that  no  indictment  can  be  good  which 
wants  a  convenient  certainty  of  this  kind.     And  therefore  it  is  ...  „. 
(A). said,  that  an  indictment  for  forging  a  lease  of  certain  lands,  ^Irnw'urr. 
without  naming  some  one  certain  parcel,  is  insufficient.  *  Also  it  (t)  Daiton,  ' 
ieeSBs  to  be  agreed,  that  an  ( t )  indictment  for  stealing  bona  et  c.  tsu 
catdlia  J.  S.  without  an^  farther  description  of  them,  is  void  for  ^^,.4^' 
its  nncertaiiity,  for  the  like  reasons  for  which  indictments  charge  s  Halt,  i82. 
Ing  a  man  with  being  an  offender  in  general  are  void,  as  hath  ^^z «.  Powell, 
been  (k)  more  fully  set  forth  in  the  fifty-ninth  section.    And  upon  ^/^^^  Abr. 
the  like  sround  it  hath  been  adjudged,  that  an  indictment  for  a  si. 
trespass  In  two  closes  of  meadow  or  pasture  ;  or  for  diverting  5  Modem,  S8. 
^uandam  (/)  partem  aqua  running  from  such  a  place  to  such  a  Par^jeicaMs' 
place,  without  any  farther  description ;  or  for  ingrossing  (m)  mag"  b.i. c.  64.  s.  37. 
nam  quantitatem  straminis,etf<tni,  or  (n)  diversos  cumulos  trittci  ^^^,^'Jj^'^ 
without  shewing  how  much  of  each ;  or  for  carrying  away  duas  (0)  p„"aiid  Cm« 

Cen-  b.1.c.76.  s.  88. 
(»)  Cra.  Car.  580, 881.  Vide  S  Bsbtr.  S17.  Shower,  989, 390.  (n)  1  RoU.  134, 135.  (o)  C.  EHs.  754. 

(1)  F^ymeii  lionrb  wm  indicted  as  a  reoeiTer.  ingly  neeif  ing  them,  and  the  stealers  were  found 

Tbe  indictment  stated  "  he.  the  Mud  Tkamat  Mor«  gvilty  on  the  last  count  only,  and  Mar^  Graham 

fit  well  knowing,  ftc.**    But  the  indictment  was  was  found  guilty  oftht  offence  afcrtiaid;  this  was 

Kdd  goad,  and  the  words  "  Hit  wd  TkomaM  Mor-  held  bad,  for  it  is  uncertain  to  which  offence  this 

ri^'*  t^Md  a4  surplasajn.    Morris's  Case,  Casea  findiiw  refers    Graham's  Gam,  Cases  Crown  Law, 

in  Crown  jLaw,  103.    But  where  an  indictment  St.    So  also  on  an  information  cliarging  two  dis- 

oo&'tatned  two'coonis,  one  (br  ilealing  a  bank  note,  tinct  offences,  if  the  offender  is  convictpd  of  th« 

tad  the  dber  for  staOiiig  a  j)ockei.baok;  and  Oie  uud  tfence,  it  is  insufficient. '  fiex  v.  Salamans. 

same  indictmeai  cbariged  Mary  Qnimm  with  ksow-  1  Term  Rep.  149. 
VOL.  II.                                                            Y 


32«  OF  INDICTMENT.  Bk.  2. 

<<i)tR.  Abr.80.  ctnienas  caM,  without  adding  the  words  tibras  or  undas,  or  some 
or  for  rfit^rifli  ^^^T  substudtive  to  cetUtnos;  or  for  erectiDsr  several  {a)  cottages 
viske.  Rex  v.  cofUra  fomuim  statuH,  without  shewing  how  many,  &c.  are  msuf- 
Gibbs,  ficient  for  their  uncertainty. 

Strange^  497.  , 

(n>3Keble,  As  to  the  case  of  the  King  v.  Wetwang(n),  wherein  the  court 

i'lcv'     20S  disallowed  an  exception  to  the  generality  of  an  indictment  for 

Skioner,  343.  taking  quosdam  pisces,  without  shewing  how  many,  it  may  be 

Ld.  Raym.  answered,  that  this  was  contrary  to  the  opinion  of  Mr.  Justice 

B^^R  H  370  Twisden,  and  was  only  the  sudden  opinion  of  two  of  the  other 

Andrews,  162*.  judges ;  neither  does  it  appear  that  the  indictment  was  adjudged 
l^de  Burr.  336.  good,  but  Only  that  the  court  refused  to  quash  it,  and  ordered  th^ 

83«*864*^'  defendant  to  plead  to  it.    However,  it  seems  clear  from  constant 

Strange,  )28.  experience,  (o)  that  if  an  indictment  be  uncertain  as  to  some  par- 

849. 497. 900.  ticulars  only,  and  certain  as  to  the  rest,  it  is  void  only  as  to  those 

i«*r'^iii7^*  which  are  uncertainly  expressed,  and  good  for  the  residue. 

a  Com.  Dig.  355.    3  P.  WUI.  419.    (o)  Vide  Poph.  308. 

Sect.  75.  If  the  indictment  be  for  a  larceny  or  trespass  on.  a 

living  thing,  as  an  ox,  sheep,  or  horse,  &c.  it  seems  to  be  faolden 

(p)  Lamb.  B.  4.  by  (p)  Lambard  and  {q)  Dalton,  that  it  is  most  proper  to  express 

?  f  D  i^^'isi   ^^  whom  the  property  of  it  belonged,  by  calling  it  respectively  the 

^^^        ^      '  ox,  sheep,  or  horse  of  the  party  injured,  without  using  the  words 

bona  or  catalla ;  but  that  it  is  proper  to  use  these  words,  where 
the  thing  taken  was  not  a  living  creature. 

<r)  Lamb.  B.4.  Also  it  is  holden  by  (r)  Lambard,  that  it  is  proper  to  shew  the 
f  H^'^^^^^  worth  of  all  living  things,  and  also  of  such  dead  things  as  are  sold 
Vide  Cro.  Ja.  hy  Weight  or  measure,  by  expressing  that  they  are  of  such  a  price; 
130.  and  the  worth  of  other  dead  things,  by  expressing  that  they  are( 

of  such  a  value ;  yet  no  instance  is  produced  where  any  indict* 
ment  has  been  disallowed  in  either  case  for  a  variance  from  these 
rules. 

AnA  as  to  the  first  of  them  it  is  farther  observable,  that  .the 
(0  Cromp.  f4r,  (s)  precedents  in  Crompton  of  indictments  for  stealing  of  horses 
'^*  and  oxen,  expressly  allege  the  horse  and  ox  stolen,  de  bonis  et-cd^ 

tallis  cyjmdam  J.  S.  &c.  Also  an  appeal  of  stealing  sheep  in 
(0  Ra«t  Ent.  (t)  Rastal's  Entries  expressly  alleged  them  de  bonis  et  cataltis  of 
^'  the  appellant. 

And  as  to  the  second  of  the  rules  above-mentioned,  it  is  ob- 
(tt)  Register,  95.  servable  that  the  directions  in  the  (u)  Register  concerning  this 
ter  w^^lnufe*"  ^^^^^'  which  Seem  to  be  the  chief  foundation  of  the  same  rule. 
Frit  dlwnrena  ^^  thus  expressed,  "  That  in  a  writ  of  trespass  of  immoveable 
Jvgata,  &c.  and  <'  chattels,  the  writ  shall  say,  tants  de  chatteux  ad  valentiam  X.  S. 
^wt^aSdw.*.  "  ^"^  ^^  *'  ^^  brought  of  a  moveable  chattel,  it  shall  say,  pretii 
m  the  writ  de  "  X.  S.  and  non  ad  valentiam"  Yet  it  appears  by  the  Register 
equo  et  cataliu  itself  that  even  in  writs  of  trespass  concerning  which  these  direc- 
STSe^wrif rfi  ^  ^^^^^  *'"®  given,  the  worth  of  the  things  taken  away  is  sometimes 
averih  impw-     omitted  for  the  (jr)  whole,  and  sometimes  for  {y)  part.     And  it 

eatit,  &c.  and  IS 

in  that  de  tram' 

greuione  facta  wairi,  &c.  and  96.  b.  in  that  de  equo  peretuso,  and  97.  a.  in  that  de^  omibut  fugtitu,  &e. 
{y)  Register,  93.  b.  in  the  writ  de  eknuofiacto  m-borihui  ttieeins,  94.  b.  in  the  writ  de  domo  frtteta,  &c. 
and  in  the  writ  dejwnento,  Sfcjugatit,  and  in  that  de  equU  impareatiSf  and  95  b.  in  that  d^poiti,  &c  and 
in  that  de  pUenrim  pUeota,  &c*  and  in  that  de  domo  fiaeia,  &c.  and  96  a.  in  tiliat  di  ovitm  toiitif,  in.  afld 
96.  b.  in  that  de  wtrremijvgata,  &c.  and  97  a.  in  de  porekfi^^tih  &c. 
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is  said  to  have  been  (z)  adjudged,  that  such  writs  are  good  not-  (&)  Register,  97. 
withsCauding  such  omissions.    Also  where  things  moveable  and  ^^^  ^^^*  '^*^' 
immoveable  are  mentioned  together  in  the  same  writ,  the  worth  ^gi^  ^  ^^ 
of  all  of  them  together  is  sometimes  (a)  expressed  under  the  (a)  Register, 
words  4id  valentiam,  Sfc»    And  sometimes  the  worth  of  moveable  ^4'«»nthewrit 
chattels,  as  that  of  (6)  com  in  a  granary,  8cc,  of  (c)  wine  in  a  eatoT^aaSd" 
vessel,  and  of  (^i)  wool,  is  expressed  under  the  words  ad  valentiam.  95  b.  in  that  ds 

pisca' jnscata,6cc. 
and  in  that  dt  damofiueta,  &c.  and  96.  de  exehuu  ttagmi  (h)  Reg.  9d.  b.  in  the  writ  dt  Uadk  vmndatit, 
&c.  and  96.  a.  in  that  de  eknuofraeto,  &c.  (c)  Register,  95..b.  in  the  writ  de  vino,  &c.  (d)  He^ter^  16* 
and  in  the  writ  de  evibiu  Umtie,  ficc. 

From  all  which  it  seems  to  {e)  appear,  that  the  said  directions  M  Vide  F.  N. 
are  not  necessary  to  be  observed*  even  in  writs  of  trespass,  con-  ^'  ^ 
ceroing  the  form  whereof  they  are  expressly  given,  and  that  it  is  i  sid.  59.  i5o. 
not  material  whether  the  words  ad  valentiam  or  pretii  are  used,  iti.  i5. 
or  whether  any  value  be  set  on  the  things  taken  away  or  not.  *^**®'*^*^^**' 
And  if  so,  why  should  it  be  a  greater  fault  not  to  observe  the 
said  directions  in  indictments,  which  are  (J)  not  tied  to  the  strict  (/)  Q.Djer,4.« 
forms  of  writs  f     Therefore  from  the  whole  it  seems  (g)  ques-  *^v'  g^  p^^  ^ 
tionaUe,  whether  it  be  needful  to  set  forth  the  value  of  the  goods  i^t, 
in  an  indictment  of  trespass  for  any  other  purpose  than  to  aggra-  Lamb.  b.  4.  e.  5. 
vate  the  fine,  and  whether  it  be  necessary  in  an  indictment  of  ^*  ^^^  ^?Ii 
larceny  for  any  other  purpose   than  to  shew  that  the  crime  ' 

amounts  to  grand  larceny,  and  to  ascertain  the  goods,  thereby  (K)  Sup.  c.  23w 
the  better  to  entitle  the  prosecutor  to  a  (A)  restitution  (1).  >•  ^^  ^>  ^7. 

« 

As  to  THE  FOURTH  POINT,  vtz.  In  what  manner  the  body  of 
an  indictment  at  common  law  must  set  forth  the  circumstances 
of  tii;ne  and  place,  I  shall  endeavour  to  shew, 

1.  How  it  ought  to  set  forth  the  circumstance  of  time ; 

2.  How 

(1)  As  great ^inconveniencd  was  fiiund  to  prerail  **  ofTenders  charged  in  any  indictment  with  grand 

fiom  the  rule  of  taw,  that  in  larcenies  the  stolen  "  or  petty  hurceny  for  or  on  aocouni  of  stealing  any 

property  must  be  laid  to  be  in  ali  tfie  persons  who  '*  minerals,  or  any  timber,'  iron,  or  other  materials 

were  interested  in  it,  and  particularly  in  cases  cf  "  osed  in  or  for  the  workhig  of  mines,  being  the 

Iftrge  commercial  and  mining  oancems,  to  obviate  "  personal  property  of  any  company  or  adven- 

Hie  difficulty,  as  to  mining  companies : —  "  tnrers  carrviqg  on  the  same,  to  allege  and  aver 

The  statute  56  Geo.  3.  c  73.  intituled,  "  An  "  that  the  mmerals,  timber,  iron,  or  other  materials 
act  for  removing  difficulties  in  the  conviction  of  "  so  stolen,  are  the  property  of  some  one  or  more 
offenders  stealing  property  from  mmes,**  recites  "  of  the  partners  or  adventurers  in  such  mining 
that  "^  the  minerals,  and  the  timber,  iron,  and  other  '*  concern,  and  others  his  or  their  partners  or  co- 
materials  used  in  or  for  the  working  of  mines,  are  *'  adventurers,  without  naming  such  other  partners 
orach  exposed  to  depredation  f*  and  that "  gnat  "  or  eo-adventurers;  and  that  snch  form  of  de- 
diffioaities  have  been  experienced  in  prosecuting  to  "  scribing  the  property  stolen  from  snch  company 
conviction  and  bringing  to  justice  persons  who  **  or  adventurers  snail  be  to  all  intents  and  pur- 
have  stolen  such  property,  by  reason  t>f  the  rule  of  "  poses  whatsoever  as  valid  and  effectual  in  law  as 
law  which  at  present  prevails  througliont  that  part  **  if  the  same  were  averred  to  be  the  property  of  all 
of  Great  Britain  called  England,  for  setting  forth  *'  the  owners  thereof,  and  as  if  the  names  of  all  such 
in  indictments  for  larceny  the  names  of  all  the  per-  "  owners  were  particularly  and  distinctly  set  forth 
sons  who  may  be  the  owners  of  or  are  interest^  "  in  such  indictment;  any  law,  custom,  or  usage  to 
in  the  property  stolen  f  and  that  •*  the  identity  of  *'  the  contrary  thereof  m  anywise  notwithstanduig." 
inch  property  may  be  ascertaloed  and  described  as  By  st.  1  and  S  Geo.  4.  c  lOf ,  the  enactments 
effectually  b^  averring  the  same  in  such  indictment  of  the  above  statute  are  generally  extended  to  in- 
to be  the  property  of  some  'one  or  more  of  the  dictments  for  "  burglary,  felony,  grand  or  petit 
}*rtners  in  such  mining  concerns,  and  others  his  larceny,  or  criminal  breach  of  trust,  committed  oq. 
or  their  partners  or  co-adventorers,  without  naming  the  goods,  chattels,  or  personal  property  of  what 
such  other  partners  or  co-adventuren  f  and  then  nature  soever,  of  any  partners  whatsoever/'  It  is 
enacts, "  that  from  and  after  the  pissing  of  thu  therefore  now  sufficient,  where  the  property  is 
**  act,  it  shall  and  may  be  lawful,  and  shall  be  in  many  persons,  to  allege  it  to  be  the  property 
»  deetted  saffldent  to  all  intents  and  purposes  of  *•  A.  B,  and  atken  hisp^rtnen." 
"  whatsoever^  for  the  convtctioD  of  any  oTOuoer  or 

y£ 
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£•  How  tkftt  of  place. 

And  first  as  to  the  circumstance  of  time. 

•  •  • 

Sect.  76.  I  find  it  no  where  holden,  that  it  is  necessary. tn 
mention  the  hour  in  an  indictment.  But  on  the  contrary,  it  }s 
(0  S.  P.  c.  80.  said,  (i)  that  if  there  be  any  necessity  for  it  in  an  appeal,  which 
(ft)  Sup.  c.  iS.  yet  is  (ft)  questionable,  it  is  from  the  statute  of  Gloucester,  and 
1  Boktrode  ^^^  from  the  common  law,  and  therefore  I  shall  take  it  for 
f05.  granted,  that  it  is  not  necessarily  required  in  an  indictment;  since 

It  is  certain,  that  there  is  no  statute  that  makes  it  so,  and  the 
common  law  seems  to  have  required  no  greater  certainty  in  an 
indictment  than  in  an  appeal.   * 

(0  s.  P.  C.  95.  Sect,  77*  But  it  is  laid  down  as  an  undoubted  principle  in  alt 
Lamb.  b.  4.  c.  5.  the  books  {I)  that  treat  of  this  matter,  that  no  indictment  wha«* 
F.Vndicu'?^^*  soever  can  be  good  without  precisely  shewing  a  certain  year  and 
Dyer,  164.  '  day  of  the  material  facts  alleged  in  it.  Also  it  hath  been  (m) 
Snmmary.eoe.  adjudged,  that  the  sherifPs  return  of  a  rescous  without  shewing 
8  H.  6.^8^'^^^*  ^^^  y^^  ®^d  day  is  insufficient,  because  such  a  return  is  in  lieu 
(m)  F.  Cor.  45.  of  an  indictment.  Also  it  is  taken  for  panted  in  (n)  Dyer,  that 
F.  Attach.  1.      an  indictment  of  rescous  is  not  good  without  expressly  shewing 

Brief.  9™  ^^^  ^^y  ^"^  J®*''  ^^^^  ^^  ^^^  arrest  and  also  of  the  rescous,  and 
3  H.  7.  n.  that  the  time  of  the  latter  is  not  sufficiently  shewn  by  (o)  shewing 
(n)  Dvcr,  164.  that  of  the  former.  And  where  an  indictment  of  rescous  set 
dc  ViM.  3*!°™  forth,  that  J.  S.  committed  such  a  felony  such  a  day,  and  year. 
Dyer,  69.  '  and  place,  per  quod  A.  B.  pradictum  J.  S.  cepit  et  arrestavit,  et 
10  £dw.4. 15.  in  salva  custodia  sua  adtunc  et  ibidem  eundem  J.  S.  habuit  et  cus^ 
IB,  *  ^  ^^'  todivit,  it  is  made  a  (p)  quare,  whether  the  indictment  be  not  iii- 
(o)  Yet  the  COD-  sufficient,  because  no  time  of  the  arrest  is  alleged  in  the  same 
^Pd^i  sentence  with  it;  and  it  is  doubtful  whether  the  time  of  the  cus- 
i^e,  908.  '  ^J'  which  is  alleged  in  the  next  sentence  by  force  of  the  copu- 
C.  Jac.  345*  lative,  be  applied  also  to  the  arrest  or  not,  and  Dyer  seems  rather 
(p)  Dyer,  164.  to  incline  to  the  contrary  opinion. 

3  Peer.  Wms.  484.  497.    4  Bac.  Abr.  400. 

(9)  Sap.  c.  f3.  However,  it  is  certain,  that  if  an  indictment  lay  the  offence  on 
Moor  555  ^^  ^?)  uncertain  or  impossible  day,  as  where  it  lays  it  on  a  (r) 
Rexv^Feamley,  future  day,  or  lays  one  and  the  same  offence  at  {$)  different  days. 
Term  Rep.  316.  or  lays  it  on  such  a  day  which  makes  the  indictment  (0  repugnant 
^I^j^Vt^*  to  itself,  it  is  void..  Also  it  hath  been  adjudged,  that  no  (ti)  de- 
COSup.  S.64.  f*sc^  of  this  kind  can  be  helped  by  the  verdict.  Also  it  is  said, 
and  c.  S3,  a.  88,  that  an  indictment  of  death  laying  an  assault  at  a  certain  time 
(«)  1 R.  Abr  ^^^  place,  is  (x)  not  sujQEicient  without  repeating  the  time  and 
TBI.  *     place  in  the  clause  of  the  stroke :  and  the  like  rule  seems  also  to 

(t)  Sup.  c.  23.  hold  as  to  indictments  of  other  felonies,  in  which  respect  such 
H^ey,35. 119  ^"dictments  differ  from  indictments  of  trespasr.  Also  it  is  (v) 
lio.  '  certain,  that  an  indictment  of  death  ought  as  well  to  set  forth  ^e 

5  H.  7. 17, 18.  year  and  day  of  the  death  as^of  the  stroke,  that  it  may  appear  that 
i^bt.«o3,  the  party  died  within  the  year  and  day.  But  these  matters 
(y)  Sap.  c.  f3.  having  been  more  fully  considered  in  the  chapter  of  Appeals,  I 
s.  90.  shall  refer  the  reader  dbither  for  the  better  nnderstanding  of  them. 

(ODyer, 98.         Sect.  78.  It  seems  to  be  (2)  generally  agreed,  that  the  words 

t  Hale,  178.  u  adtmc 

Keilway.lOO.  ««WW|pc 

Sup.vc.  23.8.88.    4  Coke,  41.    Qu.  Dyer.  164.  .      )  1.   ' 
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*^  adiunc  et  ibidem** (I)  in  the  subsequeQt  clauses  of  an  indictment, 

•  are  of  the  same  effect  as  if  the  year  and  day  mentioned  in  the 
former  part  of  it  bad  been  expressly  repeated.    Also  it  hath  been 

(a)  adjudged,  that  an  indictment  laying  the  offence  on  the  Thurs-  6^)  7  H.  e.  S9. 
day  after  the  day  of  Pentecost  iii  such  a  year  is  good.    And  pi^T^''\^'« 
from  the  like  ground  it  seems  to  follow^  that  an  indictment  laying  ' 

it  on  the  (b)  utas  of  Easter,  &c.  which  shall  be  taken  for  the  very  (h)  Lamb.  b.  4. 
eighth  day  after  the  feast,  or  on  the  tenth  of  March  (jb)  last  (if  it  ^  ^*  ^'  ^^^' 
may  be  ascertained  by  the  style  of  the  sessions  before  which  the 
indictment  was  taken),  is  as  good  as  if  it  had  shewn  the  day  and 
year  by  expressly  naming  such  a  day  of  such  a  month,  8cc. 

Sect,  79-  And  where  an  indictment  charges  a  man  with  a  bare 
omission,  as  the  not  scouring  such  a  ditch,  &c.  it  is  (c)  said,  that  (c)  Lamb.  b.  4. 
it  need  not  shew  any  time.  *•  *•  ^-  *^*' 

Sect,  80.  It  is  most  (d)  regular  to  set  forth  the  year  by  shew-  (d)  Sap.  c.  43. 
"ing  the  year  of  the  king,  yet  this  may  be  dispensed  with  for  spe-  *•  ^\ 
cial  reasons,  if  the  very  year  be  otherwise  sufficiently  expressed,  J  Salkcid  195. 
for  that  only  is  material.     And  therefore  in  the  (e)  case  of  the  («)  Kel^ng.  11. 
•Regicides,  ho  year  of  any  king  was  laid  for  the  king's  murder.  Burrows,  1901. 
but  the  compassing  of  his  death  was  laid  in  the  twenty-fourth 
year  of  King  Charles  the  First,  and  the  murder  was  laid  on  the 
thirtieth  day  ejusdem  mensis  JanuarU,  because  if  the  reign  of 
either  king  had  been  expressed^  it  might  have  caused  a  dispute 
whether  that  or  the  other  would  have  been  more  proper. 

Sect.  81.  It  is  (/). agreed,  that  a  mistake  in  not  laying  an  of-  (/)  Sup.  c.  S5. 
fence  on  the  very  same  day  on  which  it  is  afterwards  proved  upon  1*^^'  ^^\^^' 

*u**i-^A-i  'J  '^        5  Inst.  230. 

the  trial,  is  not  material  upon  evidence.  2  ^^^^  ^^9. 

Sect,  8£.  If  an  indictment  charge  a  man  with  having  done  such 
a  nuisance  such  a  day  and  year,  &c.  and  on  divers  other  days,  it 
is  void  (g)  only  as  to  the  facts  on  those  days  which  are  uncer-  (^)  10  Mod.  . 
tainly  alleged,  and  effectual  for  the  nuisance  on  the  day  specified.  336. 
But  if  it  charge  a  man  generally  with  several  offences  at  several  ^***'  ""P*  ••  ^^ 
times,  without  laying  any  one  of  them  on  a  certain  day,  (A)  as  WShower,389. 
with  extorting  divers  sums  of  divers  subjects  for  a  passage  over  CarUiew,  its. 
such  a  ferry,  &c.  between  such  a  day  and  such  a  day,  it  hath  been 
adjudged,  that  it  is  wholly  void  (2).     Yet  it  hath  been  solemnly 
resolved,  that  a  conviction  of  (i)  deer-stealing,  setting  forth  the  ^^^^j^n^id 
offence  between  the  eighth  and  the  twelfth  of  July,  &c.  is  suflS-  Triu. isAiuik, 
cient.  10  Mod.  248. 

341. 

As  to  the  second  particular,  viz.  How  an  indictment  at  com- 
.  nion  law  must  shew  the  place  where  the  offence  was  done. 

Sectn  83.  It  seems  agreed  by  all  the  (k)  books,  that  no  indict-  00  ^^  ^w.  3. 
ment  can  be  good  without  expressly  shewing  some  place  where-  «?V  ..  . 
in  the  offence  was  committed;  which  must  (/)  appear  to  have  1  Suggestion, 7. 
been  within  the  jurisdiction  of  the  court  in  which  the  indictment  4  H.  7.  8.    . 

•^  :.  «  Hale,  100. 

"  Keilvrood,  98. 
iBulstm.     See  the  books  cited  s.  70.     B.R.H.  105.    (0  Vide  Keil.  S3.  89.     C.  EUs.  448. 

(1)   If  omiUed,  judgment  may  be  arrested,  and  if  accumulated  under  a  general  charge,  instead 

Strange,  901.  of  being  singly  and  certainly  laid,  it  is  impossible 

^  {%)  Because  e?ery  extortion  is  a  separate  and  for  tbe  coart  to  adapt  the  punishment  to  the  roea* 

*  distinct  oifence,  requiring  a  separate  and  distinct  sure  of  tbe  crime.      4  Mod.  105,     Sed  vide  Cro. 
ponishmcnt  in  proportion  to  tbe  enormity  of  it;  Jac.  611.    1  Keble,  357. 
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(m)  Sop.  8. 6f.  is  taken^  and  must  also  be  alleged  in  such  a  manner  as  is  per- 
^^M^Boo^*  fectly  free  from  all  {m)  repugnance  and  inconsistency.  For  if 
(fi)  2  h/?.  7.  ^"c  ^^^  ^^^  same  offence  be  laid  at  two  (n)  different  places ;  or 
(o)  Cro.  Car.  *'  at  the  town  of  B.  (oj  aforesaid/'  where  no  such  town  was  men- 
^irt^^'d  ^^"^^  before;  or  if,  in  an  indictment  of  murder,  the  stroke  be 
see  Rex  v! lilat.  ^^^^  ^^  ^'  ^^A  ^^^  death  at  B.,  and  then  it  is  (p)  concluded  that 
tliews,  .5  Term  the  defendant  sic  felonici  murdravit  the  person  deceased  at  A. 
?Tsi^*'  M  ^^^  indictment  is  void.  And  so  it  is  also,  if  it  do  (q)  not  lay  a 
S.Q8, 89. 91.'  place  both  of  the  stroke  and  the  death ;  or  if  the  place  or  places 
(9)  Sup.  c.  93.  so  alleged  be  not  such  from  whence  a  (r)  visne  may  come.  Yet 
H^f  .  it  hath  been  adjudged,  that  a  fact  laid  in  a  parish  of  London  with 
1  i8,Yi9.  some  other  addition,  as  in  the  parish  of  St.  (s)  Michael  in  Wood- 
Dyer,  68.  street,  London,  or  in  the  parish  of  St.(/)  Lawrence  Jury,  is  good 
ol^Qi*^'*^'  ^^^^^*  shewing  the  ward  in  which  the  parish  lies(l).  But 
(<)9boke,  66,  ^hese  matters  having  been  more  fully  treated  of  in  the  (u)  chap- 
Coo.  c.  Elii.  ter  of  Appeals,  and  also  in  the  foregoing  part  of  this  (x)  chapter^ 
^^*'  relating  to  the  certainty  of  the  time  of  the  offence,  I  shall  refer 
s."92.^  ^^^  resKler  thither,  for  the  fuller  consideration  of  them  (2). 

(0  7  H.  6.  36.  Vide  Rex  v.  White,  Burrow,  533.  (u)  C.  93.  s.  88,  89. 91,  92,  and  93.   (x)  Sap. ».  76, 
77, 78. 

Sect.  84.  It  seems,  that  there  is  no  need  in  an  indictment  on 
94!  B°^'  ^^17  *  statute  setting  forth  the  description  which  brings  the  defendant 
8. 79,80, 81,82.  within  the  purview  of  it,  to  set  forth  any  place  where  those  things 
(z)  Vide  sap.  happened  which  brought  him  within  such  description;  and  there- 
».  81.  &  c.  23.  foyg  where  a  statute  makes  it  high  treason  for  a  person  bora 
keiy'nge,  15.  within  the  realm,  and  in  popish  orders,  to  come  into,  or  remain 
Saikeld,  288.  in  the  kingdom,  &c.  there  is  no  need,  in  an  (y)  indictment  on 
stran'*''^4^^*'  ^^^^  statute,  to  shew  in  what  place  the  defendant  was  born  or 
3  P.  will.  439.  ordained.  Also  it  seems  to  be  (s)  agreed,  that  a  mistake  of  the 
Andrews,  164.  place  in  which  an  offence  is  laid,  will  not  be  material  upon  the 
Foster,  7.  evidence  on  "  not  guilty"  pleaded,  if  the  fact  be  proved  at  some 

other  place  in  the  same  county. 

But  if  there  be  no  such  place  in  a  county  as  that  wherein  an 
offence  is  laid  in  an  appeal  or  indictment,  all  process  on  such  in- 
dictment or  appeal  is  made  void  by  the  statute  of  7  Hen.  5.  and 

9  Hen. 


(1)  If  there  be  two  tiUs  in  a  parish,  the  indict- 
ment need  not  shew  lu  which  of  them  the  defend- 
ant lives.  Sajrer,  119*    Vide  also  Barrow,  337. 

(S)  In  cases  where  the  offence  consists  of  a 
single  fact,  there  is  no  difficulty  in  stating  where  it 
happened.  Bot  in  cases  under'the  act  of  39  Geo.  3. 
c  85.  to  protect  masters  from  embezslement  bj 
vrvants  of  money,  &c.  which  they  receive  in  the 
coarse  of  their  employ,  there  is  some  little  doobt 
which  is  the  propier  comity  to  indict  in,  whether 
where  the  money  was  received,  or  where  the  receipt 
was  denied,  or  false  account  rendered,  when  these 
facts  happen  in  different  counties  ?  In  the  case  of 
The  Kingo.  Hobson,  the  prisoner  received  the 
money  he  was  charged  with  embeuling  at  Shrews- 
bury, in  the  county  of  Salop,  and  doiied  tiie  re- 
ceipt of  it  to  his  master,  for  whose  use  he  was  en- 
trusted to  receive  it  at  Litchfield,  in  tlie  county  of 
Stafford,  ^t  was  objected  in  this  case  that  the 
venue  was  wrong  laid,  as  the  receipt  of  the  money, 
was  lawful  in  the  county  of  Salo|^  and  that  there 
was  no  embezslement  utitiJ  be  denied  the  receipt 


of  it  in  the  county  of  Salop.  Upon  a  case  reserved, 
it  is  said  most  of  the  judges  thought  that  the  con- 
duct of  the  prisoner  in  not  accounting  with  his 
master,  but  denying  the  receipt  of  the  money,  was 
evidence  to  shew  that  the  original  taking  was  with 
intent  to  embeule,  and  so  to  steal;  and  some 
thought  the  offence  triable  in  either  county. — (1  £. 
P.  C.  Add.  xxiv.)  But  in  a  subsequent  case  of 
The  King  v,  Taylor,  where  the  prisoner  was  sent  to 
receive  money  over  Blackfriars*  Bridge  in  the 
county  of  Surrey,  where  he  received  it,  but  on  his 
return  to  his  master's  house  in  tAe  county  of  Mld- 
dlesei,  he  there  denied  the  receipt  of  it,  it  was 
objected,  that  he  was  improperly  tried  in  Bliddle- 
sez,  but  ought  to  have  been  Uied  in  Surrey,  where 
he  received  the  money.  The  judges  there  held, 
that  the  receipt  of  the  money  l»eing  a  lawful  act, 
there  was  no  cmbesslement  until  he  gave  the  false 
account  in  Middlesex,  and  therefore  that  he  was 
pioperiy  tried  in  Middlesex.  (3  Bos.  and  Palter. 
396.) 
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9.HeD.  5.  c.  1.  and  18  Hen.  6.  c.  12;  by  the  last  of  which  sta- 
tutes it  is  recited*  "  That  in  the  parliament  holden  in  the  ninth 
"  year  of  Henry  the  Fifth  it  was  ordained,  for  that  many  people 
'*  of  malice  cause  often  the  king's  liege  people  to  be  appealed  or 
indicted  in  divers  counties  of  treasons  or  of  felonies,  supposing 
by  the  said  indictments  or  appeals*  that  the  said  treasons  or  fe- 
**  lonies  were  done  in  a  certain  place  in  such  a  county*  &c.  where  9  Heo.  5.  c.  !• 
**  no  such  place  is  in  the  same  county*  that  Uie  process  of  the 
''  same  shall  be  void;  aad  that  the  indictors*  procurators,  and 
"  conspirators  shall  be  punished  by  fine*  8cc.  by  the  discretion 
''of  the  justices,  and  also  liable  to  writs  of  conspiracy:  and 
^  by  the  present  stati^te  the  above-recited  statute  is  made  perpe- 
"  tual." 

Sect.  85.  It  is  observable*  that  the  statute  made  in  the  ninth 
year  of  Henry  the  Fifth,  herein  referred  to*  seems  to  be  wholly 
omitted  by  Keble  and  Pulton,  who  have  no  other  statute  con- 
cerning this  matter  made  in  the  ninth  year  of  Henry  the  Fifth, 
excepting  the  first,  which  only  confirms  a  statute  made  in  the  se- 
venth year  of  the  same  king  concerning  appeals  and  indictments; 
and  there  is  no  other  statute  whatsoever  m  the  seventh  (a)  year  (a)  Qu.  Vide 
<rf  that  king  mentioned  in  Keble  or  Pulton,  but  only  one  which  rJ^|^^,*sJ^. 
requires  the  Justices  before  the  award  of  any  exigent  to  inquire  tutet. 
by  inquest  of  office*  whether  there  be  any  such  place  in  the 
county  as  that  wherein  an  offence  is  laid  in  an  appeal  or  indict- 
ment.   But  this  statute  seems  only  to  extend  to  the  county  of 
Lancaster*  for  it  is  directed  to  the  chancellor  of  that  county*  and 
recites*  **  That  persons  had  been  indicted  and  appealed  iii  places  /y>^  wiugate's 
falsely  alleged  in  the  said  county;"  and  in  the  enacting  part  speaks  Abridgment  of 
only  of  **  justices  who  had  power  to  determine  felonies  in  the  said  ^*,^^J"*^?'u 
**  county;*^'  and  in  the  latter*  expressly  commands  the  said  chan-  of^^Conspi- 
cellor  to  ''  cause  it  to  be  proclaimed  in  the  same  county,"  but  racy,"  s.  5. 
mentions  no  other.     From  all  which  I  see  not  how  it  can  extend  (*)  ^^'  ^^: 
to  any  other  county;  and  yet  Wingate  in  his  (A)  Abridgment  ^^^,s,nlho 
makes  it  equally  extend  to  dl  counties.     However,  (c)  Rastal  in  Ruffbead  Stat 
bin  collection  of  statutes  seems  to  have  set  down  the  very  statute  f^x^J^.  .  . 
which  is  referred  to  by  the  above  recited  statute  of  18  Hen.  6.  c.  5.  f.  493. 
c.  12.  and  this  is  certainly  (d)  still  in  force.  F.  N.  B.  115. 

As  to  the  Fifth  Point,  viz.  Where  the  body  of  an  indict-  fJUa^V^ 
ment  may  be  vitiated  by  false  or  improper  Latin*  or  the  use  of  now  to  be  in  tbe 
Endish  instead  of  Latin.  I  shall  endeavour  to  shew*  EnsHsh  tongue. 

^  ....  Vidcmfra,».88. 

1.  Where  false  Latin  will  vitiate  an  indictment. 
'    2.  Where  a  word  which  is  not  Latin. 

3.  Where  such  faults  are  holpen  by  an  Anglici. 

As  to  the  first  of  these  particulars^  vii.  Where  false  Latin  will 
vitiate  an  indictment. 

Sect.  86.  It  seems  to  be  holden  generally  in  some  (e)  books*  r«)5Coke,  isi. 
that  no  false  Latin  will  vitiate  an  indictment.    And  it  seems  to  (?\Kci^^ 
be  holden  by  my  Lord  (/)  Coke*  that  an  indictment  shall  not  be  isi. 
quashed  for  any  false  concord  between  the  substantive  and  the  Vide  Cro.  El. 
adjective^  as />r«/ate  regi,  or  pr^ato  regina,  because  though  the  \^^^  ^^ 

expressions 
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eiqiressions  be  incongnioas,  y«t  they  are  Lata  and  significant 
Neither  do  I  find  thia  opinion  denied  by  any  other  authority,  and 
therefore  I  leave  it  to  be  considered;  whether  it  may  not  still  be 
(g)  Vide  Cro«    maintained,  especially  (;)  considering  that  the  sense  appears  as 
£1. 108.  fuiiy^  clearly,  and  expressly  from  such  Latin  as  if  it  had  been 

never  so  properly  expressed>  And  it  seems  also,  that  the  like 
(&)  YdT.  S7,t8.  reason  may  be  given  for  the  case  in  (A)  Yelverton,  wherein  an  in- 
dictment of  forcible  entry,  finding  that  the  defendant  unum  meS' 
suagium  ingres$Um  fecit y  without  adding  the  word  m  befove  me^ 
suagium^  was  adjudged  good;  but  it  is  said  in  the  bo6k,  diat  thik 
is  not  false,  though  it  be  not  fine  Latin;  by  which  it' seems  to  be 
implied,  that  if  it  had  been  false  Latin,  it  might  have  vitiated  the 
indictment. 

However,  it  seems  to  be  settled  at  this  day,  that  an  indictment 
against  two  or  more,  laying  the  fact  charged  against  them  in  the 
singular  number,  is  insufficient;  as  where  it  finds,  that  A.  and  B. 
(0  Rex  V.  Voh- ,imultum  (j)  fecit:  the  reason  whereof  perhaps  may  be  this^  that 
son,Hii.5Geo.  jj  appears  somewhat  doubtful  upon  the  face  of*  the  indictment 
2  Keble,  51.  whether  the  jurors  intended  to  charge  more  than  one,  because 
Vide  Cro.  Car.  the  fact  is  laid  in  the  singular  number,  which  it  seems  absurd  to 
^'  Ki%54.  ^PP'y  ^^  more  than  one,  and  therefore  the  indictment  is  insuffi- 
(A)  Cro.*  Car.  cient  for  its  uncertainty.  As  to  (A)  Ful wood's  case,  wherein 
489.  Croke  reports  the  contrary  to  have  been  resolved,  it  is  certain, 

that  the  verb  in  the  record  is  in  the  plural  number.  And  as  to 
(/)  2  Vent.  17S.  the  (/)  cascs  wherein  faults  of  this  kind  have  been  amended  in 
f^Sa '  d^*'  ^38*  ^"g^'*^'  writs,  as  teneat  conventionem  for  teneanit  and  such  like, 
c.  Jec.  506.  *  ^^  ^^y  ^^  answered,  that  those  emendations  were  made  by  virtue 
369.  of  the  statutes  of  (m)  Amendments,  which  extend  not  to  criminal 

(m)  Salk.  51,  proceedings.  And  as  to  the  case  in  (n)  Bulstrode's  Reports, 
6  Modem,  268.  wherein  it  is  said  to  have  been  resolved,  that  an  indictment  of 
(n)  2  Bulst  35.  felony  against  more  than  one  in  the  singular  number  was  amended, 

and  thereupon  the  defendants  were  adjudged  to  be  hanged,  it 
may  be  answered,  that  it  doth  not  appear  in  what  part  of  the  in- 
dictment the  singular  number  was  put  for  the  plural;  neither  is 
the  said  resolution,  in  whatsoever  sense  it  be  taken,  reconcilable 
with  the  later  authorities,  as  shall  be  more  fully  shewn  under  the 
twelfth  point. 

465.  ^'  '  grand  jury's  finding  the  indictment  billa  vera  against  one  of  the 
See  ako  Rex  v,  defendants  only,  the  reason  whereof  perhaps  may  be  this,  that 
Cow  ^e^'^sss  ^^^  uncertainty  of  the  indictment  is  supplied  by  such  an  indorse- 
where  60^  iwm  nient.  But.  this  seems  contrary  to  the  authorities,  relating  to 
was  indorsed  as  this  matter,  cited  in  the  second  section.    Also  it  hath  been  ad- 

co^7o?M"n-  J"^g^^  (P)'  ^^^^  ^^^^^  *  *>*"  ^f  indictment  lays  the  fact  in  the 

dictment,  and*  plural  number  against  two,  and  it  is  found  billa  vera  as  to  one  of 

ignoramus  as  to  them  only,  it  Is  good ;  and  yet  the  verb  in  the  plural  number  in 

h*Id'«)od°^  the  record  must,  after  such  a  finding,  be  applied  only  to  one  per- 

(9)  1  Sid.'<ii9.  so^  -  hut  to  this  it  may  be  answered,  that  there  is  no  uncertainty 

.  2  Hale,  169,  either  in  the  bill  or  the  indorsement.     Also  it  hath  been  ad- 

^si    870  J"^^  (?)'  ^^^^  ^^^  word  stJvet  instead  of  9oh>at  is  not  fatal  in  a 

Bar.  K.  B.  24.  judgment,  but  t)iat  a  new  one  shall  be  givem 

As  to  the  second  jparticular,  viz.  Where  the  use  of  a  woird 

which  is  not  Latin,  will  vitiate  an  indictment.     . 

Sect* 
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Sea*  87.  It  seeoia  getterally  agjteed  (r),  that  an  indictment  M  c.  £i».  85. 
wholly  in  English  is  void.    This  seems  to  depend  upon  (he  sta-  7^p^pf.^*^^' 
tute  of  86  Edw.  3-  c.  15.  by  which  it  is  enacted,  "  That  all  pleas  hottl'se"*'^* 
"  which  be  pleaded  in  any  of  the  king's  courts  shall  be  entered  vide  Cowper, 
'*  and  enrolled  in  Latin."    And  from  hence  it  seems  clearly  to  fol-  *'^-  _ 
low,  that  if  any  material  part  either  of  the  body  or  caption  of  an  L)  i'sidfi75.' 
indictment  be  expressed  m  a  word  which  is  not  Latin,  as  by  the  Salkeid,  370. 
word  (s)  erectaderuntt  instead  of  erexerunt,  or  (f)  brackia  sua  dear-  |^  ^de  2Sdk. 
tra,  instead  of  hrachio^  or  (ti)  priesentant.  existit  instead  of  prie-  x>ottg.  194. 
sentat,  the  indictment  is  insufficient  (except  in  some  special  cases  (i)  8C0. 159. 
hereinafter  set  forth);  for  no  one  can  say,  that  the  bare  giving  a  L^'*^^^' 
Latin  termination  to  a  word  unknown  in  that  language  can  make  K.^Bend.  ss. 
it  become  Latin ;  and  if  the  want  of  one  material  word  may  be  1  And.  24. 
supplied^why  not  the  want  of  two,  and  so  on  ?     It  hath  indeed  l^^A^I-^'  ^' 
been  (x)  nolden,  that  a  fault  of  this  kind,  as  *^  imagtnavU^*  for  c.  £iis!4«9. 
*'  imaginatus  est/*  "  ava^  for  '*  ovub/*  is  amendable  in  an  original  (<)  i  Salk.  51, 
writ,  which  yet  is  denied  by  others,  if  it  be  in  a  substantial  (7)  5^'    ,  ^^„ 

TT»  •!  t  ■  ^"^'o  Mod.  f  68. 

part.     However,  it  seems  certam,  that  such  amendment  must  yi^^^  ,ap^ ,,  3^, 
depend  upon  the  statute  of  Amendments,  which  extend  (2)  not 
to  criminal  proceedings. 

Also  it  seems,  that  it  is  no  less  a  fault  to  make  use  of  a  word 
which  is  proper  Latin  in  another  sense,  whether  entirely  different, 
or  of  a  much  larger  extent,  than  that  in  which  it  is  used>  as  of 
the  word  (a)  collis  for  colli,  or  (b)  mala  ars  for  veneficium.    Also  (a^iBuUt  109. 
it  seems  agreed,  that  an  abbreviation  not  justified  by  legal  usage,  i  j^**^\^* 
as  (c)  dno*  without  a  dash,  for  domino,  {d)  R.  Rs.  for  regni  regie;  Latch.  i56. ' 
or  the  expression  of  a  number  of  figures  that  are  not  (e)  Roman,  (c)  5  Sid.  175« 
is  eq[ually  fatal  as  it  would  have  been  wholly  to  have  omitted  K^i^^J'oK*^' 
what  you  endeavour  in  such  manner  to  express.     Also  it  hath  ]  4id.  40. 
been  ^  adjudged,  that  an  inquisition  finding  that  J.  S.  seipsum  s  Keble,  sou 
emersit,  &c*  is  insufficient;  because  emergo  doth  not  signify  to  put  J  Jf^  ^y|* 
into,  but  to  rise  out  of  the  water,    {g)  Also  it  is  said^  that  an  (/)2LeT.'i40. 
indictment  has  been  quashed  for  the  words  pace  regia  instead  of  s  Mod.  100. 
pace  regis :  but  it  appears  not  what  was  the  nature  of  the  indict-  ^1^'  ^  *^-  *• 
menty  nor  in  what  part  of  it  these  words  are  used,  and  therefore  ^g^  ]  ^a.  140. 
I  would  suppose  it  to  have  been  in  such  part  of  some  indictment^ 
wherein  those  expressions  are  so  material  that  they  cannot  be 
rejected  as  surplus  and  immaterial;  for  it  seems  to  be  a  settled 
rule,  that  nothing  which  may  be  so  rejected  shall  vitiate  an  in- 
dictment; as  where  the  year  of  the  Lord  is  written  in  common 
(A)  figures,  btit  the  year  of  the  king  is  well  expressed;  or  where  (%)  1  Salk.  195. 
an  indictment  is  said  to  be  taken  before  J.  S.  and  J;  N.  (t)  duo  ^i\q^^\qq 
justidariis,  tic.    Also  it  seems,  that  the  use  of  a  word  which  is  (|k)  fjoa'^s,  * 
not  proper  Latin,  as  (k)  contrqfacere,  for  counterfeiting,  may  be  60. 
made  good  by  precedents.    And  there  can  be  no  doubt  but 
that  (/)  terms  of  art,  which  are  necessary  in  all  indictments,  as  (ODaitc.  141. 
feloma,  murdrum,  burglaria,  and  such  like,  are  good,  though  diey  ^^  ^***'  ^^ 
be  not  good  classical  Latin;  for  they  are  of  such  a  complex  and 
peculiar  sifliificatioil  as  no  pvoper  Latin  word  will  come  up  to* 
Also  it  hath  been  (m)  adjudged  that  a  literal  translation  of  a  sta*-  («)  slitv.  iSl. 
tute  into  Latin  is  sufficient,  if  intelligible,  let  it  be  never  so  in- 
elegant ;  as  where  it  sets  forth  that  the  def<»;idant  super  caput 

suum 
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$uum  proprium  did  forge^  meaning  that  be  did  it  of  hit  own 
head,  (i) 

As  to  the  third  particular^  viz.  What  faults  of  this  kind  are 
holpen  by  an  Anglici. 

9  Hale,  169.  SecU  88.  It  seems  to  be  holden  generally  in  some  books,  that 

the  use  of  th^  word  which  is  either  not  Latin  f^t  all,  or  not  Latin 
<«)  Cro.  Eiii.  '^^  ^^  sense  in  which  it  is  used,  may»  in  many  cases,  be  holpen 
tsi.  by  an  Anglici,  as  (n)  erectaveruntf  AngUd  did  erect ;  (o)  reteSf 

aBSftTra^*  ^ngficinets;  {p)peitice8,  Anglid  skins;  olUsiq)  arm,  Awlici 
feems  contrary,  brass  pots.  But  to  this  it  may  be  answered,  that  as  to  the  three 
fp)  1  Sid.  318.  first  of  these  instances,  what  is  said  conceminj^  this  matter  is 
frM  liv^^bft^*  ^^^y  spoken  of  by  the  bye,  and  did  not  come  into  judgment ; 
If 9.  f04*  and  as  to  the  last  of  them  it  may  be  said;  that  it  doth  not  concern 
1  Sid.  98. 318.  a  criminal  proceeding,  but  a  civil  action,  and  that  after  a  verdict; 
siLTssa^'     ^^^  ^  ^^^  purport  of  it  be,  that  an  Anglici  helps  the  use  of  a 

10  Co!  130.1S3.  word  that  is  not  Latin  in  an  action  of  trover,  though  damage  be 
(«)  Keble,  779.  expressly  given  for  it,  it  is  contradicted  by  many  other  express  (r) 
ilftt^^^'fi^f*  resolutions,  in  which  it  seems  to  have  been  taken  as  a  setded 
March,  16. 60.  rule,  that  where  damages  are  expressly  given  for  a  thing  ex- 
1  Jones,  144.     pressed  by  a  word  that  is  not  Latin,  it  is  no  way  helped  by  an 

^ei^Lrv^4.  ^'V'^*    "^'^  ^^  ^^^  (')  "'^^^  adjudged,  that  an  indictment 

1  Sid.  sis!  for  taking  octo  discos,  Anglici  dishes,  is  insufficient ;  and  this  is 

Yelv.  68.  agreeable  to  what  is  laid  down  as  a  settled  rule  in  many  (f)  books, 

fr)^^^^*  w.  That  where  there  is  a  proper  Latin  word  for  the  diing  in- 

Lateh.  156.  tended  to  be  expressed,  no  Anglici  will  help  an  improper  one, 

MarcK,  16.  as  it  will  do  where  there  is  (u)  no  proper  Latin  word,  because, 

1  j^^'  ^\*44.  '^^  ^^^  ^  case,  there  is  such  a  necessity  either  to  use  a  feigned 

(o)  Noy,  85.  one  or  none  at  all.    Also  it  hath  been  adjudged,  that  where  Uiere 

1  Sid.  60. 81.  is  a  proper  Latin  word,  an  Anglici  cannot  make  good  use  of  any 

664^665''^  other  either  in  a  more  (v)  special  or  (x)  extensive  signification 

(y)  Noj,  85.  than  the  Latin  language  will  bear,  as  to  make  the  words  (y) 

Latch.  156.  "  molos  artcs**  signify  witchcraft,  or  (z)  **  riscus"*  a' box  full  of 

?t?  CiT  Jac!  linen,  or  (a)  ^*  fulcrum  tectH*  a  field  bed  with  a  tester  and  cur- 

664, 665.  tains;  in  which  case  the  judges  will  take  (6)  no  manner  of  notice 

8  Roll.  254,255.  of  what  comes  under  the  Anglici  beyond  the  strict  signification 

i*2)'wV3S.  of  the  Latin. 

(fr)  Cro.  Jac.  665,  664.    S  Roll  S54,  t55.    10  Coke,  130. 13S,  153. 

Vide  obterva-  The  use  of  the  Latin  language  in  law  proceedings  is  now  abo* 
Suiters  elm  '"'^^^ '  ^^^  *^  "  recited  by  4  Geo.  «.  c.  «6.  that  many  and  great 
Sti,  Bamardi»!  mischiefs  do  frequently  happen  to  the  subjects  of  this  kingdom 
ton,K.Ba77.  firom  the  proceedings  in  courts  of  justice  being  in  an  unknown 
371  aSi  336*  '*»°g"*8c>  &c-  8u;.  and  it  is  therefore  enacted,  '*  That  all  pro^ 
"  ceedings  whatsoever  in  any  courts  of  justice  io  England,  and 
in  the  court  of  exchequer  in  Scotland,  and  by  6  Geo.  ^.  c«  14. 
8.  5.  in  Wales,  and  Berwick  upon  Tweed,  which  concern  the 
law  and  administration  of  justice,  shall  be  in  the  English  tongue 

"  and 

(1)  The  wordmdfatfpiiiutead  of  iMiietari,  nd  theooort  b«d  Joolwd  into  all  ibecaiet  open  the 

,  iffff'icliimiii  ioitead  oC  dartmctioMBH  bave  beea  aobject,  and  that  the  true  distinction  is,  eren  in  the 

thought  fatal,  Parker's  Case,  Hutton,  56.  So  also  case  of  a  Tariance,  that  where  the  omission  or  ad- 

cMstrJiiifn,  as  a  description  of  the  South  Sea  Com-  dition  of  a  letter  does  not  change  the  word  so  aa  to 

pany,  instead  of  tfutttriia,  has  been  adjudged  fctal,  make  it  ttiotber  word,  it  b  not  material.  Cvh^ 

Strange,  787.   Ld.  Ri^in.  1515.    But  in  the  case  tSO.    Donglaf,  194. 
of  the  King  e.  Beach,  Lord  Mansfield  said,  that 
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'*  and  language  only,  and  not  in  Latin  or  Trench^  or  any  other 
tongue  or  language  whatsoever,  and  shall  be  written  in  such 
a  common  legible  hand  and  character  as  the  acts  of  parliament 
are  usually  ingrossed  in^  &c.  and  in  words  at  length,  and  not 
**  abbreviated,  and  all  persons  offending  against  this  act  shall 
*'  forfeit  fifty  pounds  to  any  person  who  shall  sue  for  the  same. 

But  by  6  Geo.  £•  c.  14.  s.  5.  ''  Law  proceedings  may  be 
^*  written  or  printed  in  the  like  way  of  expressing  numbers  by  ^ 

**  figures,  as  have  been  commonly  used,  and  with  such  abbrevia- 
"  tions  as  are  now  commonly  used  in  the  English  language.  Nor 
shall  the  penalty  aforesaid  be  extended  to  the  expressing  the 
proper  or  known  names  of  writs  or  other  process  or  technical 
words  in  the  same  language  as  hath  been  commonly  used. 
**  Nor  shall  this  act  extend  to  the  certifying  proceedings  in  the 
court  of  admiralty ;  nor  by  6  Geo.  2.  c.  6.  to  the  court  of  re- 
ceipt of  exchequer  in  Scotland.'' 

As  to  the  Sixth  Point,  viz.  Where  the  offence  indicted  may 
be  laid  jointly,  and  where  severally  ;  and  where  both  jointly  and 
severally ;  and  where  the  offences  of  several  persons  may  be  laid 
in  one  indictment. 

Sect.  89*  It  seems  certain  at  this  day,  that  notwithstanding  the 
offence  of  several  persons  cannot  but  in  all  cases  be  several,  be- 
cause the  offence  of  one  man  cannot  be  the  offence  of  another,  but 
every  one  must  answer  severally  for  his  own  crime,  yet  if  it  wholly 
arise  from  any  such  joint  act  which  in  itself  is  criminal,  without 
any  regard  to  any  particular  personal  default  of  the  defendant,  as 
the  joint  (c)  keeping  of  a  gaming-house,  or  the  (d)  unlawful  ^j^,^^*'* 
hunting  and  carrying  away  of  a  deer,  or  (g)  maintenance,  or  {f)  adj.  Triu.  «.* 
extortion,  Su:.  the  indictment  or  information  may  either  charge  0«o- 1- 
the  defendants  jointly  and  severally ;  as  thus,  **quod  (g)  cmtoair  J^uJj^^iSf ' 
verunt,  et  uterq.  eorum  custodivit  ;*\or  '*  quod{n)  asportaverunt,  (<i)RexT. 
et  eorum  uterq,  asportamt ;"  or  may  charge  them  jointly  only,  Hawkins,  adj. 
without  charging  them(2)  severally,  because  it  sufficiently  ap-  J^^Nf^n^  JXf 
pears,  from  the  construction  of  law,  that  if  they  joined  in  such  (/)Salk.d8f.' 
act,  they  could  but  be  each  of  them  guilty;  and  from  hence  it  (f)I^v- 
follows,  that  on  such  indictment  or  information  (A)  some  of  the  ^"\d*"xJ. 
defendants  may  be  acquitted,  and  others  convicted ;  for  the  law  f  Geo.  i. 
looks  on  the  charge  as  several  against  each,  though  the  words  of  ^^  Alod.  dS5. 
it  purport  only  a  joint  charge  against  all.  ilaiSS/'  »d' 

M.  5G«o.1.  (t)  Hex  V.  Williaons,  adj.  M.  10  Amw.  Bear  «.  White,  4  Will.  3.  C.  Car.  380,381. 
t  a.  Abr.  707.  46. 708.  Con.  i  Roll.  345.  Palm.  367, 368.  (k)  S  R.  Abr.  707.  48. 708.  Bear 
c.  White,  4  WUI.  3.    10  Mod.  63.    Foster,  3S9. 

Bat  where  the  offence  indicted  doth  not  wholly  arise  from  die  (O^R.  Ab.8i. 
joint  act  of  all  the  defendants,  but  from  such  act  joined  with  ^  ^^'  i80. 
aome  personal  and  particular  defect  or  omission  of  each  defend-  CmiSraied^ 
ant,  without  which  it  would  be  nO  offence,  as  the  following  a  Strange,  6f 3. 
JMnt  trade  without  having  served  a  seven  years  apprentice-  sSeaa.Caa.t«L 
ship  required  by  the  statute,  in  which  case  it  must  be  the  BmardfKJB. 
particular  defect  of  each  trader  which  must  make  him  guilty,  96. 
and  one  of  them  may  offend  aj^ainst  the  statute,  and  the  others  ^^  •^  Bnn. 
not,  the  indictment  or  information  (/)  must  charge  them  severalljr  2Liuym.i57t, 
4md  not  jointly ;  for  it  is  absurd  to  charge  them  jointly,  because  BottbisiaatcaM 
the  offence  of  each  defendant  arises  from  a  ddPect  peculiar  to  ^*  ^^  ^^  to  ^ 

himself.  '■^- 
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Bk;f. 


(m)  t  R.  Abr. 
Burr.  984.81. 


S: 


n)  t  Leon.  341. 

o)f  R.Ab.81. 
S8lkeld,38S. 
«  Burr.  984. 
1  Vent.  sot. 
(p}2R.Abr. 
81. 
(q)  Style,  945 


I57«. 

t  Sesa.  Caa.  28. 

154. 

f  Bar.  K.  B. 

80.  dS7. 

Sed  vide  Burr. 

985. 

(«)  B.  Join,  in 

Action,  5.  47. 

100. 108. 

F.  N.  B.  171. 


hifOBelf.  And  for  tbe  like  reason  a  joint  indictment  against  seve^ 
ral»  for  not  (fn)  repairing  the  street  before  their  houses,  hath  been 
quashed  (1). 

But  1  do  not  find  it  settled  in  what  cases  several  offences  of 
several  persons  may  be  joined  in  one  indictment ;  for  in  some  (n) 
books  indictments  against  several  for  offences,  as  for  recusancy, 
(o)  following  a  trade  without  having  served  an  apprenticeship, 
not  (p)  repairing  the  streets,  8cc.  are  mentioned  without  any  ezr 
MS  le  312  <^^P^Q  oo  ^s  account.  And  it  is  holden,  that  one  indictment 
(I)  C.^ac.647.  ^^nst  two  justices  for  not  (q)  inquiring  of  a  riot,  and  an  indict* 

1  R.  Abr.  781.  meut  agaiust  two  persons  for  speaking  of  the  same  (r)  words> 
f  B^iilt'  15^'  ''^^  ^^  maintained ;  and  yet  it  is  (^)  agreed  that  one  action  lies 
s  Burr.  984.  ^^^  against  several  for  the  same  words.  Also  ii^  {t)  Roll's 
(t)  s  Roll.  164.  Reports  an  indictment  against  several  for  having  inmates  in  their 
(u)  6  Mod.  sio.  lioases  is  said  to  have  been  quashed  because  it  was  but  one  joint 
870."9^L  indictment  against  them  all,  whereas  there  ought  to  have  been 

2  Ld.  Raym.      several  indictments  against  them.     Also  in  the  sixth  (u)  Modem 

Reports,  an  indictment  against  several  for  the  neglect  of  a  day 
of  fasting  appointed  by  proclamation,  is  said  to  have  been 
quashed  for  the  like  reason.  And  this  is  certainly  the  most 
agreeable  to  the  rule  of  bringing  actions  upon  penal  statutes, 
wherein  several  offences  shall  hot  be  joined,  except  it  be  in  re- 
spect of  some  one  thing  to  which  all  of  them  have  a  relation ;  as 
where  several  (x)  join  in  a  suit  in  the  (y)  admiralty  for  a  contract 
on  land,  or  in  procuring  or  giving  an  untrue  verdict,  or  are  privy 

F.  Dec.  tent  1.  to  one  another  (z)  in  maintenance  of  the  same  cause. 

4.  6.  8,  9. 

(y)  Qa.  Djer,  159.    (s)  B.  Maint  26.  52. 

As  to  the  Seventh  Point,  viz.  Whether  the  words  vi  et 
armis  be  in  any  case  necessary  in  the  body  of  an  indictnient  at 
common  law. 

Sect.  90.  It  is  taken  for  granted  in  some  (a)  books,  that  they 
were  necessary  at  common  law  in  all  indictments  for  offences 
which  amount  to  an  actual  disturbance  of  the  peace,  as  rescouses, 
cited  in  the  next  and  assaults,  and  stich  like ;  yet  I  do  (6)  find  it  agreed^  that  they 
wM;t.  qu.tup.c.  ^ere  ever  necessary  in  such  indictments  wherein  it  would  seem 
(6)Ye^t«eeprea.  absurd  to  put  them  in,  as  in  indictments  for(c)  conspiracies,  (ei) 
57  H.  8. 8.  cheats,  slanders,  escapes,  and  such  Hke^  or  (e)  nuisances  commit- 
i4fi.^  ^^  ^^^'   ^^^  ^^  *  man's  own  ground. 

Dalt.  c.  51 1 .    (d)  1  Keb.  562.    Dalt.  c.  151.    («)  Popham,  206.    Cro.  Car.  577. 

However,  there  can  be  no  donbt  but  that  the  omission  of  them 
in  indictments  of  this  kind  is  made  good  by  the  statute  of  37 
Hen.  8.  c.  8.  by  which  it  is  recited  ''  That  in  all  indictments  of 
**  felony  and  trespass,  and  divers  odiers,  it  was  common  to  use 

/*  the 

(l)  Several  defendants  ctomot  be  joined  in  one 
fiidictnient  for  perjwy;  for  peijary  is  •  septrals 
act  in  each ;  and  one  maj  be  denroas  to  have  A 
€miimwi,  and  the  other  not ;  and  the  jury  on  the 
trial  of  all  may  apply  eridenoe  to  all  Ibat  is  but 
evidence  against  one.  Strange,  9tl.  So  alao  in 
Rex  9.  Clendon,  and  others,  where  two  were  joined 
•in  tlie  same  indictment  for  an  assault,  tbe  court 
heYd  fbey  were  distinct  ofietices,  Strange,  870. 
'Ixl.  Raymond,  1572.    Bar.  K*  B.  357.    t  Seas. 


(a>C.Jac.  475. 
Skinner,  4t6. 
)  Hale,  187. 
SLev.fSl. 
See  the  books 


Caa.  t4.  Bat  in  the  case  Rex  «.  BenSdd  nd 
Saonders*  £•  55  Geo.  2.  oo  aa  inform«tiiwa  against 
both  for  the  same  libel,  it  was  held  good ;  and  the 
case  of  the  King  v.  Clendon,  held  not  to  ht  law. 
Burrow,  980.  And  where  goods  are  obtasned  nndSr 
fidse  pretences,  if  tiie  ialse  pretence  is  conveyed  by 
words  spoken  by  one  defendant  in  the  presence  of 
others,  who  are  acting^  in  concert  toffether,  they 
may  be  all  indicted  jointly,  Ret  «k  Young*  •Bd' 
nthen,  5  Tern  Rep.  98. 
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"  the  words  vi  et.armk,  and  in  diren  of  them  to  dedam^die  man^ 
**  fier  of  the  force  and  arms,  that  is  to  say,  xi  et  armis^  videlicet j 
**  baculis,  cutteUis,  arcubus  et  sagittis,  or  other  such  like  words, 
Svhere  in  truth  the  parties  indicted  had  no  such  weapons  at  the 
time  of  the  offence,  yet  for  lack  of  such  words  the  said  indict- 
ments were  taken  as  void,  and  had  been  avoided  by  writ  of 
error  or  plea.  See."  and  thereupon  it  is  enacted,  **  that  these 
'*  words  vi  et  armis,  videlicet,  aim  baculis,  cultellis,  arcubus  et  sa- 
^itiis,  or  other  such  like,  shall  not  of  necessity  be  put  in  any 
mdictment  or  inquisition ;  nor  shall  the  parties  indicted  have  any 
advantage  by  wnt  of  error  or  plea  or  otherwise,  to  avoid  any 
**  such  indictment  or  inquisition  for  the  want  of  these  or  the  like 
''  words ;  but  that  the  same  inquisitions  and  indictments,  and 
**  every  of  them,  lacking  the  said  words,  or  any  of  them,  shall  be 
''  adjudged  as  effectual  to  all  intents,  constructions,  and  pur- 
"  poses,  as  the  same  inquisitions  and  indictments  having  the 
**  same  words  in  them.'' 

Sect.  91-  But  notwithstanding  this  statute  seems  to  be  so 
express  as  to  all  indictments,  yet  it  is  (f)  holden  in  many  books,  (/)S.P.C  94. 
that  indictments  for  trespass,  and  such  like,  are  still  insufficient  ^  ^J*^^^' 
without  the  words  vi  et  arm25(l);  and  many  indictments  have  iBoiitto^. 
accordinp;ly  been  quashed  for  want  of  them,  vvhere  they  are  not  t  J-evini,  125. 
implied  m  some  others,  as  (g)  rescussit,  or"  (A)  manu  forti,  &c.  jKebie'tsi* 
But  it  seems  difficult  to  assign  any  reason  for  these  opmions,  un-  MdePopb.so6. 
less  it  be,  that  because  the  enacting  part  of  the  statute  says,  that  the  C.  C«.  377,378. 
words  "  vi  et  armis,  videlicet,  cum  baculis,  cultellis,  8cc."  are  not  j^B^ft  S^^' 
necessary,  8cc.  the  meaning  was  only  to  take  away  the  necessity  tHale,ii7. 
of  those  superfluous  words  baculis  et  cultellis,  &c.  but  not  of  the  (^)Dalt.c.i3i. 
words  t;t  et  armis,  where  they  are  proper  and  pertinent.    But 
to  this  it  may  be  answered,  that  the  preamble  seems  to  com- 
plain of  the  opinion  that  the  words  vi  et  armis,  whether  put  by 
themselves,,  or  used  with  those  other  words,  were  in  any  case 
thought  necesssrv  in  indictments ;  and  it  is  most  natural  so  to 
explain  the  enactmg  part  of  a  statute  as  to  make  it  extend  to  all 
the  mischiefs  complained  of  in  the  preamble ;  besides,  the  enact- 
ing part  of  the  statute  is  express,   **  that  indictments  without 
these  words,  vi  et  armis,  videlicet,  baculis,  cultellis,  arcubus  et 
sagittis,  or  any  of  them,  shall  be  as  effectual  as  if  they  had 
**  been  comprised  in  them  ;'*  and  surely  the  words  vi  et  armis 
cannot  but  be  comprehended  under  these  words, ''  or  any  of  them.'* 

It  is  said  (t)  indeed  in  Levinz's  Second  Reports,  that  the  words  (•)  Rex  v.  Mar- 
vi  et  armii  are  still  necessary,  because  without  them  there  can  be.  ^t*<  l^^-^ti; 
no  capiatur  entered,  nor  fine  to  the  king ;  but  this  is  in  effect  to       ^ 
contradict  the  statute,  which  says,  **  that  an  indictment  without 
^  those  -words  shall  be  as  effectual  to  all  intents,  constructions,  (k)  c.  Jac.  47f , 
^  and  purposes,  as  an  indictment  with  them.''    Besides,  will  any  ^^ 
•ne  say,  that  there  can  be  no  capiatur  nor  fine  to  the  king  upon  3^^   '  ^' 
indictments  of  cheats,  conspiracies,  and  such  like  ?  wherein  yet  it  s  BuUt  fos. 
seems  to  be  agreed,  that  those  words  are  not  necessary.    And  ^\^^^y^ 
agreeably  hereto,  the  court  of  king's  bench  has  (k)  often  refused  5  ^5ot  A05! 

.  t«>    *         ' 

(1)  ia  aa  indictment  for  a  riot  Uie  words  vi  it      B.  138.    t  Sen.  Cas.  13.    Cro.  Car.  345.  47f  • 
mrmU  are  implied  in  Uie  wordt  riatm  €mmuiU,frt-      Stylet,  If.    8  Peer.  Will.  484. 
^mmt, H  yraitrawniwl.    6cni|B|e,834k    Bsr.K. 
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(0  See  Lord  ^  qus^h  indictnieats  of  treapass  for  want  of  those  words*    How'* 

Hardwicke's  ever.  It  is  certaiolj  safe  and  advisable  to  make  use  of  them  where 

opinion  upon  tfaev  are  proper  and  pertinent,  if  it  foe  to  no  other  purpose  than 

ttU«|bj^»  to  aggravtte  the  oflFence  (/). 

Am  v.  Borridge,  3  Peer.  Wom.  495. 

As  to  the  Eighth  Point,  viz.  Whether  it  be  necessary  in  the 
body  of  an  indictment  at  common  law  to  lay  the  oiFence  contra 
pacem. 

(»)3Keb.49o.  Sect.  98*  Inasmuch  as  all  offences  whatsoever  which  are  sub- 
\  BnUt.^«58  J^^  ^  ^  public  prosecution  seem  in  general  to  be  so,  as  they  are 
s  Hale,  188.  breaches  of  the  law,  and  in  that  respect  tend  to  the  disturbance 
See  the  cases  of  the  quiet  and  peaceable  government  of  the  king  over  his  people^ 
t^  ™  *rt  of '"  ^*  *®®*"*  ^^  ***  ®  8*^  general  (wi)  rule,  that  no  indictment  or  in 
thb»iMtion,aud  formation  for  an  offence,  capital  or  not  capital,  against  the  com 
Cro.  £lijE.  186.  mon  law  or  statute;  can  be  good,  except  it  expressly  suppose  such' 
6  Modern,  1S8.  offence  to  have  been  done  against  the  peace  of  the  king  or  kings 

in  whose  reign  (1)  or  reigns  it  was  committed. 

(«)  Co.  Ent.  And  accordingly  I  find,  that  every  precedent  of  an  indictment 

MCo^e'l  ***  Coke's  Entries,  whether  for  (n)  treason,  or  (o)  felony,  or  (p) 
351,  S5i?s&6,  ixifexioT  offences,  expressly  lays  the  offence  against  the  peace  of 
356. 358, 359.  the  king,  except  only  in  four  instances :  the  First  whereof  is  of 
35f  ^^3^1  ^^  indictment  for  a  (q)  nuisance  for  not  repairing  the  highway; 
55f '  *    which  if  it  may  be  maintained,  seems  to  depend  chiefly  on  this 

(f)Co.£ot.358.  reason,  that  the  offence  is  of  such  a  nature  that  a  man  may  be  as 
M iRAb*^^  well  guilty  of  it  in  his  own  ground  as  in  that  of  another ;  and 
W.83.  '*  therefore  it  hath  been  (r)  holden,  that  it  needs  not  be  laid  against 
Con.  Cro.  Car.  the  peace,  because  the  laying  it  in  such  manner  may  seem  to  imply 
^^'  somewhat  of  force  or  trespass  against  the  person  or  possession  of 

another :  but  it  seems  difficult  to  reconcile  this  opinion  with  those 
many  resolutions  taken  notice  of  in  the  following  part  of  this 
section,  by  which  indictments,  for  want  of  these  words  contra 
pacem,  have  been  adjudged  insufficient,  where  the  offences  could 
on  no  other  account  be  said  to  be  against  the  peace  than  as  they 
(i)Co.Ent.t53.  were  breaches  of  the  law,  as  all  nuisances  certainly  are.     The  {$) 

Second  of  the  said  instances  in  Coke's  Entries  is,  of  an  indict- 
(t)Co.£uts54.  ment  of  homicide  by  misadventure ;  and  the  Thibd  (t)  of  an  in-. 

dictment  of  homicide  in  self-defence ;  but  these  precedents,  if 
they  may  be  maintained,  seem  to  depend  chiefly  on  this  reason, 
that  such  offences  are  supposed  to  be  owing  rather  to  the  misfor- 
(u)  Co.  Ent.      tune  than  to  the  fault  of  the  party.     And  the  (u)  FotiRTH  of  the 
^^'  said  instances  is,  of  an  indictment  of  perjury  on  the  statute  which 

concludes  in  contemptum  regimt,  i^c.  et  contraformam  ttatuti,  with- 
er) Basta],  «63.  out  adding  contra  pacem.   But  (jr)  Rastal's  Precedents,  both  of  in- 
dictments of  felony  and  of  inferior  offences,  do  as  often  omit  the 
words  contra  pacem  as  make  use  of  them.     However,  certainly 
the  much  greater  number  of  precedents  expressly  conclude  contra^ 
pacem;  and  the  authority  of  these  is  much  strengthened  by  those 
many  cases  in  the  Reports  wherein  indictments  and  informationa 
M  Ir  Abr  8f !  ^PP^^''  ^^  ^^^^  "^^^'^  quashed  for  want  of  the  words  contra  pacem f^ 
(«)  1  Mod.  8.  '  as  indictments  and  informations  for  (y)  barratry,  {z)  forgjery,  (a) 

retaining 

(1)  Confinned  bj  aUtbe  jadfet,  jRex  a.  Ld^oj^,  Bnrr.  190U 
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reteining  a  servant  without  a  testinumial  from  his  last  master,  (&)  (P)  3Keb.790. 
feUowing  a  trade  without  having  served  au  apprenticeship*  (c)  « M^i|^|'f^; 
erecting  a  cottage,  (d)  assault  and  battery »  &c;  u)  i  Keb.'474.' 

(4)  2  Keb.  36. 779,    Yelvert(m»  66. 

* 

But  It  seems  clear  from  all  the  precedents,  that  neither  an  in-  ($)  ResCal,  409. 
formation  (e)  qui  tarn  on  a  penal  statute,  nor  an  information  by  J;^*^'*»^' 
the  king  for  an  if)  intrusion,  or  other  (g)  wrong  of  a  civil  nature  ^  'srt^S9%' 
done  to  his  lahds,  goods,  or  revenues,  need  the  words  contra  r^)  Ra8tai,4it. 

pacem.  Ca.Ent37«. 

(^)  Rastal,  410.    Co.*EnL  390. 

Sect.  93.  IF  the  offence  indicted  be  expressly  laid,  partly  in  the 
reign  of  one  king,  and  partly  in  the  rei^n  of  another,  as  where  J. 
S.  IS  indicted  for  having  erected  a  weir  m  the  time  of  queen  Eliza- 
beth, and  continued  it  m  the  time  of  king  James,  and  thereupon 
the  indictors  conclude,  that  so  the  weir  was  erected  and  continued 
contra  pacem  regis,  tsc.  without  adding,  contra  focem  nuper  regiwh 
the  indictment  is  (A)  insufficient;  because  it  appears,  that  the  (^)^<^^T^*^* 
commencement  of  the  wrong,  which  is  as  much  mdicted  as  the  tH^^iss  i89. 
continuance,  was  in  the  reign  of  queen  Elizabeth,  and  conse-  F.  Brief,  f5. 

Juently,  if  a  crime,  must  have  been  against  the  peace  of  her  reign, 
tut  if  the  indictors  had  concluded  only,  that  J.  S.  so  continued 
the  weir  contra  pacem  domini  regis^  Sfc.  and  had  laid  the  erection 
of  it  by  way  of  recital  or  inducement  only,  it  is  (t)  said,  that  the  (0  Yelv.  66. 
indictment  had  been  good,  because  it  should  be  taken  as  an  in-  v\^mm 
dictibent  for  the  continuance  only.  ' 

As  to  the  Ninth  Point,  viz.  Whether  it  be  necessary  in  the 
body  of  an  indictment  at  common  law  to  lay  the  offence  contra 
coronam  et  dignitatem  regis. 

Sect.  94.  It  is  observable,  that  all  the  precedents  of  indictments  Ot)  Rattal,  f63. 
in  Coke*s  Entries,  cited  in  the  ninety-fourth  section,  which  fay  (<)sBal«tSd8. 
the  offence  tontra  pacem,  lay  it  also  contra  coronam  et  dignatatem  (^fi^\{,^f 
ifc»    Yet  not  one  of  (ft)  RastaFs  Precedents  doth  so.    Neither  t  Hale,  iss? 
do  I  find  an^  one  case  wherein  an  indictment  against  which  no  ^-B-  ^^^  ^^ 
other  exception  could  be  taken,  has  been  adjudged  (I)  insufficient  SxrelSn?** 
for  the  want  of  these  words.     But,  on  the  contrary,  I  find  it  ex-  Ent.  agree  with 
{Mressly  resolved  in  (/»)  Holbrook's  Case,  that  an  indictment  of  a  ^  precedents 
riot  is  good  without  them.'  *"  ^^•* 

As  to  the  Tenth  Point,  viz.  Whether  it  be  necessaiy  in  the 
body  of  an  indictment  at  common  law  to  lay  the  offence  in  con- 
t$mptum  regis. 

Sect.  95.  It  is  so  laid  in  some  indictments  of  inferior  crimes  in  (%)  Co.  Ent 
(a)  Coke  and  Rastal,  and  in  others  (o)  not.    Also  it  is  so  laid,  ^s.  363. 
with  the  addition  of  ihe  clause  contra  leges  suas,  in  every  informa-  (^co!'E^S6i. 
tion  of  intrusion  upon  the  king's  lands  in  (p)  Coke  and  (q)  Rastal,  Rastal,  ^63. 
and  also  in  an  information  in  (r)  Coke  for  a  trover  and  conversion  (p)  ^  £°^« 
6f  the  king's  goods.  But  in  (s)  two  informations  for  mines  claimed  ^\  ^*  ^[ 
by  the  kin^,  which  are  the  only  precedents  I  find  of  this  kind,  the  i  Coke,  16.  f  6. 
supposed  mjury  is  laid  only  ad  damnum  regis  without  either  of  C?)^^'**** 
the  said  clauses.     Neither  do  I  find  either  of  them  in  any  indict-  ^B^liS?**^/ 
aient  of  treason  or  felony,  nor  in  any  information  qui  tarn  in  Coke  piowden,  sia 
or  Rastal.    And  though  it  seems  to  be  adautted  in  the  Year- ' 

Book 
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uy  4  H.  6. 4.  Book,  of  (0  the  fourth  year  of  Henrj  the  Sixth,  that  in  an  actioii 

(n)L^ftst,  ^^  ?  statute  it  is  necessary  to  conclude,  in  contemptum  domm 

133, 134^135.  ^^gi^>  yet  in  (tf)  Lutwych's  Entries  it  is  oftener  omitted  than  used, 

139. 165. 167.  and  no  exception  appears  to  have  been  taken  for  the  omission. 

As  to  the  Eleventh  Point,  viz.  Whether  it  be  necessary  in 
an  indictment  at  common  law  to  lay  the  offence  illiciti. 

Sect.  96.  I  cannot  find  this  word  used  in  any  one  of  Coke's  or 
Rastal's  precedents  of  indictments ;  neither  do  I  find  any  dear 
(r)  See  1  Keb.   ^^  express  (x)  authority,  that  it  is  in  any  case  necessary  in  an  in- 
S59.  dictment  at  common  law ;  but  on  the  contrary  I  fiij^d  it  expressly 

?  ^tR^Ab/sf  ^y"^  adjudged,  that  it  is  not  necessary  in  an  indictment  of  a  riot. 
See  Cox's  Caaej  bccause  the  act  itself  contained  in  the  indictment  so  plainly 
Cases  in  Crown  appears  to  be  unlawful.  But  where  a  statute  uses  the  word  un- 
Law,  65.  lawfully  in  the  description  of  an  offence,  it  is  certain  than  an  in- 

dictment grounded  on  it  must  use  the  word  illiciti,  or  some  other 
tantamount. 

■ 

As  to  the  Twelfth  Point,  mz.  Whether  a  defect  in  any  of 
the  particulars  above-mentioned  be  amendable. 

For  the  rise  and  Sect.  97*  I  take  it  to  be  (2)  settled,  that  no  criminal  prosecu* 
historv  of  tion  is  within  the  benefit  of  any  of  the  statutes  of  Amendments 

^  3C«o!«>r  P^»  ^®°*  whence  it  follows,  that  no  amendment  can  be  admitted 
(s)  1  Jon.  4ti. '  lA  Any  such  prosecution  but  such  only  as  is  allowed  by  the  com- 
1  Salk.  51, 5t.    mon  law. 

6Mod.S68,&c. 

Vide  sup.  c.  S3,  sect  li9.    1  Sid.  66, 

t*lcebte*  5M?*  "^"^  agreeably  hereto  I  find  it  laid  down  as  a  (a)  principle  in 
1  Sid.  155.  '  some  books,  that  the  body  of  an  indictment  removed  into  the 
Vide  1  Keb.  45.  king's  bench  from  any  inferior  court  whatsoever,  except  only 
I4tf  ****Coi*^'  those  of  London,  can  in  no  case  be  amended.  Bat  it  is  (6)  said, 
SBoUtrode,35.  that  the  body  of  an  indictment  from  London  may  be  amended, 
(b)i  Keb,  t5$.  because  by  the  City  charter  a  tenor  of  the  record  only  can  be  re- 
1  Sid.  165.  fS9,  moved  from  thence  (c)  (d).  And  it  seems,  that  by  the  course  of 
Vide  Hob.  136.  the  king's  bench,  a  rule  may  be  made  on  any  coroner  to  amend 
(c)  The  custom    even  the  body  pf  his  inquest  by  his  notes  in  a  mere  matter  of 

dtlSfw^eU  M  ^^^^'  ®"^  ^  ^^  °°*  ^°^  '*  ^^y  where  holden,  that  this  can  be 
London.  ^oue  after  it  is  filed,  by  which  it  becomes  a  record  of  the  court ; 

1  Keble,  571.  and  then  the  same  objection  seems  to  lie  against  the  amendment 
(d)SeeB.  i.c.  ^fit,  as  of  an  indictment 

27.  sect.  16. 

i*lic?"m'**^'  ^^^  '*  seems  to  be  («)  agreed,  that  the  caption  of  the  indict- 
1  Keble,  656.  °>ent  from  any  place  may,  upon  motion,  be  amended  by  the  clerk 
3  Mod.  167.  of  the  assizes  or  of  the  peace,  so  as  to  (/*)  make  it  agree  with  the 
S76  m*^*  original  record  at  any  time  during  the  same  Term  in  which  k 
1 8id.  155.  canae  in,  {g)  but  not  in  a  subsequent  Term.  Bnt  I  have  knowe 
(g)  1  Sid.  155.  it  hoUen,  that  the  caption  of  an  inqnisition  cannot  be  amended 
Trill  ^ss^g""^  at  any  time  after  it  is  filed  any  more  than  the  body  $  the  reason 
1  Keb.  45.^556^  whereof  perhaps  may  be  this,  that  the  cation  being  part  of,  and 
1  Sid.  175.        drawn  at  the  same  time  widi  the  inquintton,  ^iteater  exactness  ia 

10  Ed  ^4^15.     ^^^'^  i°  1^  ^UM  ^  diat  of  aa  indictment^  wjiich  is  left  as  a  thing 

of 

(1)  Oafiined  byLd.  MaMScId,  Btarr.  tStf.      fioat^and  Rezv.HoHuidr'lTerai  Rep.4d7.esfo 
Sed  Tide  DonglMb.  l|5.  witk  mpi^  to  j^eml  sc-     iaffmvdmfm^/kw. 
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of  course  to  be  dni>vn  up  by  the  clerk  of  the  court,  when  occaaiou 
shall  require. 

.  Also  by  the  opinion  of  two  judges^  against  that  of  two,  the  Want  (A)iRAbr.i96. 
of  continuances  in  the  record  of  an  attainder  of  felony  (A)  cannot  i)  g^k!  51^5$ 
'be  amended  by  the  certificate  of  the  clerk  of  the  assizes,  especially  6  Mod.'sas/  * 
if  the  king  signify  his  pleasure  that  he  doth  not  desire  any  amend-  B-  Amend.  10. 
meat.    And  it  seems  to  be  (0  settled  at  this  <]ayv  that  no  discon-  v^'f f.* ^  .q 

--,      .        ^ '        ...  •'.         4iv»i  '•  Amend,  oy. 

,tinuance .  is  amendable  in  any  criminal  prosecution,  (A:)  without  20.  ss. 

Consent.  ^"^  ^^  Process, 

47. 

(fc)  f  f  H.  7.  4a      F.  Ameod.  78*      See  the  cue  of  Rex  t;.  Tutchin,  6  Mod.  t68.      2  Ld.  Ray.  1061. 

Btit  it  hath  been  (/)  adjudged,  that  a  mere  misprision  in  the  (OC*  Jac.503. 
joining  of  an  issue  in  a  criminal  prosecution,  as  where  the  word  ?*^,^q 
similiier  is  omitted^  may  be  amended  at  any  time.     Also  it  hath  (m)Kebie,'900, 
been  (m)  adjudged,  that  the  direction  of  a  venire  vicecomitibus  of  90i. 
such  a  place,  which  is  returned   by  J.  S.  viceeomite,.  may  be  Ir.j**'^^ 
amended  on  tiie  oath  of  J.  S.  that  there  is  but  one  sheriff  of  the  ^55^        ^' 
place,  which  is  himself.     Also  it  is  every  day^s  practice  to  ameud  3  Lev.  430. 
{n)  cnininal  informations  (0)  and  the  pleadings  thereon  by  the  ^^Vr-^'^^^' 
rule  of  court,  while  all  is  in  paper.    And  (p)  quare  if  the  record  WJikes^Bur-  ^ 
may  not  be  so  amended  by  the  Paper-book  at  any  time  before  row,  3527.2578. 
judgment.  ^.*»««  ?>«  <*<>«: 

•'      "  trine  of  amend- 

meati  underwent  a  very  critical  inTeitigation.      (p)  Salkeld,  47.    ^alkeld,  50.    Vide  1  Keb.  452.    C. 
jCar.  144.    1  hdnva,  1 S9.    S  tevinc,  430.    S  Burrow,  756. 

Sect.  98.  It  seems  to  have  been  anciently  the  common  practice,  ^^^'*  AssUe, 
where  an  indictment. appeai'ed  to  be  insufficient,  either  for  its  un-  ;  Kd.  3. 1. 
certainty,  or  the  want  of  proper  legal  words,  not  to  put  the  defen-  8  H.  5.  8. 
dant  to  answer  it;  but  if  it  were  found  in  the  same  county  in  y\'2'^^  ^ 
;Which  the  Court  sat,  to  award  process  against  the  grand  jury,  to  f7.  '  * ' 

come  into  court  and  (a)  amend  it.    And  it  seems  to  be  the  com-  25  Bd.  s.  43. 
mon  practice  at  (r)  this  day,  while  the  grand  jury  who  found  a  fr\^]^^^%r 
bill  is  before  the  Court,  to  amend  it  by  their  consent  in  a  matter  n.B.  'Aeycon- 


of  form,  as  the  name  or  addition  of  the  party,  &c.  sent  at  tb^tiqe 

tbev  ore  itforo-, 
that  that  court  shall  alter  matter  of  form,  altering  no  matter  of  sabstimee. 

And  now  I  am  in  the  Second  Place  to  shew  what  ought  to  / 

be  the  form  of  the  body  of  an  indictment  upon  a  statute* 

Sect*  99-  For  the  better  understanding  whereof,  having  pre- 
tniaed,  that  the  same  rules  which  have  been  already  laid  down 
ooncerning  indictments  at  common  law,  are  generally  applicable  > 
to  indictments  on  statutes,  I  shall  in  this  place  consider  such 
matters  only  as  more  peculiarly  belong  to  the  form  of  the  body 
of  an  indictment  upon  a  statute,  under  the  following  particulars : 

1.  Whether  it  be  necessary  that  such  indictment  recite  the  sta- 
tute whereon  it  is  grounded. 

.8.  What  misHrecitals  of  such  statutes  are  fetal* 

3.  How  fiir  it  is  necessary  to  bring  the  offence  indicted  within 

the  very  words  of  the  statute. 

4       •  -  •  « 

,   4*  Whether,  an  indictment  grounded  on  a  statute,  which  will 
^  3fOL.  II.  z    '  not 


\ 
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not  maintain  it^  may  be  made  good,  ar  in  iiklietiiient^  at  cotamoii 
law. 

5.  How  far  it  ia  necessary  to  conclude  coniraformam  sbatuti. 

As  to  the  First  Point»  m.- Whether  it  be  necessary  that  sucti 
indictment  recite  the  statute  whereon  it  is  grounded. 

^^A^'Ior^k  ^^^^'  ^^'  '  ^^^^  ^^  ^^  ^^  (^)  settled,  that  there  is  no  necessity 
Stat.  7.  to.  in  A<^y  indictment  or  information  on  a  {t)  public  statute,  to  recite 
8  R.  Abr.  79.  such  Statute,  whether  the  offence  be  such  only  because  prohibited, 
Plowden»  1.79,  or  be  an  evil  in  its  own  nature,  and  whether  it  be  prohibited  by 

1  H.  6. 1.  more  than  one  statute,  or  by  one  only.  For  the  judges  are  bound 
4  Co.  48.  ex  officio  to  take  notice  of  all  public  statutes  (u) ;  and  where  there 
c'c^^'fff^'  are  more  than  one  by  which  an  indictment  or  information  may  be 
Dyer,  155. 546.  maintained,  they  will  go  upon  that  which  is  most  for  the  king's 
B.  Act  sar  le     advantage. 

SUt.4.Parl.l5. 

bnt  C.  Elix.  187.  47  E.  5.  10  DyeM59.  B.Pttrl.75.  B.Cbaiiip.  1.  Shower,  S97.  F.N.B. 
55.  cont.  Qa.  6  Modem,  140, 141.  (0  Moor,  468. 699.  4  Co.  13.  76.  B.  Avow.  St  B.BmLL5,3S. 
S  Hale,  172. 192.    (u)  Dyer,  155.  346.    5  H.  7. 17.    6  Mod.  140.    Cn>.£Iu.l87. 

As  to  the  Second  Point,  viz.  What  mis-recitris  of  sucbsta*- 
tutes  are  fatal,  I  shall  endeavour  to  shew : — 

1.  Whether  all  mis-recitals  of  the  substantial  part  of  the  sta- 
tute are  fatal* 

2.  What  mis-recitals  of  the  place  or  time  at  which  the  parlia^ 
ment  was  holden. 

3.  Whether  a  mis^recital  of  the  tide  of  sf  statute. 

4.  What  other  mis-recitals  are  fatal. 

As  to  the  first  of  these  particulars,  tit.  Whether  all  du»-recifaft 

of  the  substantial  part  of  the  statute  are'  fatal. 

'  '      .   "' 

Sect.  101.  It  seemsto  be  settledjthi^  notwithstanding  tb^eM## 
1  necessity  to  recite  a  public  statute,  yet  if  the  pros^cutpr  tak^  fipe* 

83,£?''  ^^°^  ^^  ^^  ^*'  (^)  ^^  materially  vary  from,  a  substantial  part  of  the 

Cro?£iiz.  236.  purview  of  the  statute,  and  conclude  contra ^ornuim  sfatuti  prm-. 
TM*  5^5  ^^^'  ^^  ^^^^^^  ^®  indictment  (10);  because  it  judicially  appears 
4  Coke!  48r'  ^^  ^^^  Court,  that  there  is  no  such  foundation  for  the  proseculiaii^ 
See  tfae'thiee  as  that  whereou  it  is  expressly  grounded ;  as  where  m  an  (j:)  in- 
i^c^sectioiu.  dictment  with  such  a  conclaision,  on  the  statutes  which  »rombit 
C.Car.  1^5436.  ^^^ries  with  strong  hand^  the  word  vi  is  put  for  muamjwti;  or 

2  Hale,  172.  '  where  the  word  {y)  niifiW»  is  put  for  tMi^Uicia  ihi  siieh  an  indicC^ 
^  vlrd  ^^^*  m^t  on  the  stotutes  against  the  tellers  of  lies  of  great  men; 
Hai^i73f  (^)  ^  where  the  verb  in  a  statute  which  expresses  the  principal  act 
(x)  c.  Eiis.  93.  wherein  the  offence  consists,  is'  expressed  in  such  an  itidittment 
?  ?4  r  *  *^2^*  s  ^°  ^^^^  *  statute  by  a  word  which  is  neither  classical  nor  legal 
a  Car.^135.'^  Latin ;  (♦)  or  where  a  statute,  in  describing  courts  wherein  it  pro- 
(f)  2  Jon.49i50.  hibits  persons  to  bring  actions  in  other  names  without  their  pn- 


Sect.  102.  Yet  it  seems  that  the  following.  mi**recita^  of  tiit 
substantial  part  of  the  putview  of  a  statute  in  mj  inditstttiMt  art 

■ot 
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net  Altai;  aa  the  onisaioa  of  a  ajnonjmoua  word,  having  no  other 

meauiog  than  what  is  faUy  axptena^  in  the  wonls  which  are  re-. 

citedj  or  the  ioining  of  worda  which  are  either  wholly  synonymous, 

or  much  of  the  same  sense,  as  signifying  such  things  as  generally 

iockide  one  another,  as  (i)  the  words  maUtiori  et  amtemftuosi,  (fr)2  Buist.  47. 

8cc«  with  a  copulative,  where  the  statutes  use  a  disjunctive;  or  ^^^»^^»^^» 

the  using  the  smgular  number  for  the  plural,  or  the  plural  for  the 

Mgular,  where  £e  sense  is  the  same ;  as  wh^e  in  (c)  recitii^a  («)  C  Cor.  b%t» 

stitttte  speaking  of  suits  in  any  courts,  you  use  the  words  tit  ^^^* 

(iMquA  cwriA;  or  where,  in  reciting  the  statute  against  disturbing  .^  ^  ^^j^  ^ 

persons  in  their  open  preachings  you  use  the^cO  words  in  apettis  &g. 

pradieatkmibus. 

Sect.  103.  Also  it  (e)  seems,  that  no  advantage  can  be  taken  of  (<)  4  Coke,  s. 
i|  variance  from  any  pisrt  of  a  private  statute,  without  shewing  it  ^  ^'^*  ^^* 
to  the  court  in  a  proper  manner,  because  otherwise  such  a  statute 

shaD  be  taken  to  be  as  it  b  recited. 

•  . 

A«  to  die  second  of  the  particulars  above-mentioned,  viz*  What 
misHrecitals  of  the  place  or  time  at  which  the  parliament  was 
h<Men,  are  fatal* 

Sect,  104.  It  (/)  seems  to  be  (generally  agreed,  that  a  mis^e-  ^)  ^.^J'^®'^' 
cital  of  the  place  or  the  day  at  which  the  parliament  was  holden^  (^^p^owdeni 
vitiates  an  indictment*    As  (g)  if  a  parliament  was  first  holden  79. 85, 84. 
on  the  twenty-eighth  of  Aprn  in  the  thirty-second  year  of  Henry  ^'^'  ^^' 
fhfe  Bi|htfa,  and  afterwards  hoMeo  by  prorogation  on  the  twelfth  3  i^^^^i^^  4^ 
of  Apnl  ^  next  year,  and  a  statote  then  made  be  recited,  as  made  t  Jones,  50. 
iit  a  pariiamenf  hoMen  on  the  twenty-eighth  of  Ai>ril  in  the  thirty-  S°^^^'  ^^2' 
second  year  of  Henry  the  Eighth :  Or  if  a  parliament  be  sum-  ^£11^*245?' 
moned  to  meet  on  the  tWenty-third  of  January  in  such  a  year.  But  Qa.  by ' 
aind,  before,  the  meetuq;  be  prorogued  to  the  twenty-^fifth,  and  ^^ 
then  holden,  and  a  statute  made  by  such  parliament  be  (A)  recited  q^^  p^^^  ^^ 
as  made  in  a  parliament  holden  on  the  twenty-third :  Or  if  a  par-  HeOej,  1S9. 
liament  first  holden  in  one  year  be  continued  by  prorogation  to  an- 
other, and  then  sit  a^pdn,  and  a  statute  made  at  such  sessions  be 
(0  recited  as  made  m  a  parliament  holden  or  be{[un  at  such  (i)C,Ue.  tit, 
second  year  (which  is  all  one),  instead  of  saying  that  it  was  made  ^^  ^^^ 
at  a  sessions  of  parliament  then  holden,  and  the  indictment  con-  4  intt.  sr/ 
elude  coiftrafarmamstatutipradicti,  the  variances  in  strictness  are  1  BrowD,  100. 
fatal;  for  the  court  will  not  make  any  case  better  than  the  record  has  J^^^gl^^i^ 
made  it;  and  therefore  where  that  expressly  grounds  it  on  the  siotmer,  110/ 
act  of  a  supposed  parliament,  where  there  was  no  such  act,  the  m* 
court  wiU  not  find  one  out  to  make  it  good. 

Also  it  hath  been  (jk)  adjudged,  that  a  repugnancy  in  setting  (k)  Mtor,  sot. 
forth  the  time  vrfien  a  parfiament  was  holden,  is  fatal ;  as  if  a  sta- 
tute be  recited  as  made  on  such  a  day,  in  the  first  and  second 
yeariB  of  such  a  king,  for  it  is  impossible  that  one  and  the  same 
day  shoold  be  m  two  years.    Also  it  is  holden  in  (I)  Croke's  Re-  (OCElis.  106. 
pottA,  that  an  indictment  was  discharged  for  not  shewing  in  what 
conttty  a  parliament  was  holden ;  but  no  reason  is  given  for  this 
opinion :  (iw)  and  it  hath  bieen  adjudged,  that  the  Aotel  omission  ^•^^J^;  ^' 
of  the  day  when  the  parfiament  was  holden,  is  no  fault  in  tiie  re-  3^^111^100. 
dWi  of  a  'statdte.    Also  It  seems  to  be  (n)  agreed,  that  a  mistake  tKebU,  S4.' 
ytWapp&tioffit'Mltlitli  to  faAve  been  made  at  a  parliament  hoMen  ^^'  i^^- 

z9  in 
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in  such  a  yevtr,  when  in  truth  it  Mras  then  holden  by  pforogatidnr 
may  be  helped  by  the  constant  course  of-  dretedents^  upon  such 
(o)  C.Car.«3«,  gtatutc.  Also  it  seems  to  be  (o)  agreed,  tnart  not  only  a  mis-ire-»  ; 
Palmer,  565.  ^^^^^  ^^  ^®  ^^y  vvhereon  the  parliament  was  holden,  but  even  a* 
Bayraoiid,  191,  mis-recital  of  the  purview  of  a  statute  may  be  saved  by  a  general 
1^'k  /Ltr  HAA  conclusion  contra  formam  statuti,  without  adding  pr^dieti;  S^c. 
luvl^'^Ji^'  But  ip)  I  do  not  find  it  settled,  whether  a  fault  of  thiskind  can 
(p)  Affinned,  be  helped  by  the  defendant's  admittance,  that  there  is  such  a  sta-^ 
TiJ^^r%r  *"*®  *^  ^^  supposed ;  and  it  will  be  difficult  to  maintain  that  the 
fse!  '**  party's  admittance  of  what  the  court  judicially  knows  to  be  con* 

*  trary  to  the  truth,  can  make  good  any  indictment. 

As  to  the  third  of  the  particulars  above-mentioned,  viz.  Whether 
the  mis-recital  of  the  title  of  a  statute  be  fatal.  ... 

(q)  Hardr.  324.      Sect.  105.  It  is  (q)  Said  to  have  been  faolden  by  Sir  Matthew 

Hale,  that  the  mis-recital  of  the  entitling  of  an  act  will  not  vitiate 

a  replication,  because  it  is  not  matter  of  substance ;  and  a  judg- 

(r)  6  Mod.  62.   mcut  is  (f)  Said  to  have  been  lately,  given  in  the  court  of  common 

(i)  6  Mod.  62.    pleas  agreeable  to  this  opinion ;  but  the  contrary  is  {$)  said  to 

have  been  since  adjudged  in  the  court  of  king's  bench. 

As  to  the  fourth  of  the  particulars  above-mentioned,  viz.  What 
other  mis-recitals  of  a  statute  are  fatal. 

(t)  sR.Ab.465.      Sect.  106.    (0  It  is  said  to  have  been  often  adjudged^  that  a 

variance  in  reciting  a  statute  to  commence  c^ter  the  making,  where 
the  statute  is  express  that  it  shall  conxmence  after  the  end  of  the 
sessions,  is  fateh  But  I  take  it  to  be  a  settled  rule,  that  a  vari- 
(u)  1  Yen.  172.  ance  no  way  altering  the  sense  of  the  statute  does  (u)  no  hurt;  a& 
Skinn.  11. 52.,  wh^re,  in  the  recital  of  an  oath  prescribed  by  statute,  the  words, 
''  Sea  of  Rome,"  are  put  for  ''  See  of  Rome ;"  and  *\  I  do  declare 
|n  conscience,"  instead  of  *'  I  do  decline  in  nu/  conscience."  , 

(;r)€.£lia.i86.      Also  it  scems  to  be  (x)  agreed,  that  a  variance  from  an  imma- 

p^^*'*'  Si       teriBi  part  of  a  statute  does  no  hurt,  (y)  and  therefore  that  where 

C  Can  135*      ^  statute  contains  several  branches  relating  to  several  distinct 

136. 564.    '       matters,  an  omission  of  such  branches  as  no  way' relate  to  the  of- 

H^'Sf^  ^gt'      fence  indicted  does  no  hurt,  because  they  are  nothing  to  the  pre- 

105.  °^     *     ®^°*  purpose.     Also  it  hath  been  adjudged,  that  every  mis-recitaf 

Dyer^  103.         even  of  such  branch  is  not  fatal ;  as  if  it  vary  only  in  such  a  part 

?K*bi'  *(Mi      ^'  ^^^  description  of  the  offence,  as  is  put  in  only  by  way  of  flourish, 

'      '     and  ex  abundanti,  and  makes  no  necessary  ingredient  in  thcJ 

ofl^ence  prohibited,  nor  needs  any  proof :  as  if  in  a  prosecution 

(s)  C.  Car.  135,  on  the  Statute  of  12  Rich.  2.  the  (z)  recital  be  that  **  none  shaU 

PaLer  565       "  devise,  speak,  or  tell  any  false  news,  lies,  or  other  such  false 

1  Jones,  194.     "  things,  &c.  unde  discordia  autaliqua  lis  (AngUci  Debates)  inter 

*'  magnates  vel  inter  magnates  et  communitatem  dicti  regni  oriri 

*'  possintyl  where  the  words  of  the  statute  are,  **  That  none  shall 

*^  devise,  speak,  or  telt  any  false  news,  lies,  or  other  such  false 

"  things,  &c.  &c.  whereof  discord  or  any  slander  might  arise  with- 

BoiTows,  999.    "  in  the  said  realm ;"  for  the  first  words,  viz.  "  That  none  shall 

"  devise,  &c.  any  false  news,  lies,  or  other  such  false  things,  &c." 

are  only  material.     Indeed  as  this  case  is  reporter]  by  Croke^ 

there  is  a  mis-recital  even  in  this  part ;  for  instead  of  **  oth^r  $ds€^ 

*'  things,"  the  recital  is  said  to  mention  **  other  things,"  generally. 

omitting 
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omitting  the  word  **  false ;"  but  I  suppose  that  Uiis  is  a  mistake 

of  the  printer,  and  that  there  is  no  such  variance  in  the  record  of  ■      ^ 

the  casei  because  no  exception  is  reported  to  have  been  taken  to 

it. 

'    Sect.  107.  But  if  a  mis-recital  of  such  a  part  of  the  purview 
of  a  statute  be  not  fatal,  it  seems  oi  fortiori  to  follow,  that  a  mis- 
recital  of  the  preamble  is  not  material,  vi'here  the  substantial  part 
of  the  purview  is  well  recited.     And  upon  this  reason  chiefly,  as 
I  suppose,  it  hath  been  adjudged,  that  if  in  an  action  on  the  (a)  (a)  Vide  3  Keb. 
statute  of  hue  and  cry  for  a  robbery,  the  declaration  recite  the  647.66i,66t. 
preamble  to  speak  of  the  burning  of  houses,  where  tlie  statute      °""'  ^  * 
mentions  arsons  generally,  without  any  particular  mention  of  the 
^rson  of  houses;  or  in  an  action  for  the  slander  of  an  earl,  on 
^  Rich.  2.  c.  5.  if  the  declaration  in  reciting  the  preamble  men- 
tion only  what  relates  to  "  earls,  8cc."  and  omit  the  clause  con-  {})  t  Jones,  49, 
cerning  the  "  other  great  officers,"  (6)  yet  the  plaintiff  may  have  |^Kebie  647. 
judgment  especially  after  verdict.     And  these  resolutions  seem  s Keb. 661, 66?. 
to  weaken  the  authority  of  Parker's  case  reported  by  (c)  Hutton,  VideCJac.iS9. 
wherein  it  is  said  to  have  been  holden  by  three  judges  against  sK^^g^gg^] 
the  opinion  of  Hobart,  that  the  putting  of  the  word  indicari  for  «  jones,  50, 6i! 
indiclari  in  the  recital  of  the  preamble  of  the  said  statute  of  hue 
and  cry,  in  a  writ  grounded  thereupon,  is  fataL 

• 

Sect,  108.  If  an  indictment  on  the  eighth  of  Henry  the  Sixth, 
in  reciting  that  part  of  the  statute  which  declares  in  what  actions 
the  party  grieved  shall  recover  his  damages,  after  having  men- 
tioned recoveries  by  verdict,  omit  the  (d)  words  "or  in  any  (d)C.ElijB.i86. 
other  manner ;"  or  use  the(e)  words  assism  nova  dissesitue  for  (tf)C.£li2.S93. 
assisam  novie  disseisina: ;  (f)  or  recite  the  statute  as  giving  the  C/')^®"''*^^^ 
fine  on  a  recovery  by  action  dicto  domino  regi,  where  there  is 
nothing  to  make  good  the  word  dicto :  (g)  or  recite  the  statute  (^)  C.Eliz.  3or. 
relating  to  the  bringing  an  action  to  be,  "  if  the  party  after  such  ^"*}!**  ^■*'» 
"  entry  make  any  feoffment,  &c."  where  the  words  are,  "  if  after    '    *** 
"  such  entry  any  feoffment  be  made,"  or  (A)  recite  it  to  be,  "  if  W  C.  Eliz.  96. 
"  any  person  be  put  out  and  disseised"  iq  the  conjunctive,  where  ^^' 
the  words  of  the  statute  are,  "  if  any  person  be  put  out  or  dis- 
''  seised"  in  the  disjunctive,  the  variances  have  been  adjudged  fatal. 
.Yet(i)  it  hath  been  holden,  that  the  last  of  these  is  an  immaterial  (t)  c.  £iiz.507. 
variance,  because  though   the  words  above-mentioned  be  dis- 
junctive in  the  statute,  they  have  always  been  expounded  in  the 
copulative.     Also  it  may  be  questioned  how  far  the  rest  of  these 
authorities  may  be  law  at  this  day,  since  of  (k)  late  the  court  has  (k)  s  Keb.  66t, 
not  been  so  strict  in  recitals  as  formerly  ;  and  if  an  indictment 
fully  recite  a  statute  so  far  as  it  concerns  indictments,  a  mispri- 
sion in  what  concerns  other  matters  seems  to  be  much  helped 
by  the  authorities  of  the  cases  above  cited. 

Sect.  109;  It  hath  been  (/)  adjudged,  .that  a  total  omission  of  (i)  fo  H.  6. 3i, 
the  clause  of  a  statute  which  ordains  what  the  party  shall  forfeit,  s«.  which  seems 
does  no  hurt.     Yet  if  the  statute  be  wholly  mis-recited  in  such  TLl?Jl!li"„.!!'^ 

1.  -^i  lyvi-  /••/•  «  ft  Abridgements. 

clause,  as  if  the  words  (m)  admttteret  or  fonsfaceret  be  used  f.  Brief,  86. 
in  such  clause  for  amitteret  and  forisfaceret,  the  exception  for  B.  Ciwrop.  i. 
the  variance  seems  to  have  greater  weight*    Yet  if  the  word  J^er,  i6o!  ^ 
mis-recited  be  synonymous  with  the  other  which  is  rightly  re-  (m)  C.  Jac.idS. 

cited. 
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OOVideCjac  cited,  and  the  (n)  whole  purport  of  hotti  «s  ivMy  esptimad  in 

one  word,  which  is  properly  recited^  as  if  both  bad  beep  used, 
as  it  certainly  is  in  the  case  above  cited,  wherein  the  wordyori»- 
faceret  is  rightly  recited,  and  the  word  admUteret  mis-recited,  it 
may  perhaps  be  questioned  whether  such  an  exception  would  be 
fatal .  at  this  day,  especially  considering  that  it  is  m  a  part  of  the 
statute  which  might  as  well  have  been  omitted  in  the  recital ; 
and  there  is  no  variance  but  from  a  word  wholly  nugatory  and 
superfluous,  and  the  sense  would  be  complete  by  the  rejectii^ 
the  word  mistaken  as  surplus  and  insensible.  But  if  in  tne  mis- 
recital  of  such  a  clause,  there  be  such  a  variance  as  carries  with 

(0)4  Co.  1243.  it  a  plain  material  repugnancy  to  the  intent  of  the  statute*  (0)  as 

where  the  words,  ''  whoever  shall  do  the  same  shall  incur  the 
''  pain,  &c/'  are  thus  recited,  ''  whoever  shall  do  the  contrary, 
*'  shall  incur  the  pain,  tic.**    I  do  not  well  see  hbw  any  thing 

(p)  Sap.  8. 62,  can  be  said  to  make  it  good ;  for  it  is  a  general  rule,  that  (p)  re- 
pugnancies  in  indictments  are  fatal,  and  the  prosecutor  hmaself 
declares,  that  not  those  who  do  the  thing  indicted,  but  those  who 
do  it  not  are  within  the  penalty  of  the  statute. 

As  to  the  Third  Point,  viz*  How  hx  it  is  necessary  to  bring 
the  oiFence  indicted  within  the  very  words  of  the  statute.  * 

MC.Elis.5S5.      Sect  1 10.  I  take  it  for  a  general  rule,  that  (v)  unless  the  8t»- 
ted***  f^*^*    *"*®  ^®  recited,  neither  the  words  contra  {r)jirmam  statiUi,  nor 
^aitota^^     any  periphrasis^  intendment  of{s)  conclusion,  will  make  good  an 
section.  indictment,  which  does  not  bring  the  fact  prohibited  or  com- 

C.  Eiis.  749.  manded,  in  the  doin^  or  not  doing  whereof  the  oflence  consists, 
l^te^Urdrtt/'  within  all  the  matenal  words  of  the  statute.  And  upon  this 
to.  '    ground  it  hath  been  resolved,  that  an  indictment  of  rape  finding 

?n^254  ^^^'  ^^^^  *®  defendant  such  a  day  and  place,  A.  B.  iucfelamci  cepk 
Fprteflcue^ss.  ^'  ^^^  odtunc  it  ibidem  carnaliter  cognovit.  See.  contra  voiunta- 
(r)  Dyer/s6a.  tcm  suam,  Sec.  is  not(0  sufficient  wi&out  die  word  nqmit;  be^ 
^7?  '  ^^^'  cause  that  is  Uie  word  used  by  the  statute  which  makes  the 
s  Roll.  ttr.  oiFence  felony.  Also  it  hath  been  («)  adjudged,  that  indictments 
965.  for  perjuiy  on  5  Eliz.  c.  9-  omitting  the  words  vohmtank  tt  6or^ 

s  Leonard^  ruptij  m  setting  forth  the  swearing ;  and  indictments  for  striking 
11  Coke,  58.  ^°  ^  church  on  5  and  6  Edw.  6.  c.  4.  (ip)  omitting  the  words  **  to 
(1)  C.  Eliz.  147.  *'  the  intent  to  strike,  8ic. ;"  and  indictments  for  aiding  the  pro- 
s^Leouard  ^^^^ors  of  the  pope's  bulls  on  the  13  EUz.  c*  4.  (x)  omitting  the 
sit.  '  words  **  to  the  intent  to  set  forth,  &c.  the  usurped  power,  &€•*' 
Bex  v.Tre-       and  indictments  for  forestalling;  on  5  and  6  Edw.  6.  c.  14.  set- 

jTow'sT***  ^^%  ^^^*  ^^"^^  *®  defendant  bought  certain  goods  of  J.  S. 

(0  9  Edw.  4.  which  he  was  about  to  sell  at  such  a  market,  but  (y)  not  ex- 

S6.  pressly  alleging,  that  "  such  ^oods  were  then  coming  to  such 

S»  ^c  "ts-^iL  "  n^arkct  to  be  sold  f  and  {%)  indictments  for  ingrossing  on  the 

77.^  '      **  same  statute,  setting  forib  that  the  defendant  bought  so  much 

(«)  a  ElijE.  com,  &c.  without  aUeging,  that  ''  he  ii^;FOsaed,  &c.  by  buyine^ 

s^L^ird  **  ^'^  '^^  (^^  indictments  for  treason  in  compassing  the  king s 

til.        '  death  on  £5  Edw.  3.  having  neither  the  word  ''  Qompass''  nor 

Co.  Ent.  Stir,  **  imagine,  &c/'  cannot  be  taken  as  indictoientB  on  suck  8t»- 

(Tc.  El«.  ^^^ 

SSI.     2  Leoaud,  188.     Noj.  171.*       (jr)  Dyer, 363.  (y)  1  IUII«'4C1.  (f)  t  Iiedii.49. 

(•)  KeljDg,  8. 
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tntM.    And  the' like  halh  been  adjudged  in  mao^T  other  (b)  (^)iiGvke,58. 

eaMSrn  J      ^  ^  \       i)ver,S46. 

'^■*®*V*^  «RolI,  247.263. 

Sup.  sect  104.    SRolLAbr.ei.    9  Ed.  4.  26,  27. 

Sect* Ml i  Neither  doth  it  seem  to  be  always  sufficient  to 
pursue  the  very  words  of  the  atatute>  unless  by  so  doing  you 
fiilly^  direc,tly»  and  expressly  allege  the  fact,  in  the  doing  or  not 
doiiiig  whereof  the  offence  consists*  without  any  the  least  uncer- 
tainty or  ambiguity ;  for  it  hath  been  (c)  adjudged*  that  an  in-  (e)  c.  £lis.i05. 
dictateut  for  perjury  on  5  Eliz.  c.  9-  setting  forth,  that  the  de* 
lieiidant  ta<:^a  per  se  tacro  evangelico  faki  depomit,  &c.  is  not 
good*  without  direuctly  shewing  that  he  was  sworn.    Also  it  hath 
been.C^')  adjudged*  that  an  information  on  the  18  Hen.  6.  c.  17.  (d)t  Leon,  ss, 
for  not  abating  so  much  of  the  price  of  wine  sold  as  the  vessels  ^^• 
.i^anted  of  the  statute-measure*  is  insufficienti  if  it  do  not  ex- 
pressly shew  how  much  they  wanted.     Also  it  is  said  that  an 
mdictment  on  the  statute  of  usury*  setting  forth*  that  the  defend- 
ant took  more  than  five  in  the  hundred,  is  not  good*  without 
shewing  in  particular  how  much  (fi). 

Sect*  1 12.  As  to  the  description  of  the^  person  of  the  defend- 
ant* in  order  to  bring  him  within  the  purview  of  a  statute*  which 
extends  only  to  such  kind  of  persons  as  are  specially  mentioned 
in4t*tit  is  a-good(f)  general  rule*  that  every  indictment  must  («)Pop.93,94. 
bring  the  defendant  within  all  the  descriptions  me.ntioned  in  the  Q^f^^'fg. 
hoij  of  the  act,  except  th^  are  such  as  carry  with  them  the  bare  ^"*      ^  ' 
denial  of  a  matter*  the  affirmation  whereof  is  a  proper  and  natu- 
ral pie»  for  the  defendant ;  as  where  it  is  enacted,  **  that  all  per- 
<f  aona  having  no  reaaonable  excuse  to  be  absent*  shall  go  to  their 
'*  pariah  churiah*  fcc*''  iti  which  case  it  is  said*  diat  it  is  not  ne- 
cessary to  sfaeWy  that  the  defendant  had  no  reasonable  excuse* 
Cor  thia  will  come  most  properly  in  question  from  the  plea  of  the  r/y  Rex  v. 
defendant  (^*)«  Also  it  seems  that  there  is  no  need*  in  describing  roUard,  t  Ld. 
die  defendant,  to  set  forth  the  place  where  the  thing  happened  ^^;  B^torf 
wfascb  Iwought  him  within  the  description*  as  hath  been  more  5TermRep.8S. 
feUy  shewa  in  the  eighty-fourdi  section.    Also  it  hath  been  ad-  (g)  Moor,606. 
judged*  that  it  is  (g)  sufficient  in  describing  the  defendant  to  fi^JI^;^^ 
say*  that  he  emstem  «o  and  so*  as  the  statute  mentions*  did  the  s  Levins,  229. 
fect^  without  alleging  that  he  was  so  at  the  time  of  thefact ;  for  * RoiL 226. 
that  shaU  be  intended,  as  hath  been  more  fully  shewn  in  the  q^°*^J7|; 
sixtyrfirat  section.  ikeble,852.  ' 

SecL  \\S.  It  seems  (A)  agreed*  that  there  is  no  need  to  allege  (^) Pop. 93, 94. 
in. an  indictment*  that  the  defendant  is  not  within  the  benefit  of  \^{^  ^^L* 
the  provisoes  of  a  statute  whereon  it  is  founded ;  and  this  hath  ^y\\^  5^! 
been  (1)  adjudged*  even  as  to  those  statutes  which  in  their  pur*  2Haie470,i7]. 
view  expressly  take  notice  of  the  provisoes ;  as  by  saying*  that  (O^op.  9S*94. 

none 

(1)  vide  2  Hale*  190,  191.  Cro.  Car.  S8S.  (2)  So  on  the  sUtato  of  S3  U.  8.  c.  1.  in  de- 
And  where  the  Woids  of  a  statute  are  descrip-  frauding  by  false  tokens,  and  the  52  Qto.  5.  c.  64. 
Ute  <tf  th4  ntttare  of  the-oAaoe;  or  the  par-  of  Mse  pretences,  it  is  not  sufficient  to  stale  raerelT* 
-wm  of  the  stitate;  or  are  nooesaaiy  to  give  »  that  the  prosec«tor  was  defraoded  b/  a  "false 
samDatj  jurisdietioD, the  tnactment  nmstfoUoir  privy  token*"  or  "a  false  pretence;"  bat  the 
tile  very  woids,  Barrow*  10S7»  Bot  it  is  said  tho  token  or  pretence  used  roust  be  set  oat  in  the  in- 
negative  ezceptiolis  in  a  penal  statote  need  not  be  dictment.  Vide  Vol.  1.  p.  S25. 
MCottt    lBla^.Bep.a80; 


t 
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none  shall  dathethiiig  prohibited,  otherwise  then  in  such-spe* 
cial  cases,  &c.  as  are  expressed  in  this  act. 

But  as  I  take  it,  a  conviction  on  a  penal  statute  ought  ex- 
pressly to  shew,  that  the  defendant  is  not  within  any  of  its  prO' 

(fc)Qa.Salk.8i.  visoes :  for  since  no  (k)  plea  can  be  admitted  to  9uch  a  convic- 
tion, and  the  defendant  can  have  no  remedy  against  it,  but  from 
an  exception  to  some  delect  appearing  in  the  face  of  it,  and  all 
the  proceedings  are  in  a  summary  manner,  it  is,  but  reasonable 
that  such  a  conviction  should  have  the  highest  certainty,  and 

Douglas,  531.  satisfy  the  court,  that  the  defendant  had  no  such  matter  in  his 
favour  as  the  statute  itself  allows  him  to  plead. 

OSavil,  S3.  Sect.  114.  It  seems,  to  be  laid  down  as  a  general  rule  in  (/) 

>up.c.ss.s.63.  Savil's  Reports,  which  is  also  confirmed  by  the  Year  Book  of 
S^C.^81        ^^  Hen.  4.  pi.  J  4.  that  if  the  statute  whereon  an  indictment  is 
grounded  be  particularly  recited,  the  general  conclusion,  contra 
formam  statuti,  after  the  allegation  of  the  fact,  will  supply  ai| 
omission  in  it  of  a  circumstance  mentioned  in  the  statute^  which 
would  be  fatal  without  such  a  recital  and  conclusion ;  for  since 
the  statute  is  particularly  recited,  and  the  defendant  charged 
with  having  done  the  offence  against  the  form  of  it,  and  it  is. 
impossible  that  he  could  so  have  done,  if  any  circumstance  ex- 
pressly required  by  the  statute  bad  been  wanting,  it  seems  that 
the  offence  may  properly  enough  be  said  to  be  as  fully  set  forth 
in  the  veiy  words  of  the  statute,  as  if  such  word^  had  been  re- 
peated in  the  allegation  of  the  offence,  according  to  the  common 
rule,  that  verba  relata  hoc  maximi  operantur  per  referentiam  ut 
inesse  videantur.     Neither  do  I  find  this  contradicted  by  any  of- 
the  resolutions  in  the  precedent  sections ;  for  it  does  not  appear* 
that  there  was  such  a  recital  and  conclusion  in  any  of  the  indict* 
(m)  See  Rez  v,  ments  therein  referred  to  (m).     Yet  notwithstanding  the  omis- 
Saioinoiu,  1       siou  of  a  circumstauce  mentioned  in  a  statute  may  perhaps  in 
Term  Bep.  251.  ^^^y^  manner  be  holpen,  it  seems  that  the  want  of  a  certain  de- 
scription of  the  time  or  the  place,  or  the  things  or  the  persons 
concerned,  or  the  conclusion  cwitra  pacem,  or  an  express  and 
direct  allegation  of  the  fact  itself,  cannot  be  so  supplied;  for 
(n)  9  Roll.  336.  such  omissious  {rf)  vitiate  an  indictment  drawn  in  the  very  words 

seems  contrarjr,  ^f  jl,g  jj^j. 

As  to  the  Fourth  Point,  viz.  Whether  an  indictment 
grounded  on  a  statute  which  will  not  maintain  it,  may  be  made 
good  as  an  indictment  at  common  law. 

(o)C.Eliz.23i.  Sect.  ]  15.  It  seems  formerly  to  have  been  (o)  generally  taken 
307. 697.  for  granted,  that  no  indictment  whatsoever  which  is  grounded  on 

Nov.  m.m.   a  statute,  and  concludes  <;o»^ra  formam  stattttif  and  cannot  be 

5  Coke,  99.  '  made  good  by  the  statute,  can  be  maintained  as  an  indictment 
«  Roll.  263.  of  an  offence  at  common  law.  The  chief  reason  whereof  seems 
2  Keb[  39.^569.  ^^  ^^  ^^^'  ^^^^  ^^  appears  that  the  prosecution  is  intended  to  be 

6  Modem,  17.  grounded  on  a  foundation  which  will  not  support  it.  But  the 
2  R.  Abr.  82.  contrary  seems  to  have  been  adjudged  in  Page  s  Case(/})  where- 
illtAe^oJ^'  in  it  was  resolved,  that  if  persons  be  indicted  specially  on  the 
(p)  Sam.  38.  Statute  of  stabbing,  and  the  evidence  be  not  sufficient  to  bring 
s  Hale,  191.      them  within  the  statute,  they  may  be  found  guilty  of  general 

eyu.  43, 44.    j^jnij^iaughter  at  common  law,  and  that  the  woi^.s  fontraformank 

statuti 
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stiUnH  shalV  be  rejected  a9  senseless,  where  the-  affaoce  is  pro-  (9)  1  Sid.  4S0. 
hibited  by  the  common  law  only.     And  the  same  hath  been  *  faUcid^jfi. 
sifnee(7)  adjudged  as  to  other  statutes  ;  and,  as  I  took  it,  was  (r)  King  v.  City 
lately  aereed  in  an  information  against  the  city  of  (r)    Nor-  of  Norwich,    . 

•  i!  /  \  Hil.  5  Geo.  1 . 

WlCnW-  lCowpeT.d48. 

<f)  Vide  also  Baz  v.  Smith,  Trio.  SO  Geo.  3,  Doug.  441, 4A5,  vpd  Bex  v.  >Uthew8,  5  Term  Rep.  16t. 

As  to  the  Fifth  Point,  viz.  How  far  it  is  -necessary  for  an 
indictment  on  a  statute  to  conclude  contra  formam  statuti. 

,  Sect.  Il6.  It  seems  that  judgment  on  a  statute  shall  in  Jio    . 
case  be  given  on  an  indictment  which  does  not  so,  conclude ;  for 
granting  that  such  judgment  may  in  some  cases  be  given  in  an 
action  brought  at  common  law,  without  a  reference  to  any  sta-* 
tute,  as  it  is  (/)  said  that  judgment  on  8  Hen.  6..  c.  9-  may  be  (t)  9  H.  6.  ^«   ' 
given  on  the  old  common  law  writ  of  assize  of  novel  disseisin,  yet  J*  ^^^  *•  *« 
It  will  not  follow,  that  such  judgment  can  in  any  case  be  given  /^'^  inst.  407. 
on  an  indictment  drawn  as  for  an  offence  at  common  law,  widi-  (x)  t  Inst,  itoo! 
out  any  reference  to  statute.     For  as  to  the  said  case  of  an  assize  ^\^''^^' 
of  novel  disseisin,  it  may  be  said  that  the  statute  of  8  Hen.  6.  ex-  (^Ngn^eflie. 
pressly  says,  ''  That  the  party  may  recover  by  such  writ;"  and  19  H.6. 54. 
therefore  since  there  is  no  special  writ  of  this  kind  formed  upon  ^^^^'  ^'  ^^* 
the  statute,  and  the  party  has  (u)  no  authority  to  make  out  a  s£dw!4fs9. 
writ  himself  in  a  new  form,  it  is  reasonable  that  he  may  recover  B.  Act  s.  le  ' 
by  the  old  writ.     But  it  (x)  seems  that  judgment  on  this  statute  |f^^^*  ^^' 
cannot  be  given  on  an  action  of  trespass  in  the  common  law  pf  jad.  10. 
form,  because  there  is  a  special  writ  of  trespass  in  the  (y)  Regis-  Cefsavit,  is. 
ter  grounded  on  the  statute;  and  it  seems  to  be  (j)  agreed,  &at  Attach.snr  Pro. 
M'here  there  is  a  special  writ  grounded  on  a  statute,  judgment  Benioe  57. 
shall  never  be  given  on  such  a  statute  in  an  action  brought  at  C.£^s.'759,760. 
common  law.  ' 

And  in  like  manner,  since  every  one  who  prosecutes  an  indict-  ^^LyJI^'Lo®' 
ment  is  at' liberty  to  draw  it  as  he  pleases,  so  that  he  observes  1  siderfin,  40*9. 
the  general  rules  of  law  concerning  indictments,  it  seems  to  be  ^  Keble,  506. 
taken  as  a  common  ground,  that  a  judgment  by  statute  shall  noJ^^*'**'^^' 
neVer  be  given  on  an  mdictment  at  common  law,  as  every  indict-  Cowp.  so. 
ment  which  doth  not  conclude  contra  formam  statuti,  shall  be  (JiVseei.  ii5. 
taken  to  be.     And  therefore  (a)  if  an  indictment  do  not  conclude  *  ^5el5n^409 
contra  formam  statuti,  and  the  offence  indicted  be  only  prohibited  t  Saander8,249. 
by  statute  and  not  by  common  law,  it  is*  wholly  insufficient,  and  9  H.  6. 56. 
no  judgment  at  all  can  be  given  upon  it.    But  if  the  offence  were  p*  ^^^^^ »"' 
also  an  offence  at  common  law,  I  take  it  to  be  in  a  great  mea-  But's  B-Ab.  82. 
Bute  settled  at  this  day,  that  (6)  judgment  may  be  given  as  for  t  Keb.  566. 
an  offetice  at  common  law,  though  the  indictment  conclude  con-  i^n'379,S80. 
tra  formam  statuti,  as  hath  been  more  fully  shewn  in  the  prece-  yides  Haie^ 
dent  section.  *  i90,  i9i. 

.    .    ,  Cro  Car.  J83. 

;    5ecl.  117.  If  there  be  .more  than  one  statute  concerning,  the 
same  offence,  and  the  first  of  them  was  .never  discontinued,  and  ^)C.EHs.f60. 
the  latter  only  (c)  continue  the  former  without  making  any  addi-  Owen»  iS5, 
tion  to  it,  or  only  (rf)  qualify  the  method  of  proceeding  upon  it,  J  }jije'?7s. 
without  altering  the  substance  of  its  purview,  it  seems  agreed,  that  (d)  Ye\y,  ti6. 
It  is  Mife,  in  an  indictment  on  any  such  statute,  to  conclude  coitfra  ^:^^:  ^^' 
formam  statnH^  i^id  jt  hath  been  (e)  holden,  that'  a  conclusion  ^[cu^'tlrf' 
,  *  contra 
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emifrajQmiam    .         

eiition. — But  wbere  a  $l«itttte  hftth  bew  pbollj4iflcooUoii8d>  wd 
Vt^w!fii^'  is.tfterwiHcdi  remcd,|hcre(/)  eeeni.to  liave  been  sooie opinions, 
f  Haie/irs.      ^t  a  prpaeciitioii  M  it  ought  to  conclude  confru  jQtf^t^  statu- 

tarum. 

Also  where  the  same  offence  is  prohibited  by  several  inde* 

(f)C.  XGii  pendent  statntepiy  th^re.are  some  (g)  authorities,  tfiat  you  must 

sIlmm^  5  ^^^^  conclude  eofi(ra  formam  UaJtutcrumot  contra  jwrmam  of 

C.  Jac  I4f. '  ^^  particular  statutes,  naming  them,  and  that  if  you  barely  con- 

Aieyo,  49, 50,  chide  ooHltra  fonmm  staiuti,  3ie  indictment  will  be  msumcient, 

i^ton'  ^1  ''^  ahewing  on  vbich  of  the  statutes  tt  was.  taken.    But 

(fc) Ckmik  104  there4ioealaoatrong(A)authoiitias.fQr  the  contrary  opinion,  which 

5  H.  7. 17.  is  also  most  agreeable  to  (t)  precedtfits ;  to  which  may  h^  added. 


^rSk^'la^  that  if  it  be  a  good  obiec^n  to  such  an  indictment  concluding 
(i)  slUU.  Abr.  coHtraformam  statuii,  that  it  appears  not  on  which  of  the  sta- 
79.  St.  ttttes  the  prosecution  is  grounded,. the  same  objection  may  as  well 

aT'^'^  M  ^^'  ^  made  to  an  indictment  concluding  eonira^armam  stahttorwrn  ; 
*^°'  '  for  it  no  more  appears  £om  such  a  conclusion  on  what  statute 
0C^'D^et,\S5.  the  prosecution  is  grounded,  dian  from  the  conclusion  contra 
Ai^'^so  fi^'^'^^^^^'^^f  •"^  y**  '^  seems  to  be  (fe)  generally  admitted,  that 
LuDb!'b.4.c.5.  ^  conclusion  contrajhrmam  ^ahUorwnis  good  where  the  indtct^* 
(0  Dyer;  155.  mcBt  is  for  «&  omnce  prohibited  by  several  statutes.  Also 
ifrbja  ffT       vheie-soch  an  indictment  concludes  contra  Jormamstaiutiy  with** 

5  u.  7. 17.'  ®^^  shewing  what  statute  is  (/)  intended,  wny  may  it  not  be  said 
Owen,  id5.  that  audi  statute  shall  be  taken  as  is  most  for  the  king's  advan- 
f^l^^  5^  ^^'  "  ^^  ^  where  the  indictment  ccmcludes  contra  fhrynam 
%  R^  65*.  *     Hatutorum,  in  which  case  it  seems  to  be  admitted,  that  it  shall 

be  so  taken? 

But  where  a  later  statute  ordains,  that  a  former  statute  shall 
be  executed  in  a  new  case  not  mentioned  in  the  former,  as  8 
Hen*  6.  c.  §•  does,  that  15  Rich.  2«  c.  £•  shall  be  execnted  in  the 
case  of  a  forcible  detainer,  which  is  not  mentioned  in  15  Rich.  2. 
or  where  a  new  statute  adds  a  new  penalty  to  an  offence  prohi- 
^'aii'^Tsa***  ***^^  ^y  *  former  statute,  as  (m)  «3  Eliz.  doth  that  of  twenty 
f'LeoQ>ffd»5.  pounds  for  a  month's  absence  from  church  contraiy  to  the  tenor 
of  1  Eliz.  it  seems  that  it  may  with  greater  reason  be  argued,  that 

00  Aieyn,  49,   if  the  indictment  conclude  contra  formam  statutip^  it  will  be  (it)  in- 

sufficient,  because  it  nmy  seem  that  die  offence  is  not  punishable 
by  any  one  statute  only.  Yet  considering  that  the  precedents  in 
these  ca^es  generally  conclude  contraformqm  statuti,  and  the  pro- 
secution in  truth  depends  on  the  ad Jition  made  by  the  later  sta^ 
(o)  1  Mod.  191.  tute,  which  seems  of  itself  done  sufficient  to  support  it,  it  may 

1  LotvNtisV  ^  reasonably  aifpaed,  and  seems  agreeable  to  the  later  lo).opi^ 
(p)  Aleyn,90.    nious,  that  such  a  conclusion  may  be  allowed  in  these  cases  also. 

6  ilodeni,  140.  However,  it  seems  safe  in  any  of  the  cases  above-osentioned  to 
Stnlos!  MsT'  <^i^I»de  contra  formam  {p)  ztatut\  which  shall  stand  either  for 
1066.  '  '  ftatuti  or  statntontm,  or  be  rejected,  in  such  manner  as  will  best 
IARaym.t516«  maih^un  the  indictment. 

BoagMf  4t5. 

As  to  the  Ninth  General  Point  of  this  chapter^  viz.  What 
OMgbt  to  be  the  form  of  the  caption  of  an  indictment 

Stct.  118*  1  shall  take  it  for  granted,  that  cKery  such  oapliMr 
.  is  wvaneons,  wUch  -doth  not  set  forth  withpropei:  certainty,  both 

the 
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Ae  coitfli  fai' irimh,^  mnI 'die  jurors  by  wliom,  «ad  dim  d^ 
pl«ee  at  wbk^^di&'kidMteieiit  was  ffNnid* 

For  the  better  understanding^  ^rhereof  I  shall  endeavour  to  ' 

shew  what  certainty  of  this  kind  is  necessary. 

1.  In  re^iect-of  4fae  coiurt  before  whkik  ihe  indictm^t  was 
fbwid. 

.  9*  Qt  die  jurors  by  whom  it  was  found. 

3*  Of  the  ^e  when  it  was  founds 

4.  Of  the  place  at  which  the  indictment  was  found. 

.  As  to  die  first  of  these  particulars,  viz*  What  certainty  is  nc^ea* 
saiy  in  the  caption  of  an  indictment  in  respect  to  the  c(ntrt  .befone 
which  it  was  found. 

Sect.  1 J  9.  It  is  certain,  that  every  such  caption  niust  sheir  that  (f)I^-Baj.no« 
the  indictment  was  taken  before  such  a  court  as  had  jurisdiction  B^Battell^r! 
over  the  offence  indicted  \  and  therefore  if  it  set  foiiUi,  that  any  Indictment,  46. 
indictment  whatsoever  was  taken  before  J.  S.iq)  steward,  with-  ^f<£ci.4.is. 
out  shewing  to  whom  he  was  steward,  or  in  what  court ;  or  that  sTpIc! 9/^* 
an  inquisition  of  death,  upon  view  of  the  body,  was  taken  before  u)  ssEd.  4.11. 
J*  S.  (r)  mayor  of  London,  or  before  J.  S.  steward  to  (s)  such  a  vv^*^**  i^s. 
person,  and  m  such  a  court,  without  adding,  that  he  was  a  coro-  ffE^4f44;. 
ner ;  or  if  it  expressly  call  him  a  coroner,  but  do  not  also  shew  B.  Bat  r. 
that  he  was  such  for  the  (^  .district  in  which  th^  inquisitioB  .was  ^^}'  ^- 
liken,.it  is  insufficient    But  it  halh ;b^n  afljiidg^VX  thuA  it  ia  l^'^^^jf '^* 
sufficient  .to  set  forth,  .that  it  was  tak^  i^ore  J.»  S«  a  ^prouer  ,m 
the  county,  wiUiout  sa^iiig  that  he  was  a  ccKoner  for  .tM.QEMUi^j 
for  that  cannot  but  be  mtended. 

Sect,  190.  Where  (or)  the  caption  of  an  indictment  alleges  it  («)i8id.  S47. 
taken  at  the  general  sessions  of  the  peace  of  such  a  county  or 
burgh,  it  doth  not  seem  necessary  to  add,  that  such  sef  sions  was 
hplden  for  such  county  or  burgh,  because  it  could  not  but  be  so 
holden,  if  it  were  the  general  sessions  of  such  a  county  or  burgh; 
but  if  it  had  been  only  described  as  a  general  sessions  holden  in  ^^ J^Jif^'' 
such  county  or  burgh,  it  is  said  (y)  to  be  a  fatal  e:(ception,  that  it  1  Lenta,  504w 
is  not  expressly  aQeged  as  holden  for  such  county  or  burgh.  But  <KeMc.  iss. 
(z)  qu^DTf  if  this  be  not  helped  by  putting  the  county  .in  &  mar-  l^fc^^^  490. 

fin*  Crown  Cir.  Its! 

Sect.  121  •  There  are  some  (a)  authorities,  that  if  the  caption  of  (•)  S.  P^C.  96. 
an  indictment  before  justices  of  peace  take  no  notice  of  their  |  KeW^iS^* 
commission  to  hear  and  determine  felonies,  &c.  which  is  generally  B.  Indict,  st! 
done  by  the  clause  nee  non  ad  diversas  fehnias,  S^c.  it  is  iusuffi-  Bat  Qo.  ss 
cient     But  having  already  more  fiillv  considered  this  matter,  c,  B^Error^iss** 
8.  9.  55.  1  shall  refer  the  reader  to  what  is  there  said  concerning  b!  Indictment 

it.  50. 

$  Hale,  IBS. 
lMnb.46, 47.    Cro.  Jmv  dSS.    %  Voit.  9$.  tndRof,  «.  CMter.    Strange* 4tf.  enetiy  in poin^  upon 
t^  aothoritj  of  which  Rex  9.  Stisw  was  qnaahed,  Hil.  10  ueo*  1.  without  achate. 

Stct,'1it%.  There  are  also  several  authorities,  that  die  caption  m  %  Lev.  175. 
of  an  indictment  before  justices  of  peace  is  tnsvfl|cient,  unless  sKeh]e^S49'. 
either  the  words  (ft)  dm&i  regi9  ^  (0  pMktD^  4>e  «Med  after  3  f  ^' *f  *^* 

P^*^^  lSideifin,4f2. 
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(d)  1  Sid.  4«9.  /^^iccs.    And  it  balk  been  sometimea  holdai^  that  e^en  tlie  word$ 
t  Kebie,  582.     doTtiim  regis  are  not  sufficient  without  the  word  (d)  fmuQ,  or  some 
other,  to  shew  whether  it  were  the  peace  of  the  present  king,  or 
of  some  of  his  predecessors.    The  chief  ground  of  these  opinions 
seems  to  be  the  statute  of  27  Hen.  8.  c.  24.  s.  4.  by  which  it  is 
enacted,  *'  That  in  every  writ  and  indictment  that  shall  be  made 
*'  within  any  county  palatine  or  liberty,  whereby  any  thing  shall 
be  supposed  to  be  done  against  the  king's  peace,  it  shall  be 
supposed  to  be  done  against  the  king's  peace,  his  heirs  and 
successors,  and  not  against  the  peace  of  any  other  person  what- 
soever ;  any  statute,  grant,  or  usage,  to  the  contrary  notwith- 
standing." From  whence,  I  suppose,  it  may  have  been  collect- 
ed, that  by  parity  of  reason,  justices  of  peace  ought  to  be  styled, 
in  legal  proceedings,  justices  of  the  king's  peace,  that  it  may  a(H 
pear  that  the  peace  of  no  other  person,  but  of  the  king,  is  in- 
tended.    But  since  this  is  not  expressly  required  by  the  said  sta- 
(«)Videc.5.8.i.  tute,  it  cannot  but  be  intended,  especially  at  this  (e)  day,  when 
none  but  the  king  can  appoint  justices  of  peace,  that  all  justices 
of  peace  must  be  justices  of  the  public  peace,  or  of  the  king's 
(/)f  Keb.S85^  peace,  which  is  the  same  thing.    Accordingly  exceptions  for  the 
Oai^K  bl  556  ^^^^  ^^  thcsc  words  have  been  often  {f)  over-ruled  ;  and  I  take 
1  s'kierfin,  175.'  them  to  be  obsolete  at  this  day,  as  it  seemed  to  be  lately  settled 
(g)  Adjudged    between  the  (g)  King  and  Hawkins  on  a  conviction  of  deer-steal- 

M.-S  Geo.  1.       *p^  > 

3  Bur.  1903.       *"»' 

(Jb>  1  Mod.  24.'  Sect.  123.  But  it  seems  generally  agreed,  (h)  that  if  the  cap^ 
n  Keble,  380.  .  tion  of  an  indictment,  at  a  sessions  of  the  peace,  do  not  mention 
r^f'lfi^^^e  *?  before  whom  it  was  holden,  or  if  it  set  it  forth  (t)  generally  as 
(I)  s  Keb.  iss!  hoMen  before  justices,  without  shewing  any  thing  of  .the  nature 
c.  Elix.  738.  of  their  commission,  or  as  holden  before  justices  (ft)  of  the  peace, 
Kcil.  i9e.  193.  g^c^  without  naming  any  of  them,  or  shewincr  for  what  place  they 

3iCeblep38d.  .      ..  T  •..  /7\   j         -u     *u  •      r  I  * 

22£d.  4. 19.  were  justices,  or  if  it  {l)  describe  them  as  justices  adpacem  m 
B.  BatteU,  7.  condtatu  prtedict*  c6nservand\  omitting  the  word  a$signat\  it  is 
m'*^s'*"  d*^'  insufficient,  (m)  Yet  it  hath  been  adjudged,  that  it  is  not  ne- 
263.  ^""  *  cessary  for  the  caption  of  an  indictment  taken  at  a  general  ses- 
(m)  1  Sid.  367.  sions  of  the  peace  to  style  any  of  the  justices  of  the  quorum,  be- 
^K^\"^366^'  cause  it  sufficiently  shews  that  one  or  more  of  them  were  such, 
'      *     by  shewing  that  the  sessions  was  a  general  one. 

(n)  10  E^w.  4.       Sect.  124.  It  hath  been. adjudged,  (n)  that  the  caption  of  an  in- 

^  I  d*     34      dictment  setting  it  forth   as  taken  ad  magnam  curiam  cum  leta 

i:.  Indict,  so.     tentam,  is  insufficient.     The  chief  reason  whereof  seems  to  be 

S.  P.C.95.       this,  that  such  a  caption  rather  imports,  that  the  indictment  was 

5"i?1!f'^J*?o^*  taken  at  the  court  which  had  no  iurisdiction  to  take  it,  than  at 

the  proper  one  ;  for  it  seems  to  be  express,  that  it  was  taken  at 

the  court-baron,  and  mentions  nothing  in  relation  to  the  cpurt- 

leet,  but  that  it  was  holden  together  with  the  court-baron.     And 

agreeably  hereto  it  is  said  in  the  Year-Book  of  10  Edw.  4.  pi.  15. 

that  if  the  caption  had  been  ad  magnam  curiam  tt  ad  letam,  it  had 

'       '  been  some  sense,  but  that  cum  leta  bears  no  sense.    From  whence 

it  may  be  argued,  that  if  a  caption  set  forth  an  indictmebt  as  taken 

at  a  court-baron  and  court-leet,  it  may  be  good,  because  the  court- 

.      .  baron  having  no  mtinner  of  jurisdiction  in  criminal  matters,  and 

(o)  1  -Salk.  195;  the  couft-leet  having  such  jurisdiction,  it  may  well  be  (p)  intended 

Sap.  0.11.  i.  6.  that 
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that  the  indiGtinent  was  tafken  at  the  court-leet,  4iild  fiot  at  tfa^  . 
court  which  had  nothing  to  do  with  it;.  A  fortiori  thierefore/if 
an  indictment  be  set  forth  as  taken  ad  vis,  Jrand  pleg,  cum  cur' 
baron*  tent\  it  shall  be  intended  to  have  been  taken  at  the  court- 
leet;  as  it  is  (p)  said  to  have  been  holden  by  the  late  Chief  (p)iS«Ik.  195. 
Justice  Holt^  who  yet  seemed  to  be  of  opinion,  that  if  a  court- 
baron  had  a  jurisdiction  of  such  matters  as  well  as  a  court-leet, 
but  in  a  different  manner,  such  a  caption  would  have  beien  insuf-  ^ 

ficient,  for  not  shewing  more  expressly  at  which  of  the  courts  the 
indictment  was  taken. 

Sect.  125.  It  hath  been  adjudged,  {q)  that  the  not  setting  forth  (9)  1  Salk.  2oal 
in  the  caption  of  an  indictment  taken  at  a  leet,  whether  the  court 
was  holden  by  grant  or  prescription,  is  holpen  by  the  multitude 
of  precedents. 

As  to  the  second  particular,  viz.  What  qertainty  is  necessary  in 
the  caption  of  an  indictment  in  respect  of  the  jurors  by  whom  it  . 
was  found. 

Sect.  126.  It  seems  agreed,  that  no  caption  of  an  indictment,  ^  ^^j^  ^^ 
whether  found  at  a  (r)  court-leet,  or  other  inferior  court,  can  be  (r)6  H.  4. ' 
good  without. expressly. shewing^  that  the  jurors  who  found  it  (<) ^yn. 4S4., 
were  of  the  («)  county,  city,  or  burgh,  or  other  precinct,  for  which  j  i^tle  leo. 
the  court  was  holden,  and  that  they  were  at  lea^t  {t)  twelve  in  3Keble',807. 
number,  and  (u)  also,  that  they  found  the  indictment  upon  their  Vide  sup.  s.  S5. 
oaths. — Also,  indictments  have  been  (x)  quashed  for  an  omission  2L^' ^Is'^^*' 
of  the  names  of  the  jurors  m  the  caption.     But  there  is  a  (y)  6  H.  4. 4. 
precedent  in  Saunders'  Reports  of  a  caption,  setting  forth,  that  4i  Ed.  s.  31. 
the  indictment  was  taken  by  twelve  men,  &c.  without  naming  i*^id^rfin*'f^' 
them,  and  yet  no  exception  appears  to  have  been  taken  on  this  5  Modern^  toi! 
account. — ^Also  many  indictments  taken  in  inferior  (z)  court?,  iKeb.6«9.5«^. 
have  been  quashed  for  want  of  the  words  proborum  et  legalium  ^dto*lctSrf 
hominum  in  the  caption ;  but  this  exception  hath  been  often  over-  b,  c,  d,  e,  f,  g,  h; 
ruled,  as  it  hath  been  more  fully  shewn  in  the  sixteenth  section  of  •ections  i««  &- 
this  chapter. — Also'  many  indictments  in  such  courts  have  been  J*salkcld^  sri 
(][uashed  for  want  of  the  words  (a)  juraf  ei  cneraf  in  the  cap-  (x)tR.Abr.8i. 
tion ;  and  also  for  want  of  the  words  (6)  adtunc  et  ibidem,  before  *  KeWc,  47o, 
the  words  jtira/*  et  oneraf ;  and  also  for  (c)  want  of  the  words  ad  g^g^R^'n; 
inquirendum  pro  dicto  domino  rege  pro  corpore  comitatus ;  and  iUi8tal,553,  coel 
•elso  for  want  of  the  words  (d)  super  sacramentum  suum  dicunt,  (y)  iSaund.249. 
alter  the  words jtira^  et  oneraf ;  and  also  for  expressing  the  {e)  j  Kcble^ef^' 
oath  to  have  been  to  inquire  pro  corpore  dvitatis  pradicta,  where  (s)  1  keb.629» 
the  offence  arose  in  and  the  sessions  was  holden  for  a  burgh,  8cc.  <  K«bie,  471.  , 
But  it  is  (/)  said,  that  in  the  caption  of  an  indictment  taken  in  |  KeUe'^366' 
die  King's  Bench,  or  at  the  {g)  grimd  sessions,  the  words  super  (a)  1  Keb.  101. 
sacramentum  suum  dicunt  supply  the  want  of  the  words  jurat  et  584. 699. 85«. 
onerat\  &c. — Also,  it  is  said  to  have  been  (A)  adjudged,  that  thq  videSKcbfiis. 
words  jurat,  et  onerat.  ad  inquirend.  pro  domino  rege  et  corpore  Cou.  sKeb.  59! 
comitatus  are  sufficient,  without  the  word  pro  before  corpore ;  *  Jon<?»»  ^^* 
and  tbtat  th^  addi^on.  of  tjie  worda  ad  lapgum  after  inquirend.  ^Keb-^^'efo. 
does  iio.(»)  hurt;  and  that  there  is  no  need  of  the  words  ad  (r) ? k«b. 471.* 
inquirendum  pro  corpore  comitatus  in  an  (k)  inquisition  taken  ^^^^I*^^*  \ 

f      (d)  1  Sid.  140.  ■ 
1  Keble  498    ' 
(<)  1  Saund.  «49.        (J)  1  Keb.  699.    (g)  «  Keble,  471.        (h)  6  Modern,  180.       (1)  1  Sid.  140. 
1  Shower,  272.    6  Mod.  95.    (k)  6  Modem,  95. 180. 
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(0R.v.Ortve-  ftv' »  ptfCicldbir  purpose;  tod  tlurt  A^  omi^ion  of  die  word 
nor,  adj.  HU.  (h  ^fieroi.  18  Hot  fatal,  if  there  be  the  word  jw^af,  for  thft  full^ 
'^^•^-         imlfdiiirit. 

As  to  the  third  particular,  m.  What  certainty  is  necessary  in 
the  caption  of  an  indictment,  in  respect  of  the  time  when  it  was 
found. 

(m)iSid.tS9,  SteL  187.  It  seems  (m)  i^veed^  that  such  caption  must  Hi 
^'  forth  a  certain  day  and  year  when  the  oourt  was  boyep,  befbttf 

1  Modem,*  St. '  which  the  indictment  was  found  (1),  and  most  record  it  assbear 
i$Mioden,39d.  found  ill  the  (ii)  present  tense,  and  not  in  the  preterperfect  (2); 
iVent  170.      (^^  ji  \^^^  i^q^q  ^q^  adjudged,  that  if  it  describe  the  sesuons  at 

Ai^rewfl.^!  which  the  indictment  was  taken,  as  holden  die  Martis  et  die  Mer^ 
(n)  1  Bslst  fos.  curii,  or  as  holden  on  such  a  day  in  such  a  year  of  the  kingi^  with- 
^^  Cok '  48 '  ^^^  ^^^  ascertaining  what  king ;  or  if  it  set  forth  the  si^Ie  of  the 
(•)s  Ke^'sst.  Akyot  year  m  Uny^  (q)  figures  but  Romsn,  it  is  insufficiebt  (3). 
^de  lap.  s.  ST.  But  it  seems  to  be  (r)  agreed,  that  it  is  sufficient  to  express  the 
S'k^  bf  ^'tsf '  ^^^  ^^  ^  ^^^f  without  adding  that  of  the  Lord.  Also  it  seem8> 
(r)  Videiop.  ^^^  (<)  extitit  nroieniotum  for  existit  is  made  good  by  the  multi- 
•.80.aiidc.t5.  tude  of  precedents. 

•.90.  . 

(<)iad.i4o.j6a.  iKcfbie,sr.  sksUb^sst.  scokB^ise.  r. fiidiettiMit^ia.  B,iMm*si^ 

10  £d.  4.  i5. 

As  to  the  fourth  partienlar,  v»«  What  oertain^  isneoeMvy  ia 
tlie'caplion  of  an  indictment  ia  fespect  of  the  place  where  it  was 
foiindk* 


t 


Sed*  1£8.  It  seems  agreed,  that  if  soch  capcionr  either  set 

i)  Dyer,  69.     forlh  no  (f)  place  at  all  where  the  indictment  was  found,  or  do 

W)  C.  Jac        not  (tf)  shew  with  sufficient  certainty,  that  the  place  set  forth  is 

876,  str.  within,  the  Jurisdiction  of  the  court  before  whicn  it  was  taken,  as 

where  it  sets  forth  the  indictnent  as  taken  at  a  sessions  of  the 

(«)a£lii.i57.  peace  holden  for  such  a  county  at  B.  («)  without  shewing  in 

606. 738. 751.   what  county  B*  is,  otherwise  thui  by  putting  the  county  into  the 

maiyin,  is  insufficient.    Also  if  an  act  of  parliament,  wbetfier  it 

be  m  print  or  not,  appoint,  that  the  ^martsr-sessions  of  such  a 

county  shall  be  hcdden  at  such  a  {dace  only,  and  not  elsewhere> 

(y)  Djtr,  t^.   except  for  cause  of  the  plq^e,  &c*  it  seems  (y)  that  the  caption 

of  9?ei7  indictment  taken  at  any  such  sessions,  is  insufficient,  vn- 

less  it  expressly  shew,  that  it  was  holden  at  such  place.    But  it 

(f)5&ke,       hath  been  (21)  adjudged^  diat  the  caption  of  an  inquisition  as 

lldb  P^'  tos  ^!^^^.^^  ^*  before  J«  S.  coroner  of  the  king's  liberty  of  B,  afoffe- 

C.  EBi?49o.  '  ^^*  ^  good,  without  expressly  shewing  that  B.  u  within  the 

liberty  of  B.  for  it  cannot  but  be  intended* 

As  to  the  'f  ENTH  OBKBaAL  PoiiIlT  of  ^is  diaptef,  v^.  tJppn 
what  proof,  and  within  wh|t  time  after  the  offence,  an  indictment 
may  be  found. 

(i)  nenp^oR'IrlKt^tfiiftiMWMsloVeMa         (f)  VM  iLsi  «.  Bd,  1  Tertn.  ikp.  9». 


^m  ^hKmbk  j^MpftffRi  HMlBBd  of  M^i^^kttiit^  md  ic  wkcTB  if  is  dcnldai  oMt'ft  ciiBficiion  niOTtUte 

wa^  «ljiid«ed  bttl.    StaHM,698.     Ao  indicia  inforamdoa  in  tht  pwteipwfect  tf  wdrMin  dw 

SMBl  tektu  at  tbe  adjoanied  leittalis  anltt  ihsw  premit  tense. 

whcQ  tbs  oi^giud  seraoitt  begni.  Stmnn,  865.  (S)  Vide  8  EUde,  170.     Stmfe,  861. '   A»- 

And  if  the  oowt  is  iletedlo'lH^  bee»  hcM  on  an  mmt,  tSf. 

impoHiUedey.itwiUfitlfliletheiiMlieliiwni.  Re*  •  «        m. 
e. ieenrfjr, Tni. 86 0«o..a.    lTenillUp.Sl6* 
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Sect.  199.  It  (0)  Meiiid,  Aat  hOo^  tbe  flM  of  EAvafd  die  ^^cL^^^to' 
Sixdi  no  certain  nundber  of  witnesses  was  required  opon  the  in-  t  JoomTsss.  * 
dictraent  or  trisi  of  any  crime  whatever.    For  if  seems  to  be  (0B.Cor.s40. 

fenerallj  (b)  agreed,  that  the  statutes  of  the  first  and  Second  of  g  ^  ^l^* 
^hilip  and  Mary,  in  restoring  the  order  of  tnal  by  the  course  of  i  }^^  255. 
the  common  law,  took  away  the  necessi^  of  two  witnesses  in  all  Keiiwood,  is. 
cases  within  those  statutes;  froin  whence  it  plainly. seeins  to  fol-  ^^^  «  ^ 
few,  that  they  were  not  required  by  the  common  law. '  It  is  24, 25,  te. 
holden  (c)  indeed  by  some,  that>  by  the  ancient  common  law,  one  Sam.  sos.  S6f. 
witttess  wste  not  sufficient  to  convict  any  person  of  high  treason;  IS^^'  ^^* 
attd  thb  is  smd  to  be  grounded  on  the  law  of  God,'  eifpressed  (c)3in8t  te. 
both  iff  the  Old  and  New  Te^tambnt.    Bat  granting  that  one  Kajmood,  408. 
witness  was  not  sufBctent  for  a  conviction,  it  d<^  not  Mlow  but  ^^L^Sd  ▼**"'**'* 
that  he  ittight  be  sufficient  for  an  incKctment.  much  at  iv g7 

Also,  however  the  law  might  have  stood  in  relation  to  these    ^ 
matters  before  the  Conquest  it  seems  to  have  been  wholly 
altered  long  before  the  statute  of  Edward  the  Sixth.    And  I  ra«- 
ther  incline  to  this  opinion,  since  I  find  it  so  little  supported  by 
the  genetality  of  die  aUthori^&s  cited  by  Sir  Edward  Coke  for  /AQMeks^ 
the  proof  of  Ae  contrary,  which  whecMy  i^faite  either  to  the  pfoof  (#)  as  H.  6. 
of  ao  eaiMD,  ^)ir  of  a  swum^ns  (i{)  in  a  rod  afction,  6r  (e)  of  the  ^^* 
defiittlt  of  persons  summoned  on  a  jury,  or  (/)  other  matters  ra^  j^;     ^'  ^ 
ikei  Ism  Io  Ibe  point;  15'Ed.  4. 1. 

And  as  to  the  above  recited  passages  of  Scripture,  it  may  be 
answered,  that  those  in  die  Old  Testament  concern  only  the  ju- 
dicial put  of  the  Jewish  law,  which  being  formed  for  me  parti- 
cular edvemment  of  the  Jewish  nation,  dpth  not  bind  us  a^y 
more  man  the  ceremonial;  and  that  those  in  the  New  Testament 
coptain  only  prudential  rules  for  the  direction  of  the  government 
of  the  church  ill  matters  introduced  b^  the  Gospel,  and  no  w^y 
control  the  civil  constitutions  of  countries.  To  which  may  be 
udded,  diat  whatao^^^  mvj  be  said  dHlher  fircfuk  reason  or  Socip- 
tvw  for  Ibe  necessity  of  two  witn^s^es  in  treason^  holds  as 
strongly  in  othet  c^[iital  causes,  and  ^et  it  is  not  pretended,  that  t  Hak,  #99. 
ffaeto  is  or  ever  was  any  such  necessity  in  relation  of  any  other  . 
criiM  but  treason. 

Sed.  150.  But  hf  1  Edw.  6.  c.  ie.  s.  ti.  it  is  enacted,  *'  Thai  Two  wIiimmm 
**  no  person  or  persons  shadl  be  indicted,  arraigned,  condemn^d^  required  in 
or  conncted  for  any  otfence  of  treasott,  petit  treason^  or  ttSsy  *'*'*^ 
prision  of  treason,  &Ct  unless  the  same  oilendei'  or  offenders  be 
accused  by  two  sufficient  and  lawful  witnesses,  or  shall  wil- 
Hi^^ly  and  without  violence  confess  the  same.'' 

•Seei.  list.  Also  by  6  and  6  l^dw.  6.  cf.  1 1,  s.  ^.  it  h  fordiet  Or t«o lawful 
eliactM,  "That  no  pet^on  or  persons  shall  he  indicted,  sirraigned^  •ccutm. 
"  cofidemned,  cduvicted,  or  attainted,  for  any  of  thef  treiso^  in 
^  the  act  mentioned,  or  for  any  other  treasons  thiit  then  wei'ei,  or 
afterwards  should  be,  which  should  after  be  perpetratec^  conn 
mitted,  qr  done«  unless  the  same  offender  or  offenders  be  there- 
of accused  by  two  lawful  accusers;  which  said  accusers  fit  the 
dme  of  the  arraignment  of  the  party  so  accused,  if  they  be  then 
"  living  Shan  be  brought  in*  ptnovi  befote  die  party  so  aocttiied« 
'^  aiid  avow  seM  miiittata  what  diiriytereld  siiy  agakist  thii  said 

«  party, 
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''party^  to  prave  him  gviky  of  the  treasons  or  offences  contained 
V  in  the  bill  of  indictment  laid  against  the  party  arraigned^  unless 
"  the  said  party  arraigned  shall  willingly^  without  violence,  cotk'- 
**  fess  the  same." 

Treasons  to  he        Stct.  132.  But  by    1   and  2  Philip  and  Mary,  c.  10.   it  is 

tried  as  at  com-  enacted,  ^*  That  ail  trials  after  that  statute  to  be  had,  awarded, 

mon  law  ««  ^^  made  for  any  treason,  shall  be  had  and  used  only  according 

'^  to  the  due  order  and  course  of  the  common  law.'' 

before  the  :  Sect.  133.  Also  by  1  and  2  Philip  and  Mary,  c.  U,  it  is 
1  Edw.  6.  enacted,  *\  That  all  and  every  person  and  persons  who  shall  be 
.  **  accused  or  impeached  of  any  of  the  offences  contained  in  that 
<<  statute,  or  of  any  other  offence  or  offences  concerning  the  imr 
*'  pairing,  counterfeiting  or  forging  of  any  coin  current  within  thif 
**  realm,  shall  and  may  be  indicted,  arraigned,  tried,  convicted  or 
''  attainted  by  such  like  evidence,  and  in  such  manner  and  form 
**  as  has.  been  u^ed  and  accustomed  within  the  realm,  at  any  time 
**  before  the  first  year  of  Edward  the  Sixth.*' 

Two  lawful  wit-      ^ect.  134.  By  7  Will.  3.  c.  3.  it  is  further  enacted*  "  That.no 
nesses  required  ."person  or  persons  whatsoever  shall  .be  indioted,  trie<i,  or  jat** 
In  open  court*    «  tainted  of  higfa  treason,  whereby  any  corrupts  of  blood  may 
'  **  or  shall  be  made  to  any  such  offemlei;  or  offenders,  or  to  any 
*^  the  heir  or  heirs  of  any  such  offender  or  offenders^  or  of  misr> 
prision  of  such  treason,  but  by  and  upon  the  oaths  and  testi- 
mony of  two  lawful  witnesses,  either  both  of  them  to  the  same 
'**  overt  act,  or  one  of  them  to  one,  and  the  other  of  them  to  ano- 
''  ther  overt  act  of  the  same  treason,  unless  the  party  indicted 
and  arraigned,  or  tried,  shall  willingly;  vtrithout  violence,  in 
open  court  confess  the  same,  or  shall  stand  mute,  or  refuse  to 
plead;  or  in  cases  of  high  treason,  shall  peremptorily  challenge 
above  the  number  of  thirty-five  of  the  jury/' 

Indictment  to    '    Sect.  135.  And  by  7  Will.  3.  c.  3.  it  is  further  enacted^  **  Tbat' 

be  found  within  9*  qq  person  or  persons  whatsoever  (such  only  excepted  as  sfaaH 

three  jeaiB.-     ^t  y^^  guilty  of  designing,  endeavouring,  or  attempting  any  assas- 

*'  sination  on  the  body  of  the  king,  by  poison  or  otherwise)  shall 

"  be  indicted,  tried,  or  prosecuted  for  any  such  treason  as  afore** 

*'  said,  or  for  misprision  of  such  treason,  that  shall  be  committed 

.  <«  or  done  within  the  kingdom  of  England,  dominion  of  Wales, 

"  or  town  of  Berwick  upon  Tweed,  unless  the  same  indictment 

/.*  be  found  by  a  grand  jury  within  three  years  next  after  the  trea^ 

'<  son  or  offence  done  and  committed.'V 

Vide  so  Geo.  2.      Sect.  136.  But  by  7  Will.  3.  c.  7.  it  is  provided,  that  notfimg 

c.  ^.  .        .in  this  act  '*  shall  any  ways  extend  to  any  impeadiment,  or  other 

f  «'.^*  ^'       '*  proceedings  in  parliament,  nor  to  any  indictment  of  Jbigh  trea- 

*'  Bovkp  nor  to  any  proceeding  thereupon  for  counterfeiting  his 

"  majesty's  coin,  his  great  seal,  or  privy  seal,  his  sign  manual,  oc 

"  privy  signet." 

Upon  these  statutes  the  following  particulars  seem  most  j-e- 
markable. 

Sect*  137<   FiRSTtf  That  where  the   statute  .of  the  finst  of 

Edward  the  Sixth  requires,  that. the  party  be.  accused  by^  ii^o 

lawful 
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4awful  witneMea,  aod  that  of  the  fifth  and  sixth  of .  Edward  the  * 
Sixth,  that  he  be  accused  by  two  lawful  accusers^  they  both  mean  (»)B.  Cor.  220. 
the  very  (a)  same  thing,  because  the  common  law  admits  of  no  sJmm'arf'los. 
other  accusers  but  witnesses.  1  Hale,  soi. 

Sect.  138.  Secondly,  That  according  to  the  general  (i)  opi-  (6)S.P.C.i64. 
nion,  it  is  not  required  either  by  the  first,  or  the  £fth  and  sixth  B.  Corone,  3. 
of  Edward  the  Sixth,  that  such  accusers  of  witnesses  be  present  BuTs  iMt.^25' 
with  the  indictorji  in  person,  but  that  they  may  send  their  accu-  26.  seems  con-' 
sation  to  the  indictors  in  writing  under  their  hands,  which  will  tnry. 
be  sufficient  even  after  their  death.     Also  it  is  observable,  that 
die  books  which  speak  of  this  matter  do  not  expressly  say,  that 
suth  accusation  must  be  upon  oath,  but  surely  this  cannot  but 
be  intended ;  for  how  can  any  accuser  be  said  to  be  a  lawful  wit- 
ness if  he  be  not  upon  his  oath  i    But  this  is  cleared  by  the 
seventh  of  William  the  Third,  as  to  the  treasons  within  that  sta-  1  Hale,  S04. 
tute;  for  it  expressly  provides,  '*  that  no  person  shall  be  indicted 
*'  thereof,  but  by  and  upon  the  oath  and  testimony  of  two  lawful 
**  witnesses/' 

Sect.  139*  Tmibdly,  By  the  judgment  both  of  Coke  (c)  and  M  3  Inst.  S5. 
Hale,  (J)  one  who  can  only  witness,  by  hearsay,  what  he  has  ^^^•""i^g®' 
heard  a  good  witness  say,  is  not  a  lawful  accuser  within  any  of  con.  Dvcr»  99. 
these  statutes;  for  if  this  were  to  be  allowed,  nothing  would  be  S.  P.c.  164. 
more  easy  than,  in  any  case,  where  there  is  one  witness,  to  get  a  ??!**''  ^^* 
second,  which  would  totally  elude  the  provision  of  the  statutes  b.  Cor.  320. 
in  requiring  two  lawiiil  witnesses,  8cc.  Sed  vide  sap. 

s.  134. 

Sect.  140.  FoUETHLY,  That  the  words,  "  unless  the  party  («)  3  Andr.  66, 
*'  shall  willingly,  without  violence,  confess  the  same,"  in  the  1st,  1  Hale,  S04. 
and  5  and  6  Edw.  6.  are  to  be  understood  (e)  where  the  party  ^^°'**  ^^Jg 
accused  upon  his  examination,  before  his  arraignment,  wilkngly  2  sf.  ^',  488. 
confesses  the  same  without  torture :  but  it  is  observable,  that  7  ^*  ^-  ^  ^<^ 
Will.  3.  is  thus  expressed,  '^  unless  the  party  indicted  and  ai>  p'^'^^^.J^ 
**  raignedy  or  tried,  shall  willingly,  without  violence,  in  open  court  e  St.  Tr.  58. ' 

*^  confess  the  same.''  that  these  words 

only  mean  a 
confession  upon  the  arraignment  of  the  party.     Foster,  241. 

'  Sed.  141.  Fifthly,  That  one  witness  to  one  and  another  wit- 
ness to  another  overt  act  of  the  very  same  (f)  treason,  have  been  (/}Rayn.407. 
construed  to  be  sufficient,  within  the  statutes  of  the  first,  and  the  ^^{^  xS^^ 
fifth  and  sixth  of  Edward  the  Sixth ;  and  the  express  words  of  Foster,  t3r. ' 
the  seventh  of  William  the  Third  are  agreeable  hereto  (1). 

Sect.  142.  Sixthly,  That  the  statute  of  1  and  2  Philip  and 
Maiy,  c.  10.  by  enacting,  **  That  all  trials  of  treason  shall  from 
*'  thenceforth  be  according  to  the  course  of  Common  law,''  doth 
not  (g)  take  away  the  necessity  of  two  witnesses  upon  an  indict-  (g)  S.  P.  C. 
meat,  required  by  the  1st,  and  5  and  6  Edw*  6.  c.  0.  because  the  ?l' ^f^^«  a<r 

•    %'        ^     •  t»    t      ^  '  %    %     M  '  1.1  3  Inst,  f 4  to  S7. 

indictment  is  no  part  of  the  tnal,  but  is  more  properly  the  accu-  b.  Cor.  tfo. 
sation  to  be  tried.  Foster,  835. 

Sect. 

(l)  And  a  coteonl  Act,  M  tendhig  (o  thd  confession  of  Uie  prisoner,  8  S^  Tr.  tS5.  for  the 
proof  of  dio  overt  acta,  m^  be  pipoted  by  one  wit-  words  of  the  statute  are  confined  to  the  proof  of  the 
nets.  Sdketd,6S4.    fttal^1Mda,l7;^by  the      overt  lurts,  Fos.  24t. 
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(&)  B.  Cor.  tt).      Sect.  143.  SBVSVTiiLY,  (i)  Tbat  tke  «aid  stutute  of  1  ap.d  e 

3  Inst.  S'i.         Philip  and  Mary  doth  not  ^teod  to  aiispri&ion  of  treason.    But 

oster,  233.       ^^^  is  expressly  provided  for  by  7  Will-  3,  as  to  such  treasons  us 

are  within  that  statute^  and  therefore  there  must  be  two  witnesses . 

to  the  indictment^  as  well  as  to  the  trial  of  every  such  misprision. 

(i)  B.  Cor.  220.  Sect.  144.  Etohthly,  That  {%)  petit  treason  is  within  the  1st, 
3  lust.  24.  and  5  and  6  Edw.  6.  and  1  and  2  Ph.  and  Mary»  c.  10.  but  not 
Foster,  233*       within  the  7  Will.  3 ;  from  whence  it  follows,  that  two  witnesses 

are  re(][uired  to  the  indictment,  and  not  to  the  trial  of  it;  and  that 
(fc)  Vide  sop.  two  Witnesses  are  not  necessary  even  upon  the  indigtment»  if  (&) 
8. 140.  the  party^  upon  his  examination,  confess  it. 

Sect.  145.  Ninthly,  That  the  statute  of  1  and  2  Ph«  and 
Mary,  c.  11.  which  enacts^  **  That  all  persona  accu9ed  ol  ai^  af- 
**  fences  concerning  the  impairing,  counterfeiting,  or  forging  tb^ 
*'  coin,  shall  be  indicted  and  tried  as  at  the  common  law,"  hath 
(02  Jones,  233.  been  construed  (/)  to  extend  to  clipping,  and  all  other  offences  in 
vide  B.  Cor.      impairing  the  coin,  which  have  been  made  treasons  since  the  said 
I^Keblc,  68        statute  of  1  and  2  Ph.  and  Mary.     From  whence  it  may  be  pro- 
bably argued^  that  the  statute  of  7  Will.  3.  by  "  expressly  pro- 
viding, that  nothing  therein  shall  extend  to  high  treason  for 
counterfeiting  the  coin/'  intended  in  like  manner^  that  it  should 
not  extend  to  any  other  high  treason  concerning  the  coin(l). 

By  the  statute  39,  40  Geo.  3.  c.  93.  in  cases  of  treason*  for 

composing  the  death  of  the  king,  where  the  overt  act  alleged 

shall  be  **  the  assassination  or  killing  of  the  king^  or  anv  direct 

*'  attempt  against  his  life,  or  any  direct  attempt  against  his  per- 

"  son,  whereby  his  life  may  be  endangered  or  his  person  suffer 

**  bodily  harm,  the  person  or  persons  charged  with  such  attempt 

'^  shall  and  may  be  indicted,  arraigned,  tried,  and  attainted  in  the 

same  manner  and  according  to  the  same  course  and  order  of 

trial  in  every  respect,  and  upon  the  like  evidence,  as  if  such 

person  or  persons  stood  charged  with  murder/'  notwitfastand' 

ing  the  acts  of  W.  S.  &c.  (8) 

• 

As  to  the  Eleventh  General  Point,  viz.  In  what  cases  an 
indictment  may  be  quashed . 

Sect. 

(1)  Indictnenti,  being  the  Ibmidfttioii  of  all  were  incfined  to  think,  that  if  a  grand  jorj  shotild 
eapital  proaecntionsi  feond  in  the  ab9eiioe  of  the  '  find  %  bill  qpop  evidenoo  palpably  improper,  and 
party  accused,  and  oiUj  tie  evidence  for  the  king  the  party  be  aftenvardi  convicted  on  it  by  (awA|l 
adduced,  it  ht  necessary  that  the  proof  of  the  of-  evidence  before  the  petty  jury,  the  validity  of  such 
fence  shoaid  be  substantial.  Lord  Coke,  S  Inst  f$.  a  conviction  could  not  be  impeached.  Dr.  Z)odd% 
And  it  has  been  observed,  vith  great  strength  of  case,  0.  B.  Fehmary  sessions,  1777,  Cases  in 
argument,  that  a  grand  j«ry  ought  to  have  the  Crown  Law,  141.  A  grand  jury,  however,  ought 
same  persuasion  of  the  truth  as  a  petty  jury,  er  a  not  to  And  an  indKtmcnt  vpmi  the  tvidenoe  of  la- 
coroner's  inquest,  4  State  Trials,  p.  1 83.  But  it  i9  compelwi^  witnesses ;  and  therefore  where  an  iiir 
said  by  Lord  Hale,  %  vol.  157.  and  confirmed  by  dictment  against  one  Crossley  was  presented,  and 
Pembeiton,  C.  J.  in  Lord  Shaftsbqry's  case,  S  St.  the  only  names  on  the  back  of  it  were  Priddle  «nA 
Tr.  p.  415.  that  a^  an  indictment  is  merely  aa  bc-  HoUowoy ;  and  the  grand  jnry ,  on  its  being  peeved 
cttsatioB,  and  tiie  party  is  aCterwurds  to  undergo  a  to  them  that  thete  two  pereons  had  be^n  convicted 
full  trial,  they  ought,  upon  probable  evidence  onlyt  of  conspiracy,  applied  to  the  court  at  the  Old 
to  find  the  bill.  And  it  has  been  lately  decided  Bailey  in  October  sessions,  1788;  the  eonrt  teM 
by  all  the  judges,  that  a  person  committed  as  a  them,  that  they  ought  not  to  find  the  bill  on  such 
prindpal  in  the  same  felony  with  another,  and  testimony  alone;  for  having  been  convicted  of  an 
taken  from  his  confinement,  before  the  gr^ndiuryf  jn&mpua  erlme,  their  oompetonc^  i^v  ckst/Qjed. 
by  a  surreptitious  order  to  the  gaoler,  aqd  wilboqt  MS.  , 
authority  strictly  regular,  is  a  competent  witne«*  (?)  $^  VpI.1.  p.  19» 
for  that  purpose.    Indeed,  mady  of  the  judges                                                                          , 
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S»a.l4&.  I  take  it  to  be  (m>  settled,  that  by  the  common  law  (">)4St.Tr.i35. 
ike  coiMTt  ODivjr,  in  diseretioii^  ^uash  any  indictment,  for  any  such  ^  Kebie^'its. 
iuMifikiency,  eatlier  in  the  caption,  or  the  body  of  it,  as  will  ipake  1  K«biei  46. 
a»T  judgment  whatsoever,  ^en  upon  any  part  of  it  against  the  ^^'  ^^'  ^^ 
defendant,  erroneous-  Ife  37''. 

Yet  it  seems,  that  judges  i^re  in  no  case  bouadu  ^  d^UtojmtiiUBs  stn.  &k. 
to,  quash  an  indictment*  but  may  oblige  the  defendant  either  to  Dumford  and 
plead  or  to  d^n;^  to  it.    And  this  they  generally  do-  whe^e  it  is  ^^*  ^i|- 
for  a  crime  of  an  enormous  or  public  nature,  as  perjury,  forgery>  158? I61. 
sedition,  nuisances  to  the  highways,  and  other  ofiences  of  the  like  Burrow,  1127. 
nature.  "4^.;  *"!;«: 

1  Wilson,  3185. 

Neither  will  the  court  quash  an  indictment  removed  by  certi- 
orari,  if  a  recognizance  for  the  trial  of  it  hath  been  forfeited.  (1) 

Sect.  147.  Also  it  is  enacted  by  7  Will.  S.,c.  3.  "  That  no  in-  How  exceptions 
"  dictmentfor  high  treason,  or  misprision  thereof  (except  only  to  an  indictment 
"  indictments  for  counterfeiting  the  king's  coin,  seal,  sign  or  Jhall'be  t^^° 
'*  signet),  nor  any  process  or  return  thereupon^  shall  be  quashed. 
'*  OB  the  HAotion  of  the.  prisoner,  or  his  counsel,  for  mis-writing, 
*'  mijB-speUing,  fake  or  improper  Latin,  unless  exception  concem- 
**  ing  the  same  be  taken  and  made  in  the  respective  court  where 
''  ^dfk  tns\  shall  bcj^  by  t^^  prispj(ier,  or  his  counsel  assayed,  \m- 
"  fore  any  evidence  given  in  open  court  upon  sucb^  ind)ifCtpQE^Bt ; 
'^  nor  shall  any  such  mis-writing,  mis-spelling,  false  or  improper 
iatin,  afler  conviction  en  suek  indictment^  be  any  oanse  to  stay 
or  arrest  iiidgment  thereupon :  B^t  n/everthe]ess,  any  judgment 
given  upon  such  indictment  shall  and  may  be  liable  to  be  re-< 
"  versed  upon  a  writ  of  error,  in  the  same  manner,  and  no  other, 
''  tbai^  ftB  tf  tbjs  abt  bed  ni6t  b^^  Q^de." 

$€Ua  ^4$^n  It  bj^h  been  settled  (n)  in  the  oonatruction  of  this  /„)  Rook  wood's 
statute,  that  no  such  exception  can  he  taken,  after  plea  pheited.    Case,  4  St.  Tr. 

67Sto678. 

$eci^  146.  It  is  said  (o)  in  Sideefiu'e  Bseports,  that  the  court  .  v .  qia  ka 
never^p)  quashetfa  an  mformation  exhibited  by  a  oemmeiipepson,  152. 140. 
but  that  it  ^iU  quaah  an  information  exhibited  by  the  attorney'-  Stmng^i,  953. 
general,  or  by  the  master  of  the  crown-^^ffioe,  upon  motipn,  if  ^^^^^^^4. 
there  be  cause :  But  this  was  denied  ip  one  (q)  Nixoq'a^  Cf^se,  tie. 
wherein  ike  oenrt  seemed  to  be  agreed,  that  they  i^ev^r  have,  or  Tp)  iK»b.t55. 
wiU  quash  any  information  whatsoever.  NuwaTrin 

5  Geo.  \,    Stnmge,  185.    Bonvw,  585.    B.  B^  I^.  365.    Vide  I3lbuglas,  239.    Selkdd,  S7f . ' 

A^  ^ik  the  T^AAon^i^  QnNBBAii  Point  of  thia  obapler,  mz. 
\VVa4  b^  b^  pleaded  le  m  UMtictment,  and  in  what  manaen 

Sm.  150.  Having  already  shewn  in  this  chapter  how  a  defei^- 
dilPt  may  plead  (r)  to  an  indictment,  that  the  m<;lictors  were  re-  (OSop.s.  3& 

turned 

(1)    Between  cman^ipg    iiyii^^^pff^ts.  and  ac-  doi^,  Foi.  105.    Cio.  Car.  147.  yet  it  is  by  np 

restmg  the  judgment,  quaahin|r  is  the  strongest  meaiis  o{ course.  Strange,  946.    dut the. reason  ojf 

way ;  beca^se  tney  nrast  be  ¥ery  gfossly  bad  to  not  quashing  on  motion,  bat  leaving  the  pafty  to 

bava  Ib^  cirart  to  destroy  them  at  once,  1  Black.  demur,  does  not  hold  where  the  objection  is  to  U10 

f  75.    Efen  on  the  {>art  of  a  prosecutor,  the  cdurt  jurisdiction  of  the  court  that  has  undertaken  to  pro- 

^>1|  see  ii^\  Qo  niacbifC  or  opprefaion  pif9j(f^,  axi4  ceed.  1  Bur.  389. — Fpr  a  detail  of  case^  from  the 

wi4  imposf  teai\a  befoBe  theji;  nar^  ]eav;e  to  q^ash  mo^ferq  Reporters^  iq  v^cb  the  eoi^rt  will  or  n\^i 

an  Indictment,  %  BUek. ^.  IfU^ Pop^l^, S39.  not  quash  indictments  vide  S  Biac.  AJbr.  XX6s  ^P^ 

3  Barrow,  1468.    For  although  it  is  frequently  3  Comyn's  Digest,  p.  508.  to  510.  [H] 

A  A  £ 
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tttrned  contrary  to  tbe  purview  of  11  Heq.  4.  c.  9«  aad  baviji|; 
(f^^up.  8.  ro,  also  (s)  shewn,  how  he  nity  plead  a  misnomer^  or  wrongful  addi- 
Vide  c.  «s.  8.  ^^^  >  ^°^  intending  in  the  following  part  of  the  book  to  shew^ 
105.  how  he  may  plead  a  foroier  acquittal,  conviction  or  attainder,  or 

a  pardon,  or  other  special  plea,  or  the  general  issue ;  I  shall  in 

this  place  only  take  notice,  that  the  defendant  may  plead  any  plea 

in  abatement  of  an  indictment  of  felony;  and  also  plead  over  in 

Samnivyltos!   ^^'  ^"^  ^^^®  (f)  ^®  general  issue  also,  in  the  same  manner  as  an 

S49. 254.'     '   appellee  may  do^  as  hath  been  more  fully  shewn  Ch.  23.  Sect> 

S  Hale,  «39.        l^J,  13$. 
4  Coflnn.  3S2. 


CHAP.  XXVI. 

OF  INFORMATION. 

Informations  are  of  two  kinds.  First,  Such  as  are 
merely  at  the  suit  of  the  king.  Secondly,  Such  as  are  partly  at 
tlie  suit  of  the  king,  and  partly  at  the  suit  of  the  party. 

For  the  better  understanding  of  the  first  of  these,  I  shall  en- 
deavour to  shew, 

1.  In  what  cases  Informations  at  the  suit  of  the  king  will  lie. 

2.  What  ought  to  be  the  form  of  Informations  at  the  suit  of 
the  king. 

3.  How  the  law  concerning  them  hath  been  altered  by  statute. 

As  to  the  First  Point,  viz.  In  what  cases  such  informations 
at  the  suit  of  the  king  will  lie. 

<a)Thei*  V.  1.  Sect  1.  It  hath  been  holden,  that  the  King  shall  put  no  (a) 
it^is^i  ^^*  ^^'  ^^^  ^  answer  for  a  wrong  done  principally  to  another,  without 
FSnch/sw.       ^°  indictment  or  presentment,  but  that  he  may  do  it  for  a  wrong 

done  principally  to  himself. 

(6)  Fta.  4lc  5  -^"^  ^  ^^  °^^  ^^^.  ^^^  distinction  confirmed  by  experience;  for 
wil.  Sc  Ma.  it  is  every  day's  practice,  agreeable  to  numberless  precedents,  to 
^fra,  f.5.  proceed  by  way  of  Information,  either  in  the  name  of  the 
(O^^owtr.iio.  attorney-general,  or  of  the  master  of  the  crown-office,  for  offences 
1  SiderfiD^Vsi.  of  the  former  kind ;  as  for  (b)  batteries,  (c)  cheats,  seducing  (d)  a 
7  Modern,^,  young  man  or  woman  firom  their  parents  in  order  to  marry  diem 
(<0C.Car.567.  <ig<^in8t  their  consent,  or  for  any  other  wicked  purpose;  spiriting 
March,  6s!  *  (e)  away  a  child  to  the  plantations ;  rescuing^  (f)  persons  firom 
SK«ble,ioi.  j^gui  arrests;  (g)  perjuries,  and  subornations  thereof;  (A) 
1  Sidcrfin,  387.  forgenes ;  conspiracies,  whether  to  accuse  (t j  an  innocent  person, 
5  Mod.  Ml.  or  to  impoverish  {k)  a  certain  set  of  lawful  traders,  tcc^  or  to  (t) 
n^Sl*^     procure  a  verdict  to  be  unlawfully  given,  by  causing  persona 

Imtnojodg.  UrHPea 

iiient  was  gtven 

in  this  case.    Skinser,81.    tKeble,43t.    (i)  Raym.  474.    SluiiDer»47.    1  Black.  386. •  (/^  Rv"* 
231.    Shower,  109.  lis.    C.  Car.  579.     (^)  Raymond,  SOt.    5  Mod.  348.    7  Mod.  100.    Mt.78.. 
(A)  Shower,  111.    (0  Raymond,  417.    (Ik)  1  Sid.  174.    (f)  See  jlteoedent,  1  Stmiden,  300, 301. 
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bribed  for  the  purpose  to  be  iworn  on  a  tales;  and  other  such  6R}lUjm.20i. 
like  crimes  done  pnucipaliy  to  a  private  person,  as  well  as  for  of-  shower,  iis, 
fences  done  principallyjo  the  king,  as  for  (m)  libels,  (1)  seditious  J^^^^  ^    . 
words,  (n)  riots,  false  news,  (o)  extortions,  nuisances,  as  in  not  i  Black/269. 
{p)  repairing  highways,  or  obstructing  (^)  them,  or  stopping  (r)  a  ^i^* 
common  river,  &c.  contempts,  as  in  departing  («)  from  the  parlia-  liL'^'^l.*'!^^.* 

•  1  1      1  •      J    «•  *  1-     1       •       ^v  f  •  •..        r     •        c«8e  there  must 

ment  without  the  king  s  license,  disobeying  (0  his  writs,  uttering  be  i4dajBno^ 

(ti)  money  without  his  authority,  escaping  (x)  from  a  legal  impri-  ticeuf  trid. 
sonment  on  a  prosecution  for  a  contempt,  neglecting  to  keep  ^^^:  ^^  ^g 
watch  and  ward,  abusing  {y)  the  king's  commission  to  the  oppres*  c.  Car.  25f . 
sion  of  the  subject,  making  a  return  to  a  mandamus,  of  matters  (:?:)  Show.  i06. 
known  to  be  faisp ;  and  in  general,  any  other  oflFences  against  the  /^"lU^'jn^^tg 
public  good,  or  against  the  first  and  obvious  principles  of  justice  Carthew/sta.' 
and  common  honesty.  Ban.  sii. 

•^  .  (p)  Raym.  384. 

.Shower,  110. 116.    1  Siderfin,  140.    (9)  Shower,  lit.  116.    (r)  Shower,  114. 118.    («)  Ibid.    (t)C. 
Car.f55.    («)  Raymond,  185.    (7)  C.  Car.  309.    (y)  Shower,  116.    (t )  Salkeld,  374. 

Sect.  2.  Also  it  seems,  that  of  common  right  such  an  informa-  Shower,  111. 
tion,  or  an  action  in  the  nature  thereof,  may  be  brought  for  of-  l^^J^^  ^H}^ 
fences  against  statutes,  whether  they  be  mentioned  by  such  sAndr.  I'ss. 
statutes  or  not,  unless  other  methods  of  proceeding  be  particu-  Rastal,  686» 
larly  appointed,  by  which  a)l  others  are  impliedly  excluded.  \^U;ln9SKli 

tup.  c.  S5.  t.  4.    2  Andr.  VtT,  lil8« 

Sect.  3.  But  I  do  not  find  it  any  where  holden,  that  such  an  Vide  Shower, 
information  will  lie  for  any  capital  crime,  or  for  misprision  of  I^SlJL^S'i** 
treason.  ' 

.As  to  the  Second  Point,  viz.  What  ought  to  be  the  form  of 
sttcb  information. 

(Y  Sect.  4,  Having  already,  in  the  chapter  of  Indictments,  ii^ 
cidentally  shewn  the  principal  points  relating  to  this  matter,  I 
shall  only  take  notice  in  this  place,  that,  seeing  an  Information 
differs  from  an  Indictment  in  little  more  than  this,  that  the  one 
is  found  by  the  oaths  of  twelve  men,  and  the  other  is  not  so  found, 
but  is  only  the  allegation  of  the  officer  who  exhibits  it^  whatsoever 
certainty  is  requisite  in  an  indictment,  the  same  at  least  is  neces- 
sary also  in  an  information,  and  consequently,  as  all  the  material 
parts  of  the  crime  must  be  precisely  found  in  the  one,  so  must 
they  be  precisely  alleged  in  the  other,  and  not  by  way  of  (a)  argu-  («)  Salk.  375. 
ment  or  recital. 

Yet  it  hath  been  adjudged,  that  where  an  information  of  per- 
jmy  was  dravim  in  this  manner,  *^  Memorandum  quad  A.  B.  &^. 
'*-  dot  Gurus  hk  mteiiigi  et  informari  quod  Termino  sancti  HUT, 

ifc<,  in  ratuUs  contimtur  sic,  viz.  that  such  an  action  was  brought.  Vide  Stra.  70. 

and  a  trial  had  thereon.  See.  Et  quod  the  defendant,  at  such  trial, 
*'  took  such  an  oath,  which  was  false,  &c."  without  adding  before 
such  mention  of  the  false  oath,  '^  et  ulterius  dat  Cur.  hie  intell^;^ 
yet  by  reason  of  the  late  precedents  the  information  is  as  (b)  (^)IUyni.  34, 
sufficient,  at  least  after  verdict,  as  if  those  words  had  been  added.  u.Ravm.  570. 
It  must  be  confessed,  that  this  is  the  most  reasonable  construc- 
tion, for  how  can  it  be  intended  that  it  could  be  contained  in  the 
record  of  tbe  trial,  that  such  an  oath  was  taken  at  it,  or  that  it  was 
false  i 

Sect. 
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As  to  tbe  Third  PofNT,  vit.  How  tbe  law  «c0«cemii%  «iidi 
informations  hath  been  altered  by  «taChi«e. 

The  mtrt«r  of        Sect.  5.  It  is  recited  by  4  and  5  Will,  and  M^ry,  c.  liB.  *•  Tliat 

*h*ir**'^ie**^*^  divers  malicious  and  contentious  persons  had  urot-ie  of  late,  than 

inforraation    ^  i*^  times  past,  procured  to  foe  exhibited  anci  prosecoted  infoiHiationrs 

wUfaodt  leave     in  their  Majesties  court  of  king's  bench  at  Westttiinstefy  agaibl^t 

of  thfc  Coort.      persons  in  all  the  counties  of  Engla:hd,foY trespasses,  biatterie's,  and 

other  misdemeanoi's,  and  after  the  paities  so  inYolrmed  against  had 

appeared  to  such  informations,  and  pleaded  to  issu'e,  the  itiformefs 

had  very  seldom  proceeded  any  farther,  whereby  the  pefsoti  so 

infonned  against  had  been  put  to  gl'eat  charges  kl  their  deteflfic'e : 

and  although  at  the  trials  of  sfuch  infottnations  Verdicts  bad  been 

given  for  them,  or 'a  nolle  prosequi  entered  against  them^  they  had 

no  remedy  for  obtaining  costs  against  sUch  infoiiners/'     And 

B  ^R  *^H  ^247     A^f  eiipon  it  is  enadted,  *'  That  the  clerk  of  the  cro wn,"in  the  6aid 

'    **  court  of  king's  bench,  for  the  time  being,  shall  not  without  ex- 

*'  press  Order,  to  be  given  by  the  said  court,*  in  op«n  court,  ex- 

"  hibit,  receive,  or  file  any  information  for  any  of  the  causes  afore- 

•'  said." 

No  process  Khali      And  by  4  and  5  William  and  Mary,  c.  11.  '*  The  said  dierk 

forraattonnntii    "  ^^^^  ^^^  issue  out  any  process  thereupon,  before  he  shall  have 

securHybegiren  '*  taken.  Or  shall  have  delivered  to  him  a  recognizance. from  the 

to  prosecute  it    "  person  or  persons  procuring  such  information  to  be  exhibited, 

effect.        ft  ^j^jj  ^g  place  of  his,  her,  or  their  abode,  title  or  profession,  to 

'*  be  entered  to  the  person  or  persons  against  whom  such  infor- 

"  mation  or  informations,  is  or  are  to  be  exhibited,  in  the  penalty 

"  of  twenty  pounds,  that  be,  she,  or  they  mil  effiectually  prosecute 

"  such  information  or  informations,  and  abide  by,  and  observe 

"  such  orders  as  the  said  court  shall  direct;  which  recognizance 

*'  the  said  clerk  of  the  crown,  and  also  every  jostiic^e  of  the  peace 

of  any  county,  ^ity,  franchise,  or  town  corporate,  (where  the 

cause  of  any  information  shall  arise,)  £ire  by  the  same  statute 

"  empowered  to  take." 

Recognizance  to      And  by  4  and  5  Will,  and  Mary,  c.  18.  it  is  f^irther  enacted, 

be  filed.  ,t  rpj^^^  ^£1^  ^[^^  taking  thereof  by  tbe  aaid  clerk  of  the  crown,  or 

*^  the  receipt  thereof  from  «iy  justice  of  the  peace,  the  said  clerk 

**  of  the  crown  shall  make  an  entry  thereof  upon  record,  and  shall 

*'  file  a  memorandum  thereof  in  some  yuU«c  place  in  his  office, 

.  '^  that  all  persons  may  resort  thereunto  without  fee.* 

Defendants  en-       And  by  4  and  5  William  and  Mary,  c.  18.  it  is  Auther  enacted, 
uuitw^hrud  e  '*  ^^^^  ^^  ^^  ^^J  peTson  Or  persons  against  whom  any  informa*^ 
certifies.  ^    ^   '*  tion  or  informations  for  the  causes  sforesaid,  or  any  of  th€m> 
"  «hall  be  exhibited,  shall  appear  thereunto,  and  plead  to  isaue, 
**  and  that  the  prosecutor  or  prosecutors  of  such  mformatioa  or 
*'  informations,  shall  not,  at  his  and  their  ovvn  proper  costs  and 
'^  charges,  within  one  whole  year  next  after  issue  joined  therein* 
'*  procure  the  same  to  be  tried;  or  if  upon  such  trial  a  verdict 
pass  for  the  defendant  or  defendants,  or  in  case  the  same  in- 
former or  informers  procure  a  nolle proBeqtii  to  be  entered^ 
then,  in*any  of  the  said  eases,  tbe  said  court  of  king's  bench  is 
''  authorized  to  award  the  said  defendant  or  ^fiendants,  his,  her, 
"  or  their  costs,  unless  the  judge,  before  whom  such  information 

**  shall 
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**  diall  be  toied,  shall  at  the  trial  of  such  information,  m  open 
court,  oertifj  upon  record,  that  there  was  reasonable  cause  for 
eahibiting  such  informadoa." 

And  by  4  and  5  Will,  and  Mary,  c.  18.  it  is  further  enacted,  Kecognizance 
'*  That  in  case  the  said  informer  or  informers  shall  not  within  J^irfj"  ^ "  ' 
'*  three  months  next  after  the  said  costs  taxed,  and  demand  made  costs.  ^ 
"  thereof,  pay  to  Ae  said  defendant  or  defendants  the  said  costs, 
**  then  the  said  defendant  and  defendants  shall  have  the  benefit  of 
"  the  said  recognizance,  to  compel  them  thereunto.^ 

SecL  6.  But  by  4  and  5  Will,  and  Mary,  c  18.  it  is  provided,  ?^^*f°™^ 
"  That  nothing  hereof  shall  extend,  or  be  construed  to  extend,  to  r^b^bed^y 
*'  any  other  information  than  such  as  shall  be  exhibited  in  the  this  act  from 
"  aame  of  their  Majesties  coroner  or  attorney,  in  the  court  of  Ling's  ^J'"8  i''^*^"^.*- 
•'  bench,  for  the  time  being,  cooimonly  ci^^led  the  master  of  the  **<*°**'#^* 
*'  crown-K)ffice." 

9 

From  whence  it  follows^  that  informations  exhibited  by  the 
Attorney-General  remain  as  they  were  at  the  common  law. 

For  the  better  understanding  this  statute,  I  shall  endeavour  to 
shew, 

1.  In  what  cases  the  Court  will  order  an  information  to  be 
filed. 

£.  How  the  party  may  be  relieved  against  process  issued  against 
him,  before  any  recognizance  given. 

3.  Where  the  defendant  shaH  have  costs. 

4.  Whether  it  extends  to  all  kinds  of  informations. 

As  to  the  first  particular,  viz.  In  what  cases  the  court  will  order 
an  information  to  be  filed. 

Sect.  7*  It  seems  to  have  been  the  general  practice  not  to  make 
such  an  order,  without  first  making  a  rule  upon  the  person  com-  Lawof  Ifiii 
plained  of  to  shew  cause  to  the  contrary;  which  rule  is  never  ^"**v^^0- 
granted,  but  upon  motion  made  in  open  court,  and  grounded  upon 
affidavit  of  some  misdemeanor,  which  if  true,  dodi  either  for  its 
enormity  or  dangerous  tendency,  or  other  such  like  circumstances, 
seem  proper  for  the  most  public  prosecution.    And  if  the  person 
upon  whom  such  rule  is  made,  having  been  personally  served 
with  it,  do  not,  at  the  day  given  him  for  that  purpose,  give  the 
court  good  satisfaction,  by  affidavit,  that  there  is  no  reasonable 
cause  for  the  prosecution,  the  court  generally  grants  the  informa- 
tion ;  and  sometimes,  upon  special  circumstances,  will  grant  it 
against  those  who  cannot  be  personally  (c)  served  with  such  rule,  r^)  Stnu  1044. 
as  if  they  purposely  absent  themsdves,  8cc«  B.  R.  H.  tri. 

SecU  8.  But  if  the  party  on  whom  such  rule  is  made,  shew  to 
the  court  a  reasonable  cause  against  such  prosecution ;  as  that  he 
has  been  before  indicted  for  the  same  cause,  and  acquitted ;  of 
that  the  intent  of  the  (d)  prosecution  is  to  try  a  civil  right,  as  the  (*^^*  ^iq^*** 
title  to  land,  Sic  wbidi  is  not  yet  deterniBed ;  or  that  the  com-  sot^ir 

plaint  B.RJH.  241. 


S60  OF  INFORMATipN.  JUutw' 

plakit  18  trifling,  viexations,  or  oppressive^  (l)'Uie  court  will  not 
grant  the  information,  unless  there  be  soom  particnlar  and  extn^ 
ordinary  circumstances  in  the  case ;  the  determinaCHNi  .wtkeieof 
being  wholly  left  to  the  discretion  of  the  court,  cannot  well  come 
under  any  certain  stated  rules. 

^p.  «!*^^  y  ^'^*  ^*  ^^^  court  will  not  grant  an  information  against  a 

(/)  1  Black,  private  person  for  reading  a  pretended  proclamation  (<)•  Nor 
Kep.  18.  against  a  husband  for  endeavouring  to  retake  his  wife  contrary  to 

^p!  48?^^*  ar^clcs  of  separation  (/}.  Nor  against  persons  who  assemble 
(A)  2  Strange,  with  a  lawful  design,  notwithstanding  some  unlawful  and  irregular 
1181.  acts  ensue  (g).     Nor  against  justices  acting  improperly  in  their 

Biacic!  Rep!^^'  public  capacity,  unless  flagrant  proof  of  corruption  appears  (A). 
432.  '  Nor  against  ministers  for  converting  brief-money  (t).     Nor  for 

Douglas,  589.  bribing  electors  (A).  Nor  for  a  perjured  intrusion  to  a  livings 
\^^^  ^'  upon  an  affidavit  that  it  was  simoniacal  (/).  Nor  for  a  libel  if  it 
(t)St.Tr.  113.  appear  to  be  true  (n^.  Nor  for  offences  committed  upon  tiie 
Bladc.Itep.44S.  high  seas  (»).  Nor  against  a  dissenter  for  refusing  the  office  of 
(fc)^Black.  Rep.  ghejjjgf  ^^^^  jj^^.  against  an  offender,  although  the  penalty  of  the 
(I)  Str.  70.  offence  is  vested  in  the  Crown  (p).  Nor  for  words  spoken  of  a 
(m)  Str.  498.  justice  in  his  public  character  {q).  Nor  for  attempting  suborna* 
3  B^.  Ab!475.  ^^"  ^^)'  ^^^  ^^^  Sending  a  cballense,  if  the  informant  had  pre- 
(n)  t  Str.  918.  viously  imparted  a  challenge  (s).  N  or  in  favour  of  one  cheat 
(o)2Stra.ii93.  against  another  cheat  {t).  Nor  for  a  general  charge  of  extortion 
(p)3Striifis34.  {^)'  ^^^  ^^^  striking  a  magistrate  in  the  execution  of  his  office, 
(9)sStra.ii57.'  if  the  magistrate  struck  first  (x).  Nor  for  an  offence  against  a 
(O^.R.H.24.  private  statute  (y).  Nor  if  a  civil  suit  is  depending  upon  the 
402.  ""  ^^^  same  subject  {z).  Nor  against  the  members  or  a  corporation  for 
rt)Barr.548.  a  misapplication  of  the  corporation  money  (<?).  Nor  against  a 
(tt)Strange.999.  magistrate  for  having  improperly  convicted  a  person,  unless  the 
3^.  psrty  complaining  make  an  exculpatory  affidavit  (6).     And  in 

(i/)Burr.  385.  general  the  discretion  of  the  court  in  granting  an  iafoniiation  is 
(s)  B.  R.  H.  guided  by  the  merits  of  the  person  applying;  by  the  ttoM  ol.  the 
oO  Black.  542.  ^pplication ;  by  the  nature  of  the  case ;  and  by  the  cooseqiiences 
{h)  Rex  v!  Wat-  which  may  possibly  result  from  the  granting  k  {c). 

wout  t  Term 

Rep.  199.    (c)  Rex  v,  Webster,  3  Term  Rep,  388. 

t  The  Court  will  grant  an  information  for  reproaching  the 
(d^  Carth.  14.  office  of  magistracy,  or  defaming  the  character  of  magistrates  (<Q. 
(0)  2  Str.  1107.  Por  taking  away  a  young  woman  from  her  guardian,  although 
(/)2S^.^ii62.  ^^^^^^  has  committed  the  offender  for  a  conlM|it(e)*  Or 
(;)  1  Wiis.  7.  fironi  her  putative  father  if).  For  not  examining  evidence  upon 
W 1  Wiis.  7.  oath  under  a  reference  and  rule  of  court  (g).  Or  for  demanding 
c)l)2Burr.'i^9.  ^  shiUingy  by'ajustice,  to  discharge  his  warrant,  and  committing 
(0 1  Str.  21.  the  party  for  not  paying  it  (A).  For  seducing  a  man  to  marry  a 
(m)iStr.4i3.  pauper  in  order  to  exonerate  the  parish  (t).  For  seducing  a 
^vm!i377.  woman,  habituated  to  drinking,  to  make  her  will  (fc).  For  volun- 
(0)  Str.  788.  tarily  absenting,  by  a  justice,  from  sessions  (/).  For  refining  to 
(p)  Su.  834.  put  an  act  in  execution  (m).  For  bribing  persons  to  vdte  at  cor- 
poration elections  (n).  For  publishing  an  obscene  book  (0).  For 
blasphemy  {p).    For  unduly  discharging  a  debtor  by  judges  of  an 

,  inferior 

(1)  A  party  applying  for  an  informalion  rniut  oer  mbjectibraii  aoiXMhlbey  nay  give  the  parw 
waive  his  risht  of  action ;  but  if  the  court  on  hear-  IcaTt  to  bring  it.  Rex  o.  ^barren,  iTenn  Bep,  1S9. 
iiig  the  whole  matter  are  of  opinion  that  it  b  a  pro* 
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infcmr  oowt  (^)  Eos  refonig,  bj  the  captain,  ta  let  die  conber  (t)  Hud.  iss. 
eM«oi>bo«i>d»»u>afw»(r).   For keei,««|«.tq«ttititi|i»of jg*;;J«»; 
gu^powcter  (•)•    For  a  iastioe  making  oraer  of  removal  and  ndi 
•aaamoning'  tke  parly  (/)•    For  impressing  a  captiiin  as  a  common  ^*^  ^^^'  '^' 
seaman    malidottsly    (u).      For   speaking  treasonable  words*  ^**)^^^*<^-l9- 
although  the  offender  has  been  previously  punished ;  viz.  in  an 
academical  way,  by  the  vice-chancellor  (x).    For  contriving  the  (x)  i  Black,  sr. 
escape  pf  French  prisoners  (y).    For  giving  a  ludicrous  acooont  y^^  "Bhtk. 
of  a  marriage  between  an  actress  and  a  married  man  (z).    For  (s}iBlack.t94« 
contriving  pretended  conversations  vrith  a  ghost  with  intention  to 
accuse  another  of  having  murdered  the  body  of  the  disturbed 
spirit  (a).  For  procuring  a  female  apprentice  to  be  assigned^though  j^j^^^'**'^^ 
with  her  own  consent,  to  another,  for  the  purposes  of  prostitution  (b\  i  B)mckM$. 
(6).   Aeainst  a  justice  of  peace  as  well  for  granting  as  for  refusing  («)  H«s  «•  Hol« 
an  ale  ncence  improperly  (c).    Against  a  justice  of  the  peace  who  ^^[\^^^ 
from  illegal  and  corrupt  motives  discharges  the  person  committed  u)  Rex  fl 
by  another  ma^strate  under  the  vagraut  act  {d).    For  entering  Brookep  t  Tem 
libellous  reflections  in  the  books  of  a  corporation  respecting. the  ^j^^^'  y^^^^ 
administration  of  justice  in  a  cause  in  which  the  corporation  were  100,  s  Term 
party  (e).    Against  a  person  whose  trial  is  coming  on  at  the  Bep*  199. 
assies  for  distributing  hand-bills  in  the  assize  town,  vindicating  [^  ^Ten/^ 
his  conduct  and  reflecting  on  the  prosecutors  (/*)•  BepltSd. 

As  to  the  second  particular,  viz.  How  the  party  may  be  relieved 
against  process  issued  against  him,  before  any  recognizance  given 
according  to  the  statute* 

Sect.  10.  It  seems  that  he  may  move  the  court  (g)  to  set  it  (i:),9«Ik.  d7& 
aside»  as  baring  issued  contrary  to  the  directions  of  the  statute.     Hwdwisir  ' 

As  to  the  third  particular^  viz.  Where  the  defendant  shall  have      "^* 
costs — I  shall  observe, 

•    FiBST,  That  if  the  information  be  tried  at  bar,  the  defendant  WCleik'fCMe, 
can  have  no  costs  within  this  statute ;  for  die  words  are,  (A)  that  ftnuun^iisi. 
the  court  is  authorized  to  award  costs,  &c.  "  unless  the  judge  874.  ssl  1069. 
''  before  whom  the  information  shall  be  tried,  shall  at  the  tnal,  m  i^«  i<^« 
**  open  court,  certify  upon  record,  that  there  was  a  re^wonable  iwi!^f6i!i39. 
**  cause  for  exhibiting  such  information ;''  which  is  most  naturally  SCoin.Dig'5i7. 
to  be  understood  of  a  trial  at  rnst  prim  ;  and  it  would  be  absurd  CoDb.S45.fS5. 
to  suppose,  that  Ae  statute  intended  that  the  justices  of  the  king's  3^^^;  ^. 
bench,  at  a  trial  before  themselves,  should  make  a  certificate  to  SiOk.  19s. 
themselves.   To  which  may  be  added,  that  where  a  cause  is  of  Bull.  N.  P.  sss. 
such  consequence  as  to  be  tried  at  the  bar,  it  may  reasonably  be  Bm,'iM„j,  90. 
intended  to  be  ont  of  the  purview  of  the  statute,  which  was  chiefly  B.  R.  ri.  W. 
destined  against  trifling  and  .vexatious  prosecutions.  ^^'  ^^  ^- 

.  &c/«  11.  Secondly,  That  if  there  be  several  defendants,  and 
any  one  of  them  found  guilty,  those  who  are  acquitted  cannot  ha^vp 
(t)  costs  within  this  statute  ^3  and  this  is  agreeable  to  the  construe-  (?^|S^^  ^^* 
tion  made  of  the  statutes  which  give  costs  to  defendants  in  civil  '^"'^''^* 
actions,  by  force  whereof  no.  deraidant  in  such  like  case  could 
recover  costs  before  the  statute  of  8  and  9  Will.  c.  10. 

Sect  12.  Thirdly,  That  it  hath  been  adjudged  in  the  con- 
struction of  these  words,  '*  The  court  of  king's  bench  is  autho- 

**  rized 
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^  liawd  to  toWfthl  tt>  iWdefandaat  kis  obrti,  where  the  judge  wiio 

^'  triefi  «i  iiif(Mraiatioiiiioei  not  at  mioii  trial  ewMy,  duit  tbere  was 
(k)  Keg.  t).  «<  a  reasOBaUc  caat e  for  the  nfomMtion  (ft)/'  tibat  the  said  court 
Mkhl'io'*  ^  boand  of  rights  in  every  such  oaso^  to  mad  thea^  whether  the 
Annft^tmdiitio  acquittal  were  upon  the  merits,  or  only  irom  a  slip  iu  poiut  of 
Stra.  ii^i*  form,  and  faowiHMver  notorious  the  offence  might  be;  for  wh^dre 
faH^videfC^  a  toourt  tssNithoriaed  by  statute  to  do  a  matter  of  justice  to  the 
Caie»  191.         party#  npou  certain  ciivaflislance&,  it  has  no  discretioaaiy  power 

of  constdeiing  whether  it  ought  to  do  ii^  or  uot,  when  a  case 

appeaiB  l»  be  within  those  drcymstanoes*. 


3ridei90eo.9t  To  wfaich  luay  be  added>  that  the  statute,  being  f;eneral  as  to 
c^34. for coata  aQ  cases  wherein  the  ju4ge  who  tries  the  information  dolli  not 
nratt^  certify  a  reasonable  cause,  eeems  to  imply,  that  it  shall  be  left  to 
mfonnttioiM,  such  judge  Only  for  this  puipose^  to  consider  whether  tbe  prose- 
and  alto  ^  Geo.  cutiou  were  reasonable  or  uot;  and  it  is  the  prosecutor's  folly  not 
^-  «•  1*-  to  apply  to  him. 

sfiurr.  itttr.  f  FiFTHLT,  That  in  case  the  defendant  be  acquitted  on  an  in- 

iBi*.  formation,  he  is  not  intitled  to  costs  beyond  the  extent  of  the  re* 

wmmTsI^  cogni2ance  entered  into  by  the  prosecutor,  which  is  limited  by  the 

Bep.146.  statute  to  Twenty  Pounds. 

•  ■ 

Rex  V.  Brooke,  f  SiXTHLY,  That  the  court  will  not  (on  motion)  compel  the 
s  Term  Rep.  prosecutOT  of  an  information  to  give  security  for  the  costs,  m  case 
^    '  ttie  defendant  should  be  acquitted,  over  and  above  the  recogni^ 

zance  in  Twenty  Pounds  required  by  the  statute  4  and  5  Will; 

and  Mary,  c.    .  s. 

CoBib.ss5.4idb      t  S:BV£KTHrv,  That  the  prosecutor  of  an  information  for  a 

sstra. 874.       misdemeanor  shall  pay  costs  for  not  proceeding  to  trial  pursuant 

sl^rr  1804.'     *^  notice,  notwithstanding  issue  may  not  have  been  joined  a 

1  Black.  Rep.     twelvemonth.    But  the  liability  of  a  prosecutor  of  an  information 

9^'  to  fmy  c€»sts  for  sot  going  on  to  trial,  must  be  understood  to  relate 

i^Bac.£.B.      ^y  ^  QMms  where  the  prosecution  is  carried  on -entirely  at  the 

instance  of  a  private  individual ;  for  if  the  king's  name  be  more 

than  barely  aade  use  of,  then  the  general  rule,  that  the  crown 

neither  pays  nor  receives  costs,  attaches. 

iUxv.Ciiamber«      f  £iGHTHLY,  That  Under  the  statute  of  4  and  5  Will,  and 

R^  10^""       Mary,  c.  1 1 ,  s.  3.  the  representatives  of  the  prosecutor  are  entitled 

to  the  costs  taxed  during  his  life,  though  no  personal  demand  was 
ever  made  by  him ;  for  Siough  it  takes  away  the  remedy  by  attach- 
ipent  it  does  not  affect  the  debt,  and  when  costs  are  taxed  they 
become  a  debt.    But  where  a  rule  had  been  made  for  the  prose- 

s  Stm.  er4.  cutor  of  an  information  to  pay  costs  for  not  proceeding  to  trial 
pursuant  to  notice,  it  was  held  that  the  executor  of  the  defendant 
(who  died  after  the  making  of  the  role,  bat  before  the  costs  were 

Hullock,  578. .  tax«d)  was  not  entitled  to  them ;  nor  woidd  he  have  been  liable 
if  the  testator  had  been  ruled  to  pay  them. 

^  to  the  fourdi  partioohar,  viau  Whetfier  the  befone-iaeBtioned 
statute  3  and  4  Win.  and  Maiy,  c.  18.  extends  to  ail  kinds  of  in* 
formation. 


Hep.  105. 
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,    Seei.  Id*  It  !$0^m(Ae^^  Atlt  thte  statute  «&te«d«  to  all  iafot*-  Knch,  su. 
mations  whatsoever  exhibited  by  the  master  of  the  Cbowi^  Ovfxce;  s  inatsss.  495. 
And  though  it  may  be  objected,  that  an  information  in  the  nature  of  q^^'^* 
a  Quo  WarraM),  beinga  pwpef  mtiMs  to  try  a  right,  is  aot  within  Ld.  luyni.  4S6. 
ttie  metitting  of  the  ^^tatnte;  whith  Ynieti1$t)nitig  tr^pass^,  bfttteties.  Strange,  io4a. 
attd  ottrtt  misdcffle&ttors,  itiay  be  reraijrCAiab^  cotrstrued  to  itttead  f  com.'tts!^^' 
such  other  misdemeanors  only  as  are  of  Wi  infiefrioT  ttatufe,  \Skb  to  3  Com!  963, 
those  Bjpecified|p  wfakh  are  generally  wrangling  and  involous  ones ;  4  Gonu  sor. 
yet  seeing  this  is  a  remedial  law,  and  therefore  ought  to  be  largely  J^r.'srg.    ^ 
construed,  and  that  such  infonnation  may  be  as  vexatiotts  as  )iny  1  Bvr.  40^. 
others,  and  always  supposes  a  Ksurpation  of  «onie  franchise^ and  tWiU.iu. 
every  such  usurpation  is  oertunly  a  misdemeanor^  it  hath  heem 
settled  that  this  statute  doth  extend  to  them. 

Sect.  14.  Btit  Wheti  the  offices  so  udnrped  were  annual  offides, 
n  was  found  very  difficult  and  oftentimes  itnptiittitable  by  l)ie  laws 
in  being  to  bring  to  a  trial  and  determination  the  tight  of  such  ^j|^^^* 
persons  to  the  said  offices  within  die  compass  bt  the  vear.    Atid 
when  the  offices  were  not  mmual,  divters  acts  pn^judicral  to  tbe 
good  order  t)f  such  citxes  were  done  before  the  right  could  be  deter- 
mined.   It  is  therefore  enacted  by  9  Abo.  c.  2Q*  '*  That  in  ease  Burr.  40f .  575. 
''  any  person  or  persons  jfaall  usur^  intrude  into«  %»  unlawfolly  f^^^^^^' 
^'  hold  and  execute,  the  office  or  franchise  of  4aayor>  bailiff,  port^  ^q^^^  fQ4^\ 
**  reeve,  or  other  ofice  within  a  city,  town  coriporate,  borov(gh>  siso.  tur. 
**  or  place  in  England  or  Wales,  it  shall  and  msiy  be  lawful,  to  ^^  ^^^* 
'^  and  for  the  proper  officer  of  the  court  of  queen's  bencbi  the  ^j^^j^^  95^ 
^'  court  of  sessions  of  counties  palatine^  or  the  court  of  grand  ses«  Coke's  Ent. 
*'  sions  in  Wales,  with  the  leave  of  the  said  courts  respective]|yy  to  ^* 
*'  exhibit  one  or  more  information  or  informations,  in  the  mature    '       ' 
**  of  a  qtio  warranto,  at  the  relation  of  any  person  or  persons  de- 
*^  siring  to  sue  or  prosecute  the  same,  and  who  shall  be  ttienttioned 
"  in  such  informatton  or  infoitnatioBS  \o  be  the  relator  <or  nekilors 
*^  against  such  person  or  persons  -so  osurping,  intruding  into,  or 
**  unlawfufly  4K>ldnig  ^nd  e^secutrng  any  of  the  said  <>ffices  or  fran- 
"  chises,  and  to  proceed  therein  in  such  manner  as  is  usual  in 
**  cases  of  informations  in  the  nature  of  a  ^uo  warraiHt^!^ 

And  by  9  Ann.  c.  20.  "  If  it  shall  appear  to  the  ««d  respective 
courts,  that  the  several  rif^t  of  divers  persons  to  the  said  offices 
or  franchises  may  properly  be  determined  on  one  information, 
'*  it  shall  and  may , be  lawful  for  the  said  respective  courts  to  give 
^  leave  to  exhibit  one  such  information  against  several  persons, 
*'  in  order  to  try  their  respective  rights  to  «uch  offices  or  fran- 
"  chises.^' 

And  by  9  Ann.  c.  idO.  ^'  Such  person  or  persons  against  which 
**  snch  information  or  informations  in  the  natnre  of  a  qisto  mxirunto 
**  shall  be  sued  or  prosecdted,  slfaaTI  appear  and  plead  as  of  Hhe 
"  same  Term  or  sessions  in  which  the  said  information  or  infor- 
'^  mations  shall  be  filed,  unless  the  court,  where  such  informations 
''  shall  be  filed,  shall  |;ive  iurther  time  (1)  to  ^uch  person  or 

^'  persons 

(1)  After  the  rales  are  made  absolute  against      shall  l)e  only  one  information  againtt  jdL     fiorr. 
diners  defendants,  the  court  may  direct  that  there      573. 1S70.    Vide  Cowp.  489. 
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persons  tgaiBst  t^hom  such  informatioh  shaB  b^  exhibited,'  to 
'•plead/' 

Aod  b;  9  Ann.  c.  20.  "  Such  person  or  persons  who  shall  sue 
'*  or  prosecute  such  infonnaUon  or  informations  in  the  nature  oif 
«<  a  quo  warranto,  shall  proceed  thereupon  with  the  most  con- 
'•  venient  speed  that  may  be." 

M)  5  Con.  Dig.  Sect.\5*  And  by  9  Ann.  c.  20.  it  is  further  enacted  and  declared, 
tMod  C34  "  That  in  case  any  person  or  persons,  against  whom  any  informa*- 
Str.  58f[°95S.  '  ^  ^^^  ^^  informations,  in  the  nature  of  a  quo  warranto,  shall,  in 
Burr.2f77.  ''  any  of  the  said  cases,  be  exhibited  in  any  of  the  said  courts, 
4  Mod  58.  "  ^^^  ^^  found  or  adjudged  guilty  of  au  usurpation,  or  intrusion 
Rex  •.*Pon«oft.  "  "**<>>  <>'  unlawfully  holding  and  executing  any  of  the  said  offices 
by,  95  Geo.  s.  **  or  franchises,  it  shall  and  may  be  lawful  to  and  for  the  said 
^Ib^'rhP"  "  c<>u^*^  respectively,  as  well  to  give  judgment  of  ouster  against 
4i4e'.  *  '  •'  such  person  or  persons,  of  and  from  any  of  the  said  offices  or 
Ssyer^t  liiw  of  **  franchises,  as  to  fine  such  person  or  persons  respectively  for  his 
Coiti,293.  €4  ^j.  xJ\eiT  usurping,  intruding  into,  or  unlawfully  holding  and. ex- 
**  ecuting  any  of  the  said  offices  and  franchises,  &c/' (8) 

**  And  by  9  Ann.  c.  26.  s.  5.  it  shall-  and  may  be  lawful  to  and 
^'  for  the  said  courts  respectively  to  give  judgment  that  the  rela- 
**  tor  or  relators^  in  such  information  named,  shall  recover  his  or 
''  their  costs  of  such  prosecution :  and  if  judgment  shall  be  given 
**  for  the  defendant  or  defendants  in  such  information,  he  or  they 
.  .  "  for  whom  such  judgment  shall  be  given,  shall  recover  his  or 
''  their  costs  therem  expended  against  such  relator  or  relators, 
**  such  costs  to  be  levied  by  a  capias  ad  satisfaciendum,  fieri  facias, 
''or  elegit:' 

(9)  11  Hen.  4.  ^^'  ^^*  A°^  *>?  9  ^""'  ^'  ^'  *•  7.  "  the  statute  for  the 
c9.  ''  amendment  (9)  of  the  law,  and  all  the  statutes  of  jeofsM]s(10) 

(10)  14  Ed.  5.  44  g|j  jj  y^  extended  to  informations  in  nature  of  a  quo  warranto, 
9  Hen.  5.  c.  4.  **  ^^  proceedings  thereon,  for  any  of  the  matters  in  the  said  act 
4  Hen.  4.  c.  5.    **  mentioned." 

8  Hen.  6.  c.  IS. 

and  15.  3«  Hen.  8.  c.  90.  18  £fi<.  c.  14.  tl  Jnc.  1.  c.  13.  16  &  17  Car.  S.  c.  8.  (stjled  m  1  Ven- 
tris,  100.  an  omnipotent  act.)  4  &  5  Ann.  c.  16.  9  Ann.  c.  SO.  5  Geo.  1.  c.  13.  4  Burr.  1099. 
Str.  1011.    Co.  lit  260.    ]>onglat,ll5. 

See  Wincheltea  Upon  this  Statute  a  rule  was  made  to  regulate  the  discretion 
R!e°**i96^""  of  the  Cour^  that  after  twenty  years  possession  of  a  corporate 
25^.  franchise,  no  information  in  the  nature  of  ^o  warranto  should  be 

Rex  V.  Dicken,  granted  to  disturb  it ;  but  that  since  that  time  each  case  stood 
satr™^^      on  its  own  circumstances;   but  this  being  found  too  long  a 

period,  a  new  general  rule  was  made  by  the  Court,  that  when  a 
person  had  been  in  quiet  possession  of  a  corporate  franchise  for 
six  years,  th^y  would  not  under  any  circumstances  suiFer  it  to  be 
Vjwb  the  iftt      disturbed.     But  the  legislature  interposed  soon  afterwards. 

dayofTrini^ 

Term,  1795,  de-  t  And  uow  by  32  Geo.  3.  c.  68.  in  order  to  secure  the  free- 
tedantstoio-  dom  of  election,  and  the  quiet,  good  order  and  tranquillity  of 
iHtmSiTf  (2  cities,  boroughs,  and  towns  corporate,  it  is  enacted,  '*  that  the 
fMwammto,  ''  defendant  or  defendants  to  any  information  in  the  nature  of  a 
tor  the  exetdie  «  «j|^  warranto,  for  the  exercise  of  any  office  or  franchise  in  ai^ 

of  anj  office,  .  •■  ^t  «;♦„ 

BMiy  plead  the  *^*V*. 

holding  it  lix  yean  or  more,  &c. 


it 


u 

€t 
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'<  city,  boroui^,  or  town  corporate,  whether  exhibited  with  leave 
'^  of  the  Court,  or  by  his  majesty's  attorney  general,  or  other  offi- 
*^  cer  of  the  crown  on  behalf  of  his  majesty,  by  virtue  of  any 
*'  royal  prerogative  or  odierwise,  and  each  and  every  of  theni' 
*^  severaUy  and  respectively  to  pleads  that  he  or  they  had  first' 
actually. taken. upon  themselves,  or  held  or  executed  the  office 
or  franchise  which  is  the  subject  of  such  information,  six  years' 
'*  or  more  before,  the  exhibiting  of  such  information,  such  six 
years  to  be  reckoned  and  computed  from  the  day  on  which' 
such  defendant  so  pleading  was  actually  admitted  and  sworn 
into  such  office  or  franchise ;  which  plea  shall  and  may  be' 
**  pleaded  either  singly,  or  together  with  and  besides  such  plea' 
^  as  he  or  they  might  have  lawfully  pleaded  before  the  passing' 
of  this  act,  or  such  several  pleas  as  the  Court  on  motion  shau 
allow ;  and  if,  upon  the  trial  of  such  information,  the  issue 
joined  upon  die  plea  aforesaid  shall  be  found  for  the  defend-' 
ant  or  defendants,  or  any  of  them,  he  or  they  shall  be  entitled 
to  judgment,  and  to  such  and  the  like  costs  as  he  or  they 
**  'would  by  law  have  been  entitled  to,  if  a  verdict  and  Judgment 
'^  had  been  given  for  him  or  them  up<Hi  the  merits  of  his  or  their 
"  tijtle." 

t  But  by  32  Geo.  3.  c.  58.  s.  2.  it  is  provided  "  That  in  every  FoiHritoieor 
'*  such  case  the  prosecutor  of  such  information  may  reply  to  such  ®®**  wS^  •"* 
"  plea,  any  forfeiture,  surrender,  or  avoidance,  bj^  the  defendant,  Xrauitioii^iuy* 
*'  of  such  office  or  franchise  happening  within  six  years  before  be  replied  to 
**  the  exhibition  of  such  information,  whereon  the  defendant  may  ""^pl^*- 
**  take  issue,  and  shall  be  intitled  to  costs  in  manner  aiforesaid.^' 

t  And  by  32  Geo.  3.  c.  58.  s.  3.  it  is  further  enacted,  '*  That  Title  deriTed 
"  if  any  person  or  persons  against  whom  any  such  information  ^^ ^l^hT 
**  as  aforesaid  shall  be  exhibited  shall  derive  title  under  an  elec-  J^^  on  ao- 
*'  tion,  nomination,  swearing  into  office,  or  admission  by  any  count  of  defect 
**  person  or  persons,  the  title  of  such  person  or  persons  against  ^**  ^'^'^rfLt 
''  whom  such  information  shall  be  exhibited,  shall  not  be  de-  lu^'irh^'IrM 
**  feated  or  affected  by  reason  or  on  account  of  any  defect  in  the  in  the  eierdfe 
*'  tide  of  such  person  or  persons  so  electing,  nominating,  swear-  of  *»a  office  «ix 
''  ing  into  office,  or  admitting,  in  case  such  person  or  persons  to^e^iM^ 
*'  under  whom  title  shall  be  derived  as  aforesaid  was  or  were  in  tkMi. 
'*  exercise  de  facto  of  the  franchise  or  office  (in  virtue  of  which 
**  he  or  they  so  elected,  nominated,  sworn  in,  or  admitted)  at  a 
'^  period  six  years  at  least  previous  to  the  time  of  filing  such  in- 
''  formation,  and  his  or  their  title  shall  not  have  been  questionSed 

by  any  legal  proceedii^  carried  on  with  effect.'^ 

't  And  by  32  Geo.  3.  c.  56.  s.  4.  it  is  further  enacted,  "  That  Officer  having 
the  mayor,  bailiff,  sheriff,  town  clerk,  or  other  officer  of  any  ^^"*^y  <" 
corporation,  having  the  custody  of,  or  power  over,  the  records  ^^!Sb^^!^«ii!t 
**  of  the  same,  shall,  upon  the  demand  of  any  person,  bein^  an  anjineBbtt 
officer  or  member  of  such  corporation,  on  the  payment  of  one  1''^'^'^^ 
sh&ling,  permit  such  person,  on  any  day  or  days,  except  Christ-*  ^^Sfflfadwii 
mas  day.  Good  Friday,  and  Sunday,  between  the  hours  of  nine  sioooflraeaen, 
^  in  the  morning  and  thine  in  the  afternoon,  to  inspect  the  books  ^'J^^J^^"*^ 
**  add  papers  wkemn  the  admission  or  swearing-in  of  the  free- 

**  men« 


ti 
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''  vs^/^p,  fcwgWHW,  or  Q4m  l«emhen  or  oflkors  of  suck  coirpora- 
'J  tioA  (Ml  l^^  9oft9X^  wd  lo  baye  c^ifa^^  or  muiMtea  of  the  ad- 
**  Wsa^i^  01"  tfak^  ^QtiF5  of  fwearing^  of  any  one  or  more  of 
''  »ui;|i  ixeeoke^,,  biirg^aesj  or  olk^  memhera  or  ofioers^  upon 
<<  paying  sUp^Dca  for  ^^rn  ^^>^  hundred  words  for  Mrriting  the 
*^  wa\e  %  and  if  aaqb  n^<Mr,  baiiifi^  ahortC  town  clerk,  or  other 
V  ofl^er«  $baU  i:^i|4^  or  deny  to  any  peraon,  hereby  intitled  to 
**  deipaiy)  \\^  the  ip«p«cttoa  of  s^fk  hooks  or  papers^  or  to  have 
''  €M>pie9  Of  ipiaujkeA  thkereoi  aa  aforesaid^  9«ich  mayor,  haiiiff, 
*'  <^fi4«  town  d.^rki  or  otjb^r  ofiboer  shall,  for  every  such  offence, 
"  foffj^  mA  pay  tib«  saoi  of  one  bwadred  piKMinds^  together  with 
'*  full  CQ9ts  of  $m%  to  ldl»^  Her,  or  them,,  who  shall  mform  and 
**  ^m.  for  ^  saxBo,  within  one  year  aftei^  sndt  offence  conmkted, 
*^  \^  %^.i94>  of  deb^  biUii  plaint,  or  ipfomation^  in  any  of  bia  ma^ 
'' j«aty'«  cQUfte  of  reooid  at  Westminster^  whei^ein  ao.eseoin, 
*'  protfi^tio9>  wagw  of  W«  HQf  more  dian  cno  imparlance,  ah^U 
'<  bf  rilow^j*" 

Upon  thQse  statutes  th^  foUowii^g;  particulars  are  remarkable. 
^^tU?  nllft'       f  Fimar,  If  a  person  in  answer  to  a  motion  for  an  informa- 

1  Term  Mep.  f .      .    »  '  «  %  %       r^  ii»'i  ■ 

1  Black.  Rep.    tion  mo  worrafUo  can  shew  to  the  Court  that  his  right  to  the 
470.  francnise  in  ^u^stion  has  been  already  determined  on  a  moffida- 

S^lu'iar!^*  *^^'  ^^  ^**  *^  ^^^  '^^^"^  acquiesced  (a)  in  for  six  years ;  or  that. 
(•)  Sin.  atf «  it  depended  on  the  ri^ht  of  those  who  voted  for  him,  which  hath 
Bvvd^  Ma.  not  been  yet  tried ;  or  that  the  franchise  no  ways  concerns  the 
M^wstlf,^*'  public  (as  aU  thos^  which  relate  to  the  government  of  a  corpo-» 
547.  '  *  ration^  (b)  or  the  election  of  members  gf  parliament  (e),  and 
Stra.  657.  fairs,  and  markets,  (d)  are  said  to  do),  but  is  wholly  of  a  private 
{{^'  ^^°'  iWrtvre  (e),  a4  a  cjmh^  warren,  to;. ;  {/)  or  that  the  eketion  by 
(^>86e  Resv^  whi^h  b^  Qb^imQ  is  ^^roeable  to  charter ;  or  that  he  never  acted 
wbHireU,  5  uiidor  It^  (g)  the  Court  will  not  grant  the  infonnation,  unless  there 
Tem  Bep.  85.  j^  ^^^^  pwtJQiilw  and  ealraorduiary  oirciunstanGes  in  the  ease. 

B^cStfcifi,  f  S^coNDi^Yy  It  is  not  precisely  determined  how  far  a  deri- 

nZf^'a    *^  va^ve^title  to  a  corporate  franchise  may  be  impeached  when  the 

s!?rpK5^  original  holder  died  possessed  of  it  undisputeci;  for  (he  rights  of 

R^  ^JX*  electors  possessed  d^  Jhcto  of  a  franchise  cannot  be  impeached 

^a-  ^:  by  an  information  in  the  natMre  of  a  qMfl  waifvarito  against  the 

STemRe^  elected.     But  when  thero  is  no  qther  mode  of  trying  the  right  of. 

595.  the  elector  to  vote,  the  Court  will  grant  an,  inform^Ltiou  fuo  w(ir^ 
ranto.  a^nst  the  elected. 

RflK  V.  Heara,  t  Thibplt,  The  CeMrt  will  not  graat  an  infomatioB  in  the 
f  Term  Rep.  nature  of  qtu)  warranto  against  a  pevto;^  exeroisiiig  a  eorporate 
^^*  franchise  to  which   he  has  been  legally  elected,  un^til  he  has 

been  i-emoved  hj  the  corporation,  although  he  has  <^ommitte4  ^n 

offence  which  might  amount  to  a  forfeituret 

Rex  9.  BmhI,  t  ]FoimTRiiT>  That  the  pavty  applying  for  the  information 
s  Term  B#p.  staiidmg  in  the  same  cirsumateaoas  as  the  person  against  whom 
^^'  '  he  appheif  aa  when  the  grantin|(  the  lAfonqatioa  may  dlsftanchise 

80  many  aa  to  endangev  the  disaohitmi  of  the  eorporation,  the 
Court  will  csflfeiie  tMir  «baoietion  and  lefoae  tbo  information. 
Bnl  tha  feat  di^l  the  defendant's  tide  had  been  before  tittacbed 

by 
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hjf  ^  ^iliMf  inforoMlioii  mA  ftbundooed^  witt  fasve  no  iadueice 
with  tbe  CfiHit* 

t  Fifthly,  The  Court  will  refuse  to  grant  an  information  in  Rezv.Mbrt- 
th€  nature  ot  qua  warranto  bocaiise  the  paity  applying  for  it  had  1oc1(».9T«m» 
s^re^d  n^X  to  e|kforc^  9  hjtrUv  Mpoo  wbic^  ha  now  grounded  ^P*^^^ 
his  attempt  to  impeach  tho  d^iiebiiit's  tltlQ..    But  it  is  no  Qb<^ 
jection  to  an  application  for  an  information  against  a  mayor  for 
his  not  having  taken  the  sacrament  within  the  proper  time  before 
bis  election  that  die  relators  concurred  in  hii  ^«ctiw^  hec«imse  Rex  v.  Smith,  . 
that  defect  is  a  Utent  one,  arising  firom  thfe  ^iwviott  of  au  act  57^^"°'^'^* 
positively  required  by  the  tegulature, 

t  Sixthly,  An  information  in  the  nature  of  quo  warranto  lies  Rex  «.  Mein, 
Qjgaiut  a  portreeve  ef  a  borough  and  iBaupr,  who  as  portreeve  is  ?^^^' 
the  returning  offccr  of  tha  borough. 

t  Seventhly,  That  an  application  for  an  tnformatioii  quo  lUx  v,  Sy- 
warranto  made  on  the  affidavits  of  aev^al  persons  of  whom  all  monds,  4  Term 
but  one  have  consented  to  the  election  proposed  to  be  impeached,  ^P'  **^* 
may  be  granted  on  the  afifhivit  of  that  ooe  if  he  avow  himself  to 
be  the  relator. 

t  Eighthly,  No  information  quo  warrunt9  ^W  b^  grafted  Rexv.Camwr. 
against  any  corporation  as  a  body  for  any  usurpation  on  the  then,  sBorr. 
crown,  except  in  the  name  of  the  Attorney  General.  ^^' 

m 

t  Ninthly,  That  where  any  one  of  several  issues  iix  a  quo  Rex  v. 
wrrani4^  iDfomiatiQii  is  fbund  for  the  prosecutor,  on  which  Downes, 
judgment  of  ouster  is  ^iv^^  h^  !•  intitled  to  coata  oa  all  the  i^""  ^^* 
issues. 

«  '  .       . 

t  Tenth  LY,  It  is  not  sufficient  in  an  application  k>  the  Court  Rex  «.  Whit- 
for  an  information^  to  state  that  the  defendant  beiqg  elected  ^j^'aj^^ 
tendered  himself  to  be  sworn  in ;  for  there  must  be  a  us&  aa      ^' 
well  as  a  claim  of  a  franchise  in  order  to  found  an  application 
for  an  information,  in  the  wtttre  of  a  qua  HMrraate. 

t  Elevbntbly,  That  before  the  exbibittng  of  any  information  Cartfa.  50s. 
in  the  nature  of  a  quo  warranto,  the  relator  ought  to  enter  into  a'  ^'^*  ^^^* 
raQf)gai9luic«  in  tw^oty  poimda  lo  pursae  the  aame  with  eflect^ 
&c.  pursuant  to  the  itatnte  4  and  6  WilU  and  Mary,  c.  18.  before 
recited  ;  for  that  statute  extends  to  all  informations^  whatavei"  ex- 
hibited by  the  master  of  the  Crown  office ;  and  that  if  the  pro-  5  r  jj  ^47. 
a^Utar  d^  not  plead  to  trial  within  a  twelvemonth  after  is^ue  2'stra.  io4«.' 
joined,  the  defendant  is  intitled  to  costs  to  the  extent  ef  such' 
recognizance. 

t  TwELFTHLYy  That  the  prosecutor  of  an  information  in  the'  1  Stra.  S3. 

i^tvkx^  of  ^  quQ  vmr^Q  slwil  pi^y  Qovt^  far  BQt  propppdiagto  s»yfr,iso.    .^ 
tris^l  puraus^Qt  to  4u»tic«i. 

,  t  T»i»T|;f:NTi|i.Yj  Tliat  th^  statute  9  Ann.  c  ?0.  dg^a  pot  lUx  ».  wu, 
extend  to  give  costs  IQ  ap  inform^tioa  iq  the  nature  of  ^quo  %Dar-  ^hm^  I  ^mr   , 
ranto,  unless  for  the  usurpation,  &i;.  of  corporate  Qwces  aod  f^^^i^  p^; 
rights  to  freedom  in  corppratiQnS;^  or  other  corporate  rights,  $^3.      '    ^' 

*  -'  t  Four- 
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AM  w.M^mm^w'  >  t  FouBTBBMTHLT,  Thftt  a  defendant  in  executian  for  the  con- 
glt  4  Tern  lenpt  and  for  the  costs  on  a  quo  warranto  information  is  intitled 
'^P-  ^^*         to  be  discharged  under  the  lords'  act 

s  Sm.  1099.  t  FiFTBBNTHLY,  That  the  court  will  in  its  discretion,  and 
s  Bun.  796,  according  to  the  circumstances  of  the  case,  discharge  a  rule  for 
4  Boir.  IMS.     ^  ^^  warranto  infonnation  with  costs. 


And  now  I  am,  in  the  second  place,  to  consider  the  nature  of 
such,  infonnation  as  is  partly  at  the  suit  of  the  kins,  and  partly  at 
the  suit  of  Uie  party,  which  is  commonly  cdled  an  Infobmation 
QuiTam. 

8ee9.7Wi]s.  ^  ^^^  ^^  having  a  great  affinity  with  actions  on  statutes,  I 
t59.  '  shall  consider  them  together,  and  endeavour  to  shew, 

1.  In  what  cases  they  lie. 

2.  What  ought  to  be  the  form  of  them. 

3.  In.  what  coorta  ihcgr  may  be  brought. 

4.  In  what  county. 

5.  Within  what  time. 

6.  Who  are  disabled  to  bring  them. 

7.  Whether  there  may  be  a  nonsuit  in  them. 

8.  Whether  the  informer  or  defendant  may  appear  by  attorney. 

9.  In  what  cases  there  shall  be  costs. 

10.  Whether  the  defendant  may  wage  his  law,  or  take  advan- 
tage of  a  protection. 

11.  In  what  manner  the  defendant  is  to  plead  to  such  an  in- 
formation or  action. 

1£.  By  whom  the  replication  shall  be  made. 

...  id.  In  what  manner  the  issue  shall  be  joined,  and  where  it 

shall  be  tried. 

14.  Where  the  verdict  may  be  found  as  to  part  of  the  info^rma- 
tion  against  the  informer,  and  as  to  other  part  for  him. 

15.  What  judgment  on  such  an  information  or  action  is  good. 

16.  Whether  the  penalty  of  a  penal  statute  may  be^onponnded 
or  granted  over. 

As  to  the  FiBST  Poimt,  viz.  In  what  cases  an  information  or 
.  action  fiit  tarn  will  lie.    \ 

WiMiiMiMt  Sect.  17.  I  (a)  take  it  for  granted,  Uiat  they  lie  on  no  statute' 
only  ghret  a  f  which  prohibits  a  thing  as  being  an  immediate  offence  against 
^^Irie^  the  public  good  in  general,  under  a  certain  penalty,  unless  the 
hiibot to  be*  whole  or  pi^t  of  such  penalty  be  expressly  given  to  him  who  will 
coutldared  m  a  sue  for  it ;  because  (b)  otherwise  it  goes  to  the  Ving,  and  nothing 
IjrIbuIis.    can  be  demanded  by  the  plurty. 

(•)SAndr.lW.    (Qt  Andr.^H    «Jotie«»«$4.    1  Andr.  139, 140.    Sffa.8t8. 

But 
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'  -But  ^hcre  sock  statute  gives  any  part  of  such  -  penalty  to  him  (e)  Co.  Eot. 
ytko  will  soe  for  it  *'  by  action  or  information,  8cc."     I  take  it  to  l^ll^^\^^' 
be  settled  at  this  day,  that  any  one  may  bring  such  action  or  in*  134,"  13*8,  &c'. 
formation,  and  lay  his  demand  (c)  ictm  prQ  domino  rege  quam  pro  Dyer,  95, 346. 
seipsoXd).  l^^''^^^' 

L.  qoin.  £d.  4.  117, 1 18.    (d)  4  Coke,  13*    IS  Coke,  134. 

.  Also  where  a  statute  prohibits,  or  commands  a  thing,  the  («)  ■*  Co.  13. 
doing  or  omission  whereof  is  an  immediate  damage  to  the  party,  HetJey,^i2«. 
mskd  abo  highly  concerns  the  peace,  safety,  or  good  government  Qa.  1  Sid.  333. 
of  the  public,  or  the  honour  of  the  king,  or  of  his  supreme  courts  ^jf^'*  **JL 
of  justice,  as  the  statutes  of  the  (e)  scandal  of  great  men ;  of  (/\)  ^^    "    '      ' 
hue  and  cry,  and  those  that  restrain  certain  suits  in  the  (g)  civil  Co.  £ntS48, 
cyr  canon  law  courts,  or  even  in  inferior  (A)  common  law  courts,  ?"l'  |j^  ,    ^ 
it  seems  to  have  been  the  general  opinion,  that  the  party  grieved  ^^^^  ^i,  54. 
may,  and  it  is'  holden  (2 )  by  some,  that  he  ought  to,  bring  his  ac-  C.  Jac.  134. 
tion  on  such  statute  tarn  pro  domino  rege  quam  pro  seipso.    And  ^^f,^™ 
it  seems  to  be  taken  {k)  as  a  ground  in  some  books,  that  where-  /^^^  ju^ul,  433. 
ever  the  king  is  to  have  a  fine  on  an  action  on  a  statute,  the  ac-  a)  4  Coke',  13. 
tion  must  be  so  laid ;  but  not  where  the  defendant  is  only  to  be  <J)  C. Jac.  134. 
amerced.     But  I  much  question,  whether  this  be  a  good  general  Moor^9ii. ' 
settled  rule  in  relation  to  this  matter ;  since  in  an  action  on  the 
statutes  of  hue  and  cry,  the  defendant  shall  (/)  only  be  amerced ;  (/)  C.  Jac.  35a 
and  yet  such  action  may  certainly  be  laid  tarn  pro  domino  rege 
quam  pro  seipso. 

..  Also  in  actions,  which,  by  the  common  law,  a  man  may  bring 
topi  pro  domino  rege  qtuim.pro  seipso,  as  in  those  for  injuries  to 
the  party,  mixed  with  a  high  contempt  to  the  king,  (as  where  a  /„^  f  K.Al)r.i. 


T     ~    ,  ^  '^ ,       , —  .z: — z^ — ^ . o— "--, —  ooi.o^XfOx 

suit  of  the  party,  or  the  shenii  sutlers  one  taken  on  such  a  capias  C  Eliz.  877. 

to  (0)  escape),  the  plaintiff  is  (/?)  said  to  have  his  election  to  lay  Parallel  Cases, 
his  action  this  way,  but  not  to  be  compelled  so  to  do.     To  which  s^  Abr.  93, 
may  be  added,  that  the  plaintiff  cannot  so  lay  his  action  for  a  41  Assize,  is. 
common  trespass  at  common  law,  and  yet  therein  the  defendant  JT"  Assise,  49. 
k  to  be  fine/  (p)C.Jac.6i9. 

Neither  does  the  opinion  I  would  contend  against  seem  to  be  (9)  Co*  Eiit. 
confirmed  by  the  constant  course  of  precedents;  but,  on  the  con-  *Jj  ^^t- 
trary,  many  of  those  on  the  statutes  against  (q)  forcible  entries,  both  wajs. 
and  on  the  statutes  against  (r)  illegal  distresses,  do  not  lay  the  (0  Rastai,  tvk 
action  tarn  pro  domino  rege.  quam  pro  seipso;  and  yet  there  are  (s)  JJJ?'*' ^^*' 
authorities  in  this  last  case,  as  well  as  in  the  former,  that  the  de-  (0)  Co,  Ent  45. 
fendant  is  liable  to  be  fined.     But  the  case  of  an  (t)  action  on  2  35 1].  6.  6. 
and  3  Edw.  6;  c.  13,  wherein  it  seems  clear  that  it  is  not  neces-  ?  1?*au^^---. 
sary  to  lay  the  action  tarn  pro  domino  rege  quam  pro  seipso,  does  Qu.  D^er,  177. 
not  seem  to  come  up  to  the  point;  because  it  is  generally  holden,  1  l>8nTers,460. 
that  the  defendant  is  only  amerciable  in  such  action,  being  in  na-  ^^^'  *^^' 
ture  of  action  of  debt,  and^not  finable,  as  it  is  said  (u)  that  he  (t)  Moor,  911. 
may  be  in  an  indictment  or  information  grounded  on  the  (x)  con-  «  R-  Abr.  223. 
tempt  of  the  statute.  S."i.f  i«!k 

(u)  Moor,  911.    C.Jac.  5S8.631.    (x)Savil.6t 

As  to  the  Second  Point,  viz.  What  ought  to  be  the  form  of 
£uch  infornjation  or  action. 
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Sect^  18.  Having  in  the  precedent  chapter^  section  92.  endear 
voured  to  shew^  that  there  is  no  need  that  such  information  or 
action  conclude  contra  pacem,  and  in  section  96.  whether  it  be 
necessary  for  them  to  conclude  in  contemptum  regis ;  and  in  sect. 
100.  that  they  need  not  recite  the  statute  whereon  they  are 
grounded;  and  in  sections  10 1^  102,  8u:.  what  mis*recitals  of  a 
statute  will  be  fatal;  and  in  sect.  110,  111,  &c.  how  far  it  is  ne- 
cessary' to  bring  the  case  within  the  very  words  of  the  statute ; 
and  in  sect.  116,  1 17-  how  far  it  is  necessary  to  conclude  contra 
formam  statuti :  and  in  sect.  115.  in  what  cases  one  may  have 
judgment  on  a  statute^  in  an  action  brought  at  common  law; 

I  shall  in  this  place  observe  only  these  following  particulars : 

(9)C.  Jac.ia4.  ^^c^  19.  First,  If  an  information  contain  several  offences 
Bat  see  Rex  v.  against  a  Statute,  and  be  well  laid  as  to  some  of  them  but  de- 
SalaidMw,  1       fg^^jy^  33  ^^  ^jj^  ^^g^^  ^j^^  informer  may  have  judgment  for  so 

-wheraitis  '  much  as  is  well  laid,  (y)  As  where  the  words  of  the  statute  are 
doubted  whe-  fully  pursued  in  the  description  of  some  of  the  offences  and  not 
^  be^victed  ^^  others ;  (z)  or  where  some  of  the  times  that  the  defendant  hath 
of  two  distinct  offended  against  the  statute  are  expressed  with  convenient  cer- 
offenoeaiothe  taiuty,  and  Others  not;  as  where  it  is  alleged  that  the  defendant, 
ume  informa-  f^j.  eleven  months,  and  more,  from  the  tenth  of  September  in  such 
(f)  1  Sid.  368.    a  year,  unto  the  ninth  of  September  in  fhe  year  following,  used 

2  Keble,  366. '  a  trade  without  having  been  an  apprentice,  &c.  or  was  absent 
C^M^sig^^^  ^^^^  church,  &c.  in  which  cases  judgment  shall  be  given  for  the 
C.  Eliz.  835.  eleven  months.  But  if  the  whole  time  be  expressed  ihcon- 
Bunburyi4S.63.  sistently,  as  that  the  defendant  was  an  offender  eleven  months, 
Ta^lo??Bac  ^^  ^®  ^"*  ^^  November  in  such  a  year  to  the  first  of  August 
aX.*S9.«.  '    following,  the  whole  is  void  for  the  repugnancy,  as  hath  been 

more  fully  shewn,  chap.  25.  sect.  62. 

a)iJone8,20i.      Sect.  20.  Secondly,  It  seems  to  be  settled  at  this  day«  that 

!:!ro.  Car.  556.    it  is  in  the  election  of  him  who  brings  an  action  on  a  penal  sta- 

Dvcr?  95.^'^^  *"*®'  which  gives  one  moiety  of  the  forfeiture  to  the  king,  and 

3  Lev.  374, 375.  another  to  the  informer,  either  to  have  a  writ  againt  the  defen- 
Qa.DBlia.66,67.  dant,  quod  reddat  (a)  domino  regi  et  A.  B.  qui  tarn,  Sfc.  quas  eis 
R  Act.^wlc  ^«*^^\or  to  have  it  in  this  form,  yiiod  reddat  A.  B.  qui  tarn,  Sfc. 
Sb&L  4.'  quas  ei  debet. 

J7H.8. 23.  Ai       • 

(6)  B.Act.  ^^^  't  seems  to  be  settled,  that  whether  the  wnt  be  m  the  one 

Pop.  5.  .  form  or  the  other,  it  is  well  pursaed  by  a  declaration  in  the  name 

LQaiii.Ed.4.  of  the  plaintiff  only.  (6) 

Vii.  L^Sr'  Sis!      ^^?  ^^  seems  to  be  doubtful,  whether  there  be  any  necessity 

*  that  either  the  writ,  or  count,  in  any  such  action,  do  express  that 

it  is  brought  by  it  for  the  king  as  well  as  the  party,  as  hath  been 

more  fully  shewn  in  the  seventeenth  section ;  and  there  is  a  (c) 

(e)IUBta],  4S7.  precedent  for  such  an  action  brought  in  the  king's  name  by  A.  B. 

qui  pro  seipso  in  hoc  parte  sequitur. 

(d)  Jonei,  «61,  But  seems  (d)  agreed  that  every  information  must  be  in  this 
«6«.  form,  that  the  informer  tcan  pro  domino  rege  mam  pro  seipso  se- 

Cokc*8Ent73iv  9^^^^^»  ^^^"  where  it  is  brought  on  a  statute  wnich  gives  one  third 
^  part  of  the  penalty  to  a  third  person. 

But  I  find  some  difference  as  to  the  forms  of  such  informations,^ 

as 


^ 
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as  to  some  other  respects ;  for  sometimes  they  say,  (e)  that  the  W  Oo,Ent.S70^ 
action  accrues  to  the  informer^  qui  tarn,  8fc»  to  demand  the  sum  ^si^Aesf^* 
forfeited  for  the  king  and  himself;  and  (f)  sometimes  that  it  ac-  (/)Co.£nt. 
crues  to  the  king,  and  to  the  informer,  qui  tarn,  8^c.  and(g)  some-  ^69.  366. 365. 
times,  that  it  accrues  to  the  king  and  to  J.  S.  &c.  (viz.  where  the  (g)Co,lnu^u 
statute  divides  the  penalty  into  three  parts,  &c.)  and  also  to  the  «  Keb.  820. 
informer  qui  tarn,  S^c,  and  sometimes  they  have  no  (A)  clause  at  2  Modem,  lOO. 
all  of  this  kind.  W  ^^- 

And  (i)  qiuRre,  if  it  be  not  fatal  to. have  any  such  clause  where  ({)  i  Lutw.i62. 
the  penalty  is  not  recoverable  by  the  information^  but  requires  a 
subsequent  one«  grounded  on  the  conviction. 

Also,  sometimes  such  informations  pray  process  against  the  r%)Co.Ent.364. 
defendant,  to  bring  him  in  to  (k)  answer  to  the  informer,  qui  tarn,  ^Igl^^^G^' 
^c.  only  ;  sometimes  {I)  to  answer  tarn  domino  regi  quam  A.  B.  (»)  co.  EnL  ' 
qid  tarn,  S^c.  and  (m)  sometimes  to  answer  de  et  super  pramissis  37i,  372. 
generally,  without  expressing  to  whom. 

Sect.  21.  Thirdly,  Regularly  it  is  safest  for  evei'y  such  in* 
formation  or  action  to  demand  the  very  sum  due  to  the  infoimer, 
and  neither  more  or  leas;  for  it  hath  been  adjudged,  (n)  that  if  ^"^^'Sj^^ 
an  action  on  a  statute  demand  the  whole  forfeiture  for  the  in-  27  H.  8. 23. 
former,  where  the  statute  eiKes  part  of  it  to  the  kins,  it  is  in-  Vide  Hob.  S45. 
aufficient.  BuiL  N.  p.  we. 

Also  it  hath  been  holden,  (o)  that  if  the  information  make  no.(«)Hobart,245. 
demand  at  all,  or  demand  more  or  less  for  the  party  than  appears  3^^^\ 
to  be  his  due,  it  is  insufficient  as  to  him,  yet  (p)  perhaps  it  may  (p)c.Car.330. 
be  good  as  to  the  share  of  the  forfeiture  given  to  the  king.  .  331. 

Cunninghani «. 
Bennet,  Tiin.  1  Geo.  1.  C.  B. 

Also  it  hath  been  (q)  adjudged,  that  it  is  sufficient  to  demand  (?)  ^  Jones, 
the  share  due  to  the  informer,  without  making  any  mention  of  ^^ 
that  due  to  the  king. 

Also,  (a)  where  the  quantum  of  the  forfeiture  depends  upon  the  (r)  i  Jonet, 
finding  of  the  jury,  as  it  does  on  the  statute  of  Forestalling,  if  *^»  ^^* 
hath  been  adjudged  sufficient  to  leave  a  blank  (1)  for  the  sum. 

Also  it  hath  been  (5)  adjudged,  that  a  popular  action  may  con-  (0  B.  Act  Pop. 
elude  '*  ad  grave  damnurn,'*  without  adding,  *'  of  the  plaintiff :"  *' 
because  every  offence,  for  which  such  action  is  brought^  is  sup- 
posed to  be  a  general  grievance  to  every  body. 

Sect.  2,2.  Fourthly,  It  is  enacted  by  18  Eliz.  c.  5.  sect.  1. 
^  That  none  shall  be  admitted  or  received  to  pursue  against  any 
"  person  or  persons,  upon  any  penal  statute,  but  by  way  of  infor- 
''  mation  or  original  action,  and  not  otherwise.^' 

And  it  hath  been  adjudged  that  no  popular  action,  since  this  («)C'Eli2.76,77. 
statute,  can  be  brought  on  a  former  statute,  either  by  (0  bill  in  fj^'tgl^' 
the  king's  bench,  or  by  (w)  |>laint  in  an  inferior  court,  but  only  by  ru)C.Ell«.544. 
original  writ  or  information;  whether  the  statute  on  which  such  W*?^-^-l^" 
acUon  IS  grounded  (v)  inflict  a  penalty  generally,  without  saying  Moore,W.39a. 

how  3  Inst.'  194. 

0 

m 

(1 )  Q.  As  to  the  blank,  if  it  would  not  be  bad  >    1  Bac.  Abr.  38.  tn  noiis, 
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(r)  4  &  5  P.  &  how  it  shall  be  recovered,  or  expressly  give  a  recovery  by  bill  or 
M.  5. 8. 3«,  S3,  plaint,  &c. ;  as  that  of  4  and  5  Ph.  8c  Mary,  a^inst  (x)  making 
6  Coke  19  kerseys  without  having  served  an  apprenticeship ;  and  that  of  5 
Moore'.M.  lS\iz»  c.  4.  against  (y)  foUoy^ing  any  other  trade  without  having 
(y)  5  EU«.  4. 8.  served  an  apprenticeship. 

C.EIii.544.    Noy,  60. 

(s)iR.  Abr.  Yet  the  contrary  hath  been  since  expressly  adjudged  (2)  as  to 

^^'  such  former  statutes  as  expressly  give  a  recovery  by  bill  or  plaint, 

because  the  statute  of  18  Eliz.  c.  5.  dot^  not  mention  original 
(a)  Mde  t  D.  writs,  but  original  actions  }  and  a  suit  by  bill  or  plaint  is  an  (a) 
SLem^i^'  original  action  in  the  cpurt  in  which  it  is  commenced,  and  there- 
fore may  reasonably  seem  to  be  only  within  the  intent  of  the 
statute,  where  it  is  removed  into  a  superior  court,  and  there  pro- 
ceeded upon.  And  if  this  be  the  meaning  of  the  statute,  (1)  I 
see  not  how  any  suit  whatever,  by  bill  or  plaint  on  any  penal  sta- 
tute, can  be  within  the  purview  of  it  while  such  bill  or  plaint  con- 
tinue in  the  court  in  which  they  were  commenced,  whether  the 
statute  on  which  they  are  brought  do  expressly  mention  them, 
or  leave  the  method  of  suing  to  the  general  construction  of  law. 
To  which  may  be  added,  that  the  statute  21  Jac.  1^  c.  4.  sect.  K 
seems  to  suppose,  that  actions  on  penal  statutes  ^may  indifferently 
be  brought  by  writ,  plaint,  bill,  or  information ;  for  the  words  are. 
That  all  offences  hereafter  to  be  committed. against  any  penal 
statute,  for  which  any  common  informer  or  promoter  may  law- 
fully ground  any  popular  action,  bill,  plaint,  suit,  or  information, 
before  justices  of  assize,  8cc.  shall  be  commenced.  Sec.  by  way  of 
action,  plaint,  bill,  information,  or  indictment  in  the  proper 
"  county,  before  the  justices  of  assize,  &c." 

(()€.Br».434.  However,  it  seems  clear,  (6)  that  no  suit,  by  bill  or  plaint,  by  a 
^  C  Eliz  P^^ty  grieved,  suing  upon  a  clause  either  expressly  or  impliedly 
76, 77.  *  relating  to  himself  only,  is  within  the  said  statute  of  18  Eliz.  For 
3  l..eoD.  237.      it  is  expressly  provided,  sect.  6.  ''  That  it  shall  not  restrain  any 

''  certain  person,  body  politic  or  corporate,  to  whom;  or  to  whose 
(c)C,  Elu.  76,  '^  "^^  ^"y  forfeiture  is  limited  by  any  statute,  and  not  generally  to 
77.  '   *'  any  person  that  will  sue;  but  that  every  such  person  may  sue  as 

3  Leon.  isr.      u  before."  (c) 

But  where  the  party  particularly  grieved  by  an  offence  against 
a  statute  sues  for  a  forfeiture  generally  limited  to  any  one  who 
will  sue  for  it,  he  seems  to  be  as  much  within  the  restraint  of  the 
said  statute,  as  if  he  were  not  the  party  grieved. 

(d)  Lutw.  16J.        Sect>  23.  Fifthly,  {d)  In  an  action  on  a  statute,  which  requires 

some  oi&cers  at  one  certain  time  after  their  admission,  and  others 
at  another,  to  qualify  themselves  by  certain  acts,  it  is  safest,  ex- 
pressly to  shew  the  time  when  the  defendant  was  admitted  to  his 

office, 

(1)  In  an  action  on  tlie  21  Hen.  8.  c  13.  s.  26.  and  that  '*  orieinar*  as  there  read  does  not  mean 
for  non-residence,  it  was  objected  that  this  was  a  "  original  writ,  *  but  "  original  action,"  as  contra- 
proceeding  by  bill,  whereas  it  should  have  been  by  distinguished  from  proceedings  in  inferior  courts 
information  or  original  according  to  the  statute  16  and  (he  Star  Chamber,  where  the  proceedings  were 
£liz.  c.  5.  i  but  the  court  said  that  a  proceeding  by  in  a  summary  way  by  libel  or  complaint.  L^igh  o. 
bill  is  an  original  action  within  the  18  Eliz,  c.  6.  Kent,  3  Term  Rep.  565. . 
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office,  and  that  he  neglected  to  qualify  himself  in  th^  time  limited ; 
and  also^  that  he  actually  exercised  his  office  after  such  neglect; 

Sect.  24.  Sixthly,  It  is  said  (e)  that  the  fact  is  sufficiently  (#) Shower, 3.37. 
alleged  after  a  quod  cum  in  an  action  on  a  statute,  but  not  in  an 
information. 

As  to  the  Third  Point^  viz.  In  what  courts  such  an  informa- 
tion or  action  may  be  brought. 

» 

Sect.  £5.  Having  already,  c.  5.  sect.  33.  endeavoured  to  prove,  ^^^^  jj^^  ^^ 
that  where  a  statute  appoints  that  a  penalty  shall  be  recovered  in  ijones,i93.  ' 
any  of  the  king's  courts  of  record,  the  offence  may  be  indicted  Littkion,  163. 
before  justices  ot  oyer  and  terminer,  though  not  in  a  court-leet,  J^Ve^'^s 
or  of  (/)  pie-powder,  or  such  others,  instituted  for  special  pur-  (/)c.  Eliz* 
poses ;  and  intending  under  the  next  particular,  incidentally  to  ^3o. 
consider  what  auita  may  be  brought  in  the  courts  of  Westmin-  ^  ^°^*'  ^' 
STER  Hall,  on  penal  statutes,  I  shall  only  take  notice  in  this     v    ^   .     ^ 
place,  that  where  a  statute  limits  suits  by  an  informer  qui  tarn  to  j^g^    °   *^     ' 
other  courts,  yet  any  (g)  one  may,  by  construction  of  law,  exhibit  c.  Jac  178^ 
an  information  in  die  Exchequer  for  the  whole  penalty  for  the  l^^' 
use  of  the  king.  *^.  S.ep«....S9. 

As  to  the  Fourth  Point,  viz.  In  what  counly  such  informa- 
tion or  actioa  may  be  brought. 

Sect.  26.  It  is  enacted  by  31  Eliz.  c.  5.  s.  5.  **  That  in  any  de- 
"  daration,  or  information,  not  being  exhibited  by  such  officers 
''  of  record,  as  had  in  respect  of  their  offices  before  the  time  of 
*'  the  said  statute  lawfully  used  to  exhibit  informations,  or  sue 
''  upon  penal  laws ;  and  not  (A)  concerning  champerty^  buying  of  (A)  Par.  4.  B.  i. 
**  titles,  or  extorting,  or  the  king's  customs,  &c.  or  usury  or  fore-  c.  so.  sect  47. 
''  stalling,  8cc.  the  offence  again»t  any  penal  statute  shall  not  be  p^^  ^195^ 
*'  laid  to  be  done  in  any  other  county  but  where  the  matter  alleged 
**  to  be  the  offence  was  in  truth  done:    And  that  the  defendant 
may  traverse,  and  allege,  that  the  offence  supposed  to  be  com- 
mitted, was  not  committed  in  the  county  were  it  is  alleged ;  which 
being  tried  for  the  defendant,  or  if  the  plaintiff  be  thereupon 
nonsuit,  the  plaintiff  shall  be  barred  in  that  action  or  informa- 
''tion." 

» 

Sec/.  27.  It  is  further  enacted  by  3 1  Eliz.  c.  5.  s.  6.  ''  That  all 
**  suits  for  using  unlawful,  or  not  using  lawful  games,  or  for  not 
**  having  bows  or  arrows,  or  for  using  a  trade  without  having  been 
''  brought  up  in  it,  (i)  shall  be  sued  and  prosecuted  in  the  general  (0  Farren,  fui 
'' quarter-sessions  of  the  peace,  or  assizes  of  the  same  county  Jf**'^*^*™** 
"  where  the  offence  sjiall  be  committed,  or  otherwise  inquired      ^^'' 
'^  of,.he;ard  and  determined,  in  the  assizes,  or  general  quarter- 
^'  sessions  of  the  peace  o(  the  same  county  where  such  offence 
"  shall  be  committed,  or  in  the  leet  within  which  it  shall  happen, 

and  not  in  any  wise  out  of  the  same  county  where  such  offepce 

shall  happen  or  be  committed." 

In  the  construction  of  this  ^statute  the  following  particulars 
seem  most  remarkable : 

Sect.  28.  First,  That  it  bath  been  adjudged,  that  the  defen- 
dant 
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dant  can  h&vQ  no  advantage  of  the  abovie-recited  clause,  which 
appoints,  that  alt  offences  against  penal  statutes  shall  be  laid  in 
the  contrary  ad-  ^^^  proper  counties  but  (k)  only  by  way  of  plea ;  and  this  con- 
judged,  struction  seems  very  agreeable  to  the  purport  of  the  said  clause ; 
C.Elifc 735,736.  i\^^  words  wliereof  are,  **  That  the  defendant  may  traverse  the 

'^  county,  &c.  which  being  tried  for  him,  or  if  the  plaintiff  be 
'^  thereupon  nonsuit,  the  plaintiff  shall  be  barred,  8lc." — But  this 
point  is  otherwise  settled  by  ^1  Jac.  1.  c.  4.  s.  3. 

(0  C.  Eiiz.  645.      Sect.  29'  Secondly,  That  the  said  cl&use  extends  (/)  not  to 
cTV  ^'^78  ^'    ^^y  ^"^^  ^y  ^  party  grieved,  or  by  the  (m)  attorney-general,  but 

only  to  those  brought  by  common  informers. 

Sect  SO.  Thirdly,  That  the  last  recited  clause  concerning 

suits  for  using  a  trade  without  having  been  brought  up  in  it,  &c. 

which  are  appointed  to  be  brought  at  the  assizes  or  sessions,  in 

the  proper  county,  and  not  in  any  wise  out  of  the  county,'  restrains 

(n)  CJac.  i78,s  not  an  information  in  the  (n)  king's  bench  or  exchequer,  for  such 

s^Hc  Id  37S      offence  happening  in  the  same  county  were  those  courts  are  sit- 

lIobaH,'i84.     ^^S'i  ^^^  ^^^  negative  words  of  the  statute  are  not,  that  such 

suits  should  not  be  brought  in  any  other  court,  but,  that  they  sliall 

not  be  brought  in  any  other  county ;  and  the  prerogative  of  these 

high  courts  shall  not  be  restrained  without  express  words.  (1) 

But  where  the  offence  is  in  a  different  county,  such  suits^  in 
those,  or  any  other  courts,  out  of  the  proper  county,  seem  to  be 
(»)  Vide  Hob.  within  the  express  (o)  words  of  the  statute;  yet  it  was  long  a 
C?  Jac.*85.  ^^^y  S^^^^  (P)  question,  whether  an  action  of  debt  or  information 
(p)i  keb.584.  in  the  courts  of  Westminster-hall,  were  not  to  be  construed  to 
2  Keb.  99. 125.  be  out  of  the  meaning  of  them  :  but  this  point  is  now  settled  in 
l^d^^3.40o!  ^^^  constnlction  of  the  statute  of  21  Jac.  1.  c.  4.  as  shall  be  more 
'  fully  shewn  hereafter. 

Sect*  31  i  It  is  enacted  by  the  said  stat,  of  £1  Jac.  1.  c.  4.  '*  That 
all  offences  to  be  committed  against  any  penal  statute,  for  which 
any  common  informer  or  promoter  may  lawfully  ground  any 
popular  action,  bill,  plaint,  suit,  or  information  before  justices 
"  of  the  assize,  justices  of  nisi  prius  or  gaol-delivery,  justices  of 
**  oyer  and   terminer,  or  justices  of  peace,  in  their  general  or 
''  quarter  sessions  (except  offences  against  the  statute  concerning 
bait  25V  &  B.  "  (?)  recusancy,  8cc.  or  maintenance,  &c.  or  the  king's  customs, 
i.p.'384.  "  Ac,  or  transporting  gold,  or  silver,  or  munition,  or  wool,  or 

R;iyniond»  394.  «» leather,  &c.)  shall  be  commenced  sued,  prosecuted^  tried,  re- 
covered and  determined,  by  way  of  action,  plaint,  bill,  informa- 
tion or  indictment  before  the  justices  of  assize,  justices  of  nisi 
prius,  justices  of  oyer  and  terminer,  justices  of  gaol-delivery,  or 
before  the  jusltices  of  the  peace  of  every  county,  city,  borough 
or  town  corporate,  and  liberty,  having  power  to  inquire  of,  hear 
and  determine  the  same,  in  England  or  Wales,  wherein  such 

•'  offences 
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(1)  See  Hill  v.  Dechain,  StUes,  382.  and  Spar-  that  the  former  shall  be  socd  in  any  of  the  coarta 

row  V.  Urquhart,  2  Burr.  1042.  that  the  jarisdic-  at  Westminster,  and  provides  that  it  should  and 

tion  of  the  superior  courts  may  be  ousted  by  no-  might  be  lawful  fur  iustices  of  Uie  peace,  &c.  to 

cessary  implication  as  well  as  express  words,  and  hear  and  detemiinc  the  latter ;  the  court  held  that 

therefore  in  the  case  of  Gates  qui  tarn  v.  MeJlish,  tlie  proviso  ousted  -the  superior  courts  of  the  juris- 

on  the  statute  25  Geo.  3.  c.  51.  which  creates  diction  as  to  tlie  ten  pound  peualtics,  3  Term  Rep* 

penalties  of  fifty  pounds  aud  ten  poniids,  and  enacts  44S. 
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offences  shall  be  cominittecl,  in  any  of  the  courts,  places  of  judi 
cature^  or  liberties  aforesaid,  respectively^  only  at  the  choice  of 
the  parties  who  shall  commence  suit,  or  prosecute  for  the  same, 
and  not  elsewhere,  save  only  in  the  said  counties,  or  places 
usual  for  those  counties,  or  any  of  them :  and  that  the  like  pro-  ' 
cess  in  every  popular  action,  bill,  plaint,  information  or  suit,  to 
be  commenced,  sued  or  prosecuted,  by  force  of,  or  according 
^*  to  the  purport  of  this  act,  be  had  and  awarded,  to  all  intents  and 
**  purposes,  as  in  an  action  of  trespass  vi  et  arms  at  common  law. 
**  And  that  all  and  all  manner  of  informations,  actions,  bills, 
''  plaints,  and  suits  whatsoever,  to  be  commenced,  sued,  prose- 
cuted, or  awarded,  either  by  the  attorney-general,  or  by  any 
officer  whatsoever,  or  by  any  common  informer,  or  other  person 
*'  whatsoever,  in  any  of  his  majesty's  courts  at  Westminster,  for 
or  concerning  any  of  the  offences  aforesaid,  shall  be  void." 

Sect*  32.  By  21  Jac.  1.  c.  4.  s.  3.  it  is  further  enacted,  "  That 
if  on  the  general  issue  the  offence  be  not  proved  in  the  same 
*'  couqty  in  which  it  is  laid,  the  defendant  shall  be  found  not 
''  guilty,^  as  shall  be  more  fully  shewn  under  the  eleventh  partir- 
cular. 

Sect.  33.  And  by  21  Jac.  1.  c.  4.  s.  •  "  No  officer  shall  receive,  vide  Cro.  Car. 
"  file,  or  enter  of  record,  any  information,  bill,  or  plaint,  count  or  ^i^- 
"  declaration,  grounded  op  the  said  penal  statutes,  or  any  of  them,  ^  i^t  i9S. 
"  which  by  this  act  are  appointed,  to  be  heard  and  determined  in  Salkeld,  367. 
''  their  proper  counties,  until  the  informer  or  relator  hath  first  ^'  ^y-  **^' 
"  taken  a  corporal  oath  before  some  of  the  judges  of  that  court,  ^"^'*^'  ^^ 
*'  that  the  offence  or  offences  laid  in  such  mformation,  &c.  was 
'^  or  were  not  committed  in  any  other  county  than  where,  by  the 
**  said  information,  &c.  the  same  is,  or  supposed  to  have  beea 
*'  committed,  &c.  the  same  oath  to  be  there  entered  of  record.'' 

In  the  construction  of  this  statute  I  shall  observe  the  following 
particulars : 

Sect,  34.  First,  That  as  the  law  is  now  (r)  settled,  no  action  (r)  i  Salk.  572. 
of  debt,  or  information,  or  other  suit  whatever,  can  be  brought  g^S^'  ^^ 
in  any  court  of  Westminster  Hall,  on  any  penal  statute  made  be-  2  ljemz,t04t. ' 
fofe  the  said  statute  of  21  Jac.  c.  4.  for  any  offence  not  therein  3  Inst.  192. 
exc,epted,  for  which  the  offender  may  be  prosecuted  in  the  coun-  J°S:  "^JJ^^ff^ 
^^y*  (^)  unless  such  offence  shall  be  committed  in  the  same  county  1  LeTioz/249. 
iu  which  the  court  shall  sit;  and  surely  this  cannot  but  be  thought  3  LeTioc,7i.' 
most  agreeable  to  the  meaning  as  well  as  the  letter  of  thfe  said  ^  v^ul*'  IJJ' 
statute;  the  whole  provision  whereof  would  be  to  little  purpose,  401.447.45a. 
if  such  suits  should  be  construed  out  of  it.    And  as  to  the  ob-  iSid.  303.359. 
jection,  that  if  all  suits  on  penal  statutes  should  be  wholly  taken  1^* 
from  the  superior  courts,  all  offences  against  them  would  become  doubted, 
dispunishable  by  the  offender's  removing   himself  out  of  tlie  iVentri8,364. 
county  wherein  he  committed  them,  because  the  courts  in  the  ?idl"i92^ 
statute  mentioned  have  no  jurisdiction  out  of  the  counties  wherein  Sop.  wet  30. 
they  sit,  it  hath  been  (I)  answered,  that  process  of  outlawry  will  iLatwyche465 
lie  against  such  offenders,  by  virtue  of  the  above-recited  clause  R^Xnd^394 
of  the  said  statute,  which  gives  the  like  process  in  all  suits  pro-  («)^joncs,i93! 
secuted  according  to  the  purport  of  it,  as  in  actions  of  trespass  Sup.  sect.  so. 
at  the  common  law.  f/v'?"se.  4i5. 

„         (t)  ]  S8lkdd,373 
oCCtt 
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(it)  1  Saik. 372.      Sett.  35.  SECONDLY*  That  (ti)  where  a  subsequent  statute 
Hick's  Caae,      gives  an  action  of  debt,  or  any  other  remedy*  for  Ae  recovery  of 
Carthew,  465.    ^  penalty  in  any  court  of  record  generally*  it  so  far  impliedly  re- 
peals the  restraint  of  21  Jac.  c.  4.  and  consequently  leaves  the 
informer  at  his  liberty  to  sue  in  the  courts  of  Westminster  Half.' 

(x)  1  Ventris,8.  SecL  36.  THIRDLY,  That  the  statute  of  21  Jac.  c.  4.  gave  (jt) 
C.Car.  112.146.  no  jurisdiction  to  the  courts  therein  mentioned*  over  any  offences* 
10  Jon'e8,^i98.  ***  relation  to  which  they  had  none  before ;  and  (y)  therefore  that 
Hattoii,9B,  99.  suits  for  such  offences  must  be  brought  in  the-  courts  of  West- 
(3f)C.Car.ii2.  minster  Hall  in  the  same  manner  as  before. 

Salkeld,  372. 

Lit.  Rep.  163.  Hiitton>  98,  99.    2  Keble,  106.    Strange,  1103.    Andrews,  27. 174. 291.    1  Vin.  Ab. 

203.    6VJner,349. 


(01  JoDe8,i93.      Sect.  37-  Fourthly*  That  (z)  the  statute  hinders  not  the  re- 
Rex  v.  Martei,    moval  of  any  indictment  into  the  Kings's  Bench  by  certiorari; 
Boll.  N.  P.  196.  gfjgj.  ^iiich  it  may  either  be  tried  there,  or  in  the  country  by  nisi 
prius. 


Uoyd  V.  Skat, 
Douglas,  363. 
N.  (91). 


(a)  C.  Car.  316. 


t  Fifthly,  That  a  writ  of  error  Kes  frotn  the  King's  Bench 
to  the  Exchequer  Chamber  in  a  qui  tarn  action  of  debt. 

*  « 

Sect.  38.  Sixthly,  That  (a)  an  officer,  by  receiving  an  infor- 
Vide4ln8t.272.  matiou  without  such  a  previous  oath,  that  the  offence  arose  in 
2  Inst.  193.  jj^g  same  county  in  which  it  is  laid,  doth  not  make  the  same  pro- 
ceedings upon  it  erroneous  ;  for  the  act  is  only  directory  to  the 
officer,  but  doth  not  intend  that  such  oath  shall  be  made  parcel 
of  the  record ;  and  therefore  the  omission  of  it  cannot  be  assigned 
for  error :  and  yet  the  act  is  express,  '*  that  such  oath  shall  be 
entered  of  record.'*  But  quart,  if  the  Court  may  not  properly 
be  (b)  moved  to  set  aside  such  process ;  as  having  bsued  con- 
trary to  the  directions  of  the  statute  ?  (t) 

Sect,  39.  Seventhly,  That  no  (c)  suit  by  a  party  grieved  is 
within  the  restraint  of  the  statute. 


(b)  Vide  $alk. 
376. 
,Sap.  sect.  10. 


(c)  Cro.  Eliz. 

6^. 

Noy,7l. 

Shower,  334.    3  Leonard,  237. 


Shipman,  qai 
tamo.  Hen 


qat  t  Eighthly,  That  the  statute  21  Jac.  1.  c.  4.  only  restrains 
ibest,^  the  proceedings  on  penal  statutes  in  the  superior  courts,  where 
109!™  ^*  ^^^  informer  before  the  passing  of  .that  statute  might  have  sued, 
in  the  inferior  as  well  as  in  the  superior  courts,  '*  by  action,  bilU 
''  plaint,  suit,  or  information ;"  and  therefore  if  a  previous  statute 
give  certain  penalties  to  be  recovered  ''  by  action  of  debt  or  in- 
'*  formation  m  the  courts  at  Westminster ;''  and  by  a  subsequent 
clause  give  jurisdiction  to  **  the  justices  of  assize,  of  gaol-dehvery, 
'*  and  of  the  peace,  to  inquire  of  the  premises,  and  to  hear  or  de- 
*'  termine  the  same/'  .the  inferior  courts  can  only  proceed  by  in- 
dictment 


(t)  This  clause  of  the  statute  was.  thought  to 
be  obiokte,  1  Bae.  Abr.  64.  notis.  But  on  a  no- 
tibo  to  stay  proceedings  in  a  penal  action,  because 
the  plaintiff  had  not  filed  any  affidavit,  that  the 
offence  was  committed  within  the  county,  or  within 
a  year  before  the  action  was  brought,  according  to 
the  direction  of  this  statute,  the  Court  held,  that 
an  act  of  parliament  cannot  be  repealed  by  nmi 
vser,  and  therefore  stayed  the  filing  of  the  declara- 
tion. While  t?.  Boot,  3  Term,  Rep.  274.  Bat  in  an 


action  or  information  in  the  superior  courts,  the 
want  of  such  an  affidavit  is  not  a  sufficient  ground 
to  stay  the  proceedings  on  motion  after  verdict, 
Leigh  V.  Kent,  3  Term  Rep.  d6{.  ot  in  any  pre- 
vious stage  of  the  cause,  Balls  v.  Atwood,  1  H. 
Black.  Rep.  546.  for  that  the  statute  21  Jac.  1.  c 
4.  does  not  controul  any  of  those  penal  statutes 
on  which  actions  are  to  be  brought  in  the  superior 
courts,  SlTeroU  Rep.  364.    See  Andrews,  fb. 
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dictment  or  presentment ;  but  the  iaformer  may  bring  an  action 
of  debt  in  the  courts  at  Westminster. 

_  *  « 

As  to  the  Fifth  Point,  viz.  Within  what  time  such  informa* 
tion  or  action  may  be  brought. 

« 

Sect.  40.  It  is  to  be  observed,  that  all  popular  actions  were 
limited  to  a  certain  time  by  7  Hen.  8.  c.  3.     But  this  (d)  statute  ^}^f^^^^{ 
being  repealed  by  SI  Eliz.  c.  5.  I  shall  take  no  farther  notice  of  ^'pfius,\9b. 

Sect,  41.  It  is  enacted  by  the  said  statute  of  31  Eliz.  c.5,  sect.  4  Modem,  i44. 
5.  "  That  all  actions,  shits,  bills,  indictments,  or  informations  J^^^^^y"'  ^^* 
''  which  shall  be  brought  for  any  forfeiture  upon  any  statute  pe-  Cartbewi  9St. 
'^  nal,  made,  or  to  be  made,  whereby  the  forfeiture  is  or  shall  be  U.  R^y.  78. 
**  limited  to  the  queen,  her  heirs  or  successors  only,  shall  be  l^oog*«»»*^ 
**  brought  within  two  years  after  the  offence  committed ;  and  not 
after  two  years.    And  that  all  actions,  suits,  bills,  or  informa- 
tions, which  shall  be  brought  for  any  forfeiture,  upon  any  pe- 
nal statute,  made,  or  to  be  made,  except  the  statutes  of  tillage, 
the  benefit  and  suit  whereof  is  and  shall  be  by  the  said  statute 
limited  to  the  queen,  her  heirs  or  successors,  and  to  any  other 
^  that  shall  prosecute  in  that  behalf,  shall  be  brought  by  any  per- 
''  son  that  may  lawfully  sue  for  the  same,  within  one  year  next 
**  after  the  offence  committed  ;  and  in  default  of  such  pursuit, . 
''  that  then  the  same  shall  be  brought  for  the  queen's  majesty,  « 
**  her  heirs  or  successors,  any  time  within  the  two  years  after  « 

**  that  year  ended.  And  if  any  action,  suit,  bill,  indictment,  or 
"  information,  shall  be  brought  after  the  time  so  limited,  the 
"  same  shall  be  void.'  And  it  is  provided,  that  where  a  shorter 
*'  time  is  limited  by  any  penal  statute,  the  prosecution  must  be 
*'  within  that  time." 

Sect.  42.  By  18  Eliz.  c.  5.  s.  1.  it  is  also  enacted,  "  That  upon 
^'  every  information  which  shall  be  exhibited  on  any  penal  statute, 
a  special  note  shall  be  made  of  the  very  daj^,  month,  and  year 
of  the  exhibiting  thereof  into  any  office,  or  to  any  officer,  which 
lawfully  may  receive  the  same,  without  any  antedate  thereof  to  ^' . 

be  made ;  and  that  the  same  information  bf  accounted  and  taken 
^'  to  be  of  record  from  that  day  forward,  and  not  before :  and 
^  that  no  process  be  sued  out  upon  such  information,  until  the 
''  information  be  exhibited  in  form  aforesaid,  Sec.  and  that  ev^ry 
"  clerk  making  out  process  contrary  to  thia>'act  shall  forfeit  forty 
*'  shiUings,  &c.''' 

m 

Sect.  43.  By  £1  Jac.  1.  c.  5.  it  is  farther  enacted,  ''  That  no 
^*  officer  shall  receive,  file,  or  enter  of  record,  any  information, 
'^  hiii,  plaint,  count,  or  declaration,  grounded  on  any  penal  sta- 
''  tute  (being  {d)  within  the  provision  of  the  said  statute  of  21  (6t€ro.Car. 
*^  Jac.  c  4.)  until  the  informer  or  relator  hath  first  taken  a  cor-  ^^^- 
"  j^oral  oath,  before  some  of  the  judges  of  the  court,  that  he  be-  J  i^^  ^g. 
''  lieves  in  his  conscience,  the  offence  was  committed  within  a  Salkeid,  576. 
"  year  before  the  information  or  suit,  within  the  county  where  ^^^  **^  mrtter 
**  the  said  mformation  was  commenced,  &c.''  see  the  asui  sec 

In  the  construction  of  these  Itaitutes,  I  shall  observe  the  fol- 
lowing particulars : 

Sect. 
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(/)  Hob.  sro.  Sect*  44.  First,  That  (e)  if  an  offence  prohibited  by  any  pe- 
4  Mod.  144.      nal  statute  be  also  an  offence  at  common  law,  the  prosecution  of 

Buil.*lJfp.  195.  ^^'  ^®  ^^  *°  offence  at  common  law,  is  no  way  restrained  by  any 

of  these  statutes. 

605.  ^'  ^  Sect.  45.  Secondly,  That  if  a  suit  on  a  penal  statute  be 
Shower,  353,  brought  after  the  time  limited,  the  defendant  needs  not  plead  thq 
^'  statute,  but  (f)  may  take  advantage  of  it  on  the  general  issue. 

h)  C.Car.  331.      Sect.  46.  THIRDLY,  That  if  an  information  qui  tarn  be  brought 

^  Jac.  366.       after  the  year  on  a  penal  statute,  which  gives  one  moiety  to  the 

3  w'P*2%^'   informer,  and  the  other  to  the  king,  it  is  naught  only(g)  as  to  the 

informer  but  good  for  the  king. 

(0  Sup.  8. 38.  Sect.  47.  Fouethly,  That  the  party  grieved  is  (A)  not  within 
C.  eHb.  645.      the  restraint  of  these  statutes',  but  may  sue  in  the  same  manner 

3  Leon.  237.  before 

Shower.  354.        *®  DCIOrC. 

Carthew,  232.    Ld.  Raymond,  78.     B.  N.  P.  195. 

(fe)  Shower,  5ec.  48.  FIFTHLY,  That  it  seems  not  to  be  settled,  whether 

353, 351.  the  suing  of  a  latitat  within  the  year  be  a  sufiicient ,  commence- 

ment of  a  suit  on  a  penal  statute,  to  avoid  the  limitation  of  these 
statutes  F  (1) 

(QSbower,353. '     Sect.  49*  SixTULY,  That  it  (I)  seems  also  to  be  questionable, 

.  ^^'  Jf •  ^*  ^^^'  Whether  a  suit  by  a  common  informer  on  a  penal  statute,  which 

^^e    owpcr,     g^g^  gives  an  action  to  the  party  grieved,  and  in  his  default,  after 

a  certain  time,  to  any  one  who  will -sue,  be  within  the  restraint  of 

these  statutes  ? 

Sect.  50.  Seventhly,  That  it  seems  questionable,  whether 
.  the  clause  in  SI  Eliz.  c.  5.  s.  4.  by  which  it  is  enacted,  **  That 
''  nothing  in  the  said  act  contained  shall  extend  to  champerty, 
"  king's  customs,  or  forestalling!  8cc.  but  that  every  such  offence 
*'  maybe  laid  in  any  county,  any  thing  in  the  said  act  to  the  con- 
**  trary  notwithstanding,"  do  except  the  said  offences  out  of  the 
above-recited  clause  relating  to  the  time  within  which  suits  09 
penal  statutes  must  be  brought?  For  the  words  above-men- 
tioned, viz. "  but  that  every  such  offence  may  be  laid  in  any 
**  county,"  seem  to  ^strain  the  generality  of  the  precedent,  which 
says,  "  that  nothing  in  the  act  contained  shall  extend  to  such  of- 
'*  fences." 

As  to  the  Sixth  Point,  viz.  What  persons  are  disabled  to 
•  bring  such  an  information  or  action. 

Sect.  51.  It  is  enacted  by  31  Eliz.  c.  5.  s.  1. "  That  no  person, 
"  other  than  the  party  grieved,  shall  be  received  to  inform,  or  sue 
'*  upon  any  penal  statute,  that  before  that  time  hath  been  for  any 
**  misdemeanour,  by  any  order  of  any  of  the  queen's  majesty's 

"  courts, 

(1)  It  has  been  determined  that  it  is  asoffi-  day  of  saing  out  the  writ,  which  shall  be  considered 

cient  GoniQicnccroent  of  tlie  sait,  Carthew,  tSi.  as  the  comroeiicemei^  of  the  suit,  may  be  sliewn  in 

Shower,  353.    But  if  the  writ  were  not  sued  out  the  pleadings,  S  Burrow,  1423.    But  it  must  bo 

till  after  the  year,  though  by  relation  it  would  be  sued  out  within  one  year  next  after  *'  the  offence 

within  the  time,  the  plaintiff  ought  to  be  nonsuited,  committed,"  Lloyd  qui  tarn  v.  Williams,  3  WiJ>* 

3  Burrow,  1241.  Bull  N.  P.  195.    and  the  real  2a0. 
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*'  courts,  ordered  not  to  follow  or  pursue  any  suit  upon  any  pe- 
''  nal  statute." 

.    t  And  it  hath  been  adjudged,  that  neither  an  infant ;  nor  a  cor-  Strange,  1241. 
poration  can  sue  as  a  common  informer. 

As  to  the  Seventh  Point,  viz.  Whether  there  may  be  a  non- 
suit in  such  an  information  or  action. 

Sect.  52.  It  seems  agreed,  that  notwithstanding  the  king  (m)  (m) Co.  Lit, 139. 
cannot  be  nonsuit  in  any  information  or  action  wherein  he  him-  '•  ^^i^^- 1^* 
self  is  the  sole  plaintiff,  yet  any(n)  informisr  jwi f/i/n,  or  (0)  plain-  PreroTife 
tiff  in  a  popular  action,  may  be  nonsuit,  and  hereby  wholly  {p)  de-  (n)  Co.  lit.  139. 
termine  the  suit  as  well  in  respect  of  the  king  as  of  himself.  B.  Nons.  68. 

^  °  Pcerog.  116. 

(o)  B.  Nona.  35.  (  p)  37  H.  6.  5.  B.  Noos.  35.  See  Moulton  q[ui  torn  v.  Bingham,  2  Term  Rep.  511 . 
notu.  The  statnte  of  14  Geo.  2.  c.  17.  for  judgment  as  in  the  case  of  a  nonsuit  does  not  extend  to  an 
information  fpd  km  for  the  king  and  party,  Parkeri  92. 

Also  It  seems  agreed,  {q)  that  the  Attorney  General  may  enter  &^^^  Ti^itn 
a  nolle  prosequi  (which,  as  (r)  some  say,  has  the  effect  of  a  non-  (r)  Coke  Lit 
suit)  to  any  information  or  action  brought  by  the  king  only.  139. 

'   Vide  1  Sid.  430. 
Qa.  Salkeld,  31.    t  Lord  Raymond,  1039. 

As  to  the  Eighth  Point,  viz.  Whether  the  informer  or  de- 
fendant may  appear  by  attorney* 

Sect.  53.  It  seems  agreed,  that  after  (5)  plea  pleaded  on  an  («)B.Att.53, 
indictment,  information,  or  action,  for  any  crime  whatsoever,  54. 63. 101. 
under  the  degree  of  (0  capital,  the  defendant  might  always,  by  ^  |J^*  J  ^ 
the  favour  of  the  Court,  be  permitted  to  appear  by  attorney,  f^  Assitej  rs. 
Also  it  seems,  that  generally  the  Court  might  always  dispense  (OB.Att.  63. 
with  the  personal  appearance  of  the  defendant,  even  before  (u)  ^^  ^^®'''  **^* 
plea  pleaded,  (x)  except  in  such  cases  wherein  a  personal  appear-  iLeylnz,  146. 
ance  is  required  by  some  statute,  as  it  is  in  {y)  pramunire,  &c.  in  Vide  2i£dw. 
which  cases  it  seems  generally  agreed,  that  an  appearance  by  ^^'^  ^^ 
attorney  cannot  be  admitted  without  ^me  special  writ  or  grant  (x)  i.  Att.'48. 
to  that  purpose,  whether  the  defendant  be  a  peer  (z)  or  com-  53. 104. 
mpner.     It  is  said  indeed,  in  RolFs  Reports,  that  Sir  (a)  Anthony  l^^^^^^i^ 
Mildmay  was  suffered  to  plead  a  pardon  to  a  pr^munire  by  at-  15  h.  7. 9'. 
tomey,  and  no  mention  is  made  of  any  such  -writ  or  grant.     But  F.  N.  B.  66. 
1  presume  that  there  was  a  clause  to  this  effect  in  his  pardon.       ggf  ei^a*"* 

37  H.  6.  27.  3  H.  7.  6.  C.  Jac.  462,  616.  22  Edw.  4. 33, 34.  (y)  See  cases  letter  t.  (s)  15  H.  7. 9. 
39£dw.  3.7.    (a)  1  KoII,  190.     2  BaUlrode,  29^. 

Sect.  54.  By  18  Eliz.  c.  5.  s.  1.  it  is  enacted,  "  That  eveiy  Howaninfor. 
"  informer,  upon   any  penal   statute  shall   exhibit  his  suit  in  ^'  ****  •"*• 
**  proper  person,  and  pursue  the  same  only  by  himself,  or  by  his 
'^  attorney  in  court' (1);  and  that  he  shall  not  use  any  deputy  or 
"  deputies  at  all.^ 

Sect.  55.  By  9,9  Eliz.  c.  5.  b.  21.  it  is  recited,  "  That  divers  of  In  wbatcase* 
her  majesty's  subjects,  dwelling  in  the  remote  parts  of  the  realm,  ****  '°*°!!!f'u 

u   J  u  ^••'  !•   •        1  mil  *^  •    /.  .'  1  ma?  appear  bj 

tiaa  been  many  times  maliaously  troubled  upon  uiformations  and  attorney, 
suits  exhibited  in  the  courts  of  the  king's  bench,  common  pleas^ 

and 

(1)  Therefore  an  infant  cannot  be  a  comnxm      EUls,  M.  25  Geo.  2.  and  he  cannot  be  an  attorney, 
Informer,  for  he  mutt  me  by  guardian,  Maggs  v.      because  he  cannot  be  sworn,  March,  92. 


380  OF  INFORMATION  QUI  TAM.  Bk.2. 

and  exchequer^  upon  penal .  statutes^  and  had  been  drawn  up 
upon  process  out  of  the  couiktfies  where  they  dwell,  and  driven 
to  attend  and  put  in  bail,  to  their  great  trouble  and  undoing :" — 
For  the  reformation  thereof  it  is  enacted,  "  That  if  any  person 
or  persons  shall  be  sued  or  informed  against,  upon  any  penal 
law,  in  any  of  the  said  courts,  where  buch  person  or  persons 
are  bailable  by  law,  or  where  by  the  leave  or  favour  ofthe 
"  Court  such  person  or  persons  may  appear  by  attorney,  in  every 
**  such  case,  the  person  or  persons  so  to  be  impleaded  or  sued, 
**  shall  and  may,  at  the  day  and  time  contained  in  the  first  pro- 
**  cess  served  for  his  appearance,  appear  by  attorney  of  the  same 
"  court  where  the  process  is  returnable,  to  answer  and  defend 
*'  the  same,  and  not  be  urged  to  personal  appearance,  or  to  put*' 
"  in  bail  for  the  answering  such  suits.'' 

Docs  not  extend  Sect.  56.  By  31  Eliz.  c.  10..  8.  20.  it  is  enacted,  ^' That 
to  alien  defen-  '*  this  shall  extend  only  to  the  natural  subjects  bom,  or  to  be 
daota.  *€  jjQnj  within  the  dominions  of  the  queen's  majesty,  her  heirs  or 

"  successors,  and  to   persons  made  free  denizens,  and  to   no 

"  others." 

As  to  the  Ninth  Point,  viz.  In  what  cases  there  shall  be 
costs  on  such  an  action  or  information. 

I  shall  endeavour  to  shew, 

1.  Whether  an  informer  shall,  in  any  case,  have  his  costs; 

2.  In  what  cases  the  defendant  shall  hsrve  them. 

As  to  the  first  of  these  particulars,  viz.  Whether  an  informer 
shall  in  any  case  have  his  costs. 

(b)  3Keb.78i.  Sect.  57.  I  take  it  to  be  in  a  great  measure  settled,  (6)  that  an 
1 B.  Abr.  574.  informer  upon  a  popular  statute,  shall  in  no  case  whatsoever 
1  Ventris  133.  ^^'^^  ^^  costs,  unless  they  be  expressly  given  him  by  such  sta- 
Salkeld,  206.  '  tute ;  for  it  is  certain  thai  he  cannot  recover  jfchem  by  the  com- 
Moor,  65.  mon  law,  for  that  doth  not  (c)  give  costs  in  any  case. 

3  LeviDSf  374. 

(e)  t  Inst.  288.    Gilbert's  C.  P.  268. 

(<06Edw.i.c.i.      Neither  can  he  recover  them  by  the  statute  of  Gloucester  (rf), 

which  gives  the  demandant  his  costs  in  all  cases  wherein  he  shall 
recover  his  damages;  for  this  seems  to  suppose  some  damages 
to  have  been  done  to  the  demandant  in  particular,  which  cannot 
be  said  in  any  popular  action ;  and  therefore  such  actions  have 
always  been  construed  to  be  out  of  the  benefit  of  this  statute. 

(e)3Keb.78i.       But  it  seems  agreed,  (e)  that  an  action  on  a  statute,  by  the 

ii7  W4^^^'  party  grieved,  for  a  certain  penalty  given  by  such  statute,  is 

1  Jones,  447.  within  the  statute  of  Gloucester,  because  such  penalty  is  in- 

c.  Car.  559.  tended  him  by  way  of  recompense  for  his  particular  damage  by 

\  1**^18®^'  ^^^  offence  prohibited ;  and  if  he  could  recover  that  only,  and  no 

Carthew,  230.  niore,  by  way  of  costs,  it  would  be  in  most  cases  in  vaki  for  hint 

Skin.  363. 367.  to  sue  for  it^  siuce  the  costs  of  suit  would  exceed  it. 

Holt,  172. 

12  Modem,  46.    Comb.  224. 

But  it  is  said,  that  no  costs  shall  be  recovered  in  an  action  on 
a  statute  which  gives  no  certain  penalty  to  the  party  f^rieved,  but 
only  his  damages  in  general^  8cc.  if  such  a  statute  be  introductive 

of 
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of -a  new  law,  and  give  a  remedy  in  a  ( /*)  point  not  remediable  (/)  i  R-  Abr. 
at  the  common  law.     But  there  is  not  that  mconvenience  in  this  j^Litw.so. 
case  as  in  the  former;  because  no  certain  sum  being  specified,  loCoke,  16. 
the  jury  may  give  the  plaintiff  a  full  satisfaction  by  way  of  da-  C.  Car.  560. 
mages. 

t  But  it  hath  been  adjudged,  that  in  an  action  brought  against  Witham  v.  Hill, 
a  hundred  on  the  statute  1  Geo.  1 .  c.  5.  s.  6.  to  recover  damages  *  Wii»«  9i. 
for  injuries  committed  by  rioters,  the  plaintiff  is  jsntitled  to  costs. 

f  Also  that  a  party  grieved  suing  the  hundred  on  the  statute  Jackson  v. 
9  Geo.  I.e.  22.  for  settmg  fire  to  the  plaintiff's  house,  is  entitled  T^laT^^V^ 
to  costs,  although  they  together  with  the  damages  exceed  the  ^ 

sum  limited  in  the  statute. 

t  Also  that  on  a  bond  fide  composition  of  a  penal  action  by  *  Black.  Bep. 
leave  of  the  Court,  the  plaintiff  inay  be  allowed  a  reasonable  sum  4  b^^,  ^929, 
for  h\s  costs;  and  that  on  motion  the  defendant  may  pay  the  Bull. N. P.m. 
penalty  into  court  with  costs.  Hallock  on 

CostSy  300. 

t  Also  that  if  a  plaintiff  in  an  action  on  a  popular  statute  ob-  Hallock  on 
tain  a  verdict,  and  the  judgment  is  arrested  for  a  defect  in  the  Corts,«os. 
pleadings^  he  shall  not  have  costs. 

As  to  the  second  particular,  xAx.  In  what  cases  the  defendant 
shall  have  costs. 

Stct.  58.  It  is  enacted  by  18  Eliz.  c.  5.  which  is  made  perpe- 
tual by  27  Eliz.  c.  10.  "  That  if  any  informer,  or  plaintifi,  on  a 
**.  penal  statute  shall  willingly  delay  his  suit,  or  shall  discontinue, 
**  or  be  nonsuit  in  the  same,  or  shall  have  the  trial  or  matter 
^*  passed  against  him  therein,  by  verdict  or  judgment  of  law,  that 
'^  then,  in  every  such  case,  the  same  informer  or  plaintiff  shall 
''  yield,  satisfy  and  pay  unto  the  party  defendant,  his  costs, 
"  charges,  and  damages,  to  be  assigned  by  the  Court  in  which 
''  the  same  suit  shall  be  attempted,  &c.'' 

\vL  the  construction  hereof,  I  shall  take  notice  of  the  following 
particulars : 


Sect.  59.  FmsT,  That  it  seems  to  be  agreed,  that  no  action  on  J.^"^'  *^^* 


(;)  1  Salk.  so. 

16. 

any  statute  bylhe  party  (g)  grieved,  is  within  the  purview  of  this  NQy,7ir 
statute,  the  whole  purport  whereof  seems  clearly  to  relate  only  to  2  l/jon.  116. 
common  informers:  yet  if  such  action  by  the  party  grieved,  be  ^a  HuSJ1!ml* 
**  for  any  offence  or  wrong  (A)  personal,  immediately  supposed  to  a)s  Danv. 
**  be  done  to  the  plaintiff  or  plaintiffs ;"  or  whatsoever  the  nature  Abr.  S24. 
of  the  action  may  be,  if  the  plaintiff  (/)  might  have  costs,  in  case  S^£*"^*2^* 
judgment  should  be  given  for  him,  he  shall  pay  them  on  a  nonsuit  Savii,  50."^ 
or  verdict  against  him,  8cc.  by  viitue  oiUJc)  23  Hen.  8.  c.  15.'  and  1  Burr.  402. 
(/)4Jac.  l.c.3.  Jf23. 

^  ^  Bac.  Abr.  5  Jt. 

Sect.  60.  Secondly,  That  it  hath  been  holden,  that  where  ^"^^|erfn^suV 
judgment  is  given  against. an  informer  because  the  Court  in  which  s  stre.  iios.  ' 
he  (m)  sues  has  no  jurisdiction  of  the  cause,  or  (n)  because  the  6  Viiier,S4i. 
statute  on  which  he  grounds  his  information  is  discontinued,  yet  554*™*^^' 
lie  shall  pay  costs  within  the  intent  of  the  said  statute  of  18  £3iz.  (n)'2Keb.  106. 
a  5.  which  shall  have  a  liberal  construction,  and  was  intended  to  *«•  . 

prevent  ;fidcCowp.367. 

jk  Bunburji  7t. 
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prevent  all  vexatious  informations ;  and  surely  such  ill*groiiiided 
prosecutions  cannot  but  be  thought  as  such.  ^ 

Rfix ©.Jones,  f  THIRDLY,  That  in  an  information,  if  the  prosecutor  does 
3Bttrr.  iso4.     Q^^  g^  o^  to  trial,  especially  after  notice  and  without  its  being 

countermanded,  the  defendant  shall  have  his  costs. 

Law  ^  torn  y.  f  FOURTHLY,  That  if  to  an  information  on  8  Geo.  1.  c.  19* 
Worrel,  1  VfUs.  for  killing  game,  the  defendant  plead  a  conviction  before  a  justice 

for  the  same  fact,  and  has  judgment  for  want  of  a  replication,  he 

shall  have  his  costs. 

Wilkinson  9itt         f  FiFTHLY,  That  a  qui  tarn  informer  is  liable  to  costs  on  18 

Swp.  36d!^'      ^'^^*  ^'  ^'  ^*  ^®''  ^^  ^"  informer  suing  for  the  whole  penalty 

upon  a  nonsuit  on  an  action  of  debt  on  the  21  Hen.  8.  c.  13. 
s.  £6.  for  non  residence,  though  part  of  the  penalty  is  limited  to 
the  kiqg. 

Banies»iS4.  f  SIXTHLY,  That  if  the  defendant  obtain  a  verdict  in  a  ^ks 

tarn  action  of  debt  on  the  5  £liz.  c.  4.  for  exercising  a  trade  con- 
trary to  that  statute,  he  is  entitled  to  costs. 

Town  of  Dover       f  SeVenthly,  That  where  a  defendant  obtains  a  verdict  in  a 
1  Wlf  ^  139  *     ^  ^^^  information  he  shall  have  costs,  although  he  himself  re- 
moved the  information  from  the  sessions  into  the  court  of  king's 
bench. 

Elde  fui  torn  V.  ^  EiOHTHLY,  That  if  it  appear  upon  the  record  that  the  plain- 
lUyroMSSS.  '  ^^  w  *  common  informer,  the  Court  will  not,  after  a  verdict  for 

the  defendant,  receive  an  affidavit  that  the  suit  was  really  prose- 
cuted for  the  benefit  of  another  person,  in  order  thereby  to  ex- 
empt the  nominal  plaintiff  from  costs  under  18  Eliz.  c.  5. 

English ^^to»  I  Ninthly,  That  the  Court  will  not  stay  proceedings  in  a* 
329.  *'   ^^^     9^^  ^^^  action  until  the  costs  of  a  nonpros,  in  a  former  action  by 

a  different  plaintiff  against  the  same  defendant  be  paid. 

iStra.  697.  t  Tenthly,  That  the  Court  will  stay  proceedings  in  a  qui 

1  Wils.  ^66.  tarn  action  when  the  plaintiff  resides  abroad,  until  he  give  secu- 
sstim! i«^.'^'  '^^y  *^  P^y  costs,  or,  as  it  is  said  in  one  case,  where  the  plaintiff 
Shindter  v.  Ro-  is  a  foreigner,  though  resident  in  England ;  and  that  if  a  prosecu- 
^rts,  Bull.N«  tion  upon  a  penal  statute  be  brought  in  a  feigned  name,  the 
Cowp^W         Court  will  oblige  the  real  prosecutor  to  give  security  for  cost ; 

but  that  they  will  not  insist  on  such  security  merely  on  account 

of  the  poverty  of  a  plaintiff. 

Parker  qidtaan       f  Eleventhly,  That  if  the  Court  See  reason  to  suspect  that 
TcrmRe'^*i37   *  V*^  ^^^  actiou  is  prosecuted  merely  for  the  issue  money,  they 
'  will  on  motion  permit  it  to  be  paid  into  court  to  abide  the  event 
of  the  suit. 

As  to  the  Tenth  Point,  viz.  Whether  the  defendant,  in  such 
an  action  or  information,  may  wage  his  law,  or  take  advantage  of 
a  protection. 

(o)ioH.7. 18.  Sect.  61.  It  is  said(o)  to  have  been  ruled,  that  the  defendant 
63*  ^6  ^^'  ougl*^  "ot  to  be  admitted  to  wage  his  law  in  any  such  action  or 
Co. Lit 295.      information,  because  they  are  founded  on  a  statute;  nor  do  I 

find 
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find  any  authority  to  the  contrary.     But  perhaps  it  may  be  ques- 
tioned, how  far  the  reason  given  for  the  opinion  above-mentioned 
may  be  conclusive,  since  such  an  action  or  information  doth  not 
seem  8o(j?)  properly  grounded  on  a  statute,  as  on  the  contempt  (p)  VideSiIL 
of  it.  ^-  ^^• 

But  as  to  the  question,  Whether  the  defendant  can  take  ad-  ^  n  j^  ^^  ^^^ 
vantage  of  a  protection  ?  there  seems  to  be  near  the  same  num-  firnutive,  F. 
ber  of  authorities  on  each  (q)  side.     But  th^re  is  no  great  need  Protect.  98.122. 
nicely  to  examine  these  matters,  since  generally  it  is  expressly  i^*|iJ^*™^*'e, 
provided  by  penal  statutes,  that  neither  wager  of  law,  nor  pro-  f.  Protection, ' 
tection,  shall  be  admitted  in  any  suit  brought  upon  them.  6i.  105. 

21  £d«  3. 13. 
Coke  lit.  151.    Vide  2  R.  Abr.  323. 

As  to  the  Eleventh  Point,  viz.  In  what  manner'  the  de-  , 

fendant  is  to  plead  to  such  an  information  or  action. 

Sect,  62.  I  shall  take  it  for  granted,  that  he  must  answer  to 
the  whole  (r)  time  laid  in  such  information  or  action ;  and  that  if  ^^\  vide  Bride, 
he  have  any  (5)  special  matter  for  his  excuse  or  justification,  he  114.115. 
must  set  it  forth  (1)  with  all  convenient  certainty;  and  that  if 
he  plead  the  general  issue  to  the  whole,  he  must  depend  upon  it, 
and  not  (2)  together  with  it  plead  also  a  special  plea,  either  to 
the  whole  or  part  of  the  charge. 

t  And  it  hath  been  adjudged,  that  although  the  statute  21  Jac.  4  Term  Rep. 
1.  c.  4.  8.4.  enables  the  defendant  to  plead  the  general  issue,  and  ^^^' 
to  give  the  special  matter  in  evidence,  yet  he  cannot  avail  himself 
under  such  plea  of  any  matter  which  goes  to  the  jurisdiction  of 
the  Court. 

But  for  these  matters  I  shall  refer  the  reader  to  the  books 
which  treat  of  pleading  in  general : 

And  in  this  place  shall  only  consider, 

1.  Where  a  prior  suit  depending  may  be  pleaded  to  such  an 
information  or  action. 

2.  Where  a  pardon,  or  release,  or  a  recovery  in  a  former  suit, 
may  be  pleaded  to  such  action  or  information. 

3.  What  is  a  good  general  issue ;  and  where  it  m^y  be  j>leaded. 

As  to  the  first  particular,  viz.  Where  a  prior  suit  depending 
may  be  pleaded  to  such  an  information  or  action. 

Sect,  63.  It  seems  agreed,  (i)  that  wherever  any  suit  on  a  penal  ^t)  q.  £^2. 261. 
statute  may  be  said  to  be  actually  depending,  (u)  it  may  be  pleaded  1  Roll.  49. 134. 
in  abatement  of  a  subsequent  prosecution,  being  expressly  averred  W  ^°"6'  *^* 
to  be  for  the  same  oiFence. 

Neither  (x)  will  it  be  any  exception  to  such  a  plea,  that  the  («)  c.  Elis.  eu 

offence  1  Roll.  49, 50. 

» 

(1)  For  a  quitam  information  cannot  be  quashed  plead  double  in  qui  turn,  Strange,  1044.    Bam. 

on  motion,  Strange,  953.  except  for  defect  of  juris-  K.  B.  l7. ;  for  the  statute  of  4  Ann,  c.  16.  which 

diction,  Rex  o.  Williams,  1  Burr.  385. ,  allows  double  pleading  does  not  extend  to  penal 

(9)  1  Roil  49,  50.  134.    A  defendant  cannot  actions,  Heyrick  v.  Foster,  4  Term  Rep.  701. 
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offence  in  the  subsequent  prosecution  is  liiid  on  a  day  different 
from  that  in  the  6>rmer. 

(y}Hobart,209.      Neither  (y)  doth  a  mistake  in   such  a  plea  of  the  very  day 

whereon  the  suit  pleaded  as  prit>r  was  commenced,  seem  to  be 
material  on  the  issue  of  nul  tiet  record,  if  it  appear  in  truth  to  have 
bton  commenced  before  the  other,  and  for  die  same  tfnaiter. 

And  if  two  informations  be  exhibited  on  the  very  same  day,  it 
(t)  Hobar^  158.  seems  {z)  that  they  mmy  mutually  abate  one  another,  because  there 

is  no  priority  to  attach  the  right  of  the  suit  in  one  informer  more 
than  in  the  other. 

<a)C.£liz.f6i.  Also  it  seems,  that  an  (a)  information  or  bill  (b)  the  same  day 
^t  ^^^701  *^  ^^^y  *^®  filed,  may  be  so  far  said  to  be  depending,  before  any 
Bull.  N.  P.  197.  process  issued  upon  them,  that  they  may  be  pleaded  in  abatement 
re)  C.  EiU.  677.  of  any  other  suit  on  the  same  statute.  And  from  the  same  reason 
5  (>>ke  48  ^^  seems  also,  that  a  writ  of  debt  may  be  so  pleaded  after  it  is  re- 
1  RoU.'s76.  turned ;  because  then  it  seems  to  be  agreed,  that  it  may  properly 
Cod.  Salk.  89.  be  said  to  be  depending ;  and  whether  it  may  not  also  be  so 
sEdw^'ii  pleaded  before  it  be  returned,  seems  questionable;  because, 
7  Coke,  50.  *     according  to  some  (c)  opinions,  a  writ  may  be  said  to  be  depend- 

1  Bac.Abr.4i.  ing  as  soon  as  purchased.  (3) 

As  to  the  second  particular,  viz.  Where  a  pardon,  or  release, 
or  a  recovery  in  a  former  suit,  may  be  pleaded  to  such  an  infor- 
mation or  action. 

(a)iiCo.65,66.  '^^^«  ^'  I^  seems  agreed,  that  notwithstanding  the  king  have 
5  Coke,  48.  such  an  interest  in  every  penal  statute,  that  he  may  (d)  proceed 
?i^'  ^^        ^^  ^  ^^^^  brought  upon  it  by  a  common  informer,  after  die  death, 

2  Bttkt.  «6*i,  release,  or  nonsuit  of  such  informer,  hanging  the  prosecution  ^  and 
26S.  may  also  totally  prevent  any  such  suit,  by  first  (e)  suing  for  the 
M  ^*' 541^*  whole  penalty  himself ;  or  may  totally  bar  it  by  a  pardon  or  re- 
Con.c.EUz.158.  I^ase  (f)  precedent  to  its  commencement ;  yet  if  it  be  actually 
57  H.  6. 5. 20.  commenced  before  any  suit  by  the  king,  the  informer  hath  such 
V'd^'rRoi/sS'  *"  interest  in  the  part  of  the  penalty  assigned  him  by  the  statute, 
Hutton,  82.'       ^^^^  ^^e  king  can  no  (g)  way  discharge,  or  suspend  the  suit,  as  to 

(e)  Crom.  Juris.  (A)  SUch  part. 

58. 

5  Intt  194.      11  Coke,  65,  66.      (/)  F.  Dec.  Unt.  5  Clmrter,  tl.      B.  Act.  Pop.  5,  4.      1  H.  7.  5. 

57H.6.4.    5Iiist.l94.    .5£dw.4.2,5.    (^)C.EIis.l58    1  Leonaid,  119.    lH.7.5.    57H.6^4. 

HDtton,8S.    B.Act.PopbaiD,S,4.    5  Iiut  194.    (fc)  Savil,  25. 

(QNoy,  100.  Also  it  seems  that  the  king  can  in  (t)  no  case  bar  the  suit  of  a 
Moor,  58.         party  grieved,  nor  proceed  in  it  after  the  death  of  the  plaintiff, 

&Cm 

(fc)  F.  Dec.  Also  it  seems  agreed,  (A)  that  a  conviction  or  acquittal  band 

taot  4, 5.  ^e  in  any  action  or  information  on  a  penal  statute,  whether  by 

B.  Act.  Poph.  ^^^  p^^  grieved,  or  a  common  informer,  or  a  release  bon&Jide 

C.iac.480,  firom  the  party  grieved,  or  common  informer,  (/)  after  such  a 

461, 482.  conviction,  hath  always  been  a  good  bar  of  any  subsequent  prose* 

i/coVefd5,56.  ^"^^"  f^^  ^^^  «»™^  offence. 

9£dw.4.4.  But 

(O2R0IK55.    B.  Act.Pophani,7. '5£d.4.2,5. 

(5)  The  day  of  suing  forth  the  writ  is  the  commencement  of  the  suit,  5  Burrow*  1423. 
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But  for  the  better  settling  of  these  matters^  the  statute  of  4  No  recoTery  on 
Hen.  7.  c.  20.  was  made,  by  which  is  recited,  "  That  it  had  been  »»  mformition 
us.ual  for  offenders  against  penal  statutes  to  cause  popular  actions  ^i^iSdonf  ^ 
to  be  commenced  against  them  by  covin  of  the  plaintiffs,  or  else 
when  such  actions  had  been  commenced  against  them,  to. delay 
the  same  either  by  non-appearance,  or  by  traverse  and  hanging 
the  same,  to  cause  the  like  action  popular  to  be  brought  against 
them  by  covin  for  the  same  cause  and  offence,  and  therein  by 
covin  of  the  plaintiff  to  be  condemned,  either  by  confession, 
feigned  trial,  or  release,  which  condemnation  or  release,  so  had 
by  collusion  and  covin,  did  use  to  bar  the  plaintiff  in  the  action 
sued  in  good  faith ;  and  thereupon  it  is  enacted,  '^  That  if  any 
**  person  sue  with  good  faith  any  action  popular  in  bar  of  the  said 
^  action;  or  else,  that  he  before  that  time  barred  the  plaintiff  in 
**  any  such  action  popular,  that  then  such  plaintiff,  with  good 
"  faith,  may  aver,  that  such  recovery  or  bar  were  by  covin ;  and 
•*  if  such  collusion  or  covin  so  averred,  be  lawfully  found,  such 
^  plaintiff  shall  recover,  8cc.  and  the  defendant  condemned  of 
*^  covin  or  collusion^  as  aforesaid,  shall  have  two  years  imprison- 
**  ment,  &c.  and  that  no  release  of  any  common  person  to  any 
**  such  party,  whether  before  or  after  any  action  popular,  or  in- 
**  dictment  of  the  same,  had,  or  commenced,  or  made,  hanging  the 
**  said  action,  shall  be  any  wise  available  or  effectual  to  let  or 
**  surcease  the  .said  action,  indictment,  process,  or  execution." 
Provided  always,  **  That  no  plaintiff  or  plaintiffs  be  received  to 
'*  aver  any  covin  in  any  action  popular,  where  the  point  of  the 
^  same  action,  or  else  the  covin  or  collusion,  have  been  once 

tried,  or  lawfully  found  with  the  plaintiff  or  plaintiffs,  or  against 

them,  by  trial  of  twelve  men,  and  not  otherwise.'* 

Sect.  65.  It  is  (m)  said,  that  if  a  recovery  in  a  former  suit  be  (m)Pkmd.49, 
pleaded  in  bar  of  any  popular  action,  the  plaintiff  may,  by  reason  ^* 
of  the  express  words  of  the  statute,  aver,  that  such  recovery  was 
by  covin,  without  shewing  wherein  the  covin  consisted.  (1)   But 
otherwise  such  a  general  pleading  would  be  vicious. 

As  to  the  third  particular,  viz.  What  is  a  good  general  issue, 
and  where  it  may  be  pleaded. 

I  shall  observe  die  following  particulars.* 

Sect.  66.  First,  That  if  the  defendant  plead  nil  debet  to  an 
action  or  information  qid  tarn,  it  is  safest  to  say  that  he  owes  (w)  Vide  Law  of 
nothing  to  the  informer,  nor  to  the  king ;  because  if  he  only  plead,  /Ja  ylJ^  coWs 
that  he  owes  nothing  to  the  informer,  it  may  be  objected,  (o)  that  £i>t.i65,  i&r.  • 
the  whole  declaration  is  not  answered,  which  makes  a  demand  for  (<>)  Hob.  327, 
the  king  as  well  as  the  informer :  yet  perhaps  it  may  be  a  good  |  y^^  ^^t. 
answer  (p)  to  ^uch  objection,  that  in  the  plea  that  he  owes 
nothing  to  the  informer,  it  is  necessarily  implied  that  he  owe^  ^Cw^\q^\* 
Qotfiing  to  the  king,  and  therefore  needs  not  be  expressed. 

Sect. 

{!)  Bat  the  plea  must  state  that  the  plaintiff  in  it  mast  be  specially  pleaded  ;  and  then  the  plain- 

Ihe  other  action  had  priority  of  suit,  or,  on  demur-  tiff  may  reply  wul  tM  rscord,  or  that  it  was  a  reco- 

ser,  it  will  be  bad.    Jackson  v.  Gisling,  Trin.  15  very  by  fraud  to  defeat  a  real  proseAtor;  which 

Geo.  2.     Stra.  1169.      S  Levinz,  141.      Burrow,  the  plaintiff  could  not  be  prepared  to  shew  upon 

1433.    Black.  457. — ^The  record  of  the  former  re-  the  general  issue.    Breden  fd  tarn  v.  Uarman, 

«overy  cannot  be  given  in  evidence  upon  nil  debet ;  Strange,  701. 
VOL.11.                                                     C   C 
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(9)91  H.6.  to.      Sect.  67.  Sbcondlt,  That  if  there  be  more  tfcatt  one  defead- 

f  ^brlTo^f *  *"*'  ^'^^y  ^**^^  ^9)  "^*  ^^  P*®^  jointly,  that  they  are  aet  guilty, 
Bull.N.P.i97«.  hut  severally,  that  neither  they,  nor  any  of  them,  are  guilty,  2cc« 

SecUGB.  Thirdly,  That  wherever  the  breach  of  the  statute, 
whereon  such  suit  is  grounded,  is  alleged  onW  from  a  matter  in 
pais,  and  not  from  matter  of  record,  the  defendant  may  plead, 
tbat.he  owes  nothing,  or  that  he  is  not  guilty,  &c«  (1) :  but  if  it  be 
alleged  from  a  matter  of  record,  such  a  plea  is  not  ^ood ;  because 
a  record  is  not  triable  by  the  countiy,  but  only  by  itself. 

Sect.  69.  FouETHLY,Thatif  the  defendant  be  within  the  bene- 
fit of  any  proviso  of  a  penal  statute,  he  might,  according  to  some, 
(r)  sK.  Abr.     always  give  it  in  (r)  evidence  on  the  general  issue,  in  a  suit  on 
^'  such  statute ;  but  if  he  have  matter  in  his  discharge  depending 

(<)2^£Abr.68S.  ^n  a  subsequent  statute,  it  hath  been  holden  (5)  even  since  the 
iBac.Abr.8vo.  statute  of  21  Jac.  1.  c*  4.  that  he  must  plead  it  speciaUy,  and  canr 
edit.  68.  ^q^  g^y^  ^  iq  evidence.    But  this  seems  contrary  to  the  express 

purview  of  the  said  statute ;  by  which  it  is  enacted,  **  That  if  anyi 
''  suit  shall  be  brought  against  any  person  for  any  offence  against 
''  any  penal  law,  either  by,  or  on  the  behalf  of  the  king,  or  by  any 
"  other,  or  on  the  behalf  of  the  king  and  any  other,  it  shall  be 
**  lawful  for  such  defendant  to  plead  the  general  issue  that  he  ia 
not  guilty,  or  that  he  owes  nothings  and  to  give  such  special 
matter  in  evidence  to  the  jury  that  shall  try  the  same,  which 
matter  being  pleaded,  had  been  sufficient  in  law  to  have  dis- 
charged the  said  defendant  against  the  said  suit,  and  the  said 
**  matter  shall  be  then  as  available,  to  all  intents  and  purposes,  aa 
**  if  it  had  been  sufficiently  pleaded  in  bar." 

Sect.  70.  Also  it  is  enacted  by  the  same  statute,  par.  2.  '^  That 
**  if  the  defendant  to  any  suit,  commenced  by,  or  on  the  behalf 
of  the  king  or  any  other,  for  any  offence  against  any  penal  sta- 
tute, plead,  that  he  oweth  nothing,  or,  that  he  is  not  guilty,  and 
the  plaintiff  or  informer,  upon  evidence  to  the  jury,  shsdl  not 
^'  prove  the  offence  laid  in  the  said  suit,  and  that  the  same  offence 
'^  was  committed  in  the  same  county  in  which  it  is  laid,  the  de- 
**  fendant  shall  be  found  not  guilty.'' 

Sect.  71  •  It  is  provided  by  the  last  paragraph  of.  the  said 
statute,  ^*  That  no  clause  thereof  shall  extend  to  any  suit  on  any 
law  against  popish  recusants,  &c.  or  against  champerty,  8Cc.  or 
concerning  defrauding  the  king  of  his  custom,  8cc.  or  die  trans* 
**  porting  of  gold,  or  silver,  or  munition.  Sec.  or  wool,  or  leadier. 
Vide  rap.  uAO.  **  but  that  such  offence  may  be  laid  in  any  county,  at  the  pleasure 

**  of  the  informer.^' 

But  qtuBre,  if  the  last  words  of  this  proviso,  viz.  **  but  that  such 
'<  offence  may  be  laid  in  any  county,    do  not  restrain  the  excep* 
tion  intended  by  it  to  that  part  of  the  statute  only  which  reh^ 
to  the  laying  the  offence  in  the  proper  county?  For  if  so,  the  de- 
fendant 
« 

(1)  tl  H.  7. 14.  Bro.  Issues  joins,  23.  and  sec  jadgment  to  be  signed  for  want  of  a  plea ;  and  liie 

tbe  case  of  Coppin  qui  tarn  v.  Carter,  where  "  not  court  was  inclined  to  think  that  this  is  a  good  plea» 

guilty"  was  pleaded  to  an  action  of  debt  on  a  penal  1  Term  Rep.  462.    Vide  21  Jac.  14.  par.  4. 
statute,  and  held  not  such  a  nullity  as  warrants 
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fendant  in  a  suit  on  the  laws  mentioned  in  it,  may  give  the  special 
matteF  in  evidence  on  the  general  issue,  as  well  as  in  a  suit  on 
any  other  penal  statute. 

A»  to  the  Twelfth  Point,  viz.  By  whom  the  replication  is 
to  be  made  i»  such  an  information  or  action. 

Sect.  72.  It  seems  agreed,  (i)  that  regulaily  a  replication  to  a  (^)  5  Coke  to. 
special  plea  to  an  information  in  the  courts  of  Westminster-hall,  Cn>»Jae.5d8. 
shall  be  made  by  the  attorney-general  only,  who,  in  respect  of  the  ^'J^^?^ 
king's  interest  in  the  suit,  is  presumed  to  be  most  proper  to  be  b.  Attaint  127. 
consulted  concerning  it;,  and  by  the  same  reason  it(u)  seem^,  Co.  Entses, ' 
that  such  replication  in  a  suit  before  justices  of  assize,  shall  be  ^'  ^^'  ^^* 
made  by  the  clerk  of  the  assizes  only.    Also  it  is  said>  (x)  that  the  Rastal,  410. 
replication  to  a  general  issue  in  an  information  qui  tarn  in  the  M  C.  Jac.  50t. 
courts  of  king's  bench  or  exchequer,  may  be  made  in  the  name  of  W  ^  ^'^^'  ^* 
the  attorney-general  only,  by  the  usage  of  those  courts.     But  in 
most  of  the  iy)  precedents  i  can  find  of  actions  qui  tarn,  tile  re-  (9)  Co.  £at. 
plicafion  is  made  by  the  plaintiff  onfy.    Aho  I  and  a  denoiTer  ^^*3^*  ^^^' 
by  the  informer  only  Co  a  plea  in  bar  to  an  (v)  isformation  qm  tarn',  (y)  CcEnusri. 
without  any  mention  of  the  attorney-general.  And  if  the  attorney- 
general,  &c.  shall  absolutely  refuse  to  make  a  replication  to  an^ 
plea  to  an  information,  surely  the  informer  may  be  (z)  admitted  to  (0  Sop.  s.  64. 
make  it  himself;    for  otherwise  it  would  be  in  the  power  ©f  *^'^*»*®' 
the  attorney-general,  &c.  by  refusing  to  make  a  replication,  wholly 
to  defeat  the  suit  (.1) 

As  to  the  Thirteenth  Point,  viz.  In  what  manner  the  issue 
is  to  be  joined  in  such  an  informatiott  or  action,  and  where  k 
shall  be  tried. 

Sect.  73.  It  had  been  laid  dowri  (a)  as  a  settled  rule,  that  where  ..  c  Ca  336 
the  king  is  to  hate  no  part  of  iSae  thing  demanded  in  an  action  on  Co.  i^t.  160, 
a  penal  statute,  but  only  a  fine  or  amercement,  there  is  no  nece»-  161. 164. 348. 
sity,  either  in  the  joining  of  the  issue  or  venire  facias,  to  use  the  ^^* 
words  qui  tampro  chmuio  rege,  8fc.  but  that  it  is  sufficient  simply 
to  name  the  party,  as  in  actions  at  common  law ;  for  the  king 
seems  to  have  fittle  more  interest  in  such  suits  than  in  actions  at 
law.    Yet  wherever  the  pl«ntiff  may  declare  tarn  pro  domino  rege 
qnam  pro  seipso,  h  seems  (b),  that  it  can  be  no  fault  to  use  those  00  Rastal,  406, 
words  as  well  in  the  joining  of  the  issue,  8ic.  as  in  the  beginning  ^*Ent349. 
of  the  sirit.    And  if  the  king  be  to  have  part  of  the  penedty  de-  (e)  1  VentiM. 
manded,  it  bath  been  (c)  adjudged  to  be  a  fatal  fault,  and  not  <  K«U^  788. 
amendable  after  verdict,  not  to  mention  that  the  plaintiff  sues  tarn    ^^'  ^  ^  *  ^^* 
pro  domiiro  rege  quam  pro  seipso  in  the  joining  of  the  issue.     But 
qrnere;  for  there  are  many  (a)  precedents  where  the  issues  in  such  (iOCo.Ent. 
actions  have  not  mentioned  the  plaintiff  as  suing  for  the  kingy  but  J^-  J^*  ^^^' 
have  simply  named  him  by  his  proper  name,  as  in  other  actions ;  g^p^,^  17.20. 
and  where  he  is  expressly  named  in  the  declaration  as  suing  for 
the  king  as  weH  as  for  himself,  why  should  it  be  intended  tl^t  he 
sues  otherwise  in  the  progress  of  the  action.  (2) 

As 

(1)  If  the  plaintiff  reply  in  the  exchequer  the      ment  shall  be  entered  as  aforesaid.    4  Com.  Dig. 
defendant  shall  rejoin  in  four  days,  or  judgment      "  Information"  (D)  6. 

nU  dicit  shall  be  entered— and  if  the  plaintiff  de-  (S)  Vide  the  usual  form  of  pk-adtng  in  this  tase 

mar,  the  defendant  shall  join  iu  six  days,  or  jndg-      t  Sac.  Abr.  Actions  fia  torn  (D). 

C  c  2 


388 


OF  INFORMATION  QUI  TAM. 


Bk.2. 


(«)  See  the 
tliree  last  lec- 
tions of  the  sta- 
tate,  and  the 
fttd,  47t]i,  and 
49th  sections  of 
this  chapter* 


Strange,  1085. 
Andrews,  d7. 


</)  2  R.  Abr. 

707, 708. 

Lane,  19.  59, 

60. 

Vide  Bex  v. 

Hale,  Cowper, 

7S8* 


'(g)Sup.s.67. 


(ft) STL  Abr. 

707. 

Jjuae,  59, 60, 


(0  Lane,  19. 
69,60. 


€* 


it 
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As  to  the  place  where  such  issues  shall  be  tried. 

Sect,  74.  It  is  enacted  by  18  £liz.  c.  5.  "  That  no  jury  shall  be 
**  compelled  to  appear  in  any  of  the  queen's  courts  at  Westmin- 
ster/for  the  trial  of  any  issue  in  any  suit  (by  a  common  (e)  in- 
former) upon  any  penal  law^  for  any  offence  committed  above 
thirty  miles  from  the  city  of  Westminster,  except  in  case  where 
the  attorney-general  for  the  time  being,  for  some  reasonable 
''  cause  in  that  behalf  to  be  shewed,  shall  require  the  same  to  be 
**  tried  at  the  bar,  in  any  of  the  courts  of  the  queen's  majesty,  her 
heirs  or  successors,  at  Westminster  aforesaid;  which  request 
shall  be  noted  on  the  backside  of  the  writ  of  distringas  there- 
'^  upon  awarded;  to  the  end  the  sheriff,  or  his  bailiff,  may,  and 
^*  shall  signify  the  same  to  the  jury  that  are  in  such  case  impan- 
«  nelled." 

+  And  by  24  Geo.  2.  c.  18.  s.  3.  "  Every  venire  facias  for  the 
**  trial  of  any  issue,  in  any  action  or  information  upon  any  penal 
**  statute  in  any  of  the  courts  of  record  at  Westniinster,  counties 
''  palatine  of  Lancaster,  Chester,  and  Durham,  and  the  principal- 
"  ities  of  Wales,  shall  be  awarded  of  the  body  of  the  proper  coun^ 
"  where  such  issue  is  triable." 

As  to  the  Fourteenth  Point,  viz.  Where  a  verdict  may  be 
found  as  to  part  against  the  informer,  and  as  to  part  for  him. 

Sect^  15.  It  seems  (/)  that  regularly,  if  an  offence  against  a 
statute  be  of  such  a  nature  that  it  may  be  committed  by  a  single 
person,  without  the  concurrence  of  any  other,  and  several  persons 
be  joindy  charged  in  one  information  for  one  act  done  by  them  all 
against  such  statute,  one  of  them  only  may  be  found  guilty,  and 
the  rest  acquitted ;  because,  though  the  words  of  the  information 
seem  to  import  a  joint  charge  against  all  the  defendants,  yet,  in 
judgment  of  law,  each  of  them  is  charged  severally  for  his  own 
offence,  which  cannot  but  be  several,  whether  the  act,  in  the 
doing  whereof  it  consisted,  were  done  by  one  or  more ;  and  ac- 
cordmgly  the  issue  must  be,  (g)  that  neither  they,  nor  any  of  them, 
are  guilty.  And  for  the  like  reasons,  if  one  be  informed  against 
for  having  offended  against  a  statute  for  more  times,  or  in  a 
higher  degree  than  can  be  proved,  as  for  not  coming  to  church 
during  the  space  of  ten  months,  where  he  can  be  proved 
to  have  been  absent  but  eight  months,  &c.  or  for  (A)  ingrossing 
a  thousand  quarters  of  wheat,  where  the  evidence  amounts  but  to 
seven  hundred,  he  may  be  found  guilty  so  far  as  the  evidence  goes, 
and  not  guilty  for  the  residue ;  for  such  offences  are  not  in  the 
nature  of  entire  contracts,  which  regularly  must  be  fully  proved 
in  the  same  manner  as  they  are  alleged,  but  are  in  the  nature  of 
trespasses,  which  it  is  sufficient  to  prove  for  any  part.  But  if  the 
offence  against  a  statute  consist  in  making  a  contract  contrary  to 
tiie  purview  of  it,  as  in  the  case  of  usury,  it  is  (t)  said,  that  if  it  be 
alleged  as  having  been  made  by  two,  it  must  be  so  proved  like- 
wise, because  it  is  a  rule  of  law,  that  if  contracts  be  not  proved 
as  they  are  laid,  they  shall  not  be  taken  to  be  the  same.  (1) 

As 


(1)  Where  an  ofience,  made  penal  by  statute, 
is,  III  its  nature  single,  one  single  penalty  only  can 
be  recovered,  though  several  join  in  committing  it. 


But  if  the  offence  be  in  its  nature  several,  each  of- 
fender Js  separately  liable  to  the  penalty.  Rex  v. 
Clark,  Cowper,  610. 
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As  to  the  Fifteenth  PoinTj  viz.  What  judgment  on  such  an 
infonnation  or  action  is  good. 

Sect.  76.  It  hath  been  adjudged,  that  where  a  statute,  as  that  Lot  159.169. 
of  recusancy^  for  instance,  ordains  that  the  offender  shall  forfeit  Cro  €ar*504 
such  a  sum,  and  that  the  sum  so  forfeited  shall  be  divided  into  Co.  Ent.  369. 
three  parts,  whereof  one-third  shall  go  to  the  king,  and  one  to  the  Salkeld,  383. 
informer,  and  the  other  to  the  poor,  &c.  and  that  if  the  oflFender  W^Andr.i39, 
do  not  pay.  Sic.  within  such  a  time,  he  shall  be  committed,  8cc.  Vide  Style,  3S9 
the  judgment  on  an  information  qui  tarn  on  such  statute  may  be  ^^* 
seneral,  that  the  (ft)  king  and  the  mformer  shall  recover  the  whole  ^^j*  ^*  ^^' 
*  (t)  sum,  without  making  any  mention  how  it  shall  be  distributed,  vide  s  Keble, 
or  that  the  party  shall  be  committed  (m)  for  non-payment,  &c.       8to. 

(  m)  1  Aiidr.139 

But  on  such  an  information,  if  the  judgment  for  the  recovery  ^^« 
of  the  forfeiture  be  given  wholly  for  the  informer,  without  any 
mention  of  the  king,  it  hath  been  holden,  (n)  that  it  is  totally  erro-  (n)  Style,  399, 
neous.  ^^« 

Yet  it  hath  been  adjudged,  that  if  on  an  information  qui  tarn, 
wherein,  as  it  is  laid,  the  informer  hath  no  right  to  any  part,  but 
the  king  ought  to  have  the  whole,  judgment  be  given  that  the  de- 
fendant shall  forfeit  the  sum  mentioned  by  the  statute,  and  that 
the  king  shall  have  one  moiety,  and  the  informer  the  other,  such 
judgment  is  erroneous  (o)  only  as  to  the  latter  part,  wherein  it  (o)  9  And.  198, 
awards  to  whom  the  penalty  shall  go ;  but  shall  standi  for  the  ^^^'  ^^* 
clause  concerning  the  forfeiture,  which  sufficiently  entitles  the 
king  to  the  whole. 

And  it  hath  been  adjudged,  (p)  that  if  there  be  no  clause  at  all  (p)  Rex  «. 
concerning  the  forfeiture  m  a  conviction  on  a  penal  statute,  but  Hawkins,  M. 
only  a  judgment  quod  convictus  est,  it  is  sufficient^  for  the  forfeiture  ^    ^'^' 
is  implied. 

f  Also  that  wherever  the  act  expresses  the  amount  of  the 
penalty,  or  leaves  it  to  ^he  discretion  of  the  magistrate,  there  must 
be  a  judgment  of  forfeiture  as  well  as  a  conviction  (q).  But  (i)  Stn.  858. 
where  tlje  act,  as  the  9  Ann.  c.  14.  says,  '*  That  the  offender  shall  *  ^"'-  ^*^ 
'*  forfeit  five  times  the  value,  &c."  all  the  judgment  the  court  can 
give  is  quod  cormotus  est,  and  a  new  action  must  be  brought  upon 
that  judgment  for  .the  forfeiture  (r).  W  Stra.  1048. 

t  Also  that  one  who  is  convicted  on  a  penal  statute  cannot  be  («)  i  Term  Rep. 
apprehended  on  a  Sunday  for  non-payment  of  the  forfeiture  («).     965. 

t  Also  that  judgment  on  a  qui  tarn  action  may  be  entered  Hart^tamv. 
either  jointly  or  severally ;  for  the  whole  penalty  or  for  the  distinct  J^''?'^^ 
moiety;  1>ut  that  the  more  regular  way  is  to  enter  it  jointly  for  573^       ^* 
the  whole. 

^  t  It  hath  also  been  adjudged,  that  a  judgment  in  a  popular  ac«  Frederick  v. 
tion  maybe  affirmed  as  to  one  part,  and  reversed  as  to  the  other;  lookup, 4 Burr. 
as  where  damages  and  costs  were  given  on  9  Ann.  c.  14.  it  was 
reversed  as  to  tiie  damages  and  costs,  and  affirmed  as  to  the  debt. 

f  Also  it  hath  been  adjudged,  that  if  the  jury  find  a  verdict  for  HoUoway  fui 
the  plaintiffs  generally  in  a  penal  action,  and  the  plaintiff  apply  it  ^  *•  ^°«N 
to  one  count,  he  cannot  afterwards  apply  it  to  another,  though  the  448^'"*     ^ 

former 
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foimer  is  bad  in  law,  aad  tiioiigh  the  eridence  would  have  war- 
ranted the  verdict  on  any  other  count. 

As  to  the  Sixteenth  Point,  viz.  Whether  the  penalty  of  a 
penal  statute  may  be  compounded  or  granted  over. 

Strapgp,  ler.  Sect.  77.  It  is  enacted  by  18  Eliz.  c.  5.  "  That  no  informer,  or 
4  Bulr.  mp!^  "  plaintiff,  shall  or  may  compound  or  agree  with  any  person  or  per- 
All  indictment  **  SOUS,  that  shall  offend,  or  that  shall  be  surmised  to  offend  against 
on  a  popular  <<  any  peual  statute,  for  an  offence  committed  or  pretended  to  be 
l»*compcwSded  "  Committed,  but  after  answer  made  in  court  unto  the  information 
after  conviction,  *'  ov  suitiodiat  behalf  exhibited  or  prosecuted;  nor  after  answer 
Berry  ^  tan  v,  «  but  by  the  Order  or  consent  of  the  court  in  which  the  same  in- 
Uvy,Bl9ck.      ti  formation  or  suit  shall  be  depending;  on  pain  that  whosoever 

''  shall  offend,  in  JMaking  of  composition,  or  other  misdemeanor, 
*^  contrary  to  the  true  intent  and  meaning  of  this  ataitttte,  or  shall 
by  colour  or  pveteiice  of  process,  or  without  process,  upon 
colour  or  pretence  of  any  matter  of  offence  against  any  penal 
'^  law,  make  any  composition,  or  take  any  money,  reward,  or  pro- 
**  mise  of  reward,  for  himself  or  to  the  use  of  any  other,  without 
''  order  or  consent  of  some  of  her  majesty's  courts  at  Westminster, 
''  and  shall  be  thereof  convict,  shall  stand  on  the  pillowy.  See.  and 
for  ever  be  disabled  to  pursue  or  be  plaintiff  or  informer  in  any 
suit  or  information  upon  any  statute  popular  or  penal ;  and 
shall  also  forfeit  ten  pounds,  &c.'' 

^0  Lb^o^^  Sect.  78.  It  seems  (t)  clear,  both  from  the  preamble  imd  ibe 
Seethe  three  whole  tenor  of  the  statute,  that  it  extends  only  to  suits  by  corn- 
last  sections  of   mpn  informers,  and  not  to  those  by  a  party  grieved. 

the  statute, 

and  4be  tfd,  47tfa»  an^  49tfa  leolions  <tf  Ifais  (phApter. 


4€ 


€€ 
€t 
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Wilkinson  fiii         f  It  is  also  decided  that  this  statute  extends  to  qui  torn  in- 
Sw^D  366*'       formers  as  well  as  to  those  who  sue  for  the  whole  penalty. 

(tt)  Hattoii,S5.      Sect.  79*  But  it  hath  been  (u)  holden,  that  it  extends  as  well 

to  subsequent  penal  statutes,  as  to  those  which  were  in  being  when 
it  was  made. 

(x)  1  Keb.  106.       And  also  it  extends  {x)  td  the  componnding  of  suits  commenced 
1  Siderfio,3ii.  in  courts  which  have  no  jurisdiction,  as  much  as  if  they  had  a 
jurisdiction. 

It  ddes  not  extend  to  compounding  informations  laid  before 
magi8trates.*-«<vide  vol.  i.  p.  477. 

Sect.  80.  It  is  enacted  and  declared  by  21  Jac.  1.  c  3.  (which 
as  to  these  matters  appears  both  by  the  preamble  and  body  of  the 
(5f)  7  Co.  36,37.  statute,  and  many  former  (v)  resolutions,  to  be  made  in  adnnance 
»SbIrt!i83.  ^^  ^®  common  law),  "  That  all  commissions,  grants,,  licences, 
3  Inst  186,187.  "  charters,  and  letters  patents,  made  or  to  be  made  to  any  person 
«  B.  Abr.  187.  "  or  persons,  bodies  politic  or  corporate  whatsoever,  of  power, 
stems  contrary,  u  liberty,  or  faculty,  to  dispense  with  any  others,  or  to  give  licence 

'  or  toleration,  to  do,  use,  or  exercise  any  thing  against  the  tenor 
or  purport  of  any  law  or  statute,  or  to  give  or  niake  any  war- 
rant for  any  such  dispensatioii,  licence,  or  toleration  to  be  had 
or  made,  or  to  agree,  or  compound  witli  any  others  (ot  any 
penalty  or  fode^tures  limited  by  any  statute^  or  of  any  grant  or 

•*  promise 


€i 
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**  promise  of  the  benefit,  profit,  or  commodity  of  any  forfeiture, 
*'  penalty,  or  sum  of  money,  that  is  or  shall  be  due  by  any  sta- 
**  tute,  before  judgment  thereupon  had ;  and  all  proclamations, 
**  &c.  any  way  tending  to  the  furthering  of  the  same,  are  altogether 
*^  contrary  to  the  laws  of  this  realm,  and  shall  be  utterly  void,  &c." 
— And  it  is  farther  enacted, ''  That  all  such  commissions,  8cc. 
**  shall  be  examined,  heard,  tried,  and  determined  by  and  accord- 
**  ipg  to  the  common  laws  of  this  realm,  and  not  odiierwise/' 

Sect.  81.  But  it  is  provided,  **  That  this  act  shall  not  extend  to 
**  any  warrant  or  privy  seal,  made  or  directed  by  the  king  to  the 
justices  of  either  bench,  or  the  exchequer,  or  of  assize,  or  of 
oyer  and  terminer  and  gaol-delivery,  or  peace,  or  other  justices 
for  the  time  being,  having  power  to  hear  and  determine  offences 
**  done  against  any  penal  statute,  to  compound  for  the  forfeitures 
^  of  any  penal  statutes,  depending  in  suit  and  question  before 
**  them,  or  any  of  them  respectively,  after  plea  pleaded  by  the  de- 

"  fendant." 

• 

Sect.  89.  It  is  said  by  Sir  (2)  Edward  Coke,  that  such  justices,  (,)  sinsu  i78. 
by  web  warraot^  Sec  can  make  such  compoisition  for  the  use  of 
the  king  only.     However  it  seems,  that  by  the  eighteenth  of  r  ^  y.^^^^  ^ 
Elizabeth,  they  may  give  leave  to  an  informer  to  (a)  compound  8.64>65, 66. 
with  a  defendant  after  plea  pleaded. 

t  Sect.  83.  It  is  a  rule  of  the  court  of  king's  bench  that  where  4  Burr.  1929. 
leave  is  given  to  compound,  the  king's  half  of  the  composition 
shall  be  paid  into  the  hands  of  the  master  of  the  crown*office  for 
the  king's  use. 

t  Sect.  84.  It  hath  been  decided,  that  the  giving  leave  to  com-  J  ^j^^*  IgTiso 
pound  is  merely  discretionary ;  and  leave  has  been  given   to  a  Mtaghao  v. 
defendant  to  compound  after  a  verdict  for  ttie  plaintifi^.  Walker,  5  Term 

Rep.  98. 

t  Sect.  85.  It  hath  also  been  decided,  that  if  a  defendant  obtain  5  Term  Bep. 
a  rule  to  stay  proceedings,  upon  payment  of  a  sum  agreed  upon  2^7, 
between  him  and  the  plaintin,  the  court  will  enforce  the  payment 
of  that  sum  by  attachment. 

Sect.  86.  Also  it  is  provided,  **  That  the  said  act  shall  not  ex- 
**  tend  to  any  grants,  letters  patents,  or  commissions,  heretofore 
<<  granted,  of,  for,  or  concerning  the  licensing  of  the  keeping  of 
'^  any  tavern  or  taverns,  or  »dling«  uttering,  or  retailing  of  wines 
to  be  drunk  or  spent  in  the  mansiourhouse  or  houses,  or  other 
place,  in  the  tenure  or  occupation  of  the  party  or  parties,  or 
selling  or  uttering  the  same ;  or  for  or  concerning  the  making 
of  any  compositions  for  such  licenses,  so  as  the  benefit  of  such 
compositions  be  reserved  and  applied  to  and  for  the  use  of  his 
majesty,  his  heirs  or  successors,  and  not  to  the  private  use  of 
any  otbcr  person  .or  persons." 
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CHAP.  XXVII. 

OF  PROCESS. 

iVND  now  I  am  come  to  such  process  as  is  to  be  awardjed  upon 
an  Appeal^  an  Indictment,  or  an  Information. 

(a)  Uaah  b.  4.  •   ^^^  ^®  better  -Understanding  the  nature  whereof  (having  pre-  * 

c?8.  '  mised  that  it  seems  plain,  from  the  nature  of  the  thing,  that  there 

DalioD,  Its.  can  be  (a)  no  need  of  it  where  the  defendant  is  present  in  courts 

CnHpp.  150.  i^yj  ^jjiy  ^iiere  he  is  absent),  I  shall  consider  it, 

1.  In  general;  without  any  particular  regard  to  process  of 
outlawry. 

2.  In  particular ;  with  regard  to  such  process  only. 

And  I  shall  examine  the  nature  of  such  process  in  general, 
without  any  particular  regard  to  process  of  outlawry,  under  the 
following  particulars : 

1.  Where  it  is  well  awarded  into  a  county  different  from  th^t 
wherein  the  court  sits  from  which  it  is  awarded. 

£.,p}Vhat  kind  of  process  shall  issue  on  an  indictment,  appeal, 
and  information. 

3.  In  what  manner  it  is  to  be  executed. 

4.  What  is  required  by  statute,  in  relation  to  process  on  in- 
formations. 

5.  What  is  the  proper  process  on  a  defeutt. 

6.  What  after  a  removal  by  certiorari* 

7.  Where  it  shall  be  said  to  be  discontinued,  or  miscontinued^ 
or  put  without  day. 

8.  How  far  an  error  in  process  is  fatal. 

As  to  the  FiEST  Point,  viz.  Where  such  process  is  weH 
awarded  into  a  county  different  from  that  wherein*  the  court  sit^ 
from  which  it  is  awarded. 

(6)  19  Assize,  6.  Sect*  1.  It  seems  (b)  to  be  a  good  general  rule  th^t  no  process 
B  J  *'^*  ix«l  without  yvrit  can  be  well  awarded  on  any  indictment  or  appeal, 
F.' Assize,  446.   ^^'  ^o°^  ^^7  court'out  of  the  county  wherein  it  sits. 

(c)  S.P.C.  146.  ^^^  '^  seems  agreed,  (c)  that  such  process  by  vmt  may,  by  the 
Summarjr,  196.  common  law,  be  well  awarded  into  any  county  of  England,  eillier 
v2***'^^^'*^^'  by  the  court  of  king's  bench  or  by  justices  of  eyre,  upon  an  in- 
s.  «l.*"^*  ^       dictment,  tic.  before  them. 

Also  it  is  clear,  that  justices  of.  oyer  and  terminer  have  the 
same  power,  in  relation  to  persons  indicted  or  appealed  before 
them  of  felony,  by  force  of  5  Edjv.  3.  c.  \  1  •  whereby  it  as  recited, 
"  That  in  times  past,  some  persons  appealed  or  indicted  of  divers 

felonies 
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felonies  in  one  county,  or  outlawed  in  the  same  county,  liad  been 
dwelling  or  received  into  another  county,  whereby  such  felonious 
persons  indicted  and  outlawed  had  been  encouraged  in  their  mis- 
chief, because  they  might  not  be  attached  in  another  county  ;"^ 
and  thereupon  it  is  enacted,  **  That  justices  assigned  to  hear 
**  and  determine  such  felonies,  shall  direct  their  writs  to  all  the 
*'  counties  of  England,  where  need  shall  be  to  take  such  persons 
*'  indicted." 

Sect.  2.  It  is  observable,  that  the  mischief  complained  of  in 
the  preamble  of  this  statute  relates  as  well  to  persons  appealed, 
as  to  those  who  are  indicted ;  and  therefore  it  seems  reasonable 
to  construe  them  also  to  be  within  the  meaning  of  the  purview, 
though  they  be  not  within  the  letter  of  it,  which  extends  only  to 
persons  indicted. 

Sect.  3.  It  seems  questionable,  (d)  whether  justices  of  peace,  (d)CTotnp.u9. 
being  assigned  (e)  by  their  commission  to  hear  and  determine  fe*  Lamb.  b.4.c.8; 
lonies,  are  as  well  within  the  meaning  as  the  letter  of  this  sta-  (^)^^c«op*<^- 
tute  ?    For  as  on  the  one  side  it  may  be  urged,  that  this,  being  a 
remedial  law,  ought  to  receive  as  favourable  and  large  an  inter* 
pretation  as  the  words  will  admit,  so  on  the  other  side  it  may  be 
said,  that  the  preamble  of  the  statute,  making  mention  as  well  of 
persons  appealed,  as  those  who  are  indicted,  cannot  be  thought 
to  have  any  manner  of  regard  to  justices  of  the  peace  before 
whom  no  appeal  lies  ;  and  nothing  can  be  more  reasonably  than 
to  construe  one  pait  of  the  statute  by  another. 

Sect.  4.  But  by  £2  Hen.  8.  c.  5.  s.  5.  "  Justices  of  peace  of  DoJton,  c.  193. 
"  the  shire,  &c.  wherein  any  decayed  bridge,  shall  be,  &c.  shall  4  Burn,  46. 
make  process  into  every  shire  within  this  realm,  against  any  Crom.  151,159. 
persons  who  ought  to  amend  such  bridge,  being  presented  be-      °^  •  •    <^  • 
fore  them  to  be  decayed,  8cc."  ^ 

Also  they  have  the  like  power  by  other  statutes  in  many  other 
cases;  for  which,  not  being  so  proper  for  this  treatise,  I  shall 
refer  the  reader  to  the  authors  which  more  particularly  treat  of 
the  Office  of  a  Justice  of  Peace  (1). 

As  to  the  Second  Point,  viz.  What  kind  of  process  shall 
issue  on  an  appeal,  indictment,  and  information. 

I  shall  endeavour  to  shew, 

1.  Where  such  process  ought  to  have  the  clause  of  non 
omiitas. 

2.  In  whose  name,  and  under  what  teste  it  is  to  be  made^ 

3.  What  is  the  proper  process  on  indictments  for  crimes  of  an 
inferior  nature. 

4.  What  is  the  proper  process  on  informations. 

5.  What 

* 

(1)  By  the  coramisskn  of  the  peace  jastices  in      persons  indicted  are  taken,  ittfienderedi  or  oot- 
Kssioiiii  have  power  to  malce  and  continue  process      lawed.  Bam,  tit  "  Process." 
upon  indictments  found  before  tbeoi,  until  the 


€4 


394  OF  PROCESS.  Bk.  % 

'   5.  What  is  die  proper  proceM  oa  9f>pealfl>  and  on  indictneats 
of  treason,  fek>oy>  and  maybeia. 

6.  How  many  days  there  ought  to  be  between  the  ^esfe  and 
return  of  such  process. 

As  to  the  first  particular,  viz.  Wliere  fluch  process  ovgfat  to 
have  the  dause  of  non  amittas. 

(/)  Crom- 1*9.  Sect.  5.  It  is  laid  (f)  down  in  some  books  as  a  general  rule, 
D^lton,  'c^l3^.*  ^^^  in  every  auit,  to  which  the  king  is  a  party,  the  process  ought 
41  Assize,  17.    to  havc  the  clause  non  omiftas  propter  abquam  iibertaiem,  &c« 

B.  Franc.  18. 

jProcess,  102.    F.  Prerog.  21.    1  Hale,  577.    2  Hale,  202.    Vide  infra,  s.  17. 

(  )  Coke's  Eot.  ^^*  ^*  ^^^  ^  ^^  '^^  ^^^  ^^^  ^^  observed  as  lo  all  kinds  of 
352  to  363.  suits  by  the  king,  in  the  best  precedents.  For  though  the  said 
(ik)lbid.  358.  clause  is  mentioned  in  every  award  of  process  on(g)  indictments 
i^lh^se^io  (except  only  (A)  one)  and  even  oii<t)  informadons  qtdtamy  in 
(k)  Ibid.  374;  Coke*s  Entries,  vet  it  is  omitted  in  all  awards  of  process  I  can 
376. 379. 38^  find  on  informations  of  (A)  intrusion  on  the  king's  lands,  or  of  (/) 
i^Cokc  16  17.  ^^^'^^  •"^  conversion  of  his  goods ;  and  yet  these  are  at  least 
(0  Coke's  int*  ds  mudi,  if  not  more  properly,  the  suits  of  the  king,  than  Che 
390.  former. 

As  lo  the  ^ecoad  particular,  viz.  In  whose  unej  and  under 
what  teste  «4ich  process  is  to  be  made. 

(m)  Vide  4  Inst      Sect.  7.  Itis  expressly  (wi)  enacted  by  27  Hen.  8.  c.  €4.  s.  3. 

^^-  **  That  all  manner  of  process  upon  indictment  of  treason,  felony, 

^  .or  trespass^  to  be  made  in  every  county  palatine,  and  other 

^  liberty,  sbaH  be  made  only  in  the  name  of  the  king;  and  that 

.^ery  sudi  person,  having  such  county  palatine^  or  any  other 

^Mich  liberty,  to  make  process,  &C.  »haU  make  the  te$U  m  the 

name  of  the  person  that  hath  such  county-palatine,  &c.'' 

(n)  Vide  Lamb.  SecU  $.  And  as  to  process  on  indictments  in  any  other  courts, 
b.  4.  c.  8.  there  can  be  no  (»)  doubt  but  that  it  ought  also  to  be  in  the 
Daiion,c.i32.  ^^^  ^f  ^^  ^^  And  if  it  issue  from  the  court  of  king's 
ro)  Finch,  436.  bench,  it  (o)  seems  clear,  thatitou^t  to  be  under  the  teste  of 
tHak  199.      ^®  chief  justice,  or  of  the  senior  judge  of  the  court,  if  there  be 

no  chief  justice :  and  if  it  issue  from  any  other  court,  there 
seems  to  be  the  same  reason  that  it  ought  to  be  uader  1^  teste 
of  the  'first  in  the  commission ;  and  that  such  a  teste  will  be  suffi- 
(p)Lamb.  b.4.  cient.  It  is  holden  indeed  by(p)  Lambard,  that  every  process 
Seebaitc.  132.  ^^  ^°  indictment  before  juetices  of  peace,  ought  to  be  under  the 
MCromp.232.'  te$te  of  some  two  justiccs :  but  there  are  precedents  to  the  oon«<> 
(r)  See  the  traty  in  (5)  Crompton ;  and  even  in  (r)  Lambard.  Neither  do 
d^uf/ti^^nd  *^  (*)  authorities  cited  by  Lambard  seem  to  come  up  fiiUy  to 
of  his  Eiienar-  his  |K>int ;  for  itey  seem  Co  wnount  to  »o  jmofo  than  this,  that 
A^'n  P  one  justice  of  the  peace  cannot  award  process  on  ^n  indicUnenI;, 

0)  B.  Peace,  6,  y^^^  ^y^^^  ^^^   ^f  jj^^^^    ^^  1^^^^^  ^^^^  j^  jj^   ^^^  ^^^   sitting  the 

Vide  14  H.  7.  court  in  the  sessions :  and  -indeed  it  seems  plainly  to  appear, 

8*  b.      ^  from  the  (0  commission  itself,  that  one  justice  has  no  authority 

OyvWe\up.c.  ^^^^^^  to  take  an  indictment,  or  to  proceed  u^n  it.   But  I  do 

a. «.  24, 9&  not  see  the  consei}ueoce,  that  because  an  indictment  cannot  be 

Vtlum,  c  132.  taken,  or  proceeded  tipoii,  by  ^ess  than  two,  th^efeNPe  the  process 

cannot  be  tested  by  less  than  two. 

As 
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Ab  to  the  tUrd  fmtiadaur^  viz.  What  is  the  fvoper  {trooess  on 
ladictneat  for  crimes  of  nn  infeiior  nafeore. 

Sect.  9*  It  3eeiu8  clear^  iioth  from  the  {u)  tiooks  which  speak  (u)  Croapton, 
of  this  matter,  and  the  constant  course  of  (j)  precedents,  that  a  t5o,i5i. 
venire  facias  (which  is  but  in  nature  of  a  summons  to  cause  the  E»n!b?i  Vlfi* 
party  to  appear)  is  a  proper  process  to  be  first  jsiwsu'ded  on  an  (y)  f.  Afl^a^irl 
indictment  for  any  crime,  whether  against  the  c.omiiK>n  law  or  ^'  ^  ^*  ^^* 
statute^  under  the  degree  of  treason,  felony,  or  (z)  mayhem,  ex-  5^8?362''363. 
cef)i  in  such  cases  wherdm  other  (a)  process  is  iiirected  :by  some  (y)  Tinch.dsal 
itaftute*    Alao  such  a  veaire  seems  to  be  the  first  proper  process  (z)  Vide  sup.  c. 
on  an  infonnalion  m  the  crowa  office,  for  a  debt  claimed  by  the  ^'3^/^^. 
king,  as  having  been  forfeited  iby  z.felo  de  seu  (a)  1  Saon.  tri. 

Sect.  10.  If  it  appear  by  the  (b)  return  to  such  venire,  that  the  0)  Crump.  iiK). 
party  has  lands  in  the  county  whereby  he  may  be  distrained,  the  i*™b»b.4.i.a, 
(c)  distress  infinite  shall  be  awarded  from  time  to  time,  until  he  DaluSh^'c^M! 
do  a^aar,  and  by  force  hereof  he  shall  (d)  forfeit  on  every  de-  78.  * 
feult.ao  rnadi  as  the  sheriff  shall  return  upon  him  in  issues.  But  (£)  ^«g*  Jud.  1. 
if  a  fit Ai7  be  returned  on  such  a  venire,  a(e)  capias,  alias  and  i>|jt/sj4,^^ 
piuriesj  dhall  issue,  &c.  78. 

(d)VkfejEj)fin¥.Abr.«9Cuc6.    «  lost.  4d9. 454.    <<}l«anti.«.  ^«.fU    <:rm^%60,\6U    f.  Ik  es- 
p9»»2St.    J>alt.cldf.    1XH.6.A.    FiDch,a52. 

Sect.  11.  It  is  said  in  Fitzherbert's  (/)  Abridgement,  "That  (/)i;Pwc6v 
in  oyer  and  terminer,  if  the  party  at  the  first  day  make  default,  a  ^^ 
man  may  have  a  venire  facias^  or  a  pane  per  vadios,  &c.  at  his 
election;"    the  meaning  whereof  perhaps  may  be  this,  that  if 
the  defendant,  being  summoned  on  the  venire,  do  not  appear, 
the  pcoeecutor  may  either  take  out  a' second  venire,  or  a  {^pone  (^)  Vide  Fincb, 
per  vadio^,  8cc.     But  I  cannot  (&)  find  any  express  authority,  or  ^^y. , 
precedent,  to  justify  the  making  either  a  pone  per  vadios,  &c.  or  Li^iJor**''^' 
a  eapioe,  ^tye  first  process  on  any  indictment  under  the  degree  of  F.  Fro.  sis. 
mayhem  or  felony,  &c.  except  only  where  such  process  is  ex-  T^^"^  *?* 
pressly  given  by  some  statute. 

As  to  the  fourth  particular,  viz.  What  is  the  proper  process 
on  informations. 

Sect.  !£.  It  seems,  that  a  copcos  against  a  (t)  commoner,  and  (t)Co.£iit.9f2. 
a<i)  distringas  against  a  peer,  are  the  first  proper  processes  on  367. 379.  sat.' 
an  information  for  an  intrusion  on  the  king's  lands,  or  for  a  (i)  l^Q^^i'^af 
trover  and  conversion  of  his  goods :  and  ^either  an  attachment  (m)  (QCo.£nt39oC 
fmsubpmna  (a),  at  the  election  of  the  informer,  were,  by  the  com^-  (m}CoJBnt.36$» 
mon law, proper  piooesses  on  all  informations^ta^am  <m  |>opular  /^n^£lf^^ 
statutes.     And  so  was  a  (o)  aummons  in  all  originals  in  aebt  on  %\,  395.       ' 
suck  statutes,  in  the  same  manner  as  in  an  action  of  debt  at  (^)  i  Audr.  48. 
common  law ;  and  an  (y)  attachment,  or  pone  per  vadios,  &c.  in  ^^v^'S^  ^^' 
other  actions  on  such  statutes,  in  the  same  manner  as  in  actions  jus'tal,  599. 
wan  th^  case,  and  in  actions  of  taespass  at  (r)  jcoounoa  law*         Cp)  Finch,  352. 

r  ^  ^  (9)  Co.  EnL  4S, 

44.46.348,349,350,361.    Ra8tal,406.    (r)  Fuicb,  355. 

Sect.  13.  And  it  is  enacted  by  21  Jac.  1.  c.  4.  by  which  all 
popular  suits  on  penal  statutes  are  restrained  to  their  proper 
counties,  as  is  shewn  at  large  in  the  preceding  («)  chapter  of  In-  (<)  Vidlcc*<6. 
formations,  ^  that  ^e  like  process  lA  every  popular  action,  bill,  B«^2*tp39. 

*'  plaint. 
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*'  plaint,  information,  or  suit  to  be  conunenced,  sued,  or  prose- 

(0  Sec  ^^^> .  **  cuted,  by  force  of,  or  according  to  the  purport  of  the  said  act,  be 

(u)'i  R.Abr/  ''  h^d  ^^^  awarded,  to  all. intents  and  purposes,  as  in  an  action  of 

463. 780. 793.  ''  trespass  vi  et  artnis  at  the  common  law/'      And  {t)  conse- 

pl.  4.  the  same  quently  the  process  in  all  such  suits  must  now  be  by  attach- 

Fte^er  449.  ment,   or  pone  per  vadios,  &c.  and  after  by  distress « infinite, 

1  Keble,  159.  where   by  the  return  the  party  appears   to  be  sufficient,  (u) 

3  R.  Abr.  f77.  otherwise  by  capias. 

m 

Sect*  14.  It  is,  as  I  take  it,  the  usual  'practice  of  the  Crown 
Office,  on  a  criminal  information,  first,  to  award  a  subpcsna;  and 
after  the  return  thereof,  if  no  appearance  be  entered  in  four 
days,  and  an  affidavit  be  made  of  the  service  of  the  subpcma,  to 
make  out  a  capias  of  course,  where  the  defendants  are  mformed 

(x)  Vide  Salk.    against  in  their  private  capacity,  and  a  (x)  distringas,  where  they 

^^  are  sued  as  a  corporation  aggregate. 

As  to  the  fifth  particular,  viz.  What  is  the  proper  process  on 
appeals,  and  on  indictments  of  treason,  felony,  and  mayhem. 

9 

(y)  3  Mod.  265.  Sect,  15.  It  seems  certain,  that  a  capias  is  the  first  process  in 
^  Wale,  194.  ^11  indictments  of  (y)  treason  or  felony,  and  in  (2)  all  appeals 
F.  Ex^gpnt!  2a'  whether  of  mayhem  or  of  felony ;  from  whence  it  seems  reason- 
Fincb,  346*.  able  to  conclude,  that  it  ought  also  to  be  the  first  process  iu  an 
^^'  indictment  of  mayhem,  as  well  as  of  felony  or  treason. 

there  is  a  precedent  seemmgly  contrary.  • 

As  to  the  sixth  particular,  viz.  How  many  days  there  must  be 
between  the  teste  and  return  of  all  such  process. 

Sect.  16.  It  seems  agreed,  that  there  ought  to  be  at  least  fif- 
(a)  Co.  Lit.  134.  teen  days  between  the  teste  and  return  of  every  process  awarded 
3*San!eld%7i.  f*"^™  ^^  kbg's  bench  into  any  (a)  foreign  county.  But  that  this 
1  Lev.  61.  *  is  not  required  in  process  awarded  into  the  same  county  wherein 
9  Coke,  118.      the  court  sits. 

As  to  the  Third  Point,  viz.  In  what  manner  such  process  is 
to  be  executed. 

<6)Dalt.c«i32.  Sect.  17.  It  is  laid  down  as  a  (6)  general  rule,  that  wherever 
?'iS*°  wV*^*  the  king  is  a  party  to  the  suit,  as  he  certainly  is  to  all  informations 
s  Halel  W.  ^^  indictments,  the  process  ought  to  be  executed  by  the  sheriff 
^)  41  Ass.  17.  himself,  and  nbt  by  the  bailiff  of  any'  franchise,  (c)  whether  it  have 
B.Pnx:e88|i02.  the  clauBe  fion  omittas,  &c.  or  not,  and  whether  the  defendant  be 
(i)B!praiog!  ^vithin  a  franchise,  or  in  the  county  at  large ;  for  the  king's  pre- 
109.  rogative  shall  be  preferred  to  any  franchise :  but  it  is  said,  (d) 

b'^s^C^^'s  that  this  is  to  be  intended  only  where^  in  the  grant  of  the  firan- 
7.^8.6.  aiiT'pro-^'  chise,  no  mention  is  made  of  causes  to  which  the  king  is  a  party. 

process,  &c. 

served  on  the  Lord's  day,  except  in  "  treason,  felony,  and  breach  of  the  peace,"  is  void. 

As  to  the  Fourth  Point,  viz.  What  is  required  by  statute  in 
relation  to  process  on  informations* 

Sect.  18.   It  is  enacted  by  4  and  5  Will,  and  Mary,  c-  18. 

'^  That  no  process  shall  issue  on  any  information  to  be  exhibited 

(«)  Sup.  c.  J6.   ^'  by  the  master  of  the  crown-office,  till  the  prosecutor  has  given 

s.  b,  6. 10.         «<  such  a  (e)  recognizance,  as  b^  the  said  act  is  directed."   Als9  U 

is 


Ch.«7.  OF  PROCESS.  397 

is  enacted  by  18  Eliz.  c;  5.  *'  That  (/)  no  process  shall  issue  on  (/)  Sup.  c.  26. 
"  any  information  on  a  penal  statute^  till  a  special  note  be  made  ••  40, 4i,  4«. 
**  of  the  time  when  such  information  was  exhibited,  &c" — But  44,45,46,47. 
these  matters  having  been  already  handled  in  the  chapter  of  Infor- 
mations in  the  places  cited  in  the  margin,  I  shall  refer  the  reader 
thither^  for  the  fuller  consideration  of  them. 

As  to  the  Fifth  Point,  viz.  What  is  the  proper  process  upon    . 
a  default. 

Sect.  19*  It  seems,  that  if  a  defendant  appear  to  an  (g)  indict-  (g)  Sam.2ii. 
ment  or  {h)  appeal  of  felony,  and  afterwards,  before  issue  joined,  *  ^*^®»  2^*» 
make  an  escape,  whether  from'  his  (i)  bail,  or  from  an  actual  (k)  /^\^  j^^  ^^^ 
prison,  the  capias,  aliasy  and  pluries,  &c.  shall  be  awarded  against  te  Au\zc,'bi.' 
him,  unless  there  had  been  an  exigent  before,  in  which  case  a  new  S^i^.'^"*  ^^* 
(/)  exigent  shall  be  immediately  awarded.     And  if  the  defendant,  Qu.Croim^'i50. 
against  whom  no  exigent  had  been  before  awarded,  make  such  (k)t6  Am.  5i.' 
default  after  issue  joined,  and  an  inquest  awarded  to  try  it,  it  (J)t9H.8.  i. 
seems,  (m)  th^t^  capias,  &c.  shall  be  awarded* against  him  ad  aeimrTOntrary. 
audiendtunjuratam,  &c.  and,  as  I  take  it,  the  same  day  on  which  (m)S.P.C.7oi 
the  capias  is  returnable,  shall  be  given  to  the  inquest;  for  it  ^^^*»***' 
seems  (n)  agreed,  that  the  inquest  shall  never  be  taken  by  default  choscTS.^* 
in  the  case  of  felony,  as  it  may  for  an  inferior  crime.    *  F.  Exig.  lo. 

Process,  113. 
127.      (»)  S.  P.  C.  70.      F.  Exig.  10.      Corone,  173.      B.  Waiver  de  Cboses,  39.      16  Assise,  13. 
B.  Appeal,  54. 

But  in  such  case,  if  the  exigent  had  before  been  awarded,  it  (o)  te  Ass.  5i. 
(p)  seems  that  a  new  exigent  in  the  common  form  shall  be  awarded ;  ♦  I*  ^*  ^'  ^  j*. . 
and  that  thereby  both  the  issue  and  inquest  are  without  day.  And  b?  v^Wer  de  ' 
it  is  said  in  some  {p)  books,  that  such  exigent  shall  be  ad  audien-  Cboaes,  39. 
dum  judicium  :•  but  this  seems  questionable ;  since  it  seems  to  be  ^  ExigenMO. 
(q)  agreed,  that,  the  defendant  may  save  himself  from  judgment  (p)s6Ass.5i. 
by  a  render  at  any  time  before  the  return  of  the  exigent.  Cronipton,  i50« 

F.  Corone,  196. 
(f)  F.  Exig.  10.    B.  Waiver  de  Choses,  39.    Corone,  192.    Sunnnary,  211. 

Sect.  20.  It  is  said  (r)  by  Sir  Matthew  Hale,  that  the  defendant  (0  Sttm.«ii. 
in  such  case  appearing  on  the  exigent,  shall  plead  de  novo,  because  *       '  ^*^" 
the  issue  and  inquest  are^tne  die  by  the  award  of  the  exigent ;  but 
this  seems  to  be  made  a  qu€sre  by  (s)  Staundforde;  and  the  (/)  ^*^|'1!*P'^^' 
authorities  whereon  it  seems  to  be  chiefly  founded  are  very  ob-  le  A's8i«efi3.* 
scure,  and  as  it  seems  may  well  be  understood  in  this  (u)  sense,  (u)  F.  Cor.  173. 
that  the  court  may  cause  the  same  inquest  to  come  to  try  the 
same  issue,  which,  according  to  {x)  Brook,  though  it  be  put  with-  («)  B.  Waiver 
out  day  by  the  exigent,  is  not  waived  by  it,  unless  the  defendant  ^  pj^^  J^ 
fail  to  render  himself  before  the  return  of  it.  b!  Exigent,  67.' 

The  Stat.  48  Geo.  3.  c.  58.  enacts,  **  That  whenever  any  per- 
**  son  shall  be  charged  with  any  offence  for  which  he  or  she  may 
*^  be  prosecuted  by  indictment  or  information  in  his  majesty's 
*\  court  of  king's  bench,  not  being  treason  or  felony,  and  the  same ' 
**  shall  be  made  appear  to  any  judge  of  the  same  court  by  affi- 
**  davit,  or  by  certificate  of  an  indictment,  or  information  being 
''  filed  against  such  person  in  the  said  court  for  such  offence,  it 
**  shall  and  maybe  lawful  for  such  judge  to  issue  his  warrant  under 
"  his  hand  and  seal,  and  thereby  to  cause  such  person  to  be  ap- 
prehended and  brought  before  him  or  some  other  judge  of  the 
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**  dame  cdfnt,  or  befove  some  dne  of  his  majesty's  juices  of  the 
"  peace,  in  Ofcfer  to  his  or  her  being  bonnd  to  the  king's  majesty 
^'  with  two"  sufficient  sureties,  in  snch  sum  as  in  the  said  warrant 
''  shall  be  expressed^  with  condition,  to  appear  in  the  said  court 
**  at  Che  time  mentioned  in  such  warrant,  and  to  answer  to  dt  and 
'*  singular  indictments  or  informations  for  any  such  offence ;  and 
in  case  any  such  person  shall  neglect  or  refuse  to  become  bound 
as  aforesaid,  it  shall  be  lawful  for  such  judge  or  justice  respec- 
tively to  copimit  such  person  to  the  common  gaol  of  the  county, 
**  city,  or  place  wkere  the  offence  shall  hate  been  committed,  or 
'^  where  he  or  she  diall  have  been  apprehended,  there  to  remain; 
**  till  he  or  she  shall  become  bound  as  aforesaid,  or  shall  be  dis- 
charged by  Older  of  the  said  court  in  term  time,  or  of  one  of 
the  judges  of  the  said  court  in  vacation,  and  the  recognizance 
to  he  thereupon  talcen  shall  be  returned  and  filed  in  the  said 
**  court,  and  sball  contaiue  in  force  antil  such  person  shall  have 
been  acquitted  of  such  offence,  or,  in  case  of  conviction,  shall 
have  received  judgment  for  the  same,  unless  sooner  ordered  by 
**  the  said  court  to  be  dischai^ed ;  and  that  where  anj  person, 
either  by  virtue  of  such  warrant  of  committment  as  aforesaid,^ 
or  by  virtue  of  any  writ  of  capias  ad  respondendum,  issued  out 
**  of  the  said  courts  is  now  detained,  or  snail  hereafter  be  com* 
**  mitted  to  and  detained  in  any  gaol  for  want  of  bail,  it  shall  be 
"*  lawful  for  the  prosecutor  of  such  indictment  or  information  to 
cause  a  copy  thereof  to  be  delivered  to  such  person,  or  for  the 
gaoler,  keeper,  or  turnkey  of  the  gaol  wherein  such  person  is  or 
''  shall  be  so  detained,  with  a  notice  thereon  indorsed,  that  unless 
^'  snch  person  shall,  within  eight  days  from  the  time  of  such  de^ 
livery  of  a  copy  of  the  indictment  or  informiltion  as  aforesaid, 
cause  an  appearance,  and  also  a  plea  or  demurrer  to  be  entered* 
in  the  said  court  to  snch  indictment  or  information,  an  appear- 
ance and  the  plea  of  not  guilty  wifl*  be  entered  thereto  in  the 
**  name  of  such  person ;  and  in  case  he  of  she  shall  thereupon, 
for  the  said  space  of  eight  days  after  such  delivery  of  a  copy  of 
the  indictment  or  information  as  aforesaid,  neglect  to  cause  an 
appearance,  and  also  a  plea  or  demurrer,  to  be  entered  in  the 
"  said  court  to  such  indictment  or  information,  it  shall  be  lawful 
*^  for  the  prosecutor  of  such  indictment  or  information,  upon  an 
affidavit  being  made  and  filed  in  the  said  court  of  the  delivery 
of  a  copy  of  such  indictment  or  information,  with  such  notice 
**  indorsed  thereon  as  aforesaid,  to  such  person,  or  to  such  gaoler, 
*'  keeper,  or  turnkey,  as  the  case  may  be,  which  affidavit  may  be 
*'  made   before  any  judge  or   commissioner  of  the   said  court 
**  authorized  to  take  affidavits  in  the  said  court,  to  cause  an 
*'  iq^pearance  and  the  plea  of  not  guilty  to  be  entered  in  the  said 
courtto  such  indictment  or  information  for  such  person,  and  such 
proceedings  shall  be  had  thereupon  as  if  the  defendimt  in  snch 
indiclmentor  informatioB  had  appeared  and  pleaded  not  guilty, 
according  to  the  usual  course  of  the  said  court ;  and  that  if, 
upon  the  trial  of  such  indictment  or  information,  any  defendant' 
so  committed,  and  detained  as  aforesaid,  shall  be  acquitted  of 
^'  all  the  offence  therein  charged  upon  him  or  her,  it  shall  be  law-' 
ful  for  the  judge  before    whom    such    trial  shall    be   had, 
although  he  may  not  be  one  of  the  judges  of  the  said  court  of 
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^  king's  bencb,  to  ordler  that  snch  defendant  sh^  be  forthwith 
**  discharged  out  of  custody  as  to-  his  or  bev  comfnitment  as  afore<* 
**  said,  airi  such  defendant  shaff  be  thereupon  discharged  accord-' 
"  ingly/' 

Se€t.  £K  Before  I  proceed  to  the  Sixth  Point,  viz.  \¥hat  is  9  llvAc,  sio  to 
the  proper  process  to  be  awarded  after  a  removal  by  certiorarif  it  ^^^- 
may  not  be  improper  to  premise  some  things  concerning  the 
nature  of  a  CEnTiOBABi. 

1 .  As  to  what  courts  a  writ  of  certiorari  lies. 

2.  Where  the  court  of  king's  bench  uses  a  discretionary  power 
in  granting,  denying,  and  filing  a  terHorari. 

3.  What  restraints  are  put  upon  a  certiorari  by  statute. 

4.  How  the  fiat  for  a  certiorari  is  to  be  signed. 

5.  To  whom  a  certiorari  ought  to  be  directed. 

6.  Where  a  record  may  be  removed  into  the  court  of  king's 
bench  without  a  certiorari. 

7.  What  is  to  he  done  by  a  defendant  before  the  alfowance  of 
a  certiorari. 

8.  How  far  a  certiorari  is  a  supersedeas  to  the  court  below. 
9»  In  what  manner  a  certiorari  is  to  be  returned. 

10.  Where  a  record  is  removed  by  a  certiorari. 

11.  What  is  to  be  done  by  the  court  above^  where  the  record 
is  not  removed* 

As  to  the  FiBST  PoiNT^  viz*  To  what  courts  a  certiorari  lies : 
I  shall  endeavour  to  shew» 

1.  Whether  9;  certiorari  lies  to  all  inferior  courts  in  general. 

2.  Whether  to  thoge  of  the  Cinque  Ports. 

3.  Whether  to  those  of  Wales. 

4.  Whether  to  those  of  London, 

As  to  the  first  particular,  viz.  Whether  regularly  a  certiorari 
lies  to  all  inferior  courts  in  general. 

Sect.  2d*  It  seems  agreed  at  this  day^  that  regnlariy  the  court  Long's  Cue, 
of  king's  bench^  having  a  general  (a)  superintendency  over  M  other  ^\^^^  ^^ 
courts  of  criminal  jurisctiction,  whether  they  be  of  an  aneient  or  ^g^^^^' 
(6)  newly  created  jurisdiction,  may  award  a  certiorari  aa  well  as  s.  P.  C,7o, 
the  court  of  chancery,,  to  remove  the  proceedings  before  any  such  ^*  Raymond, 
courts,  unless  the  statute  or  (c)  charter  which  erects  them  expnesaly  i^^M^^sd. 
give  them  an  absolute  judicature,  exempt  from  such  superior  643. 146^ 
tendency;  as  the  (d)  statutes  concerning  the  commissioners  of  the  ^  ^{^'.^^^ 
Cambridgeshire  Fens,  &c.  are  said,  by  some,  to  have  done.  5  Mode!m',44k 

Sect*  Cro.  £li».'489. 
t  Burr.  1040. 
1  Black.  933.      1  Salkeld,  148.      2  Lev.  86.     2  Burr.  349.     1  Lev.  312.     Con.  41  Aaaire,  22.    Lorcf 
Raymond,  836.    B.  Cor.  193.    Certiorari,  8.    (b)  1  Salkeld,  144.     Lord  Raymond,  580. 148.    (c)  C 
Car.  295.    3  Modern,  93,  94.    (rf)  1  Sidcrfiu,  296.    Con.  1  Keble,  43.    2Kcblc,722. 
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(0)  1  Sid.  226.  Sect.  23.  And  accordingly  it  seems  to  be  agreed,  that  such  a 
i2Mod'i46^^*  ^^^^^^^  '*®^  ^^  (^)  justices  in  eyre;  to  justices  of  (/)  gaol- 
4 Inst 394, 295.  delivery;  to  the  court  of  a  (g)  county  palatine;  and  to  the  (Ji) 
(/)  1  Salk.  144.  college  of  physicians,  having  a.  special  power  by  statute  to  fine 
10  Mod.  ^8.  jm^  imprison  for  certain  offences  ;  to  justices  of  peace,  8lc.  even 
(^Mod.229,  in  such  (i)  cases  which  they  are  empowered  by  statute  finally  to 
230. 836.  hear  and  determine ;  and  also  to  (A)  commissioners  of  sewers, 

I^ Raymond,  notwithstanding  the  clause  in  13  Eliz.  c.  9.  s.  5.  "  that  the  said 
Cowper,  749.  ''  commissioners  shall  not  be  compelled  to  make  any  certificate  or 
2  Lev.  22s.  **  return  of  their  commissions,  or  of  their  ordinances,  laws,  or 
1  &Ukeld,  146.  u  doings,  8cc. ;"  for  it  hath  been  adjudged  (0  that  this  is  intended 
1  lUAbr.  395.  to  exen^pt  them  from  ret<irning  their  orders  into  chancery,  as  by 
Alejii,49.  the  statute  of  23  Hen.  8.  c.  5.  they  were  obliged  to  do,  and  shall 
fl^'j'^S*     not  be  construed  to  take  away  the  superintendency  of  the  court 

12  Mod.  197.         i.1*      »    •         1         VL      ^  A^  ^ 

1  Hale,  158.      of  king  s  bench,  without  express  words. 

Douglas,  723. 

5  &  6  W.  &  M.  c.  11.  s.  5.  (h)  Caithew,  194.  421.  491.  1  Salk.  44.  396.  (i)  3  Modern,  93,  94. 
(k)  1  Salkeld,  145.  Strange,  609.  Fort.  374.  Ld.  Raymond,  469.  8  Modem,  331.  1  Keble,  129. 
March,  196, 197. 199.  Raymond,  186.  (Q  1  Modem,  44,  45.  Ld.  Raymond,  469.  Douglas,  534. 
iVen.  67.  1  Levins,  288.  Raymond,  186.  C.  Jac.  336.  Bunb.  61.  Strange,  1263. '  Burrow, 
1042.    1  Lev.  288.    1  Ven.  66,  67,  68. 

5"?  ^^^'  vSi  ^  ^^  '*^*  ^'^^  *^  remove  a  presentment  in  a  court-leet,  and  when 
ton,  Mich.  26  "  removed,  the  presentment  is  traversable  (m);  to  remove  examina- 
Gee.  3.  tions  taken  before  justices  of  the  peace  in  pursuance  of  the  2  and 

W^i^S^"*  3  Ph.  &  Ml  c.  10.  (n) ;  to  a  jurisdiction  created  by  a  private  act 
lUiyro.  580.  ^^  parliament  (0) ;  to  remove  proceedings  before  commissioners 
(9)  Doug.  749.  of  bankrupts  {p) }  to  remove  proceedings  in  an  action  from  the 
M  Andr.  27.  courts  of  the  counties  palatine  (j) ;  to  remove  informations  before 
849. 944^^  justices  of  assize  against  a  parson  for  non-residence  (r) ;  to  re* 
(0  Stra.  900.  move  an  indictment  for  not  doing  statute  labour  on  the  highway 
^452^  ^^"*  ^*^'  ^^  ^^^  "^^  repairing  a  bridge  (Jt)\  to  the  (juarter-sessions  of  a 

eiStr.  470.     corporation  (u).     So  idso  to  remove  proceedings  before  two  jus- 
2  Bur.  1040.  tices  (tj);  as  orders  of  conviction  on  the  Conventicle  Act,  42  Car. 
/*^l  w7*^35^*  ^'  ^*  ^*  ^^^'^  ^^  order  on  an  appeal  from  scavengers  rate  {j/)\  an 
^}4Burr!2244.  Order  of  bastardy  if  applied  for  in  six  months  (2).     So  also  it  lies 

to  remove  an  inquisition  t^ken  by  the  sheriff  under  a  private  act 
of  parliament,  and  the  verdict  and  judgment  thereon  (a). 

As  to  the  second  particular,  viz.  Whether  a  certiorari  lies  to  the 
courts  of  the  Cinque  Ports. 

(b)O.Car.252,  ^^^^*  ^^*  ^^  hzAi  been  adjudged,  that  such  a  certiorari  lies  to 
253.264.291.'  such  courts  to  remove  an  (6)  indictment  of  sodomy  there  found, 
]  R.  Abir.395»  q^  ^n  (c)  order  made  by  the  justices  of  peace  at  a  sessions  there 
2^&a!'e,2i2.  holden.  It  is  said  indeed,  by  {d)  RoUe,  that  the  reason  why  such 
(c\  2  Ler.  86.  an  indictment  may  be  removed  is,  because  the  offence  is  made 
1  ^derfin,^.  fglony  by  a  late  statute,  and  therefore  the  courts  of  the  Cinque 
(d)  1  r!  Abr.  Ports  cannot  hold  plea  of  it  without  a  new  charter ;  by  which  it 
395.  seems  to  be  implied,  that,  in  his  opinion,  indictments  in  such 

?v!rd*^^EfiL  ^"^^  ^f  crimes  whereof  they  have  jurisdiction,  are  not  remove- 
910,911. '  able.  But  the  other  books  above  cited  seem  to  speak  generally 
Palm.  54)  55,  of  all  indictments,  and  to  lay  it  down  as  a  rule,  that  the  privilege 
^'j^ K%\  ^^ ^®  court  of  the  Cinque  Ports,  used  time  out  of  mind,  that 
1  Siderfin,532.  ^^  king^s  Writ  doth  not  run  there^  is  to  be  intended  only  of  civil 
Hardr.475,476.  (e)  causes  between  party  and  party. 

As 
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As  to  the  third  particular^  viz.  Whether  a  certiorari  lies  to  the 
courts  of  Wales. 

Sect.  25.  It  seems  to  be  settled,  that  such  a  certiorari  lies  to  (i)  Vide  Bex  o. 
removeany  indictment  taken  in  Wales  for  a  crime  not  capital,  (J"),  Althocs,  8  Mod. 
either  at  the  (g)  grand  sessions  or  at  a  (A)  sessions  of  the  peace :  ^^*^  ^^  .^^ 
but  it  is  (i)  said^  that  it  hath  never  been  granted  to  remove  an  dictment  for 
appeal  from  Wales;  (J)  neither  doth  it  seem  to  be  clearly  settled,  murder  wm  rc- 
iJiat  it  lies  to  remove  an  indictment  of  felony  from  thence^  for  ^°^^  553 
such  indictments  are  never  (A)  quashed^  as  indictments  for  inferior  Wilson/sto.' 
crimes  are.  Atkins,  i?5. 

'  182. 
8  Modem,  146.  Rex  v.  Griffithi  where  the  court  granted  a  certiorari  to  remove  an  indictment  for  a  mis- 
demeanour, 3  Term  Rep.  668.  (^)  1  R.  Abr.  394.  2  Roll,  SB,  29.  C.  Jac.  484.  Popham,  144. 
2  Keble,  471.  Cowper,  751.  [Note  2.]  C.  Car.  248.  Ld.  Raymond,  581.  1  Hale,  157.  Strange, 
704.  (k)  1  Salkeld,  146.  Vide  4  Burrow,  2457.  It  lies  also  to  Berwick,  and  to  other  dominions  of 
the  Crown.  2  Burrbw,  835.  856.  861.  1  Strange,  104.  (t)  C.  Car.  248.  2  Keble,  797,  798.  0)  1 
Modem,  64. 68.  2  Keble,  685.  724.  C.  Car.  331, 332.  1  R.  Abr.  394.  1  Ventris,  93. 146.  1  Hale, 
158.    (k)  Vide  c.  25.  s.  146. 

.  Neither  do  I  find  it  a^eed^  (/)  in  what  manner  the  king's  bench  C'^^**'®  ^  ^ 
shall  proceed  on  any  indictment  removed  from  Wales.  2  Keb. 786.724. 

But  it  is  said,  that  an  indictment  of  felony  so  removed,  may  (m)  2  Keble, 
be  tried  in  the  next  («i)  English  county,  by  force  of  (»)  26  Hen.  8.  ^'  ^^- 
c.    .     But  it  seems  (0)  agreed,  that  the  statute  extends  not  to  ^  j^  Abr.' 394, 
appeals.  395. 

(n)  Sup.  c.  25. 
s.  41,  42.     Parry's  Case,  Cases  in  C-  L.  101 .      (0)  C.  Car.  248.    2  Keb.  797.     1  Vent  146.     2  Hale, 
157.    See  B.  1.    B.  R.  H.  165.    Lord  Raymond,  561.  580.    3  Bac.  Abr.  351.  2  Burrow,  835  to  858. 
Douglas,  751. 

As  to  the  fourth  pai'ticular,  viz.  Whether  a  certiorari  lies  to 
the  courts  of  London.  ' 

Sect.  26.  It  seems  to  be  admitted  in  the  late  (p)  Reports,  that  i^l?JI^'^J^' 

...  ,  -  •      1'  ^  T  o  Mod.  S4o. 

a  certiorari  may  be  granted  to  remove  any  indictment  from  L<on-  1  Borrow,  386. 
don  or  Middlesex ;  but  it  is  (q)  said,  that  he  who  prays  it  ought  Vide  1  Black. 
to  give  three  days  notice  to  the  other  side.     Also  it  is  said,  (r)  |^'^  ^^  ^ 
that  by  a  certiorari  to  London,  the  tenor  of  the  indictment  only  Hanlres,  402. 
shall  be  removed  by  the  city  charters.    And  it  seems  (s)  that  4i9. 
anciently  that  city  insisted  on  a  privilege,- that  all  indictments  and  yi^^'^y^l 
proceedings  of  any  cause,  except  felony,  should  be  tried  and  de-  &  M.  c.  11. 
termined  there,  and  not  elsewhere.  (l)  Raym.  74. 

And  to  remove 
an  indictment  from  Hicks's  Hall  for  Bigamr  the  consent  of  the  prosecutor  must  be  bad,  Strange,  877. 
Cowp.  283. ;  or  for  forgery  from  the  Old  Bailej,  Stia.  717.    (r)  1  Keble,  252.  1  Sid.  155.  230.    Vide 
c.  25.  8.  97.    (<)  C.  Car.  128.  265. 

As  to  the  Second  Point,  viz.  Where  the  court  of  king's 
bench  uses  a  discretionary  power  in  granting,  denying,  and  filing 
a  certiorari. 

Sect.  27.  It  hath  been  (t)  adjudged,  that  wherever  a  certiorari  JJ  Mod.  205. 
is  by  law  grantable  for  an  indictment,  the  court  is  bound  of  right  ^^  Mod.  390. 
to  award  it  at  the  instance  of  the  king,  because  every  indictment  403.  601. 645. 
is  the  suit  of  the  king,  and  he  has  a  prerogative  of  suing  it  in  ^*  ^"^TSj* 
what  court  he  pleases.     But  it  seems  to  be  agreed,  that  it  is  left  ^q]  971]  |^o3. 

to  1515. 

2  Burrow,  861. 
(0  Pas.  5  Geo.  1.  Barrow,  2456.  Strange,  609.  8  Modem,  331.  1  Ventris,  63.  1  Mod.  41. 
VOL.  II.  P  D 
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to  the  discretion  of  the  court  either  to  grant  or  deny  it  at  the 
prayer  of  the  defendant.  ( 1 ) 

(v)  1  Salk.  144.  And  agreeably  hereto,  it  is  laid  (u)  down  as  a  general  rule,  that 

^^  hi    4  ^^^  court  will  never  grant  it  for  the  removal  of  an  indictmeht  be- 

Far.^118.  *  fore  justices  of  gaol-delivery,  without  some  special  cau^e;  {v)  as 

(v)  1  Salk.  150.  where  there  is  just  reason  to  apprehend  that  the  court  below  may 

t^Ttu'^^^*  be  unreasonably  prejudiced  agamst  the  defendant;  (x)  or  where 

145$.  ^"^  there  is  so  much  difficulty  in  the  case,  that  the  judge  below  desires, 

g)  1  Salk.  1/19.  that  it  may  be  determined  in  the  king's  bench  (y);  or  where  th^ 

m!>7*°*4?'  king  himself  gives  a  special  direction  that  the  cause  shall  be. 

Ld.  Ray.  W.  removed  ;  or  where  the  (2)  prosecution  appears  to  be  for  a  matter 

(x)  1  Salk.  151.  not  properly  criminal. 

(«)  1  Sid.  54.  Sect.  28.  It  seems,  (a)  that  the  court  will  not  ordinarily,  at  the 

prayer  of  the  defendant^  grant  a  certiorari  for  the  removal  of  an 
indictment  of  perjury,  or  forgery,  or  other  heinous  misdemeanor; 
for  such  crimes  deserve  all  possible  discountenance,  and  the 
certiorari  might  delay,  if  not  wholly  discourage,  their  prosecution. 

(b)  1  Salk.  145.  Sect,  29.  Also  it  is  said,  (6)  that  the  court  of  king's  bench  will 
itwaBdoaem    never  grant  a  certiorari  for  a  conviction  of  2i  recusancy  upon  vl 

the  case  of  James    ,   ^     t  •  i_  i_     xl      /  ^     -.  ^   ^  i-  •  *• 

Duke  of  York,    default  at  sessions;  because  by  the  (c)  statute  such  convictions 
Batthisissingu-  are  to  be  removed  into  the  exchequer^  and  from  thence  process 
M  SJ°^*'  1^*     ^®  '^  ^®  awarded  upon  them.     But  the  court  of  king's  bench  canr 
4.8. 9.   '  '       not  proceed  upon  them,  and  therefore  will  not  suffer  them  to. 
Vide  B.  1.         come  thither,  lest  thje  statute  should  be  evaded. 

(*)ItiB  said  the  Sect.  30.  It  seems  from  the  Year  Book  of  16  Edw.  4.  that  it 
part^may waive  jg  ^  good  objection  against  the  granting  a  certiorari,  that  issue  is 
Carth^i  6.  joined  in  the  court  below,  and  a  venire  awarded  for  the  trial  of 
(d)  16  Ed.  4. 6.  It.  {^)  For  it  appears  by  that  {d)  book,  where  a  certiorari  had 
B.Corone,  i6«.  ][jgg„  granted  in  such  a  case,  that  the  court,  being  afterwards 

apprised  of  the  matter^  remanded  the  cause. 

(•)iSaUL.i49.  Sect.  31.  It  seems  {e)  agreed,  that  a  certiorari  shall  never  be 
Ld.  RajnoDd,  granted  to  remove  an  indictipent  or  appeal  after  a  convictioii^ 
SModm^rr^'  unless  for  some  special  cause;  as  where  the  judge  below  is 
Cartbew,6.  doubtful  what  judgment  is  proper  to  be  given  ;  for  unless  there 
Strange,  6i«.  be  some  such  reason,  the  judge  who  tried  the  cause  'shfill  not  be 
Barrow  749.  prevented  from  giving  judgment  in  it ;  for  it  cannot  be  intended 
8  Mod.'si9.*     but  that  he  is  best  acquainted  with  the  circumst;uice»  of  it»  and. 

consequently  best  able  to  judge  what  fine^  or  other  punishment, 

is  proper  for  it. 

(/)  1  Sid.  296.       Sect.  32.  But  it  hath  been  adjudged,  (f)  that  a  certiorari  for 

s  Keb.  81, 82.    |j,^  removal  of  a  presentment  before  justices  in  eyre  of  a  matter 

which  is  inquirable  and  punishable  by  the  forest  law  only,  shall 

not  be  granted  before,  hot  only  after  conviction;  for  if  it  shoald 

be  granted  before,  the  offence  would  be  dispunishable :  but  it 

may 

(1)  This  absolute  right  to  a  artwnai  relates  only  an  application  for  it  by  a  defendant,  there  most  be 

to  cases  where  the  crown  itself,  prosecating  by  the  a  special  ground  laid  to  induce  the  court  to  grant 

attorney-general,  is  specially  concerned,  1  Term  it.    4  Bnrrowi  2458.    Strange,  585.  549.     1  Bar. 

Eep.  89.  and  where  the  matter  is  prosecuted  by  a  K.  B.  445.     e  Bar.  K.  B.  447.  i77.      Andrews* 

private  person,  in  the  name  of  the  crown,  it  issues  37.    4  Term  Rep.  161. 
unless  sofficient  cause  is  shewn  against  it.    But  on 
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nay  be  granted  after  conviction,  in  order  to  give  the  party,  the  U)  Vide  F. 
right  of  whose  freehold  is  concerned  in  it,  an  opportunity  so  far  ^f^^*^94,%9S. 
to  (g)  travese  it.  i  Edw.  s.  48. 

B.  Forest,  3.    1  Siderfln,  996.    t  Keble,  81, 82. 

Sect.  S3.  The  court  has  (A)  refused  to  grant  a  certiorari  to  re-  (k)  Rex  v. 
move  a  recognizance  before  justices  of  oyer  and  terminer,  8ic.  C^*»'  Hil. 
because  the  court  below  is  most  proper  to  judge,  upon  the  whole 
circumstances  of  the  case,  which  are  equitably  to  be  considered, 
whether  it  ought  to  be  estreated  or  not. 

Sect.  34.  There  is  a  rule  in  the  court  of  king's  bench,  tliat  no 
order  of  commissioners   of  sewers  ought  to  be  filed  without 
notice  given  to  the  parties  concerned.    Also  it  is  every  (a)  day's  (0  Vide  i  Salk. 
practice  of  that  court,  before  it  will  suffer  the  return  of  a  certi'"  J^'^j^  ^57 
orari  for  the  removal  of  the  order  of  such  commissioners  to  be  seems  contrary, 
filed,  to  hear  affidavits  concerning  the  facts  whereon  they  are 
grounded :  and  if  the  matter  shall  still  appear  doubtful,  to  direct 
the  trial  of  feigned  issues,  and  either  to  file  the  return,  or  supersede 
the  certiorari,  and  grant  a  procedendo,  as  shall  appear  to  be  most 
reasonable,  for  the  trial  of  such  issues,  and  to  give  (fc)  costs  (JO  V*»do « Keb. 
against  the  prosecutor  pf  the  certiorari,  if  it  appear  to  have  been  ' 
groundless. 

f  But  a  certiorari  to  bring  up  an  order  for  the  removal  of  their  Strange,  609. 
clerk,  is  of  common  right,  and  not  discretionary.  8  Mod.  331. 

.  .0  ^  Fort  374. 

f  Also  the  court  of  king's  bench  hadi  refused  to  grant  a  certi-  Rexv.Ritson.e 
orari  to  remove  the  record  and  proceedings  of  a  court-leet,  in  Term  ^p- 18^ 
order  to  inquire  into  the  property  of  an  amerciament  where  4he 
fine  has  been  estreated  into  the  Dutchy  Court  of  Lancaster. 

t  Also  the  court  will  not  grant  a  certiorari  to  a  defendant  after  Rex  w.  Sparrow, 
he  has  appealed  to  the  sessions  pending  such  appeal.  ige^ZtU^' 

f  Also  the  court  will  not  grant  a  certiorari  to  remove  the  Rex  v.  King,  t 
assessments  of  the  land  tax.  Term  Rep.  234. 

t  Also  the  court  will  not  grant  a  certiorari  to  remove  a  poor  Rex  v.  King,  2 

rate.  Term  Rep.  «35. 

As  to  the  Third  Point,  viz.  What  restraints  have  been  put 
by  the  statute  upon  the  granting  a  certiorari. 

Sect,  35,  By  1  and  2  Ph.  and  Mary,  c  Id.  s.  7.  it  is  enacted,  f  Ld.RajaK»dU 
**  That  no  writs  of  habeas  corpus,  or  certiorari,  shall  be  granted  to  1379. 
"  remove  any  prisoner  out  of  any  gaol,  or  to  remove  any  recogni-  JJ  JJ°J]  ^^3" 
"  zance,  except  the  same  writs  be  signed  (l)  with  the  proper  hands  (i)  vide  Salk.' 
'*  of  the  chief  justice,  or,  in  his  absence,  of  one  of  the  justices  of  i^o. 
"  the  court  out  of  which  the  same  writ  shall  be  awarded  or  made ;  *  Strange,  805. 
upon  pain  that  he  that  writeth  any  such  writs,  not  being  signed 
as  is  aforesaid,  to  forfeit  for  every  such  writ  five  pounds." 

Sect.  36.  By  5  and  6  Will,  and  Mary,  c.  1 1 .  also  it  is  enacted. 
That  in  Term-time,  no  writ  of  certiorari  whatsoever,  at  the  pro- 
secution of  any  party  indicted,  be  granted  out  of  the  king's 
bench  to  remove  any  indictment  or  presentment,  from  any  Bttrrow,43i. 
general   quarter-sessions,  before  trial,  but  upon  motion  of 

V  D  2,  **  counsel 
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counsel  and  by  rule  of  court  made  in  open  court."  But  it  is 
provided,  **  That  in  vacation  such  writ  may  be  granted  by  any 
justices  of  the  said  courts  whose  names  shall  be  indorsed 
thereon^  and  also  the  name  of  the  person  at  whose  instance  it 
is  granted." 

As  to  the  FouKTH  Point,  viz.  How  the^^  for  a  certiorari  is 
to  be  signed. 

(m)  iSalk.150.  Sect^  37*  It  is  said,  (m)that  if  a  certiorari  be  taken  out  in  vaca- 
Holt,  133.         tion,  and  tested  of  the  precedent  term,  the  ^^  for  it  must  be 

signied  by  some  judge  of  the  court,  some  time  before  the  essoin^ay 
of  the  subsequent  term,  otherwise  it  is  irregular,  and  the  court 
upon  motion  will  order  2l  procedendo.  But  it  is  said,  that  there 
is  no  need  of  any  judge  to  sign  the  writ  of  certiorari  itself,  but 
only  in  such  cases  wherein  it  is  required  by  statute. 

As  to  the  Fifth  Point,  viz.  To  whom  the  writ  of  certiorari 
is  to  be  granted. 

<n)  3  Keb.  13.  Sect.  38.  It  seemsy  that  notwithstanding  (n)  regularly  it  ought 
4  H.  6. 15, 16.  to  be  directed  to  the  judge  of  the  inferior  court,  yet  in  some  cases 
Hobirt  fss.  ^'  ™*y  ^®  directed  to  the  proper  (o)  officer  known  to  have  the 
(o)  Dai't  c.  134.  custody  of  the  record  to  be  removed,  and  in  some  other  cases  to 
Style,  371.  (p^  others,  as  shall  be  most  agreeable  to  the  usual  course  of 
Ra8toI°iiof^  approved  precedents,  which  {q)  seems  to  be  the  best  guide 
(p)  See  the  whereby  to  judge  of  this  matter.  And  accordingly  it  seems,  that 
cases  cited  to  fQr  an  indictment  or  confession  of  an  approver  before  a  coroner, 
if  this  wc§^.*  '^  ^^^^^  ^^  directed  to  the  coroner  alone ;  (r)  and  for  an  appeal, 
(q)  D^er,  163.  both  {$)  to  the  sheriff  and  coroner ;  and  for  an  indictment  in  the 
(r)  Reg.  74. 78.  Cinque  Ports,  to  the  (0  mayor  and  jurats ;  and  for  an  indictment 
^Rcff.j^'df76.  ^^  *^  assize  in  a  county  palatine,  to  the  chancellor  of  such  (u) 
Sup.  c.  9.  s.  42.'  county,  who  shall  send  for  it  to  the  justices  of  assize. 

0  t  Hale,  211. 

J.  Car.  252,  25S.  264.    (u)  1  Lev.  223.    3  Keble,  279. 

8*H*4^s*  5^'  ^^^^'  ^^'  ^^^^  person  who  ought  to  certify  a  record,  as  a  jus- 
C.  Jac.  669.  ^c^  of  peace,  (x)  8u:.  who  hath  taken  a  recognizance,  &c.  or  a  (v) 
21  H.  7. 1.  judge  of  nisi  prius,  who  hath  taken  a  verdict,  or  a  (r)  coroner,  who 
Sirange,^470.  {^^^g  taken  an  inquest,  &c.  happen  to  die,  having  such  p,  record 
Ra9tai[  439.  ^  his  custody,  it  seems,  that  a  certiorari  may  be  directed  to  his 
2  Inst.  424.        executor  or  administrator  to  certify  it.     {a)  Also  it  hath  been 

(YB^c  i\^9  ^4J**^S^^'  ^^^^  ^^  ^^y  ^®  directed  to  a  justice  of  assize  to  certify 
aKiictment!  23.   ^  record  of  assize  taken  before  his  companion  in  his  absence. 

43  Assize,  40. 

(a)B.  Rec.81.    11  H.  7.  5. 

Sect.  40.  All  the  precedents  I  am  able  to  find  of  certioraris  for 
(h)  1  Keg.  Jud.  ^^^  removal  either  of  (b)  indictments  or  (c)  recognizances  from 
70. 77.  sessions,  are  directed  either  to   the  justices  of  peace  for  the 

/^'£!*  ^c?*  county  generally,  or  to  some  of  them  in  particular  by  name^  and 
(c)  g.  ng.  ^^^  ^^  ^^  custos  rotubrum;  and  according  to  ((/)  Lambard,  they 
f*.  N.  B.  81.  are  never  directed  to  him.  Yet  it  is  taken  for  granted  in  the  (e) 
(<i)Lamb,b.4.  Year  Book  of  Henry  the  Seventh,  that  after  a  recognizance  for 
(0  2  H^  7. 1.     ^^  peace  is  1>rought  in  to  the  rtisfo^  rotulorum,  it  shall  be  certified 

by  him.  But  surety,  if  the  certiorari  be  directed  generally  to  the 
justices  of  the  county  or  any  one  of  them^  it  may  be  as  well  re- 
timed by  any  of  them  as  by  the  custos  rotulorum.    And  I  question 

whether 


t 
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ivhether  it  can  be  well  (/)  returned  by  him,  unless  he  do  it  as  a  (/)  Hob.  is5. 
justice  of  peace,  naming  himself  such  ?     But  if  there  are  suffi- 
cient precedents  to  warrant  the  directing  the  certiorari  to  him  as 
custos  rotulorum,  there  can  be  no  doubt  but  that  a  return  by  him 
as  such  will  be  good. 

f  And  it  has  been  adjudged,  that  a  third  person  cannot  object  Daniel  v. 
to  the  misdirection  of  a  certiorari  to  remove  a  cause  from  an  in-  Philips,  4  Term 
ferior  court,  if  the  proper  officer  in  whose  keeping  the  record  was,      ^' 
waive  the  objection  and  return  the  record  upon  such  writ. 

As  to  the  Sixth  Point,  viz.  Where  a  record  maybe  removed 
into  the  court  of  king's  bench  without  any  writ  of  certiorari. 

Sect.  41.  It  seems  agreed,  that  if  (g)  a  justice  of  peace,  or  (^)Daltc.i3i. 
other  judge  of  record,  having  taken  a  recognizance,  or  inquisition.  Lamb.  b.  4.  c.  7. 
or  recorded  a  riot,  or  done  any  other  executory  matter,  within  his  5^LJ^^^i7 
jurisdiction,  have  still  continued  in  the  same  commission,  &c.  64. 
without  any  interruption,  the  court  of  king's  bench  shall  receive  8  H.  4. 4. 5. 
such  record  from  his  hands,  without  any  writ  of  certiorari.     Also  9*?™*  ^''^'li?' 
it  seems  to  be  (A)  agreed,  that  upon  the  death  of  both  the  justices  s  inst  424. 
of  assize,  the  clerk  of  the  assize  may,  without  ^ny  certiorari,  bring  See  March,  iis» 
in  the  records  of  the  verdicts  of  nisi  prim :  but  that  the  (i)  execu-  H^'  ^        ^ 
tors  or  administrators  of  a  judge  can  in  no  case  bring  in  a  record  iU8tal/4d'9. 
without  a  writ  to  authorize  them  to  do  it.     Also  it  seems  to  be  8  H.  4. 4. 
(ft)  agreed,  that  no  record  which  is  executed  as  by  acquittal,  Sec.  ij?  ^b^  4  *^ 
can  be  brought  into  a  higher  court  without  a  writ.     And  it  seems  7.  f.  517! 
to  be  the  stronger  (t)  opmion,  that  neither  a  justice  who  is  out  of  Cromp.  133. 
commission  at  the  time,  or  one  who  has  been  out  of  commission,  a  0^4*^%**** 
but  is  afterwards  restored,  can  certify  any  record  without  a  writ  b.  Gar.  d'  At- 
of  certiorari.  tomcy,  9. 

B.  Record,  17. 
64.    Djer,  163.    Rasta],  438.     Brook,  tit  Certurari,  pi.  9. 

t  As  to  the  Seventh  Point,  viz.  What  is  to  be  done  before 
the  allowance  of  a  certiorari. 

I  shall  consider^i 

f  I.  What  is  to  be  done  by  a  defendant  before  the  allowance 
of  a  certiorari  to  remove  an  indictment. 

f  2.  What  is  to  he  done  before  the  removal  of  a  judgment  or 
order- 
As  to  the  first  particular,  viz.  What  is  to  to  be  done  by  a  de- 
fendant before  the  removal  of  an  indictment. 

Sect.  42.  By  21  Jac.  1.  c.  8.  s.  7,  8.  it  is  enacted,  "  That  all  AfemeemnH 
"  writs  of  certiorari  tor  the  removal  of  any  indictment  of  riot,  "^|^°jJJ^|^o 
'*  forcible  entry,  or  of  assault  and  battery,  at  any  quarter-sessions  find  sureties, 
''  of  the  peace,  or  otherwise,  shall  be  delivered  at  some  quarter-  s  Hale,  2i3. 
''  sessions  of  the  peace  in  open  court;  and  that  the  party  indicted 
"  shall,  before  the  allowance  thereof,  become  bound  to  the  pro- 
*'  secutorin  10/.  with  sufficient  sureties,  as  the  justices  of  peace, 
at  their  quarter-sessions,  shall  think  fit,  with  condition  to  pay 
unto  such  prosecutor,  within  one  month  after  conviction,  such 
''  reasonable  costs  and  damages  as  the  said  justices  of  peace  of 
'*  such  counties  where  such  indictments  shall  be  found,  in  the 

"  said 
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^  said  sessions  of  the  peace,  shall  assess  or  allow ;  and  in  ciefauH 
''  thereof,  it  shall  be  lawful  Sox  the  said  justice  to  proceed  lo  trial 
**  of  such  indictments,  any  such  writs  of  certiorari  notwithstand- 
"  ing." 

(m)  1  Keble,  It  is  observable,  that  these  statutes  do  not  (m)  extend  to  all 

?5^'  T^r*  indictments  at  sessions  in  general,  but  only  to  those  particular 

Vide  inf.  s.  61.  *u       •  a.'        a 

ones  therein  mentioned. 

(n)  Vide  1  £eb.      Sect,  43.  But  this  defect  was  in  a  great  measure'(n)  supplied 

?Mod  f46        ^y  ^^^  rules  of  the  court  of  king's  bench,  which,  upon  the  remo- 

3  Salkeld,  564.   ^°^  ^^  A"  ihdictment  from  London  or  Middlesex,  required  a  re- 

Fvresly,  10.      cognizance  from  the  defendant  to  carry  down  the  record  to  trial 

the  same  term  on  which  the  certiorari  was  returnable,  or  the 

sittings  after;  and  on  the  removal  of  an  indictment  from  other 

(0) Shower, 336.  counties  (o),  required  such  recognizance  for  a  trial  at  tJie  next 

assizes. 

It  ii  said  this  Sect.  44.  And  agreeably  hereto,  it  is  enacted  by  5  and  &  Will, 

act  rehites  only  &  Mary,  c.  11.  and  8  &  9  Will.  3.  c.  S3.  "  That  all  the  par- 
dons of  ^T^  "  ^^^®  mdicted  at  a  general  or  quarter  sessions  of  the  peace,  pro- 
peace,  notto  ia-  *'  secuting  certiorari^  before  the  allowance  thereof,  shall  find  two 
dictments  for  «<  sufficient  niaottcaptors  who  shall  enter  into  a  recognizance  in 
found  at  jiiiolci'b  "  ^^  ^^™  ^^  ^^'  before  one  or  more  justices  of  the  peace  of  the 
hall,  which  is  *'  county  Or  place,  (or  (p)  else  before  one  of  the  judges  of  the 
before  the  jus-  '<  king's  bench,  in  which  case  such  judge  shall  make  mention  of 
ofoyeriund  ter-  ''  ^'  under  his  hand,  on  the  back  of  the  writ,)  and  the  recogni- 
miner.  Burr.  '^  zance  shall  be  with  condition,  at  the  return  of  such  writ  to 
p^th  "  ^PP^^**  ^"^  plead   to   the  indictment  or  presentment  in  the 

theie  sit  in  hoth  "  court  of  king's  benoh,  and  at  his  own  costs  to  procure  the  isaue 
capacities,  and  "  |:hat  shall  be  joined  upon  the  said  indictment  or  presentment, 
di^wnp  their  **  q^  any  plea  relating  thereto,  to  be  tried  at  the  next  assizes  for 
titJc  or^wiih^^the  "  ^^^  county  wherein  the  indictment  was  found  after  such  certio- 
other,  according  "  rari  shall  be  returnable,  if  not  in  London,  Westminster,  or 
to  the  degree  of  "  Middlesex  ;  and  if  there,  then,  to  cause  it  to  be  tried  the  next 
the certiormiwe  ''  ^^^^  after  wherein  such  certiorari  shall  be  granted,  or  at  the 
directed  accord-  "  sitting  after  the  said  term,  if  the  court  of  king's  bench  shall 
i(fMod°i9s^^*  **  not  appoint  anytime  for  the  trial  thereof;  and  if  any  other 
f05.  278.  "  ^'™^  ^^^^^  ^^  appointed  by  the  Courts  and  then  at  such  other 

(p)  Viz.  By  "  time,  and  to  give  due  notice  of  such  trial  to  the  prosecutor,  or 
9*001^1  ^  "  ^^®  clerk,  in  court;  and  (q)  also,  that  the  party  or  parties  pro- 
(q)  Viz,  By  a  *'  secuting  such  certiorari  shall  appear  from  day  to  day  in  the 
and  9  Guii.  3.    *'  said  couft  of  king's  bench,  and  not  depart  until  be  or  they  shall 

be  discharged  by  the  said  court :  And  such  recognizances,  cer^ 
tiorarisy  and  indictments,  shall  be  filed  in  the  king's  bench,  and 

*'  the  name  of  the  prosecutor  (if  he  be  the  party  grieved  or  in- 

"  jured)  or  some  public  officer,  indorsed  on  the  back  of  the  in- 
dictment ;  and  if  the  person  prosecuting  such  certiorari,  being 
the  defendant,  shall  not,  before  allowance  thereof,  procure  such 
manucaptors  to  be  found  as  aforesaid,  the  justices  of  the  peace 

**  shall  and  may  pro<^eed  to  trial  of  the  indictment  notwith&tand- 

"  ing  such  certiorari.*^ 

Sect.  45.  And  it  is  farther  enacted  by  the  said  stslute  of  6  and 
6  Will.  &  Mary,  c.  11.  "  That  if  the  defendant  praiecutiag 
"  such  certiorari,  be  convicted^  the  king's  bench  shall  give  rea- 

•*  sonable 
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.^  sonable  costs  to  the  prosecutor,  if  be  be  the  party  grieved  or 
inpn^d,  or  be  a  civil  officer  who  shall  prosecute  on  account  <^ 
any  fact  that  concerned  him  as  officer  to  prosecute  or  present, 
(r)  which  costs  shall  be  taxed  according  to  the  course  of  the  W  i  Wils.  1S9. 
"  said  court;  and  the  prosecutor,  for  the  recovery  of  such  costs,  ^x'J^Jj^ 
*'  shall,  within  ten  days  after  demand  («)  made  of  the  defendant^  Rep.  pri04r 
and  refusal  of  payment  on  oath,  have  an  attachment  granted 
against  the  defendant  by  the  said  court  for  such  his  contempt; 
and  the  said  recognizance  shall  not  be  discharged  till  the  costs 
so  taxed  shall  be  paid." 

Sect,  46.  And  the  like  in  effect  is  enacted  by  the  said  statute 
of  5''8c  6  Will,  and  Mary,  c.  1 1.  sect.  5.  concerning  the  removal 
of  indictments  by  certiorari  within  the  counties  palatine  of  Ches- 
ter, Lancaster  and  Durham. 

In  the  construction  of  these  statutes,  the  following  points 
seem  most  remarkable. 

Sect.  47*  First,  That  notwithstanding,  by  the  express  words, 
justices  of  peace  may  proceed  to  tiial  of  the  indictments,  not- 
withstanding the  certiorari,  if  a  proper  recognizance  be  not  given/ 
yet  they  will  be  in  contempt  to  the  Conrt  that  awarded  the  cer- 
tiorari^ if  they  make  no  {t)  return  to  it ;  for  all  writs  must  be  (t)  i  Keb.  f  S5. 
obeyed,  unless  good  cause  be  shewn  to  the  contrary;  and  the  S3i.  598. 905. 
proper  way  of  shewing  is  to  return  it.  ^  ^^*  ^^' 

Sect.  48.  Secondly,  That  it  appears  from  the  manifest  pur- 
port of  these  statutes,  that  they  extend  only  to  certioraris  pro- 
cured by  persons  indicted ;  from  whence  it  follows,  that  those 
which  are  procured  by  the  prosecutor  of  an  indictment,  remain  .  v  ^  «,  ^  ^« 

aL  4  /   \  1  (**)  fi  Mod.  43. 

as  they  were  at  (ii)  common  law.  24^, 

Sect.  49.  Thirdly,  That  (x)  these  statutes,  being  in  the  affir-  (x)  9  Saik.  564. 
niative,  as  to  the  taking  of  recognizances^  do  not  take  away  the  ? V'^'  ^**it^ 
power  which  the  justices  of  the  king's  bench  have  by  the  com-  ^^^  60^  659. 
mon  law  of  taking  recognizances  upon  their  granting  certioraris ; 
from  whence  it  follows^  that  if  any  such  Justice,  granting  a  cer- 
tiorari,  shall  take  a  recognizance  variant  n-om  that  prescribed  by 
the  acty  either  as  to  the  sum  or  condition,  8cc.  such  recognizance 
will  have  the  same  force  as  it  would  have  had,  if  these  statutes 
had  not  been  made ;  but  it  is  said,  that  the  certiorari,  if  procured 
by  the  defendant,  will  not  in  such  case  be  a  supersedeas  to  the 
proceedings  below,  as  it  would  have  been  at  the  common  law ; 
for  the  statutes  seem  to  be  express,  that  the  sessions  may  pro- 
ceed notwithstanding  any  certiorari  procured  by  a  defendant, 
whereon  such  a  recognizance  is  not  given  as  is  expressly  pre- 
scribed. 

^  Sect.  50.  FouKTHLY,  That  if  the  persons  offering  to  be  sure- 
ties appear  to  be  worth  twenty  pounds,  the  justices  (y)  cannot  re«  (y)  Ifafcfa*  27. 
fMe  them. 

Sect.  51.  Fifthly,  That  if  divers  be  indicted  (2)  in  the  same  («)  March,  «r. 
indictment,  and  some  of  .them  find  sureties,  and  others  not,  the 
indictmeot  ought  to  be  removed  as  to  tbose  who  find  sureties 

(because 
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(a)iKeb.23i.  (because  they  shall  not  be  prejudiced  by  the  default  of  others). 
Vide  6  Ed.  4, 5.  ^qJ  ^s  (a)  some  say,  it  shall  be  removed  as  to  the  others  also. 

March,  111.  ^        -<   /  ^ 

(6)  1  Saik.  55.  Sect.  52.  Sixthly,  (rf)  That  the  master  of  the  crown-oifice> 
Rnfo  Wallace  ^"  taxing  the  costs,  ought  only  to  consider  those  which  are  sub- 
Mich,  u  Geo.  s!  sequent  to.  the  certiorari. 

Sect.  53.  Seventhly,  That  the  prosecutor,  by  accepting  the 
Saver's  Law  of   ^^^^s  SO  taxed,  is  not  restrained  from  aggravating  the  fine  to  be 
Costs,  368.        set  on  the  defendant,  because  he  has  a  right  to  such  costs  by  the 
2  Ld.  Raj.  854.  express  words  of  the  statutes ;  and  therefore  the  defendant  can 
10  Mod.  iqIl     ^^^^^  ^^  indulgence  from  having  paid  them : — but  in  other  cases, 
after  a  prosecutor  has  accepted  costs  from  a  defendant,  he  can- 
not by  the  rules  of  the  court,  aggravate  his  fine ;  because  in  such 
cases,  having  no  right  to  demand  costs,  if  he  take  them  at  all,  he 
must  take  them  by  way  of  satisfaction  of  the  wrong;  after  which 
it  is  unreasonable  in  him  to  harass  the  defendant.     And  this  I 
(c)  1  Salk.  55.    ^gj^g  jq  (jg  ^  common  practice ;  though  in  (c)  Salkeld's  Reports 
there  seems  to  be  a  note  to  the  contrarv. 

.  t.  Eighthly,  That  the  clause  in  the  act  respecting  the  pay- 
1  Wils  139  ni^Dt  of  costs  does  not  extend  to  a  prosecutor,  even  when  bound 
iBarr!54.43i.  Over  by  the  magistrate  to  prosecute^  unless  he  be  either  a  civil 
officer,  or  a  party  injured.  And  it  is  *  immaterial,  whether  the 
name  be  on  the  back  of  the  indictment  or  not,  provided  it  be 
proved  by  affidavit  thai  the  prosecutor  is  in  fact  a  party  injured 
or  a  civil  officer. 

4  Barr.  2126.         f  NiNTHLY,  That  if  the  prosecutor  has  received  a  third  part  of 

the  fine,  and  then  applies  for  his  costs  under  the  recognizance, 
the  court  will  order  what  he  has  received  to  be  deducted  from 
the  amount  of  the  taxation. 

S^^Law^'^to"'  *''  Tenthly,  That  the  payment  of  a  fine  does  not  discharge 
57,  '     the  defendant's  recognizance  for  the  costs* 

Rex  V,  Cham-        +  Eleventhly,  That  op  taxation,  costs  become  a  vested 

iG^deoS^*^'  ^®^^'  ^^^  ^^^  personal  representatives  of  the  person  to  whom 
they  were  due  may  proceed  to  recover  them. 

1  Barr.  11.  f  TwELFTHLY,  That  the  court  will  not  order  the  recognizance 

B^r.^U6S.  ^^  ^  defendant  to  stand  as  a  security  of  the  costs  of  the  prosecu- 
tor, if  such  recognizance  be  as  at  common  law,  and  not  upon  the 
statute.  But  if  the  defendant  forfeit  his  recognizance  under  the 
statute,  such  recognizance  shall  stand  as  a  security  to  the  prose- 
cutor for  his  costs  (if  taxed)  for  the  defendant's  not  going  on  to 
trial  pursuant  to  the  condition,  notwithstanding  he  was  after- 
wards acquitted,  and  the  prosecutor  had  taken  him  in  execution 
for  the  amount  of  them. 

(d)  1  Salk.  S70.      Sect.  54.  Thirteenthly,  (d)  That  notwithstanding  the  con- 
Straoge,  946.     ^i^n  of  the  recognizance  seems  to  be  express,  that  the  defend- 
ant shall  procure  a  trial  at  the  next  assizes,  &c.  yet  it  shall  not 
be  forfeited,  unless  the  prosecutor  of  the  indictment  give  rules 
according  to  the  course  of  the  court. 

WlSalk.S80.  ^ 

mh* 6G^"'       ^^^'  ^^*  Fourteenthly,  That  after  such(«) recognizance  is 
Sed  videiUnl*  forfeited  by  the  defendant's  not  procuring  a  trial  according  to  the 

Gait,  1  Geo.  3.  purport 
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purport  of  the  condition*  the  court  will  not  hear  any  motion  to 
quash  the  indictment,  or  certiorari. 

t  As  to  the  second  particular,  viz.  What  is  to  be  done  before 
the  removal  of  a  judgment  or  order. 

t  Sect.  56.  By  5  Geo.  2.  c.  10.  it  is  recite^,  **  Whereas  in  How  the  Ger- 
many cases  his  Majesty's  justices  of  the  peace  by  law  are  em-  ^^''^  »W1 
powered  to  give  or  make  judgments  or  orders ;  and  divers  writs  !ud!lj^°l^^ 
of  certiorari  have  been  procured  to  remove  such  judgments  or  oiden,&c. 
orders  into,  his  Majesty's  court  of  king's  bench  at  Westminster, 
in  hopes  thereby  to  discourage  and  weary  out  the  parties  con- 
cerned in  such  judgments  or  orders  by  great  delays  and  ex- 
penses ;"  and  enacted,  ''  That  no  certiorari  shall  be  allowed  to 
remove  any  such  judgment  or  order,  unless  the  party  or  parties 
prosecuting  such  certiorari,  before  the  allowance  thereof,  shall 
enter  into  a  recognizance,  with  sufficient  sureties,  before  one  or 
''  more  justices  of  the  peace  of  the  county  or  places,  or  before 
the  justices  at  their  general  quarter-sessions,  or  general  ses- 
sions, where  such  judgment  or  order  shall  have  been  given  or 
made,  or  before  any  one  of  his  Majesty's  justices  of  the  said 
court  of  king's  bench,  in  the  sum  of  fifty  pounds,  with  condi- 
tion to  prosecute  the  same  at  his  or  their  own  costs  and 
charges  with  effect,  without  any  wilful  or  affected  delay,  and  to 
pay  the  party  or  parties  in  whose  favour  and  for  whose  benefit 
'^  such  judgment  or  order  was  given  or  made,  within  one  month 
''  after  the  said  order  or  judgment  shall  be  confirmed,  their  full 
"  costs  and  charges,  to  be  taxed  according  to  the  course  of  the 
"  court  where  such  judgments  or  orders  shall  be  confirmed ;  and 
''  in  case  the  parties  or  party  prosecuting  such  certiorari  shdl  not 
enter  into  such  recognizance,  or  shall  not  perform  the  condi- 
tions aforesaid,  it  shall  and  may  be  lawful  for  the  said  justices 
to  proceed  and  make  such  further  order  or  orders  for  the  be- 
nefit of  the  party  or  parties  for  whom  such  judgment  shall  be 
given,  in  such  manner  as  if  no  certiorari  had  been  granted.'' 

t  And  by  5  Geo.  2.  c.  19.  s.  3.  *'  That  the  recognizance  shall  How  recogni- 
^  be  certified  to  the  king's  bench,  and  there  filed  with  the  certio-  «MM:ei  shall  be 
•*  rari,  and  order  or  judgment  thereby  removed  ;  and  if  the  said  ^^^  recoTcred. 
^*  order  or  judgment  shall  be  confirmed  by  the  said  court,  the 
'^  persons  intitled  to  such  costs  for  the  recoveiy  thereof,  within 
ten  days  after  demand  made  of  the  person  or  persons  who 
ought  to  pay  the  said  costs,  upon  oath  made  of  making  such 
''  demand  and  refusal,  shall  have  an  attachment  for  contempt,  and 
the  recognizance  shall  not  be  discharged  until  the  costs  shall  be 
paid,  and  the  order  so  confirmed  complied  with  and  obeyed.'' 

f  And  for  the  better  preventing  vexatious  delays  and  expense.  For.  what  pro- 
occasioned  by  the  suing  forth  writs  of  certiorari  for  the  removal  cecdingsarcnot 
of  convictions,  judgments,  orders,  and  other  proceedings  before  ^[^^391. 
justices  of  the  peace,  it  is  further  enacted  by  13  Geo.  2.  c.  18. 
sect.  5.   '*  That  no  writ  of  certiorari  shall  be  granted,  issued 
'*  forth,  or  allowed  to  remove  any  conviction,  judgment,  order, 
or  other  proceeding  had  or  made  by  or  before  any  justice  or 
justices  of  the  peace  of  any  county,  city,  borough,  town  cop^ 
porate,  or  liberty,  or  the  respective  genenl  or  quarter  ses- 
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'"  sions  thereof^  unless  snch  certiorari  be  moved  or  applied  for 
**  within  six  calendar  months  next  after  such  conviction,  judg- 
**  mevXj  order  or  other  proceedings  shall  be  so  had  or  made ;  and 
**  unless  it  be  duly  proved  upon  oath,  that  the  said  party  or  par- 
*^  ties  suing  forth  the  same,  hath  or  have  given  six  days  notice 
^*  thereof  in  writing  to  the  justice  or  justices,  or  to  two  of  them 
"*  ^*  (if  so  many  there  be),  by  and  before  whom  such  conviction, 
^' jiidgraeDt,  order  or  other  proceedings  sludl  be  so  had  or  made, 
^  to  the  end  that  such  justice  or  justices,  or  the  parties  therein 
f*  coDcenied,  may  shew  cause,  if  he  or  they' shall  thmk  fit,  against 
**  the  isguin^  or  granting  such  certiorari!^ 

In  the  construction  of  these  statutes  the  following  points  seem 
most  remarkable. 

Bexo.  Howlet,       +  FiRST,  That  a  certiorari  to  remove  a  conviction  must,  by 
1  Wiis.  35.        this  latter  act,  be  applied  for  within  six  months  from  the  date  of 

??.SfS?"  •"<*  conviction- 

Oft  I  *  _  _  . 

*   '  f  Secondly,  That  the  party  prosecuting  a  certiorari  to  re* 

4  T^m  I^.^^'  move  a  conviction,  must  himself  enter  into  a  recognizance  with 
S81.  two  sureties  in  fifty  pounds  each  to  prosecute  with  efi^ect,  &c. 

Bex  v.Madley>       f  Thikdly,  That  if  any  maiterial  part  of  an  order  of  sessions 
J  Stn.  1198.      jjg  quashed,  although  the  residue  be  affirmed  by  the  king's  bench 

upon  its  removal  thither  by  certiorari,  no  costs  are  payable  under 

5  Geo.  2.  c.  19. 

Rex  V.  Edg-  f  Fourthly,  That  where  a  sessions  case,  removed  into  the 

Sr'^i^s^*""  court  of  king's  bench  by  certiorari,  is  sent  down  to  be  restated, 
and  upon  its  being  returned  amended,  the  parish  removing  it 
abandon  the  prosecution,  they  are  not  liable  to  costs  under  5 
Geo.  2.  c.  19* ;  but  that  if  they  dispute  tbe  amended  order,  they 
shall  pay  costs. 

Bexo.  JeDkin-       f  FiFTHLY,  That  where  there  is  no  recognizance  entered  into 
Be'  ^82^""       ^^^  ^^^  payment  of  costs  upon  removing  summary  proceedings 
^'  by  certiorari,  the  court  are  not  authorised  to  grant  them  by  13 

Geo.  £.  c  18. ;  but  that  it  is  discretionary  in  the  court  whether 
diey  will  grant  a  certiorari  or  not,  and  that  die  court  wU  oblige 
a  party  applying  in  this  case  for  such  writ  to  enter  into  a  recog- 
nizance to  pay  costs. 

Bexv.Bo8s»  fSixTHLY,  That  if  on  application  for  this  writ  to  remove  a 

5TerniB«p.      conviction,  the  court  see  that  the  justices  have  drawn  a  proper 

conclusion,  they  will  not  grant  a  certiorari,  though  the  conclusion 

was  drawn  from  presumptive  evidence. 

Bex».  Uiton,         +Seventhly,  That  the  court  will  not  take  notice  of  any  fault 
1^*°°  ^-      contained  in  the  certiorari  to  influence  their  judgment  respecting 
the  conviction. 

As  to  the  EioHTH  Point,  viz.  How  far  a  c^fioniri  is  a  wper- 
sedeas  to  Ae  court  below. 

(/)C.Car.f6i.      Sect.  57.  It  is</)  a^eed  by  all  the  books,  that  after  it  is  al- 
1  Saik.  148.      lowed  by  such  court,  it  makes  all  its  subsequent  proceedings  on 

Mar^r'  ^'    ^^  record  that  is  resEioved  by  it  erroneous. 

'    '  Also 
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Abo  it  seems  to  be  genendly  (g)  agreed,  that  m  certiorari  for  (g)  c.£iis.9i5. 
the  removal  of  ao  indictmeBt  of  forcible  entry  found  at  the  ses-  s  Keble,  so6. 
aions  of  ibe  peace»  being  delivered  to  any  one  justice  of  peace  of  ^  salkddl'idi. 
the  same  place,  before  the  statute  of  21  Jac  !•  set  forth  more  at  Ld.  Rajnu 
large,  sect.  45.  which  requires,  "  that  every  such  certiorari  shall  f}^'J^?' 
'*  be  delivered  at  some  quarter-^sessions  in  open  court,"  die;!  (by  ^^*  ^^j 
such  delivery  without  more)  so  far  supersede  the  power  of  the  Qu.  F.  N.  B. 
sessions,  that  all  its  subsequent  proceedings  thereon,  and  even  an  ^• 
execution  of  a  prior  award  on  the  same  indictment,  would  have       ^°'  ^' 
been  erroneous.     And  it  seems  to  be  generally  (A)  agreed,  that 
any  one  such  justice  to  whom  such  certiorari  should  be  delivered, 
siight  and  ought  thereupcMD  immediately  to  have  awarded  a  super- 
sedeas  to  the  sheriff,  in  order  to  have  stopped  the  execution  of 
any  prior  award  of  such  court  upon  such  indictment. 

Sect.  58.  It  seems  to  be  the  better  (t)  opinion,  that  a  super-  (0 C. Elic. 
sedtttt  on  such  a  certiorari,  being  delivered  to  the  sheriff  before  he  ?|^'  ^^* 
bath  began  to  put  a  process  in  execution,  will  make  his  subse*  sHak^sid. 
^ttent  execution  of  it  wholly  void;  because  it  is  a  mioisterid  act,  (A)  Dyer,  98. 
and  not  a  judicial  one.     But  if  such  supersedeas  be  not  delivered  X*Er^i5' 
to  the  sheriff  till  after  he  have  in  part  executed  such  award,  it  (k)  i  r.  Abr.  894. 
seemsy  that  he  may  afterwards  be  authorised  to  go  through  with  2  R.  Abr.  49i. 
it  by  a  writ  of  venditioni  exponas,  in  the  same  manner  as  he  may  ji^^^SIS  *^' 
in  the  like  case  after  a  writ  of  error.     But  I  (  /)  question,  whe-  (/)'see  tfie 
ther  he  can  lawfully  proceed  after  such  supersedeas  actually  de-  books  next 
livered  to  himi  without  the  vftitjit  venditioni  exponas.  "hS^m'^^^W 

c  rv     T  «        I  •   •  1  .  .    1  Salkeld,  147. 

Sect.  59*  It  seems  to  be  the  stronger  opmion,  that  a  certiorari, 
being  once  delivered,  makes  all  subsequent  proceedings  on  the  /,„\  Yej^er.  st, 
record  that  ought  to  be  removed  by  it  {m)  erroneous,  by  force  of  uver,  «45. 
these  words  "  coram  nobis  terminari  volumus,  et  von  aUbi/'  whe-  ^H;  ^*  *?'  ^^* 
ther  such  proceedings  are  before  or  after  its  return,  and  notwith-  jy^\^  ^^  ^^' 
standing  the  party  who  prosecuted  it  never  make  any  other  suit  to  Lamb.  f.  516. 
have  the  record  certified,  but  only  by  causing  the  certiorari  to  be  alS^'i^*' 
delivered.     And  in  this  respect  a  certiorarihvLth  a  stronger  force  (n)D?cr,t45. 
than  a  writ  of  error;  for  that  (n)  becomes  of  no  effect,  if  the  party  1  Keble,  54. 
who  prosecuted  it  neglect  to  get  the  record  certified  in  a  reason-  ?^' **?•  ^ 

ableUUie.  fR.Abr.49l. 

And  it  seems  to  be  holden  in  some  (0)  books,  that  the  very  is-  ^eWe^Ts.^^' 
suing  of  a  certiorari  is  of  itself  a  supersedeas  to  the  inferior  (p)  D^ri  sss. 
ooort,  whether  the  certiorari  be  ever  delivered  or  not;  in  the  Moor,  73. 
same  manner  as  an  appearance  in  the  court  above,  and  a  super^  ro)C^Jac!*382. 
sedeas  purobaaed  tbere,  will  avoid  (p)an  outlawry  pronounced  Sup.c.5.s.  8,' 
after,  toongh  such  supersedeas  were  not  delivered  to  the  sheriff  9, 10, 11. 
before  the  quirtto  exactus;  but  the  contnry  hereto,  in  relation  to  c.  Jm!^*'^^^' 
a  certiorari,  seems  more  agreeable  to  the  general  tenor  of  the  {q)  Yel.6i.»7.ifi. 
books  and  the  reason  of  the  thing.  C.  Cv.  79. 

S  Jones,  S09. 

And  it  hath  been  (r)  adjudged,  that  if  a  certiorari  for  the  re-  (,.)  x  stlk.  144. 
moval  of  an  indictment  before  justices  of  peace  be  not  delivered  I50. 
before  the  jury  be  sworn  for  the  trial  of  it,  the  justices  may  pro- 
ceed. 

Also  it  hath  Ijeen  (s)  holden,  that  a  certiorari  is  of  no  effect^  («)iKBb.94i. 

unless 
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(i)  Sap.  8. 45  ^^^^^  1^  ^^  delivered  before  its  retom  is  expired.  And  it  is  cer- 
to6e.  A  certio^  tain,  that  by  force  of  the  statate  it  cannot  at  this  time  be  any  (0 
ran  remoYes  all  supersedeas  to  die  proceedings  on  an  indictment  at  sessions,  witb- 
S'Z  tr^^  out  a  ProP*"^  recognizaace.  &c. 

and  return,  Ld.  Raym.  8S5. 1S05. 

(u)  2R.A.49t.  Sect.  60.  It  hath  been  (u)  holden,  that  a  certiorari  for  the  re- 
iMum,c7S,  moval  of  a  recognizance  for  the  good  behaviour,  or  for  an  ap- 
/  ^  c  J  C82  P^&i^^°<^^  ^t  sessions,  will  supersede  its  obligation.  But  this 
reiser.  207.  '  would  be  highly  inconvenient ;  and  the  contrary  opinion  seems 
1  Bttlst.  155.      to  be  supported  by  the  better  (x)  authority. 

(y)i6£d.4.5.  Sect.  6l.  It  (y)  seems,  that  if  an  indictment  be  removed  by 
B.  DU.  de  Pro.   certiorari  after  issue  joined,  and  afterwards  remanded,  the  inferior 

court  shall  proceed  to  trial,  in  the  same  manner  as  it  would  have 

done  if  no  certiorari  had  been  granted. 

U)  Ravm.  186.  Sect.  62.  I  shall  take  it  for  (z)  granted,  that  inferior  courts 
1  v!miL6?'  proceeding  after  a  certiorari  delivered,  where  by  law  they  ought 
iSaik.  144.148.  °ot,  are  punishable  for  a  contempt;  as  hath  been  more  fully 
YelTerton,  32.    shewn,  chap.  22.  sect  28. 

(a)  Agreed  by  Sect.  63.  Also  it  seems^  that  by  the  common  law  if  a  certiorari 
the  court  of  be  once  filed,  the  proceeding  below  can  (a)  never  be  revived  by 
"^^^J:  i^y  Procedendoif). 

Kingv.  Whitlow,  HU.  6  Geo.l. 

As  to  the  Ninth  Point,  viz.  In  what  manner  a  certiorari  is 
to  be  returned. 

(b)  Lamb.  b.  2.  '^^^'  ^'  ^  ^^^^  ^^^^  ^^  reader  for  the  form  in  which  it  is  to 
c.  2. 107,108.'  be  done,  to  (A)  Lambard  and  (c)  Daltou/^and  shall  farther  take 

(c)  Dalt  c.  73.   notice  only  of  these  following  particulars. 

1  Barn,  tit  "  Certiorari."    Carthew,  223. 


t 


<2)C.  £112.821.      Sect.  65.  First,  That  every  such  return  ought  to  be  under  the 
'i.^^*  ^l}'   seal  (d)  of  the  inferior  court,  or  of  the  iustice  or  justices  to  whom 

iSiderfin.  70.      -^  •     i*       ^    i  i  •/•  i  ■        •*  "*  i    -^ 

Salkeld  479.  ^^  ^^  directed ;  and  if  such  court  have  no  proper  seal,  it  seems. 
Shower,  336.      (e)  that  the  return  may  be  well  made  under  any  other. 

A  return  was 

held  bad  becauie  it  was  upon  paper  instead  of  palchment,  1  Barnard,  113* 

Sect.  66.  Secondly,  That  every  such  return  must  be  made  by 
the  very  same  person  to  whom  the  certiorari  is  directed ;  for  if  it 
be  directed  to  **  the  justices  of  the  peace"  of  such  a  place,  and 
(/)  2Salk.479.  the  (f)  derk  of  the  peace  only  return  it;  or  to  **  the  constabk,'' 
(g)  1 R.  Abr.     ^^  ^^  ''  ^^®  recorder  of  B.''  and  the  (g)  deputy  constable,  or  de«- 
752. 754,  puty  recorder  return  it,  without  shewing  in  the  return  that  the 

2  Keble,  385.  principal  had  power  to  make  a  deputy ;  or  '*  to  the  steward  of 
(fc)2Keb.385.  "  St.  Paul's/'  and  the  steward  of  the  church  of  St.  (h)  Peter  and 
(t)  1  Sid.  64.  St.  Paul  return  it,  nothing  is  removed.  Yet  it  is  (t)  certain,  that 
1  ^^'"J*»  ^'     if  it  be  directed  "  to  the  justice  of  Chester,"  it  may  be  returned 

iKeb.^165.187.  "^^  '^*  ^'  chief  justice ;  for  the  same  officer  is  known  to  be  meant 

in 

(t)  The  eertutrari  may  be  taken  off  the  file  if  it  defendant  is  convicted  on  confession,  and  the  pro-^ 

was  improperly  obtained,  1  Burr.  488.    4  Burr.  secutor  brings  a  certiorari,  the  defendant  shallhave 

2459.  2522.  on  notion  for  (hat  purpose  previous  a  procedendo,  2  Bonow,  749. 
to  a  motion  for  procedendo,  4  Burr.  2456.    If  the 
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in  the  writ  and  return,  and  his  description  in  both  is  in  substance 

the  same.    Also  it  is  (*)  said,  that  if  a  writ  of  error  be  directed  ^^J^^i^' 

to  several  justices,  and  returned  by  part  of  them  only ;  yet  if  it  i  sid.  549. 

(2)  truly  recite  the  record,  it  so  far  removes  it,  that  a  new  writ  1  Keble,  941. 

of  error  lies  de  recordo  quod  coram  nobis  residet,  S^c.     And  (m)  i^^^^^h 

qucsre  how  the  court  shall  proceed  upon  the  like  mis-return  of  a  (i)  Yelv.  6.  r. 

certiorari.  *8  H.  6. 12. 

iR.Abr.753.  ^ 

(»)  F.  N.  B.  71*    Holt,  157.    A  eertsonin  to  remoTe  an  ord6r  of  two  jostioes  may  be  directed  to  the 
settions,  and  returned  by  them.  Strange,  470. 


of  the  peace,  ought  to  be  certified  on  a  certiorari  for  the  removal  ro)  Reg.  v.  Ran- 
of  it  by  such  justice  only,  until  it  be  made  a  record  of  the  ses-  oal,  is  Ann. 
sions,  (/))  after  which  it  shall  be  certified  in  the  same  manner  as  (p)  Sop.sec.43. 
the  other  records  thereof  shall  be.  Ttf'^^i^' 

151.  S8S,  S84, 
&c.    F.  N.  B.  81.    2  H.  7.    B.  Peace,  1 1.    Dalton,  c.  70. 

Sect.  68.  Fourthly,  That  it  is  [q)  advisable,  that  a  return  to  (A>  Cromp,isi. 
a  certiorari  directed  to  justices  of  peace  for  the  removal  of  an  in-  J^^^  b  4  c7 
dictraent  taken  before  them,  have  the  clause  necnon  ad  diversas  i  515)  517*. 
feloniaSt  8f€.  as  well  in  the  (r)  description  of  the  Justices  who  ^>^^  c.  134. 
make  the  certificate,  as  of  those  before  whom  the  mdictment  is  ^y  ^  ]^^*  ^ 
said  to  be  taken  in  caption ;  which  matter  hath  been  already  con-  12*11. 7.  S5. 
sidered,  ch.  8.  sect.  ,33.  and  ch.  25.  sect.  121,  122, 123.  SJLS,  9. 

B.Indict*  StiK). 
CaiueftremoYer  Plea,  27.    Vide  1  Keble,  96S,    Vide  11  Mod.  172. 

Sect.  69*  Fifthly,  (s)  ThBt  the  person  to  whom  a  certiorari  M  6  Mod.  90. 
is  directed  may  make  what  return  to  it  he  pleases;  and  the  court  K«g«t>»  Norton, 
will  not  stop  die  filing  of  it  on  affidavits  of  its  falsity,  except  only 
where  the  public  good  requires  it,  as  in  the  case  of  the  {t)  com-  (0  Sop.  s.  34. 
miasioners  of  sewers,  or  for  some  other  special  reason :  but  re- 
gularly the  (ti)  only  remedy  against  such  a  false  return  is  an  ac-  («)  6  Mod.  90. 
tion  ou  the  case  at  the  suit  of  the  party  injured  by  it,  and  infor-  Strange,  63. 
nation,  8lc.  at  the  suit  of  the  king. 

Sect.  70.  Sixthly,  (x)  That  whatsoever  matters  are  put  into  («)  2  SaOu  49t, 
the  return  to  a  certiorari,  by  way  of  explanation  or  otherwise,  be-  493. 
sides  those  which  are  expressly  ordered  to  be  certified,  are  put 
in  without  any  warrant  or  authority,  and  consequently  shall  be 
no  more  regarded  by  the  court  above,  than  if  they  had  been 
wholly  omitted. 

Sect.  71.  Seventhly,  That  (y)  generally  the  return  to  a  cer-  (y)R«g.  Orig. 
tiorari  ought  to  certify  the  record  itself,  or  the  tenor  of  it,  or  tiie  J?  ^.^£^'^45 
(z)  tenor  of  die  tenor,  (a)  according  as  the  writ  requires.     And  (i)  F.N.  B.  245. 
agreeably  hereto  it  hath  been  (6)  adjudged,  that  if,  on  a  certiorari  ^  Keble,  13. 
to  return  an  order  of  justices  of  peace,  the  tenor  of  such  order  cromp^isi!*^' 
be  certified,  the  return  is  naught.    Yet  a  return  of  the  tenor  of  Dalton,  c.  is4. 
an  indictment  from  London,  on  a  certiorari  to  remove  the  indict-  iMah.  b.  4. 
ment  itself,  is  good  by  the  city  charter,  as  hath  been  ah^eady  m  i  sijlf'147. 
jhcwn,  sect.  26.  «SaIk;49i,493! 

Also,  it  (c)  seems  to  have  been  generally  holdeii>  that  wherever  (c)  s  Kcbje,  13. 

the  ^^^  ^  Borrow, 
1034. 
Djer,187.  1  Keble,  lOT. 
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the  purport  of  a  certiorari  is  not  to  proceed  upon  the  record  to 
be  removed,  but  only  to  try  an  issue  of  nul  tiel  record,  it  is  suffi* 
cient  to  certify  the  tenor  of  the  record,  whether  the  certiorari  re- 
quire a  certificate  of  the  record  itself,  or  of  the  tenor  of  it  only* 

However,  I  take  it  to  be  clear,  that  if  the  court  which  awards 

such  a  certiorari  have  no  jurisdiction  to  proceed  on  the  record 

(d)  1 R.  Abr.    thereby  ordered  to  be  removed ;  as  where  the  court  of  {d  )  com- 

^\J^^\        °^^^  pleas  award  a  certiorari  for  the  removal  of  an  indictment  on 

^     '      '      the  issue  of  nul  tiel  record,  concerning  such  indictment,  the  conrt 

below  ought  only  to  certify  the  tenor  of  it,  lest  there  should  be  a 

failure  of  justice* 

As  to  the  Tenth  Point,  viz.  Where  a  record  is  removed  by 
certiorari.  ; 

Sect.  72.  Having  premised  that  nothing  can  be  removed  by  it 
(c)  Videsvp.  where  it  is  improperly  (e)  directed,  or  (J^)  returned,  (for  which  I 
m  VideM^  shall  refer  the  reader  to  the  foregoing  parts  of  this  chapter,)I  shall 
bT  69,  &c  in  this  place  observe  only  the  following  particulars : 

r^}  1 R.  3, 4.  Sect.  73.  First,  That  it  seems  to  be  settled  at  this  day,  that 

i^joAtit.*  as  a  writ  of  (g)  error  may  remove  a  judgment  given,  and  a  (A) 

dKeble,  808*  recordare  may  remove  a  plaint  entered,  after  its  teste  and  before 

Can.  Noy,5i.  its  return,  so  likewise  a  (t)  certiorari  may.  remove  a  record  that 

a^iR^s^^'  sb&Il  <^o™^  ^i^iii  its  description  before  tiie  time  of  its  return, 

B.  Record.  9.  though  there  were  no  such  record  in  esse  at  the  time  of  its  teste^ 

(0 1  R«  3*  4b  (k)  nor  at  the  time  when  it  was  first  delivered  to  the  court  below. 

Dver,  StS. 

1  Ventris,  63.  B.  Recordare,  9.  1  Mod.  41.  1  Salkeld,  149.  Farresly,  138.  Lamb.  b.  4.  c.  7. 
f.  517.  GromptoD,  132.  Dalton,  c.  134.  1  Mod.  US.  Yelver.  89.  Con.  1  Sid.  317.  t  Keble, 
141, 143.  Noj,  64.  1  R.  Abr.  749.  (fc)  1  R.  Abr.  395.  Ld.  Raym.  833.  1305.  Vide  11  Mod, 
110.  236.    A  verdict  cannot  be  removed  from  sessions  before  judgment.  Strange,  765.  819. 

Sect.  74.  Secondly.  That  as  a  recordare  will  remove  a  plaint 
OSH.  6. 30.  that  was  (Q  discontinued  below,  because  the  court  above  will 
'.  N.  B.  71.      proceed  only  on  the  plaint,  and  all  the  other  proceedings  thereon- 
F.  Record.  2.     j^^JQ^  ^re  to  no  purpose,  there  seems  to  be  the  like  reason  that 
a  certiorari  also  may  remove  an  indictment  which  was  discon- 
tinued below. 


S! 


A  ecftionin  to 
remove  an  in- 


Sect.  75.  Thirdly,  That  as  a  writ  of  error  can  remove  no 

record  which  materially  varies  from  the  description  set  forth  in 

dictm«it,  wiii     such  writ,  80  ^either  can  a  certiorari,  as  in  the  following  in- 

not  remove  a       stances. 

conviction. 

Lord  Raymond,  971. 

Sect.  76.  I.  Where  the  writ  describes  an  indictment  or  other 
record  taken  before  A.  B.  and  eight  others,  and  that  certified 
(«)C.Jac.25^  appears  to  have  been  taken  before  (m)  A.  B.  and  seven  others 
Yelverton,  42.  ^^'y'  ^^  (^)  hefore  him  and  the  other  eight  mentioned,  and  others 
Plowden,  392.  al^o  besides  them ;  or  where  the  writ  describes  a  record  (o)  coram 
W  B- Err.  13.  A.  et  B.  et  sociis  suis ;  and  the  record  certified  appears  to  have 
1  Kei>le^  1S9.  ^^^^  taken  coram  C.  D.  et  sociis  suis;  or  (p)  where  the  writ  calls 
sat.  102.  *  the  justices,  before  whom  the  record  is  tsiken  justiciarios  nostros, 
^m^^'  **^'  *"^  ***  ^^^  record  certified  they  appear  to  have  taken  it  as  justices 
1 R.  Ab^58.  ^f  a  fo^^n^fi'  J^ing. 

(f»)  1  Roil.  Abr.  .  Sect. 

7^    Pyer»105.    Velverton,  212,    Lord  Raymond,  1203. 
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Sect  77.  II.  Where  4e  writ  describes  an  iadictment  for  steal-  (9)  s  Assixe.s. 
log  Iq)  two  horses,  and  that  certified  is  for  stealing  one  horse  only.  |'  v;^;^^  6«. 

Lamb.b.4.  &7.  f.  518.    B.  Cor.  69.    Crompton,  Idt.    1  Bulst.  155. 

Sect.  78.  III.  (r)  Where  the  writ  describes  an  order  concerning  (r)  i  Salk.  145. 
foreign  salt,  and  that  certified  is  concerning  salt  in  general.  Fanreslj,  97. 

Sect.  79.  IV.  (s)  Where  the  writ  describes  an  order  concerning  («)  «  Salk.  45«. 
the  town  of  Needham-Market,  or  concerning  the  manor  of  Ansly,  ^'  ^***  ®®*' 
(f)  and  9n  order  concerning  the  town  of  Needham,  or  the  manor  0)  if  Assize,  s. 
of  Anesley,  is  returned,  without  shewing  in  the  return  that  they  B- Variance,  66. 
are  both  the  same  town. 

Sect.  80.  V.  Where  the  writ  mentions  only  (u)  orders  against  (»)  t  Sallui46. 
A.  B.  and  C.  or  indictments  wherein  A.  B.  and  C.  are  indicted,  ^*  ^  ^^^ 
lUid  those  certified  are  against  A.  only,  or  against  A.  and  B.  only,  gpuit,  HiL 
Yet  (x)  k  is  taken  f<^  granted  in  many  books,  neither  do  I  find  12  Ann.  Con. 
it  aay  where  denied,  that  certiorari  for  the  removal  of  all  indict-  Ixfe^'^^t 
meats  against  A.  may  remove  one  wherein  the  said  A.  is  indicted,  Lucas,  to5. 
together  with  twenty  others,  so  far  as  it  concerns  him ;  because  B.  Becord.  57. 
in  judgment  of  law  it  is  a  several  indictment  as  to  every  one  of  J*™  517  **  ^ 
the  persons  indicted.     But  I  do  not  find  it  (y)  agreed,  whether,  Crompton,  is«. 
in  such  a  case,  the  indictment  shall  be  removed  so  far  as  it  con-  Dsiton,  c  134. 
cerns  the  other  twenty  ?  S^A,; "  Ed. 

4.  5.  B.  Rfeoord,  57.  Lamb.  b.4.  c.7.  f.  5l7.    Crompton,  132.    Dalton,  c.  134,    Denied,  March,  112. 
lKebfe,S31.    10ModrfS,205.    Lord  Rsjmondk  609.    1203. 

Sect.  81.  VI.  Where  there  is  a  (2)  material  variance  between  WVideiR.  * 
the  writ  and  the  records  certified,  in  the  names  or  additions  of  (<,)  sJ^%^. 
the  parties ;  as  where  the  writ  gives  the  defendant  the  surname  (6)  Ad.  Mich, 
of  (fl)  Giggure,  and  the  record  certified  that  of  Gi^eer ;  or  where  3  Geo.  1. 
the  writ  commands  tha  removal  of  all  convictions  against  (6)  (a)c.Jac!^k 
Henry,  coachman,  quocunque  nomine  censeatur,  and  those  certified  (e)  c'  Jac!  477. 
are  against  Henry  Munton,  coachman ;  or  where  the  writ  calls  ^  ^  ^^^-  ?^* 
the  defendant  John  (c)  of  Stiles,  and  the  record  is  John  Stiles;  bebreensMDm^ 
or  where  the  one  calls  him  (d)  knight  and  baronet,  and  the  other  tection  an^  the 
baronet  only ;  or  the  one  (e)  Garret  Malines,  and  the  other  Gex-  writ  adjudged 
rard  Malnes ;  or  the  one  J.  S.  (/)  nuper  de  B.  and  the  otker  /)a ^^j  |„  ^ 
J*  S.  nuper  de  C. ;  or  the  one  J.  S.  of  B.  sadler,  (g)  and  the  other  writ  of  error, 
J.  S.  of  B.  Salter.  Aiiwoitli  and 

Wil«on,Hi|. 
5  Geo.  1.  Par.  Case,  1.    To  a  certiururi  on.  a  writ  of  error  diminution  may  be  certified,  8  Mod.  Si, 
Siderfin,  193.    (j)  Dyer,  173.    iR.Abr.7dS.  ♦ 

Yet  if  the  variance  be  only  in  the  spelling,  and  the  words  hnve  ^)  C.  Eiiz.  172. 
the  very  same  sound  either  way  as  (A)  Bird  and  Burd,  (i)  Shel-  Con.  j5Edw.3. 
bury  and  Shelbery,  it  seems  that  it  will  not  be  oDtaterial;  because  (n'videC.EliB. 
it  appears  not  by  any  record  of  the  court  but  that  the  name  in  i72. 
the  certiorari  may  be  the. true  name,  and  the  record  certified  de-  ^  ^ ^^^' '^^ 
scribing  one  by  a  name  of  the  same  sound,  shall  be  intended  to  ^  .  '^* 
mean  the  same  person. 

Also,  if  a  certiorari  name  the  party  without  any  addition,  and 
the  record  certified  name  him  with  an  addition ;  yet  it  seems  that 
it  may  be  probably  argued,  that  the  record  may  be  well  removed 
by  such  writ,  in  the  same  manner  as  it  may  be  by  a  writ  of  (A)  m  1  sid.  193, 
error  which  has  the  like  variance.    But  if  a  writ  of  error  describe  9  H.  6. 1. 
a  person  with  an  addition  which  is  omitted  in  the  record  certified,  ^^^^  ^* 

It 
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it  hath  been  (/)  lately  adjudged,  contrary  to  the  opinion  of  Sir 
gjShnter. Car,  Edward  Coke's  (m)  Third  Report  to  the  contrary  (which  seems 
9H.6. 1.  '  to  be  rather  contradicted  than  supported  by  the  (»)  authorities 
B.  Variance,  6.  cited  to  maintain  it)>  that  it  cannot  remove  the  record ;  and  the 
C**?^d'i04  '^*®^°  seems  to  be  the  same  in  respect  of  a  certiorari,  (1) 

t  R.  Abr.  3S8. 329.    (m)  S  Co.  «•    1  R.  Abr.  752.    (n)  9  U.  &  1.    7  Assize,  5.    16  Assixe,  31. 

As  to  the  Eleventh  Point,  viz.  What  is  to  be  done  by  the 
court  above,  where  the  record  mentioned  in  a  certiorari  is  not 
removed  by  it. 

(o)  12H.  7. 25.  Sect.  82.  It  is  (o)  said,  that  such  court  cannot  in  such  case  pro- 
SA  ^'  %  ^^^  upon  the  record ;  because  in  judgment  of  law  it  still  remains 
Vide^id.'i93.  ^^  ^^^  court  below,  but  will  either  (p)  quash  the  writ,  and  {q) 
2  Kebie,  142.  award  a  new  one,  or  suffer  the  court  below  to  proceed  in  the 
^M^  ^^^'^'  cause,  and  take  such  (r)  order  in  relation  to  the  defendant's  ap- 
1  Salkeld,  147.  p^arance,  either  in  the  one  court  or  the  other,  to  answer  the  far- 
(q)  Stra.  1227.    ther  prosecution  of  the  cause  against  him,  as  shall  in  discretion 

f  ^12^'  7  25   *PP^^  ^  ^^  ™^**  proper. 

5  Assixe,  S.  2  R.  3.  9.  20.  B.  Indict.  50.  B.  Cor.  69.  2  Keble,  142«  Lamb.  b.  4.  c  7.  f.  518. 
Sup.  c.  25.  sect  11.    2  Hale,  c  198.    Carthcw,  223.    2  Bar.  K.  B.  413. 

And  now  I  shall  consider  what  process  is  to  be  awarded  after 
the  removal  of  a  record  by  certiorari  iuto  a  superior  court. 

Sect.  83.  As  to  which  I  take  it  to  be  agreed,  that,  after  such 
(^S.'P  C  70  ^^^^^^^>  ^^  ^^  defendant  do  not  a[>pear  in  the  court  of  king's 
Summai^,  211.'  bench,  the  same  (s)  kind  of  process  lies  against  him  as  if  the  cause 
Canhew,  223.     had  been  originally  commenced  there.  ^ 

^*^  vJ^'^^il^'       '^^  ^  ^^^  ^^  ^  ^^  ^'^  agreed,  that  seeing  by  such  removal  the 

48  Assise,  3.'  cause  is  whoUy  put  without  day,  there  is  no  way  to  non-suit  the 

1  Salkdd,  61,  plaintiff,  before  he  hath  appeared  in  the  court  of  king's  bench, 

^  Mnd  9AA  ^^^  ^y  ^'"■*8  ^^^  *  *^*'*^  Jadas  to  warn  him  to  prosecute  his  ap- 

B.  Appeal  15.  P^^  ^^  ^^^  court.     Whereupon  if  the  sheriff  return  a  9cirefeci, 

140.  he  shall  be  nonsuit;  and  if  the  sheriff  return  a  nihil,  a  scire Jacias 

^*  Cor.  105.  gfcut  alias  shall  be  awarded ;  whereupon  if  the  sheriff  return  a 

c.  7o!  72.'    *  second  nihil,  I  do  not  find  it  (u)  agreed  what  ought  farther  to  be 

48£d.3. 22.  done  (x). 

48  Assize.  3. 

B.  Appeal,  15. 140.    F.  CoroDe,  105.    (x)  We  should  sappose  a  noiisoic.    Bac.  Ab.  359,  notes. 

As  to  the  Seventh  General  Point,  viz.  Where  the  process 
on  an  appeal,  indictment,  or  information,  shall  be  said  to  be  dis- 
continued, or  miscontinued,  or  put  without  day. 

Q;)F.Jadg.i2.      Sect.  B^.  Having  jMremised,  that  it  seems  to  be  agreed,  that 

Sl^Lit*325  ^^^"7  ®"it>  whether  civil  or  criminal,  and  also,  eveiy  process  in 

B.  Amend.  1*7.  such  suit  against  jurors  ought  to  be  properly  continued  from  day 

F.  Pro.  124.  to  day,  from  its  commencement  to  its  conclusion,  without  any  the 

1^*  7  2  le^st  gap  or  chasm ;  and  that  the  suffering  any  such  gap  or  chasm, 

S2  Edw.  3. 2.  is  properly  (y)  called  a  discontinuance ;  and  the  continuing  of  the 
22  £d.  4. 3.  suit 

12  H.  4. 3. 

(l)  If  the  writ  name  more  defendants  than  are  A  certkfuri  to  remove  a  conviction  on  indictment 

in  the  record,  it  is  variance,  Strange,  116.    Bat  it  must  give  the  defendant  a  day  in  court.  Lord  Raj- 

Jieed  not  describe  whether  the  offence  be  laid  amtra  moud,  971.    Strange,  116.  845. 
/0niMai«atuti,StrBnge,845.  Vide  also  SHak,  214. 
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stilt  by  (y)  improper  process,  as  by  a  capias  instead  of  a  dis-  (y)2iH.7.i6. 
tringas,  or  by  giving  the  parties  an  (z)  illegal  day,  is  properly  ll\i%^l' 
called  a  miscontinuance ;  lo  H.  7. 21. 

Keilwav,^6. 
Finch,  431.     Coke  Lit.  3S5.     B.  Dis.  de  Pro.  1 1 .  93.  50. 57.  61 .      13  H.  4. 18.      Con.  40  £.  3. 16. 
F.  Amend.  12.      («)  B.  Dia.  dc  Pro.  JS.    21  H.  7. 16. 

I  shall  for  the  more  distinct  understanding  of  the  learning  of 
this  kind,  endeavour  more  particularly  to  shew, 

1.  In  what  particular  instances  process  is  generally  said  to  be 
discontinued : 

2.  Where  to  be  miscontinued  : 

3.  Where  to  be  put  without  day. 

Process  is  generally  said  to  be  discontinued  in  the  following 
instances : 

Sect.  85.  First,  Where  the  second  is  not  tested  on  the  very  (6)  i  BuUt  141. 

same  (6)  day  on  which  the  first  is  returnable ;  as  where  a  venire  ^'  ^^'    ^ 

facias  is  returnable  on  the  twenty-third  of  January,  and  the  dis-  ajac.28S,284! 

tringas  is  tested  on  the  twenty-fourth  or  any  other  subsequent  6  Modem,  S8i, 

Aav  9Si,  283. 

^'  lSalkeld,51. 

Sect,  86.  Secondly,  Where  there  is  a  term  intervening  between  (<?)  8  Ed.  4.  is. 
the  teste  and  return  of  a  (c)  capias ;  for  the  law  will  not  suffer  any  c^£^/^^7 
such  capias,  lest  thereby  the  defendant  should  be  imprisoned  an  p.*  Con!  3. 
unreasonable  time ;  but  an  original  may  be  continued  by  any  (d)  (d)  8  Ed.  4. 13. 
other  process,  except  a  capias,  though  it  have  a  term  or  more  in-  ^^^^J^^y^'^^" 
tervenmg  between  its  teste  and  return,     (e)  Neither  is  it  any  qJ.  b.  D?s.  de 
objection  to  an  exigent,  that  it  is  not  made  returnable  on  the  next  Pro.  23. 
term  after  its  teste,  because  it  must  allow  time  enough  for  five  JX^l'^^'a 
county  courts  to  be  holden  between  its  teste  and  its  return.  i  it.  Abr.  484. 

Sect.SJ.  Thirply,  (y)  Where,  after  issue  or  demurrer,  the  (/)C.  Jac. 
court  give  the  parties  a  day  to  a  distant  term,  without  making  yeWerton,  i69. 
any  continuance  to  that  immediately  following.  2i  H.  7.  i6. 

1  R.  Abr.  484. 
9, 10.    Con.  1  Bulstrode,  144.    3  BnUtrode,  233. 

Sect.  88.  Fourthly,  Where  the  term  to  which  the  suit  is  con-  (g)  i  Don.  Abr. 
tinued  is  adjourned,  and  the  suit  is  (g)  not  adjourned  accord-  ^^^  ^  ^ 
ingly-  F.  Dis.' 27. 

Sect.  89.  Fifthly,  Where  any  of  the  parties  are  described  in  (J)  J-  !>»»•  i* 
any  continuance  of  the  suit,  whether  on  the  Roll,  (A)  or  by  (»)  4  h.^6^*  ^*' 
process,  by  a  name  or  addition  variant  from  those  in  the  original^  40  £.  3. 18. 
&c.  though  (k)  only  in  one  letter.  (0  P-  Amend. 

®     ^  '         -^  13.17.21.27. 

69.77.  Discon.  7. 12. 17.  40.  42.  Err.  15.  B.  Disoon.  de  Pro.  46.  Amend.  50.  38  £d.  3.  22. 
d9Edw.3.31.  40  Edw.  3.  31.  34.  8  H.  5.  2.  7  H.  6.27.  9  H.  6.  39.  (fc)  Qu.  4  H.  6.  6. 
B.  Amend.  46.     F.  Amend.  21. 

Sect.  90.  Sixthly,  Where  after  issue  joined,  the  process  is 
(/)tiot  continued  from  time  to  time  against  the  jurors,  returnable  ^^ pjs^elpro^' 
on  the  same  days  to  which  the  suit  is  continued  on  the  roll  against  53. 
the  parties.  Contino.  82. 

Sect.  91.  Seventhly,  Where  (m)a  jointfenire  is  first  awarded  W  Q°*  **  ^• 
voL.n.  EE  .for|.iit:ii. 

Vide  7  H.  6. 27. 
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f(pir  the. trial  of  aB  the  defendants  together,  and  affcerwaids. several 
veniru  for  the  trial  of  each  of  them. 

(n)  7.  Dia.  14.  Sect.  9^.  Eighthly,  Where  (n)  a  venire  omits  part  of  the 
2*Lf  ^  •  issue  or  issues. to  .be  tried. 

Vide  B.  Di*.  de  Pro.  63.    Qu.  C.  Elit  6«f . 

(o)  F.  Dii.  JO.        Serf.  93.  Ninthly,  (o)  Where  a  we>»re  omits  any  of  the  par- 

35.  ties. 

1  Roll.  n. 

3  fiolstrode,  311.    Winch.  73.    B.  Amend.  50.    59  E.  3.  21. 

0>)F.Reple.4.       S«rf.  94.  Tenthly,  Where  a  juror  is  named  in  the  habeas 

4  HlVt^s.  corpora  by  a  name  (p)  different  from  that  in  the  panel  returned  on 
19  H.  6. 39*  the  venire  ;  or  where  a  juror  returned  on  such  a  panel  is  wholly 
9  Ed.  4. 13.  omitted  on  the  habeas  corpora.  But  in  these  cases,  if  the  juror 
B.  Db.  47!  ^  misnamed,  or  {q)  omitted,  be  not  sworn  at  the  trial  of  the  caiise, 
1  Dan.  Abr.       it  is  (r)  questionable.  Whether  there  be  any  discontinuance  at  all? 

330, 331. 

6Coke,  4f.  <9)  F.  Amend.  57.  37  H.  6.  If .  B.  Amend.  51.  (r)  1  Siderfin,  66.  1  KeUe,  182. 
191. 196.  215.  6  Modem,  285.  F.  Dis.  4.  teem  to  ni4ke  it  no  diftsntinuuice.  But  19  H.  6.  39. 
34  H.  6.  20.  27H.  6.  5.  F.  Enquett,  18.  5  Coke,  6.  37.  F.  Dis.  37.38.  B.  Amend.  10. 37.  92. 
■re  to  the  contrary.    Vide  Cro.  Elis.  586. 

^y^'s^^'       .'^^^^'  9^*  Eleventhly,  Where  a  venire  or  distringas  are  issued 

without  any  (5)  award  x>n  the  roll  to  warrant  them. 

(0  Vide  lapk  c.      Sect.  96.  It  (t)  seems,  that  before  the  makipg  of  the  staikutes  of 

R*  ^n^if'Ji  1 1  Hen.  6.  c.  6.  and  1  Edw.  6.  c.  7.  all  pleas  and  processes  be- 
lt, 9, 10, 11,11.  c        •     ^'  r*  iji'  j^* 

Bastal,  77.        ^^^^  justices  of  assize,  gaol-dehvery,  oyer  and  terminer,  or  peace, 

pr  other  the  king's  commissionersp  were  discontinued  by  the 
making  a  new  commission  or  association,  or  by  altering  the  name^ 
of  the  justices  or  commissioners  >  but  this  mischief  is  fuHy 
remedied  by  those  statutes. 

rti)VideB.DU.      Sect.  97.  If  an  (u)  indictment  be  removed  by  certiorari,  after 
15  ^<^  5.       issue  joined,  and  process  awarded  for  the  tri^d;  quere.  If  it  shall 
Sop.  sect.  G$.     be  discontinued,  if  not  remanded  before  the  return  of  such  pro? 
cess  ? 

As  to  the  Seconp  Point,  viz.  Where  process  is  generally  said 
to  be  miscontinued. 

Sect.  98.  It  seems,  that  wherever  an  error  in  process  doth  not 
amount  to  a  discontinuance^  it  is  generally  called  a  miscontinu- 
ance. And  this  seems  agreeable  to  the  proper  notion  of  the 
(s)  Finch,  431,  ^ord;  for  as  a  cause  may  then  properly  be  said  to  -be  discon- 
Sop.  sect.  89.  tinued,  when  there  is  either  nothing  at  all  done  to  continue  it,  of 
«Q  vJ^4^f^  nothing  but  what  is  as  to  this  purpose  merely  void  in  law,  so  it 
(v)2iH.7.i6.  seems  to  be  properly  said  to  be  miscontinued,  where  it  is  cob- 
fi.  Dis.  de  Pro.  tinued  amiss,  or  by  an  (x)  erroneous  and  not  void  conttnuance. 
AmoDd  ?7^*  "^"^  agreeably  hereto,  the  books  which  speak  of  errors  in  process 
CJac.  283,284.  Seem  generally  to  include  them  all,  without  (y)  exception,  under 
f  Bolst.  142,      the  general  h^ads  of  miscontinuance  and  discontinuance.    And 

143.  ihig'^'      - 

(i)  Trin.  11         :°**^ 
AnnsB.  uie 

iOMf4nii,86.   Charlton. 


MTrin.  11       ^^^^*  **  '  apprehend,  was  also  the  opinion  of  the  greater  part  of 

'te  court  of  king's  bench  in  the  late  case  of  (2)  WiddringKin  v* 


As  to  the  Third  Point,  m.  Whene  process  «hall  be  said  to 

be  put  without  day. 

Sect. 
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Secin  09*  It  veems  (a)  agreed,  that  by  the  conunoii  law  all  («)  7€oke,90« 
proceedings  upoa  any  indktment,  infonDation,  or  popular  action,  3i.« 
wbei^on  no  judgment  had  been  given,  were  wholly  determined  SiSli/Tis^ 
by  the  demise  of  the  king,  and  that  nothing  remained  but  the  in-  s  Hale,  i89. 
•dictment  or  information,  original  writ,  or  bill,  which  were  put  209. 
without  day  till  re-continued  by  re-attachment  to  bring  in  the 
defendants  to  plead  de  novo.     But  this  is  fully  (A)  provided  for  (&)  Sap,  c.  1.  •. 
by  4  and  5  Will.  5.  c.  18.  and  1  Ann.  c.  8.  by  which  it  is  enacted,  i>>  13. 

That  such  process,  8cc.  shall  continue  in  the  same  force  after 

tbe  kipg's  demise,  as  it  would  have  had  if  he  had  liv^d.'^ 

Sect.  100.  As  for  appeals,  (c)  I  do  not  find  it  any  where  said,  (c)7Coke,dO/ 
that  the  pleas^  and  other  proceedings  therein^  being  put  without 
day  by  the  demise  of  the  king,  might  not  be  revived  by  a  special 
re-attachment|  in  the  same  manner  as  in  any  other  action :  how- 
ever, it  is  certain  at  this  day,  that  by  force  of  1  Edward  6.  c«  7. 
and  1  Ann.  c.  8.  ^'  neither  the  writ  nor  bill,  nor  any  plea,  nor 
**  proceedings  therein,  shall  be  any  way  discontinued  or  put  with- 
*^  out  day  by  such  demise." 

Sect.  101.  It  seems  to  be  faolden  by  (d)  some,  that  all  causes,  ^)  Dyer,  tie. 
whether  civil  or  criminal,  are  discontinued,  and  by  (e)  others,  who  ^^£^^^'^|' 
seem  to  speak  more  accurately,  that  they  are  put  without  day,  by  b.  Qis.  dc  Pro. 
the  justices,  before  whom  they  were  depending,  not  coming  on  39. 
the  day  to  which  they  are  continued,  whether  such  absence  were  ^d^cok%8 
occasioned  by  (J')  death,  or  any  other  cause.    But  it  seems  to  be  u)Co,Ut  135! 
agreed  by  all,  that  a  cause  so  discontinued,  or  put  without  day.  Finch,  4dS»4Sa« 
cannot  be  revived  without  a  re-summons  or  re-attachment ;  which  S*]^'  %* 
if  they  are  (g)  special,  may  revive  the  whole  proceedings ;  but  if  Reattach.  1. 
general,  the  original  record  only.     Nor  do  I  nnd  that  any  statute  17.  es,  u. 
bath  remedied  this  mischief^  except  in  the  case  of  assizes,  and  L'^'f'u 
jurU  utnm,  which  are  provided  for  by  1  Edw.  6.  c.  7.  (I)  ta  Aaii^.  4«. 

50  Asstae,  39. 
B.  Dis.  de  Pro.  2.     (/}  B.  ReatUcbment,  18.    4  H.  7. 7.    F.  N.  B.  111.  t87. 188.     (g)  7  Coke,  90. 
F.  Reattachment,  U 

As  to  the  Eighth  General  Point,  viz.  How  far  errors  in 
process  are  fatal. 

Sect.  102.  It  seems  to  be  generally  taken  (A)  as  an  undoubted  (^)iBa1st.i4S. 

principle,  X«l^-  ^^ 

*^  *^    '  C.Jac.  883. 

8  H.  6.  29.  21  H.  6. 16.  IS  H.  4. 17.  34  H.  6.  20.  18  H.  ^  15.  Coke  lit.  325.  B.  Dis.  de 
Plro.4.tl.4r.  Amend.  17.  F.  Pro.  127.  Dis.  40.  Aaiend.  27.  38  Ed.  3. 22.  19  H.  6.  39. 
Vide  B.  Eir.  3.  Replead.  2.  and  Disc.  1.  where  tke  contrary  opinion  is  said  to  have  been  holden :  bat 
this  seems  not  to  be  warranted  by  the  case  at  large  in  the  Year  Book. 

(1)  But  now  when  the  judges  are  prevented  from  "day;  and  such  opening  and  reading  tfaeroof 

reaching  the  assise  town  on  the  commission  day,  "  shall  be  as  effectual,  to  ail  intents  and  purposes, 

by  anavddable  acddent  or  press  of  business  at  a  "  as  if  the  same  bad  been  opened  and  read  in  the 

former  town,  by  st.  3  Geo.  4.  c  10.  it  is  enacted,  "  presence  of  one  of  the  qoomm  commissieners 

*'  That  wheneyer  it  shall  so  happen  that  such  com-  "  on  the  very  day  appointed  for  that  purpose,  and 

**  missions  (i.s.  comnissions  whereby  the  judges  "  sliall  be  deemed  and  taken  to  be  an  opening  and 

go  tbe  cfrcnits*}  shall  not  be  openea  and  read  in  *'  reading  theroof  on  the  day  fbr  that  purpose  ap- 

the  presence  of  one  of  tbe  qnomm  conmissien-  "  pointed ;  and  all  reoofds  and  other  proceed&nga 

ers,  (one  of  the  judges,  or  a  seijeant)  at  any  "  under  or  relating  to  any  commission  which  may 

*'  place  specified  for  holding  the  assises,  on  the  "  be  opened  and  read  by  virtue  of  this  act,  shaU 

"  verv  day  appointed  for   such  nnrpose,  it  shall  "  and  may  be  drawn  up,  entered,  and  made  out 

ana  may  be  lawiul  to  open  and  read  the  same,  '*  under  the  same  date,  and  in  the  same  form,  in  all 

in  the  presence  of  one  of  the  qnomai  oonmission-  "  respects,  as  if  soch  comrninion  had  been  opened 

**  ers,  therein  named,  on  Ae  following  day,  or  if  "and  read  on  the  day  or^inaJly  appomted  for  Cli«t 

'*  such  following  day  shall  be  a  Sunday,  or  any  •*  purpose."— By  the  second  section  the  judge  is  to 

^  other  day  of  paUic  rest,  then  on  the  socceeding  certify  to  the  lord  chancellor  the  tause  of  the  delay. 
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(t)  Vide  sup.  c  principle,  that  a  discontinuance,  by  suffering  a  total  chasm  in  the 
fts,  s.  143.  proceedings,  whether  on  the  Roll  or  in  the  process,  by  not  giving 
rolcoke^^  a  fresh  continuance  instant er  upon  the  determination  of  the  pre- 
F.  Coroiie/444.  cedent,  shall  never  be  aided  by  an  appearance  and  pleading  over. 
Coke  Liu  s«5.  And  the  Year  Book  (i)  of  9  Hen.  5.  2.  p/.  7.  seems  to  have  an 
f'c?Jl*^fi^^«i:A    opinion,  that  the  misreturn  of  a  sheriff,  as  where  he  returns  a 

1  biclernn,  zoO.       »,         '_  i*.  •.•  ji«ii/*i» 

1  R.  Abr.  779,  cept  on  the  award  of  an  exigent,  is  not  saved  by  the  defendant  s 

780.  pleading  over ;  but  this  is  {k)  questioned  by  Staundforde,  and 

C  ElhTSsf ^^*  seems  contrary  to  the  general  tenor  of  the  other  (/)  books,  and 

c!jac.sii.'  contradicted  both   by  (m)  Brook  and  («)  Fitzherbert,  in  their 

See  the  books  abridgment  of  this  very  case  ;  and  in  all  probability  the  book  is 

Sher^^arts  of  niisprinted ;  for,  as  it  stands  at  present,  it  is  hardly  sense,  or  re- 

thU  section.  concileable  with  (0)  itself. 

In  1  R.  Abr. 

380.  notice  is  taken  of  three  resolutions,  that  a  capiat,  where  it  lies  not,  is  not  aided  by  an  appearance 

and  pleading  over,  and  of  a  subsequent  one  contradicting  them,     (m)  B.  Restitution,  8.    (n)  F.  Cor.  68« 

But  in  another  part  of  his  book  he  abridges  this  case,  wiSiout  taking  any  exception  to  it  F.  Damage,  50. 

(o)  Also  it  is  cited  in  YeWerton,  5204.     C.  Jac.  284.      1  Bulst.  143.  for  the  proof  of  the  contrary 

opinion. 

(p)  40  Ed.  s.  gyj  jf  ^  defendant  appearing  on  erroneous  process,  expressly 

47  Ed.  s.  14.  except  to  it  before  he  hsive  pleaded  over,  there  have  been  many 

18  H.  16. 15.  (p)  authorities,  that  he  ought  to  be  discharged,  and  the  {q)  new 

1^*^*^'.    ^  process  shall  issue  where  the  defect  first  happened.     But  there 

F.  Repievip,  1.    r  ,  .  ,  ^        i       •  •       ^      i        ^^ .  ,  i  •  i  - 

Amend.  14.  IS  a  greater  (r)  number  of  authorities  to  the  contrary ;  by  which  it 

Process,  134.  appears,  that  if  the  original  be  good,  and  the  defendant  present 

B^DU^dcPro  ^^  court,  he  shall  be  compelled  to  answer  it,  let  the  process 

50. 57.  whereon  he  came  in,  or  the  execution  of  it,  be  never  so  erroneous 

Def.  and  Ap-  or  defective,  so  that  it  never  were  discontinued ;  for  the  end  of 

1  r' Abr'  779  P^^cess  is  to  compel  an  appearance ;  and  that  end  being  served, 

3  Mod.  265.  AQcl  a  legal  charge  appearing  against  the  defendant  no  way  dis- 

But  the  Year  continued,  the  law  will  not  so  far  regard  a  slip  in  the  process,  as 

^from  wSch '  ^^  '®^  ^^^  defendant  out  of  court  in  order  only  to  have  him  brought 

the  above  cited  in  again  in  better  form. 

authority  in 

Brook,  Discontinnance,  50.  is  taken,  seems  rather  to  contradict  than  warrant  it.  (q)  8  H.  6.  29. 
1?  H.  6.  18.  18  H.  6. 15.  47  E.  3.  14.  B.  Dis.  de  Pro.  11.  50.  57.  F.  Pro.  127.  Dis.  17. 
(r)  21  H.  7. 16.  F.  Error,  47.  46  E.  3. 30.  B.  Error,  28.  Resp.  12.  F.  Judg.  4.  18  H.  7.  21. 
Yelrerton,  158.     1  Siderfin,  100.  260.  and  see  the  other  books  under  cited. 

9  H^5^s  ^  ^"^  therefore  where  a  defendant  hath  excepted  to  the  process 
iR.  Abr.  779.  whereon  he  hath  appeared,  that  he  was  (s)  never  served  with  it, 
46  Ed.  3. 30.  or  that  (t)  no  such  process  lies  in  the  case,  or  that  it  bore  (u)  teste 
^^  io^H*'7  ^1  ^^'^'^^^  ^^  original,  or  that  it  was  not  awarded  into  the  {x)  proper 
12  H.  4. 18.  county,  or  that  it  was  (y)  not  returnable  at  a  proper  day,  or  that 
B.  Err.  109.  it  was  (z)  directed  to  one  who  was  no  officer,  or  that  it  had  not 
Jour  36*54  ^^  niany  days  as  it  ought  (a)  between  its  teste  and  return,  or  for 
21  H.  7. 16.'  any  (6)  other  such  like  defect,  yet  he  hath  been  compelled  to 
8  H.  6.  29.  answer  the  orinnal.  « 

F.  J^ro.  7.  ^ 

(tt)  1  Siderfin,  406.  (x)  38  E.  3.  20.  29  E.  3.  31.  F.  Dis.  39.  (y)  21  H.  7. 16.  Con.  40  £.  3. 31. 
F.  Amendment,  14.  (s)  Cro.  Elie.  482.  (a)  B.  Jour.  36. 54.  Dis.  23.  Error,  169.  Amend.  60. 
F.  Jour.  37,  38.     12E.  4. 11.     9  £.  4.  18.     2H.7. 11.      (6)  F.  Dis.  51.     3  H.  4. 10. 

(c)  Widrington      .  And  agreeably  hereto  it  was  lately  (c)  resolved,  upon  great  de- 

i;. Chariton,  i-i         -.•        u     *i  ^      r  i*      »      i         r  -     1     \         ^'    •  r 

T.  11  Ana.        liberation  by  the  court  of  king  s  bench,  against  the  opinion  of 

10  Mod.  86.  Mr.  Justice  Powell,  that  the  defendant  in  an  appeal  of  death, 
1  Salk.  59.        coming  in  upon  an  exigent^  which  was  erroneous  for  want  of  the 

words  "  de  morte  viri,  S^c"  had  salved  the  error  by  his  appear- 
ance. 
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ance,  notwithstanding  he  had  done  all  he  could  to  take  advantage 
of  it,  by  craving  oyer  of  the  process,  and  then  demurring. 

'     And  Note,  That  in  all  the  Year  Books  (d)  above  cited  to  this  OOJide  40  E. 
point,  except  (e)  one,  it  is  said  generally,  that  such  errors  are  j."  Xmend.  14. 
salved  by  an  appearance,  without  any  mention  of  any  amendment;  59. 
but  in  that  one  it  is  said,  that  they  shall  be  amended.  (02Hen.r.ii. 

Sect.  103.  Also  it  seems,  that  wherever  process  is  awarded  (f)  (/)  Vide  i 
instanter  from  time  to  time,  without  any  the  least  break  or  chasm,  *^"*"'  ^*^'  ^*^' 
and  the  parties  (g)  have  always  a  day  upon  the  Roll,  all  other  Velverton,  204. 
kinds  of  errors  whatsoever  that  come  under  the  name  of  discon-  6  Mod.  se8i  to 
tinuances,  are  (A)  salved  by  an  appearance ;  for  there  are  (i)  cases  *^« '»  j^  ^. 
by  which  it  appears,  that  defendants  appearing,  and  taking  ex-  q  j^^,  234. 
ceptions  to  such  errors,  have  been  compelled  to  answer  to  the  (^)  1  R.  Abr. 
original,  which  they  would  not  have  been,  if  such  original  had  ^J^*        ^ 
not  been  taken  to  have  been  discontinued  by  such  errors,  as  they  ^i  h.7.  16. 
certainly  are  by  an  error,  in  suffering  a  total  chasm  in  the  conti-  38  Edvr.  3.  20. 
nuance.     And  if  the  original  be  not  discontinued  by  such  errors,  ^  ^:  *•  ^v, 
why  should  they  not  be  as  much  salved  by  an  appearance  as  any  ^^ 
of  the  other  errors  above-mentioned?     For  would  it  not  be  alto-  F.  Dis. S9. 
gether  as  trifling  in  this,  as  in  any  other  case,  to  dismiss  a  person  ft'^H'i^g^y* 
only  in  order  to  send  for  him  again?     And  in  criminal  cases  this  p.  pis.  40. 
could  not  but  be  of  the  utmost  ill  consequence,  by  giving  the  de*  19  H.  6. 39. 
fendant,  who  is  actually  in  the  power  of  the  court,  an  opportunity  u"\"^^i"*?'|'^     ' 
of  escaping.  D^,,  /^  pV.  i.* 

Error,  3.    3  H.  6.  9. 

Sect.  104.  But  it  seems  agreed  by  the  (ft)  books,  that  any  other  00  ^-  Amend. 
discontinuance  in  the  process  against  jurors,  shall  have  the  same  B.Araead.  lo. 
effect  as  a  discontinuance  in  suffering  a  chasm  in  the  process.  9«. 
But  it  seems  that  no  such  (/)  discontinuance,  whether  in  the  pro*  ^'s-  ^^  ^^^'  *• 
cess  or  on  the  Roll,  shall  in  any  case  discontinue  or  abate  the  (7h.  6.5.* 
original  suit.     But  if  it  appear  before  trial,  the  court  shall  cause  3  H.  6.  so. 
(jn)  new  process  to  be  awarded  where  the  first  fault  happened  ;  (0  30  Ass.  36. 
and  if  after  trial,  a  new  {n)  venire  to  have  the  whole  (0)  issue  tried  BuJ^his  note^ii 
over  again ;  because  the  first  venire  was  executed,  and  the  whole  not  wammted 
trial  unwarranted.     But  (p)  if  judgment  be  given  on  a  verdict  by  ^y  ^^^  ^^^  ^  . 
jurors  appearing  on  a  process  any  way  erroneous,  it  will  be  totally  27^'.  6  s.^and 
erroneous;  because  the  trial  was  wholly  unwarranted,  and  con-  34 H. 6. so. 

sequently  the  issue  mis-tried.  •  (m)i9H.6. 39. 

^  34  H.  6.  20. 

F.  Amend.  26.  67.  Enquest,  18.  29  Ed.  3.  31.  B.  Amcndnicnl,  10.  DU.  30.  30  Assize,  36. 
(tt)  6  Mod.  286,  887.  P.  Dis.  24.  38.  22  H.  6.3,4,  (o)2H.5.  3.  F.  Dis.  35.  Vide  9  H.  4.  7. 
B.  Enquest,  98.      (p)  F.  Judg.  12.     Error,  16.     22  E.  3.  2.    7  H.  6.  28.     29  E.  3.  31. 

Sect.^  105.  Also,  as  I  apprehend^  any  other  error  in  the  process  (?)  Vide  1  Dan. 
against  the  jurors  who  actually  try  a  cause  will  make  a  (y)  mis-  s^^^^^'^/'ffl' 
trial  as  much  as  those  which  are  called  discontinuances ;  as  where  456,      '      ' 
such  process  of  this  kind  is  awarded  which  is  not  (r)  proper  in  F-  Error,  16. 
the  case,  or  where  it  is  directed  to  a  («)  wrong  officer,  or  has  a  (0  ^^l  I  ^'  ^'  ?J: 

,    V        •  •.        I       /•  °  •     ,   V       -^      (»)  1  Brow.  134. 

wrong  visne,  or  (ii)  mis-recites  the  former  process,  or  is  (j;)  mis-  c.  Eli*.  574. 
returned,  or  i(y)  not  returned  at  all,  &c.  For  if  errors  of  this  kind  586. 
have  such  effect  even  in  civil  actions,  where  they  are  not  within  Ye*|Jerto^\5 
some  of  the  statutes  of  amendments  or  jeofails,  as  it  seems  to  6Coke,36. 

be  (0  C.  Eli«.  468. 
vide  sup.  c.  23. 
8.  92.      2  D.  Abr.  465,  456.     21  Jac.  c.  13.     1 6  &  17  Car.  2.  r.  8.      («)  C.  Jac.  89.    (x)  C.  Jac,  467. 
I  Dan.  Abr.  354,  355.  357.    (y)  Vide  21  Jac.  c.  13.    1  Dau.  Abr.  340,  341.    6  Coke,  163. 
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(s)  6  Modem,  be  admitted  that  tbcj  have,,  it  plaislj  foUowa^  tfiat  dwy  nivst 
i^s  Ik  iH  «:i  ^t^^ys  ^^^6  i^  i°  criuuDal  proceedings,  since  (z)  no  socb  prooeect- 
(a)L.  Qu'mu'  ^^&  ^^^  within  the  benefit  of  any  of  those  statutes.  But  if  an 
£.  4. 140.  error  of  this  kind,  owing  wholly  to  the  misprision  of  the  clerk,  be 
^o^T*"**™*"*'  discovered  before  trial,  and  the  amendment  of  it  will  set  the 
Pi8.de  Fro.  '  whole  matter  right,  perhaps  it  may  be  (a)  amended  by  the  com- 
4. 47.  mon  law.     And  it  hath  been  (b)  holden  clearly,  that  even  a  dis* 

F.  AmendmeDt,  continuance  of  process   may  be  aoiettded  Ij^  consent  of  the 

59. 7.5.  J.* 

29Edw.s.».    parties, 

(b)  21  H.  7.  40.  F.  Amendment,  78. 

(c)  10  Hen.  7.  Sect.  106.  Howsoever  an  error  may  be  so  far  salved  by  the 
2i<  party's  appearance,  that  he  shatt  be  as  much  compellable  to 

Jo  h'  t'  io  answer  the  original,  as  if  there  had  been  no  such  error :  yet  if  he 
3  H.  4. 10.  were  subject  to  any  disadvantage  m  respect  of  havmg  such  pro- 
S.  P.  c.  184.  cess  awarded  against  him ;  as  to  the  loss  of  his  goods  upon  an 
EJdcent^lo^*  ftTigenf,  or  to  the  forfeiture  of  the  privilege  of  appearance  by 
Somroarj![  371.  attorney  upon  apluries ;  he  (c)  shall  wholly  avoid  such  disadvantage 
F.  Amendment,  \vhen  such  award,  which  should  have  caused  it,  appears  to  be  any 
KDis. 40. .51  ^^y  erroneous,  whether  in  respect  of  a  discontinuance  or  mis- 
f!  Error,  82.      Continuance,  or  otherwise. 

But  8  Hen.  5.  2. 

43  Edw.  3.  17,  1 8. 34.    F.  Amendment^  77.    B.  Appeal,  7.  aeem  contrary. 

(cO  3  Hen.  7, 8.  Sect.  107.  Also,  for  the  like  reason,  it  seems  to  be  {d)  agreed, 
?•*  Ti«..i«.^  1     that  if  a  man  be  outlawed,  or  be  condemned  by  default  for  not 

Jr.  tvepiead.  1,  .  i  •  •     •  i  ^  ■ 

F.  Error,  47.  appeanng  to  process,  which  is  any  way  erroneous^  he  may  take 
Disc.de Pro.  17.  advantage  of  the  error  in  avoidance  of  such  outlawry,  or  other 
2^'^^°'  ^^'  condemnation ;  for  no  one  shall  be  condemned  barely  for  not 
B.  Bestitaaon,  appearing,  where  that  which  should  have  ccunpeUed  hiav  to  appesr 
&•  is  defective.    But  it  (e)  seems,  that  a  defect  in  process  in  an  out- 

B.  Amendment,  j^^^  ^^^  y^  sahed  by  the  defendant's  puK^basing  a  pardon, 

9  £dw.'4. 18.  and  shewing  it  to  the  court ;  for  that  supposes  that  there  was 
(e)  3  Hen.  7.  such  an  outlawry  against  him  as  needed  a  pardon,  which  tf  it  were 
J '  Chart  25.      crroneous,  it  would  not  do. 


F.  Discont.  51. 


Sect.  lOdift'How  far  a  discontinuance  of  one  appeal  will  be  a 
bar  to  another,  hath  been  already  considered,  chap.  23.  sect. 
132. 

Of  Process  of  Outlawry. 

And  now  I  am  in  the  second  place  particularly  to  consider  the 
nature  of  process  on  a  criminal  accusation,  with  a  particular  re- 
gard to  process  of  Outlawry  only. 

For  the  better  understanding  thereof,  I  shall  consider  the  fol- 
lowing points : 

1.  Whether  process  of  outlawry  lies  in  all  criminal  cases. 

2.  In  what  manner  it  is  to  be  awarded  in  general. 

3.  What  is  particularly  required  in  the  award  of  it  agaiasl  tlte 
Principal  and  Accessary. 

As  to  the  First  Point,  viz.  Whether  process  of  outlawry  lies 
in  all  criminal  cases. 

Sect. 
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Sm.  109*  I  take  k  to  be  certain,  that  it  lies  in  all  appeid8«(/)  (nTiadtk,M6. 
whether  of  felony  or  mayAem-;  in  all  iildictments  of  treason  or  ^d.  b.i.c. 
felony ;  on  all  (g)  returns  of  a  rescous ;  and  also  in  all  indict-  55' g*  ^  5, 
ments  of  (A)  trespass  vi  et  armis.  (g)  is  H.  7.  f  i. 

S  Iiut.  665. 
Con.  F.  Pro.  56.  flS.    99  ]^.  3.  18.    (A)  22  £d.  4.  11.    Finch,  355.    K  Exigent,  51.    35  U.  6.  6. 
2  Etale,  194. 

Al»o  it  aeeme  probable,  that  it  lies  on  an  indictment  of  (t)  con-  (0  8  H.  6. 9. 
spiracy,  or  (A)  deceit,  or  any  other  crime  of  a  higher  nature  than  ^-  gj]?*  ^'  ^^^ 
a  trespass  with  force  and  arms,  but  (/)  not  on  any  indictment  for  ^e.  46. 
a  crime  of  an  inferior  nature.  ( i)  S.  P.  C.  i7t. 

192. 
22  H.  6. 7.    (k)  35  H.  6. 6.    (0  Tide  22  £.  4.  11.    35  H.  6.  6.    Con.  8  H.  6.  9.    TheL  b.  1.  c.  15. 
Vytt,  213.  214.    See  also  4  Borr.  2558. 

Sect.  110.  It  seems  (m)  agreed,  that  process  of  outlawry  does  ("'2*?^*'^^' 
not  lie  on  any  action  on  a  statute,  unless  it  be  given  by  such  sta-  y  p^^  3)^ 
tute,  either  expressly,  as  in  the  case  of  a  (n)  pramunire,  and  many  &.  Pro*.  57. 
other  cases ;  or  impliedly,  as  where  a  recovery  is  given  by  an  ac-  f^}^P^  ^[q6 
tion  wherein  such  process  lay  before.     And  agreeably  hereto  it  ^"£  ^  ^' 
hath  been  adjudged,  that  it  lies  not  in  an  action  on  the  statutes  See  St  Pron- 
of  (0)  liveries,  or  of  (p)  maintenance,  nor  in  (q)  decies  tanium,  and  ><>»» 
that  it  lay  not  in  a  writ  of  (r)  entry  on  5  Rich.  2.  c.  7.  until  it  was  ?^  3'^'  g,  9, 
siven  by  23  Hen.  8.  c.  14.  but  that  it  lies  on  a  writ  of  trespass  )p)f2E.  4.ti. 
for  a  ($)  forcible  entry  on  8  Hen.  6.  c.  9.  because  the  statute  ex-  Con.  F.  Pro.  89* 
pressly  gives  a  recoveir  by  such  writ,  and  such  process  lies  in  it  QVB.ExiK.28. 
by  the  common  law.    It  seemB  to  be  holden  in  the  (jt)  Year-book  (9)811. 6. 9. 
of  Henry  the  Sixth,  that  it  lies  on  all  indictments  on  statutes ;  but  ^  ^'  ^'  ^ 
the  contrary  is  adjudged  in  (u)  22  Edw.  4.  as  to  the  statutes  ^)3^h!6.*6. 
against  forestalling ;  and  it  is  there  laid  down  as  a  general  rule,  p.  Pro.  101. 
that  it  lies  not  on  an  indictment  any  more  than  in  an  action  on  a  B.  ^^^l^' 
statute,  unless  it  be  expressly  or  impliedly  given  by  such  statute.  ^^^'     ^^^' 

37  H.  6.  23.    lKeMe,563*    (08H.6.9.    F.  Pro.  81.    (tt)t2  E.  4. 11.    B.  Bxigent,  51.   35ti.6. 
6.    37  H.  6.  23.    2  Hale,  194.    Ld.  Rajrin.  387. 

As  to  the  Second  Point,  viz.  In  what  manner  process  of 
outlawry  is  to  be  awarded  in  general,  I  shall  observe  the  following 
particulars. 

Sect.  111.  First,  That  it  seems  to  be  agreed,  (x)  that  in  every  («)  Fincb»35i» 
indictment  or  appeal  for  any  crime  under  the  degree  of  capital,  ^' 
there  must  be  tiiree  capiases  to  the  sheriff  of  the  same  county  3^^  '  ^®  * 
wherein  the  prosecution  is  commenced,  before  the  exigent  shall  26  £.  3: 72. 
be  awarded,  unless  it  be  after  (^)  judgment;  in  which  case  one  F. Exigent, 30. 
capias  is  sufficient. — And  {z)  qtuere.  If  three  capiases  be  not  still  eJJ^b}/^* 
necessary  in  an  appeal  of  rape,  as  they  were  at  the  common  law.  Vide  s  h'.6.  9. 
notwithstanding  it  be  made  (a)  felony  by  statute  ?  ^H.  4. 11. 

F.  Exigem,  7.  27.    Fuich,  476.    (t)l6  AMiie,1.3.    F.  Exigent,  la   F.  Cofone,  173.    B.  Pro.  148! 
Exigent,  67.    (a)  Ch.  23.  •.  59,  &c. 

Sect.  112.  Secondly,  It  seems  to  be  (b)  agreed;  that  one  (()S.P.c.  ^7. 
capias,  before  the  award  of  the  exigent,  hath  always  been  snffl-  i^^'ist 
cient  inan  indictment  or  appeal  of  death,  or  high  treason.     But  i'h.'5!.5. 

it  Finch,  35K 

'  (1)  It  baa  been  detennined,  that  ontlawry  lies      General  for  poblithing  a  libel.    Wilket'  OaM,  4 
on  an  information  filed  «  offido  by  the  Attorney-      Bnrr.  2527.  2555. 
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(e)  F.  Cor.  184.  it  seeins  (c)  doubtful  whether  two  capiases  were  not  reqomd-  by 
f^;  •     ^     ^^^  common  law  in  all  indictments  and  appeals  of  aey.. other  • 

28  Assise,  97.      r  i  •^'^  '' 

Con.  8  H.  5,  6.    relony. 

F.  Exigent,  3.    Cro.  Car.31.     f  Inst.  665.    6  Modem,  85. 

Sect.  113.  However  it  is  certain,  that  they  are  required  in  all 
indictments  of  any  other  felony,  by  25  Edw.  3.  st.  5.  c.  14.  by 
which  it  is  recorded, ''  That  if  after  any  man  be  indicted  of  felony 
"  before  the  justices  in  their  sessions,  to  hear  and  determine,  it 
*'  shall  be  commanded  to  the  sheriff  to  attach  his  body  by  writ  or 
"  precept,  which  is  called  a  capias ;  and  if  the  sheriff  return  in 
**  the  same  writ  or  precept  that  the  body  is  not  found,  another 
Two  cajna^t       "  writ  or  piecept  of  capias  shall  be  incontinently  made,  returnable 
shall  issue  on  an  "  at  three  weeks  after.     And  in  the  same  writ  or  precept  it  shall 
felony°found  at  "  ^^  comprised,  that  the  sheriff  shall  cause  to  be  seized  his  chat- 
sessions  before    "  tels,  and  to  safely  keep  them  till  the  day  of  the  writ  or  precept 
the  «%«rf  shall  «*  returned.    And  if  the  sheriff  return,  that  the  body  is  not  found, 

"  and  the  indictee  cometh  not,  the  exigent  shall  be  awarded,  and 
''  the  chattels  shall  be  forfeit,  as  the  law  of  the  crown  ordaineth. 
''  But  if  he  come  and  yield  himself,  or  be  taken  by  the  sheriff, 
or  by  other  minister,  before  the  return  of  the  second  capias, 
then  the  goods  and  chattels  shall  be  saved." 

(d)  s.  P.  C.  67.  Sect.  114.  It  seems  to  have  been  the  general  {d)  opinion,  that 
&iinimary^«09.  ^his  Statute  extends  to  appeals  as  well  as  indictments,  though  it 
is  th^same  ta  mention  only  the  latter ;  but  that  it  extends  not  to  any  indictment 
an  indictment,    or  appeal  of  death,  though  it  speak  of  felony  in  general. 

upon  which  pro' 

cess  of  outlawry  lies.    1  Leonard,  100. 

Rex  V.  Yendall,  f  Sect.  115.  But  it  has  been  held,  that  this  statute  does  not 
4Term  Rep.      apply  to  a  court  of  oyer  and  terminer  and  gaol  delivery,  but  to 

2  Hale,  195.      justices  of  the  peace  m  their  general  and  quarter  sessions  only. 

Rex  V.  Yendall,  f  Sect.  1 16.  It  seems  also  that  an  alias  capias  issued  in  pur- 
S*""^^  f^^'  ®"^"^^  ^f  ^®  above  statute  is  good,  although  it  do  not  contain  a 
For.  sso.^'^^^'  command  to  the  sheriff  to  seize  the  goods  of  the  defendant. 

3  Keb.  125. 

(e)  F.  Exig.  3.  Sect.  117.  Thirdly,  (e)  That  after  the  sheriff  hath  returned  a 
F^p^'  99fi  ^^*'  ^^ ^^  ^*^®  "^^  ^^^  body  at  the  day,  the  court  will  not  award 
s'uen.  5, 6.-  ^°  exigent  on  the  suggestion  of  an  escape,  unless  the  sheriff  will 
1  Hen.  si  6.  return  one. 

S.  P.C.70. 

F.  Exigent,  25.   30  Assiae,  23. 

Sect.  118.  Fourthly,  That  if  there  be  several  appellees, 
some  of  which  appear,  and  others  make  default,  those  who  ap- 
pear and  plead  a  plea  in  abatement  of  the  writ,  or  any  such  plea 
(/)  Sum.  210.    in  bar  as  goes  to  the  whole,  the  suit  (J')  shall  be  continued  against 
S.  those  who  make  default  by  capias  only,  and  no  exigent  shall  issue 

till  such  a  plea  or  pleas  shall  be  determined. 

(g)  F.  Exig.  26.  Sect.  1 19*  Fifthly,  That  an  exigent  shall  (g)  never  be  awarded 
i!f  p°  •'  Vi'  ^'  to  the  sheriff  of  any  other  county  than  that  wherein  the  offence 

zz  ti.  3.  11.  ^  >f 

30H.6. 2.  " 

11  H.  4.  72. 
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h  laid;  and  that  by  the  (A)  common  law  (t)  there  was  no  necessity  (h)  F.  Prooeu» 
of  a  capias  to  the  sheriff  of  any  other  county.  |-  ^ 

6  H.  6.  G.  1.  and  8  fi.  6.  c.  10.     (t)  Vide  F.  Pro.  1.  3.  34. 155.  164.    it  £.3.  11.    47  £dw.  s/4. 
Dyer,S95.    S0H.6.S.    It  H.  4.  72. 

But  the  law  relating  to  this  matter  having  been  altered  by 
several  statutes,  I  shall  set  forth  statutes  in  particular,  and  endea* 
vour  to  shew  how  they  are  to  be  understood. 

Sect,  120.  By  6  Hen.  6.  c.  1.  it  is  recited.  That  divers  of  the  On  mdictmeatt 
king's  subjects  by  false  practices,  covin,  and  conspiracy  of  certain  ^^  ^«'o*»y  «'   . 
cfvil  persons,  had  been  indicted  in  the  king's  bench  of  divers  felo-  SiTkina's"    *" 
nies  and  treasons,  by  suspected  jurors  hired  and  procured  to  the  bench,  two  m- 
same  by  confederacy  and  cbvin  of  the  said  conspirators,  by  force  ?»«*«  •^»*'  '"f°* 
of  which  indictments  a  capias  is  awarded  to  the  sheriffs  of  the  -„^  aini^ed. 
county  where  the  said  bench  is,  returnable  within  two  or  four 
days,  at  which  day  if  the  party  so  indicted  come  not,  an  exigent 
is  awarded,  whereby  the  goods  and  chattels  of  such  persons  in- 
dicted be  forfeit  to  the  king ;  and  therefore,  to  provide  a  remedy 
it  is  ordaiiied, ''  That  before  any  exigent  be  awarded  against  such 
*^  persons  indicted  in  the  king's  bench  of  treason  or  felony,  writs 
"  of  capias  shall  be  directed  as  well  to  the  sheriff  or  sheriffs  of 
''  the  county  wherein  they  be  indicted,  as  to  the  sheriff  or  sheriffs 
''  of  the  county  whereof  they  be  named  in  the  indictments ;  the 
same  capias  having  the  space  of  six  weeks  at  the  least,  or  longer 
time,  by  the  discretion  of  the  said  justices^  if  the  case  require 
it,  before  the  return  of  the  same ;  which  writs  so  returned,  the 
"  justices  shall  proceed  in  the  manner  as  they  had  done  before 
"  the  statute :  and  if  any  exigent  be  awarded  or  any  outlawry  f  Hale,  195. 
**  pronounced  against  such  persons  indicted  before  the  return  of 
"  the  said  writs,  the  same  exigent,  so  awarded,  with  the  outlawry 
**  thereon  pronounced,  shall  be  void,  and  holden  for  none." 

Sect.  121.  By  8  Hen.  6.  c.  10.  it  is  recited.  That  divers  per-  On  indictments 
sons  for  their  private  revenge,  and  not  of  right,  maliciously  by  >»  one  county 
subtle  imagination  had  caused  and  procured  many  people  falsely  Jf^'^^g'in 
to  be  indicted  and  appealed  of  several  treasons,  felonies,  and  another,  an 
trespasses,  before  justices  of  the  peace  and  other  commissioners,  aUtueapUu  shall 
and  justices  and  others  having  power  to  take  indictments  or  ap-  off^d^/*o  *to  * 
peals,  in  divers  foreign  counties,  liberties,  and  franchises  of  Eng-  make  prodama- 
land,  in  which  the  said  liege  people  be  not  nor  at  any  time  were  ^o<>  >p  ^^o 
conversant  nor  dwelling ;  by  force  of  which  indictments  and  ap-  ^"letoinoftiJe 
peals,  and  the  processes  upon  them  made  in  the  said  counties,  writ, 
franchises,  and  liberties  so  indicted,  the  said  people  have  been 
and  daily  be  put  in  exigent  and  after  outlawed,  and  thereupon 
their  goods  and  chattels,  lands  and  tenements  forfeit,  and  they  in 
great  jeopardy  of  their  lives,  whereas  the  said  persons  so  indicted, 
appealed,  or  put  in  exigent,  or  outlawed,  had  never  knowledge  of 
such  indictments,  appeals,  exigents,  or  outlawries;  and  therefore 
it  is  enacted,  '*  That  upon  every  indictment  or  appeal,  by  the 
''  which  any  subject,  dwelling  in  other  counties  than  those  where 
''  such  indictments  or  appeal  shall  be  taken,  of  treason,  feldny, 
*'  and  trespass,  before  the  justices  of  peace,  or  before  any  other, 
^  having  power  to  take  sach  indictments  or  appeals,  or  other 
''  commissioners  or  justices,  in  any  county,  franchise,  or  liberty 

"of 
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"  of  EnglaBcl,  before  uy  exigent  awatded  nptim  any  iadjdnwpt  or 
''  appeal  so  taken,  preaently  after  the  first  writ  of  optax  returned, 
^'  aoother  writ  of  capias  shall  be  awarded,  directed  to  the  sheriff 
"  of  the  county,  whereof  he,  who  is  so  indiote<^  is,,  or  was  sup* 
''  posed  to  be,  conversant  by  the  same  indictment;  returnable 
'*^  before  the  same  justices  or  commissioners  before  whom  he  is 
'^indicted  or  appealed,  at  a  certain  day,  containing  the  space  of 
"  three  months^  from  the  date  of  the  said  kst  writ,  where  the 
"  counties  be  holden  from  month  to  month ;  and  where  the 
"  counties  be  holden  from  six  weeks  to  six  weekB,  he  shall  have 
the  space  of  four  months,  until  the  day  of  the  return  of  the  said 
writ :  by  which  writ  of  second  capias,  the  sheriff  shall  be  com^- 
manded  to  take  him  which  is  so  indicted  or  appealed  by  his 
''  body,  if  he  can  be  found  within  his  bailiwick  ^  and  if  he  cannot 
"  be  found  within  his  bailiwick,  that  the  said  sheriff  shall  make 
proclamation  in  two  counties  before  the  return  of  the  same 
writ,  that  he  which  is  so  indicted  or  appealed,  shall  appear 
before  the  said  justices,  or  commissioners  in  the  county,  liberty, 
(i)  The  writ  ''  or  franchise  where  he  is  indicted  or  appealed  (t)  at  the  day  con- 
therefore  mast  f<  tained  in  the  said  last  writ  of  capias,  to  answer  to  our  lord  the 
'^"indiSodto"  '*  ^^^ ^' ^^  ^ party, of  the  felony, treason,  or  trespass  whereof- 
appear  befora  **  he  i»  SO  indicted  or  appealed.  After  which  second  writ  of  capias 
the  justices  at  '^  so  Served  and  returned>  if  he  which  is- so  indicted  or  appealed 
^^T**"™^***®*"  come  not  at  the  day  of  the  same  writ  of  capias  returned,  the 
Rep.  502.  '^  exigent  shall  be  awarded  against  such  persons  indicted  or  ap- 
"  pealed  and  every  of  them. — And  if  any  exigent  be  awarded 
**  upon  any  such  indictment  or  appeal  against  the  form  aforesaid, 
or  any  outlawry  be  upon  that  pronounced^  as  well  the  exigent 
so  awarded  as  the  outlawry  upon  that  pronounced,  and  every 
of  them,  shall  be  holden  for  none  and  void ;  and  that  the  party 
upon  whom  such  exigent,  against  the  form  aforesaid,  is  awarded 
*'  or  outlawry  pronounced,  be  not  endangered  or  put  to'  loss  of 
'*  his  goods  or  chattels,  lands  or  tenements,  nor  of  his  life." 

Sect.  122.  But  by  8  Hen.  6.  c.  10.  s.  4.  it  is  expressly  pro- 
vided, "  That  the  above  recited  statute,  6  Hen.  6.  c.  1.  concem- 
'*  ing  process  to  be  made  before  the  king  in  his  bench,  stand  in 
"  force." 

And  by  8  Hen.  6.  c.  10.  s.  5.  that  this  present  statute  shall  not 
extend  to  ''  indictments  or  appeab  taken  within  the  county  of 

"  Chester." 

And  by  8  Hen.  6.  c.  10.  s.  6.  that  '*  if  any  person  shall  be  in- 

**  dieted  or  appealed  of  felony  or  treason,  and  at  the  time  of  the 

"  same  felony  or  treason  supposed,  was  conversant  withiil  ttte 

county  whereof  the  indictment  or  appeal  makes  mention,  the 

like  process  be  made  against  such  person  so  indicted  or  ap^ 

''pealed  as  was  used  before." 

Sect.  123.  By  10  Hen.  6.  c.  6.  it  is  recited,  that  by  the  clause 
IQ'  the  ibove  statute, ''  returnable  before  the  same  justices  or 
commissioners  before  whom  he  is  indicted  or  appealed,"  some 
thought  that  the  writ  of  capias  ordained'  tO'  be  directed  to  the 
sheriff  of  the  county  wheneof  be  that  is  so  indicted  or  appealed 
was  supposed  to  be  conversant  by  the  same  indictment  or  appeal, 

shall 
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diftU'be  retwoed  before  tke  same  justices  or  ccMouiuasioiiers,  or 
jodier  before  wtiom  the  iodietaeDt  w  appeal  was  taken,  and  not 
elsewhere,  md  therefeore  to  defiraud  and  make  fhialrate  die  sta>» 
totes  sued  to  remove  such  kidictments  and  appeals  out  of  the 
iMHBds  oif  the  justicea  or  commissioners  aforesaid  into  the  king's 
bench  and  elsewhere  b^  certiorari  or  oitberwiae  onhnoiwa  to  the 
party  so  indicted  or  appealed,  and  tkeaevpoii  sued  the  ptocess 
uaed  at  the  common  law,,  before  the  anakiiig  of  the  said  stalate, 
m  the  hii^'a  bench  and  ebewhere,  alter  sui^  removal^  and 
therefore  it  »•  enacted,  ^'  That  the  said  statute  shall  be  Irolden 
and  kept»  and  put  m  due  execution  in  all  poinlt;  and  also  that 
if  a«|^  sttch  indictments  taken  before  any  justkea  of  the  peace, 
or  before  any  other  hftvtng*  power  to  take  such  indictmentt  ov 
*'  appeals,  oi  other  justices  or  commissioners  in  any  count3^  intf 
cnise,  or  liberty  oi  Ei^and,  shaH  be  remofed  before  tbe  king 
in  his  bench  or  elsewhere  by  certiorari  or  otherwise,  then  aAer 
such  removing,  before  any  exigent  awarded  upon  any  such  i** 
dictment  or  appeal  in  the  form  aforesaid  taken,  that  poesently 
^^  after  the  first  writ  of  capias  upon  every  such  indictmeat  or 
*'  appeal  awarded  and  returned,  mat  another  writ  of  capim  be 
awarded,  directed  to  the  sheriff  of  the  county  whereof  be  that 
is  so  indicted  or  appealed,  is  or  was  supposed  to  be  conversant 
by  the  same  indictment  or  appeal,  returnable  before  the  hing 
in  his  bench  at  a  certain  day  containing  the  space  of  three 
months  or  four,  from  the  date  of  the  said  last  writ  of  capias^ 
according  to  the  manner  and  form  that  the  justices  of  tbe  peace, 
**  and  other  in  the  said  first  statute  contained,  ought  to  have  done 
*^  before  such  removing  after  the  making  of  the  said  statute ;  and 
**  moreover  to  make  process  according  to  the  effect  and  purport 
^  of  the  said  statute. — And  if  any  sach  exigent  be  hereafter 
^  awarded  upon  any  such  indictment  or  appeal  after  such  re- 
moving against  the  form  aforesaid,  or  any  outlawry  thereon 
pronounced,  as  well  the  same  exigent  so  awarded  as  the  out- 
lawry thereupon  to  be  pronounced,  and  every  of  them,  sball  be 
**  holden  for,  none  and  void,  according  as  in  the  said  first  statute 
is  more  fully  contained/' 
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Sect*  124.  It  is  observable,  that  it  seems  to  be  hoUen^  gene- 
rally in  many  (k)  books,  that  every  outlawry  whatever,  on  an  in<-  ^j^)  i  £d.  4.  t. 
dictment,  or  appeal  against  a  persoa  living  in  a  couiUy  diffe-  19  H.  CSL 
rent  from  that  whereiA  the  court  sits  is  erroneous,  if  no  such  |^^'  ^'  ^*  ^*^ 
capias^  with  a  command  to  the  sheriff  to  make  proclamation^  SaioBMy^  99^ 
as  is  given  by  8  Hen,  6.  c*  10.  were  awarded  to  the  sheriff  F.  PiMetf,  tesw 
of  the  county  wherein  the  party  is  supposed  to  be  convecsani!,  ^^^^•^^ 
before  the  award  of  the  exigent:  and  there  are  (/>  precedenta  (i^^n^gt^r, y^, 
wherein  outlawries  in   appeals,  originally  coounenced  ia  the  Vidci9li.s%f# 
king's  bench,  have  been  reversed  for  want  of  such  aco^Mu.     Yet  \Ij^jI^^ 
it  seems^  that  on  tbe  other  side  it  naay  be  probablj;  argued,  thafi         ' 
indictments  of  treason  or  felony,  originally  commeneed  in  the 
king's  bench  are  expressly  provided  for  by  the  (m)  statute  of  &  (m))9iipbs.iao;. 
Hen.  6.  c.  1.  which  requires,  **  That  a  capias^  having  the  space  >  Hsti^idfti 
**  of  six  weeks  or  more,  shall  be  awarded  to  the  sheriff  of  the 
**  county  whereof  the  indictee  shalt  be  named  '^  and  dris  statute 
is  taken  notice  of  by  that  of  8  Hen.  6>  c*  lO.  which  expressly 

enacts. 
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enacts,  ^'  that  it  shall  stand  in  its  full  force/^  and  therefore  can- 
not well  be  imagined  to  intend  either  to  supersede  or  repeal  it ; 
especially,  considering  that  it  begins  with  ''  justices  of  peace/' 
and  makes  no  express  mention  of  the  king's  bench :  and  it  is  a 
(n)  %  Coke,  46.  (n)  general  rule,  in  the  construction  of  statutes,  that  where  things 
of  an  inferior  degree  are  first  mentioned,  those  of  a  higher  dignity 
shall  not  be  included  under  subsequent  general  words.  Also  it 
appears  from  the  preamble  of  10  Hen.  6.  c.  6.  that  neither  in* 
dictments  nor  appeals,  removed  into  the  king's  bench  by  certio- 
rari,  were  within  the  benefit  of  8  Hen.  6.  c.  10.  before  the  mak- 
ing of  that  statute,  which  expressly  provides  for  indictments  and 
appeals  so  removed ;  and  there  seems  at  least  as  good  reason, 
that  indictments  and  appeals,  originally  commenced  in  the  king's 
bench,  shall  not  be  taken  to  be  within  the  benefit  of  it.  To 
which  may  be  added,  that  it  seems  to  have  been  admitted  in  the 
(o)3i  Hen.  6.  Year  Book  of(o)  31  Hen.  6.  that  an  appeal  orignally  commenced 
^^'  in  the  king's  bench  is  within  the  equity  of  6  Hen.  6.  c.  1.  and 

that  an  outlawry  thereon  is  erroneous,  if  there  were  no  capias 
containing  the  space  of  six  weeks  directed  to  the  sheriff  of  the 
county  whereof  the  appellee  is  named,  as  that  statute  requires  ; 
by  which  it  seems  to  be  implied,  that  such  an  appeal  is  not 
within  the  8  Hen.  6.  c.  10.  but  the  6  Hen.  6.  c.  1.  and  that  the 
same  is  still  in  force. 

(p)S.P.C.  68.  Sect.  125.  It  seems  to  have  been  (p)^  a^eed,  that  by  force  of 
Sum.  S09, 210.  these  statutes,  a  capias  shall  be  awarded  mto  a  county  palatine, 
igr***'  *^^'  where  the  defendant  is  named  of  any  place  in  such  county,  in 
19  H.  6.  2.  ^^y  indictment  or  appeal.  And  it  seems,  that  such  capias  shall 
31  H.  6. 11.      be  directed  to,  and  returned  by  the  (y)  chancellor  of  such  county. 

B.anJvTrt/as.  -^"^  ^^  ^^^^  ^^^^  W  ^^*^'  ^^^^  ^^  ^^  ^^^'  °^^  return  it,  the  exigent 
Sed  Tide  1  H.  may  be  awarded,  as  well  as  if  he  had  returned  it ;  because  the 
6*  10.  court  cannot  compel  him  to  return  it ;  and  the  prosecution  might 

10^ H*?!^'.^**  be  unreasonably  delayed,  if  the  proceedings  were  to  be  stayed  till 
31  H.  6. 11.  he  should  return  it.  But  (s)  Staundforde  makes  a  qtuere,  Whe- 
Con.s.P.C.68.  ther  the  court  of  king's  bench  may  not  enforce  a  return  of  the 

F.  Process,  197.         -.p  ^  "^ 

B.Cm.Ports,2J.  ^"^\ 

(r)  31  H.  6. 11.    («)  S.  P.  C.  69.    Vide  Cro.  Car.  252,  253. 

Sect,  126.  If  a  defendant  be  expressly  named  of  the  same 

county  wherein  he  is  indicted  or  appealed,  and  be  also  named 

(t)  1 E.  4. 1.      under  an  alias  dictus  of  another,  it  hath  been  {t)  adjudged,  that 

Dyer,  214.      '  there  is  no  need  of  any  capias,  with  a  command  for  proclamation, 

B.Prodaiii.5.    according  to  8  Hen.  6.  c.  10.  because  that  which  comes  under 

fttfsu^  ^^25     ^^^  ^''^*  dictus  is  (m)  no  way  traversable  oor  material.    Also  if  a 

8^70.       '    '    defendant  be  named  of  B.  and  late  of  C.  there  is  no  (x)  need  of 

^)S.P.C.68.    any  capias  to  the  sheriff  of  the  county  wherein  C.  lies,  because  it 

C  ^"^''i5«'  ^PP^^^^  that  the  defendant  is  at  present  conversant  at  B.     But  if. 

^    '      *  a  defendant  be  named  of  no  certain  place  at  present,  but  only 

late  of  B.  and  late  of  C.  and  late  of  D.  &c.  being  all  of  them  in. 

counties   different  from  that  wherein  the  prosecution  is  com- 

(sf)  Sam.  410.    menced,  a  capias  shall  go  to  the  sheriff  of  (^)  every  one  of  those 

2  Hale,  196.      counties. 

Sect,  127-  Notwithstanding  the  words  are  express,  ''  that  any 
'-  outlawry  pronounced  contrary  to  the  directions  of  the  statutes 

•*  shall 
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*'  shall  be  void  ;'^  yet  it  seems  to  be  agreed,  (z)  that  it  is  not  to  (x)  39  H.  6. 1. 
be  taken  to  be  utterly  void,  but  only  voidable  by  writ  of  error.       B.  Utlag.  54. 

Error,  16. 
19  H.  6.  t.    F.  Error,  96.    C.  Eliz.  179.    3  Coke,  59.    Piowden,  137.    Hob.  166.    1  Burrow,  641. 

+  By  the  statute  SI  Eliz.  c.  3.  which  settles  the  form  of  pro-  Three proclama- 
ceedings  in  outlawry  in  civil  cases,  it  is  recited,  "  that  for  the  ^adVid^  ^ 
avoiding  of  secret  outlawries  in  actions  personal  against  the  ererj  action 
queen's  subjects  having  known  places  of  their  dwellings,  by  rea-  personal, where- 
son  that  proclamations  are  made  in  the  county-courts,  and  in  l^^^^hiirbe 
quarter-sessionsy  which  are  places  remote  from  their  dwellings,  awarded,  &c. 
and  thereby  they  have  not  any  convenient  notice  of  such  suits  3i  Eiir.  c.  9. 
against  them ;"  and  enacted,  "  That  in  every  action  personal  ^<^*^'  ^*®- 
wherein  any  writ  of  ejcigent  shall  be  awarded  out  of  any  court, 
in  or  after  the  Term  of  Easter  next  coming,  one  writ  of  procla- 
"  mation  shall  be  awarded  and  made  out  of  the  same  court,  hav- 
^'  ing  day  of  teste  and  return  as  the  said  writ  of  exigent  shall  have, 
**  directed  and  delivered  of  record  to  the  sheriff  of  the  county 
''  where  the  defendant  at  the  time  of  the  exigent  so  awarded  shall 
be  dwelling,  which  writ  of  proclamation  shall  contain  the  effect 
of  the  same  action :  and  that  the  sheriff  of  the  county  unto 
"  whom  any  such  writ  of  proclamation  shall  be  directed,  shall 
"  make  three  proclamations  in  this   form   following,  and   not 
''  otherwise,  that  is  to  say,  one  of  the  same  proclamations  in  the  ^  q^^  5^  c.  5. 
'^  open  county-court,  and  one  other  of  the  same  proclamations  to 
'^  be  made  at  the  general  quarter-sessions  of  the  peace,  in  those 
*'  parts  where  the  party  defendant  at   the  time  of  the  exigent 
**  awarded  shall  be  dwelling ;  and  one  other  of  the  same  procla- 
mations to  be  made,  one  month  at  the  least  before  the  quinto 
exact,  by  virtue  of  the  said  writ  of  exigent,  at  or  near  to  the 
most  usual  door  of  the  church  or  chapel  of  that  town  or  parish 
where  the  defendant  shall  be  dwelling  at  the  time  of  the  said 
exigent  so  awarded ;  and  if  the  defendant  shall  be  dwelling  out  of 
any  parish,  then  in  such  place  as  aforesaid  of  the  parish,  in  the 
same  county,  and  next  adjoining  to  the  place  of  the  defendant's 
dwelling ;  and  up6n  a  Sunday  immediately  after  divine  service 
**  and  sermon,  if  any  sermon  there  be ;  and  if  no  sermon  there 
*'  be,  then  forthwith  after  divine  service  :  and  that  all  outlawries 
**  had  and  pronounced  after  the  end  of  next  Easter  Term,  and 
^'  no  writs  of  proclamations  awarded  and  returned,  according  to 
''  the  form  of  this  statute,  shall  be  utterly  void  and  of  none  effect; 
**  and  that  the  officer,  in  whose  office  such  writs  of  exigent  and  Utiawry  Br.  34. 
''  proclamation  shall  be  made,  shall  and  may  take  such  fees  as  by 
''  the  statute  6  Hen.  8.  c.  4.  is  limited  and  appointed  in  that  be- 
"  half,  and  no  greater  fees  in  any  wise :  and  that  the  sheriff  for 
''  making  of  the  proclamation,  at  or  near  to  the  church  or  chapel 
**  door,  as  is  aforesaid,  shall  have  twelvepence.'' 

f  And  by  the  statute  4  and  5  William  and  Mary,  c.  22.  s.  4.  it  A  proclamation 
is  recited,"  That  whereas  it  is  agreeable  to  justice,  that  proceed-  ■^'^"*^**^*^® 
ings  to  outlawries  in  criminal  causes  should  be  as  public  and  no-  ^caaca  to  be 
torious  as  in  civil  causes,  because  the  consequences  to  persons  delivered  three 
outlawed  in  criminal  causes  are  more  fatal  and  dangerous  to  «>on*J>»  before 
them  and  their  posterities,  than  in  any  other  causes ;"  and  enacted, 
^  That  upon  the  issuing  of  any  exigent  out  of  any  of  their  ma- 
''jes ties  courts,  against  any  person  or  persons  for  any  criminal 

"  matter, 
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mitter,  before  jtidgnieiit  or  eonvictioD,  there  shall  aho  issue 
a  writ  of  proclamation,  bearing  the  sane  teste  and  return,  to 
*'  the  sheriff  or  sheriffs  of  the  county,  city,  or  town  corporate;, 
''  where  the  person  or  persons  in  the  record  of  the  said  pro- 
'*  ceediiigs  is  or  are  mentioned  to  be  or  inhabit,  according  to  the 
**  form  of  the  statute  31  Eliz.  c.  3.  which  writ  of  proclamation 
"  shall  be  delivered  to  the  said  sheriff  or  sheriffs  three  months 
"  before  the  return  of  the  same/' 

And  upon  tliese  statutes  the  following  points  have  been  ad- 
judged: 

Rex  «.  Barring-  ^  FiKST,  That  a  capujLS  cum  proclamationc  commanding  the 
^» ^Jj™  prisoner  "  to  appear  before  the  justices  at  the  return  of  th^ 
Rn'v.  YendaU,  *'  writ/^  is  erroneous,  for  it  ought  to  command  him  to  render 
4  Term  Rep.  himself  to  the  sheriff  on  or  before  the  day  when  he  was  exacted^ 
^^*  so  that  the  sheriff  might  have  his  body  before  the  justices  on  the 

return. 

BeTDoldso.  f  SECONDLY,  That  the  C4qmas  lUlagatum  and  the  sheriff's  re- 

Besrs/^"^  turn  to  it  must  be  filed  with  the  clerk  of  the  exigents. 

Rex  V.  Yendali,  f  THIRDLY,  That  it  is  sufficient  if  it  appear  on  the  record  that 
4  Term  Rep.      ^  ^^^^  ^f  proclamation,  was  delivered  to  the  sheriff  three  months 

before  the  return  of  it,  although  it  be  Dot  so  expressly  alleged. 

Wilkes'  case,  f  FOURTHLY,  That  in  an  outlawry  after  conviction  for  a  mis- 

4Bnrr. «659.  domeaoour  in  publishing  a  libel,  no  proclamation  is  necessaiy, 

case^Tom  either  by  the  common  law  or  by  the  above  statutes ;  and  it  seems 

Rep.  500.  to  be  the  same  on  a  outlawry  after  conviction  in  felony. 

Rex  ©.  Wilkes,       -f-  FiFTHLY,  That  in  the  description  of  the  county  court  at 
uid^^ra^    which  an  oudaw  is  exacted,  after  the  words,  "  at  my  county 
ritiestfaeiecited.  court"  should  be  added  the  name  of  the  county;  and  after  the 
word  "  held"  should  be  added  ^'  for  the  county  of,  &€."  naming 
the  county  for  which  the  court  watf  held ;  and  therefore  where 
in  a  record  of  outlawry  in  Middlesex,  the  sheriff  stated  ''  at  my 
county  court**  without  sajring  *'  of  Middlesex,''  and  that  it  was 
held  at  the  house,  &c."  without  adding  the  words  ''  for  the 
^'  county  of  Middlesex"  after  the  word  *'  held,"  the  outlawry  was 
(t)  Rex  V.Bar-  reversed:  but  in  a  later  case  (f),  on  an  outlawry  for  felony, 
R^p!^.   ^""  where  this  objection  was  taken,  viz.  that  in  the  sheriff's  re- 
turn to  the  capias  cum  proclamatione,  it  was  only  said  **  in  my 
'*  county  court '  without  adding  the  name  of  the  county,  or  shew- 
ing that  the  place  where  it  was  held  was  in  the  county,  it  seems 
to  be  doubted  wjiether  in  any  return  made  by  a  sheriff  any  tech- 
See  4  Burr.       nical  form  of  words  is  necessary.    This  objection  has  however 
6  Term  Rep.      prevailed  in  a  great  variety  of  cases  :  and  m  cases  of  outlawry 
204.  '      the  most  scrupulous  exactness  is  still  required. 

Rexv.  AkBon,  f'SixTHLY,  That  the  sheriff  must  state  in  his  return  to  the 
5Terai  Itep.  y^^^  ^f  exigent  the  day  andi  year  of  each  exaction ;  and  therefore 
if  such  a  return  state,  that  on  such  a  day  *'  in  the  thirtieth  year 
of  the  reign,  &c."  he  exacted  the  defendant  a  third  time ;  that 
tRoU.Abr.80«.  ^^^^Ards  on  such  a  day  (omitting  the  year)  he  exacted  him  a 
t  Haie,tos.    '  fourth  time;  and  that  afterwards  on  such  a  day  *'  in  the  thirtieth 

a^aS^  ?*'     y^**^  aforesaid  he  exacted  him  a  fifth  time,  the  oudawry  is  erro- 
'  ^'  neons ; 
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Deottfl ;  for  in  a  record  of  ovtlawry  it  is  aeceasary  to  state  the 
year  of  the  king's  reign  in  which  every  ezactiofl  happeaed; 
though  th»t  is  noi  required  ia  other  records. 

t  Seventhly^  That  if  a  writ  of  capias  cum  proclamation^  Rex «.  Barring- 
command  the  sheriff  to  take  the  defendant  *'  and  have  his  body  ^"'  ^  '^^"^ 
before  the  justices  at  the  general  sessions  of  the  peace  ne^      ^' 
after  the  first  of  February  next  ensuing^  8cc.  at  which  said  ge- 
neral sessions  of  the  peace  hold  en  for  the  county  aforesaid^  to 
wit,  on  Monday  the  twenty-fifth  day  of  February,  8cc.  ;'*  and  it 
lypears  fay  the  sheriff's  return  to  the  exigi  facias  that  the  defend- 
ant was  a  fifth  time  exacted  on  the  twenty-first  day  of  February 
in  the  same  year,  the  outlawry  thereon  is  erroneous,  for  he  has  a 
day  given  in  court  after  the  outlawry  pronounced. 
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t  Ei^HTULT,  That  a  capims  aun  proclamations  requiring  the  Rck«.  YcBdail, 
sheriff  to  prodaam  the  fMu*ty  ^in  open  court,  in  the/shfU'iff's  4TermBep. 
county/'  without  saying  **  county  court,"  is  good ;  and  that  in  ^^' 


Jbis  return  to  this  writ  he  need  not  allege  that  the  persons  pro<- 
claimed  "  did  not  appear  and  render  themselves" ;  but  that  ia 
his  return  to  the  exigent  this  must  be  alleged. 

"f-  Ninthly,  That  the  names  of  the  coroners  need  not  be  Rex  v.  Veodafl, 
anbscribed  to  die  judgment  of  outlawry ;  for  it  is  sufficient  if  it  \^^^  ^P* 
appear  that  the  judgment  was  given  by  them. 

t  TenthIjY,  That  it  need  not  appear  that  the  writs  of  c^ipias  Bex  v.  Yendall, 
or  exigent  were  sealed  by  the  justices  of  oyer  and  terminer.  ^  l'<^nn  ^* 

t  Eleventhly,  That  where  the  exigent  is  directed  to  a  Rezf^wakei^ 
sheriff  consisting  oif  two  persons,  as  in  the  county  of  Middlesex,  *  fi«"«  *5^' 
saying  in  the  return  that  the  defendant  was  exacted   "  at  my 
county  court,  &c.''  it  is  good. 

fTwELFTHLY,  That  if  the  sheriff's  return  state  the  place  Rex  v.  Wilkes, ' 
where  iht  county  court  was  held  in  the  first  exaction,  he  may,  in  4  Bwr.  t5^. 
the  second,  third,  fiourth,  and  fifth  exaction,  say  ^*  at  my  court 
**  held  at  the  same  place^  be." 

t  Thibtbenthly,  It  seems  also,  that  the  second  capias  issued  Rex  v.  DsHs, 
in  pursuance  of  the  8  Hen.  6,  c.  10^  must  have  three  of  four  ^  ^'^-  **^* 
months  between  the  teste  and  the  return,  according  to  the  direct 
tion  of  that  statute ;  and  that  if  it  appear  by  the  record  that  this 
writ  had  only  fifteen  days  between  its  teste  and  return,  the  out- 
lawry is  erroneous. 

t  FotTBTEENTHLY,  It  secms  also,  that  if  a  capias  cum  procla"  Rex  o.  DaTis, 
matiane,  issued  according  to  the  statute  31  Eliz.  c.  S.  be  tested  ^  Bunf^fi^- 
and  returned  on  the  same  d^y,  the  outlawry  is  erroneous. 

As  to  the  Third  Point,  viz.  What  is  particularly  required  in 
the  award  of  process  of  outlawry  against  the  principal  and  the 
accessary. 

Sect,  128.  It  is  recited  by  the  statute  of  Westmii^ster  the  first, 
c.  14.  '^  That  it  had  been  used  in  some  counties  to  outlaw  per- 
sons being  appealed  of  commandment,  force,  aid^  or  receipt, 
within  the  same  tiipe  that  he  which  be  is  appealed  lor  the  deed 

is 
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is  outlawed :''  and  thereupon  it  is  provided,  '*  That  none  be 
''  outlawed  upon  appeal  of  commandment,  force,  aid,  or  receipt, 
**  unless  he  that  is  appealed  of  the  deed  be  attainted ;  so  that 
''  one  like  law  be  used  therein  through  the  realm :  nevertheless  he 
"  that  will  so  appeal,  shall  not,  by  reason  of  this,  intermit  or  leave 
**  off  to  commence  his  appeal  to  the  next  county  against  them. 
*'  no  more  than  against  their  principals  which  be  appealed  of  the 
"  deed,  but  their  exigent  shall  remain,  until  such  as  be  appealed 
"  of  the  deed  be  attamted  by  outlawry  or  otherwise.'^ 

In  the  construction  of  this  statute  the  following  particulars 
seem  most  remarkable : 

(a)Suin.  «io.         SecU  129.  First,  That  it  seems  to  be(fl)  agreed,  that  it  ex- 

sLutui85.  tends  as  well  to  indictments  as  to  appeals,  not  only  because  the 

S.  P.  C.  46. 69.  word  (b)  '*  appeal"  in  the  statute  may,  in  a  large  sense,  be  takeu 

Q)  f  p^P^^'  ^^^  ^°  accusation  in  general,  but  because  indictments  are  certainly 

46. 69.  ^^  much  within  the  reason  of  the  statutes  as  appeals ;  and  the 

(d)  Bract  127,  common  law,  for  the  (c)  settling  whereof  this  statute  was  made, 

^'  did  {d)  not  make  any  distinction  in  this  respect  between  appeals 

^^iSif'  «nd  indictments. 

(0  43E.5.17,  Sect.  130.  Secondly,  That  it  seems  also  to  be(6)  agreed, 
^'^.  that  wherever  some  of  the  defendants  are  expressly  charged  as 

Kattal,  48.  principals,  and  others  as  accessaries,  before  the  award  of  the 
(/)Sani.  210.  exigent^  the  outlawry  thereon  of  those  charged  as  accessaries, 
«  ?*l'im^'  cannot  be  but  traversable ;  because  it  appears  upou  the  record, 
S.  P.  C.  46^  ^^^  ^^  exigent  issued  contrary  to  the  directions  of  the  statute. 
70.148.  But  if  several  be  outlawed  on   a  writ  of  appeal,   which  (^f) 

3*17^18  ^^  ctargeth  them  all  alike,  without  any  distinction,  I  (g)  see  not 
44  Aasixe,  16.  ^^^  ^"J  advantage  can  be  taken  of  the  appellant's  not  having 
B.Appeal,7.79.  pursued  the  statute  since  it  appears  not  but  that  he  might  have 
P  F^^M«i4'  ^'^^''S^^  them  all  as  principals. 

(&)S.P.C.46.       Sect.  131.  Thirdly,  That  it  is  holden  both  by  (A)  Staund- 

jo.  forde,  (/)  Coke,  and  {k)  Hale,  that  if  an  appellant  take  out  the 

(il)  Sam!^«iof'  ^^g^^i  at  the  same  time  against  all  the  defendants,  he  must,  when 

9  Hale,  soo. '     they  appear,  count  against  them  all  as  principals^  and  shall  be 

The  principal     concluded  to  count  against  some  as  principals,  and  others  as  ac- 

theoldb^ksfor  ^^^^^ricSy  because  he  has  taken  out  such  process  against  them 

the  maintenance  which  is  erroneous,  where  all  are  not  principals.     But  granting 

of  .this  opinion    that  an  exigent  taken  out  at  the  same  time  against  all  the-defend- 

r^L  4.  C7.        ants,  appear  to  have  been  erroneous,  when  by  the  declaration  it 

F.  Corone,'  80.   appears  that  some  of  the  defendants  are  accused  only  as  accessa- 

fo  £.  3to  7.        ries,  and  therefore  ought  not  to  have  had  an  exigent  awarded 

against  them,  till  the  principal  had  been  attainted ;  yet  seeing  this 

is  only  an  error  in  the  process  to  bring  in  the  deJPendant,  and  all 

such  errors  are  salved  by  an  appearance,  as  the  law  seems  to  be 

now  settled,  and  hath  been  more  fully  shewn,  sections  107»  &c. 

It  seems  (/)  questionable  at  this  day^  whether  an  appellant  may 
«5.  where  it  ^  "^*  ^^  *^  liberty  to  declare  as  he  pleases  against  defendants  ap- 
pears that  per-    pearing  on  such  an  ejtge/tt?    However  it  is  certainly  safest  (m) 

sons  appealed  ^nd 

as  accessaries, 

and  bVought  in  by  exigent,  were  still  proceeded  against  as  accessaries.    See  also  4S  £.  3. 17, 18.  S$. 

44  Assiie,  16.    B.  Appeal,  7.    B.  Exigent,  44.  F.  Forfeiture,  14.    (m)  B.  Appeal,  107.    ^  £.  3. 7. 
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and  most  adviseable  for  an  appellant,  when  he  comes  to  the  exi- 
gent, to  shew  vrhich  of  the  defendants  he .  intends  to  charge  as 
principals,  and  which  of  them  accessaries,  and  to  take  out  the 
exigent  against  the  former  only,  and  a  capias  against  the  others. 

t  But  it  hath  been  determined,  that  if  one  exigent  be  awarded  Hex  v.  Vendall, 
against  the  principal  and  accessary  together,  it  is  error  only  as  to  4  Term  Rep. 
the  accessary.  ^^^' 

Sect.  132.  Fourthly,  That  it  seems  the  better  (n)  opinion,  (n)  s  institute, 
that  where  there  are  more  than  one  principal,  the  exigent  ought  J^-  h  p  r 
not  to  issue  till  all  of  them  are  attainted.  5^J 

2  Hale,  SOO, 
201,    Plowden,  29.  dvbUta»ir,  7  Hen.  4.  pi.  S6,    6.  Appeal,  2f .  contra.  F.  '<  Exigent,"  4. 


CHAP.  XXVIII. 
OF  ARRAIGNMENT  IN  GENERAL. 

JtlAVING  shewn  in  what  manner  a  person  under  a  criminal     „  . 
accusation  is  to  be  brought  into  court ;  I  shall,  in  the  next  place,  ^^    ' 
endeavour  to  shew  in  what  manner  he  is  to  be  arraigned  or  put 
upon  his  trial. 

And  this  I  shall  consider, 

1.  As  it  relates  to  all  criminals  in  general; 

2.  As  it  relates  to  principal  and  accessaries  in  particular. 
As  to  the  Arraignment  of  all  criminals  in  general. 

Having  already  shewn  in  the  twenty-fifth  (a)  chapter  that  (a)  Sect.  15. 
regularly  the  court  will  not  arraign  a  man  upon  an  indictment 
while  an  appeal  for  the  same  crime  is  depending  against  him;  (1) 

I  shall  here  consider  only  the  following  particulars : 

1.  In  what  manner  a  criminal  is  to  be  arraigned. 

2.  Whether  the  omission  of  it  will  be  error. 

3.  Where  a  person  shall  be  arraigned  upon  several  appeals  or 
indictments. 

As  to  the  first  particular,  viz.  In  what  manner  a  criminal  is  to 
be  arraigned :  I  shall  observe. 

Sect. 

(1)  The  coart,  while  the  mode  of  proceedbg  by      the  sUtnte  of  S  Hen.  7.  c  1.  the  jnatices  irere  or- 
appeal  existed,  was  not  peiemptoriiy  bound  to  sii»-      deced  to  proceed  to  try  the  prisoner  upon  an  in- 
pcBd  the  arrai^ment  upon  the  indictment,  but      dictmenc  of  murder  or  manslaughter,  although  the 
would  exercise  its  discretion  according  to  the  cir-      year  limited  for  the  appeal  was  not  expired, 
cumstances  of  the  case,  4  Coke,  45.  b.  47.  and  by 
VOL.11.  F   F 
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(b)  3  Inst.  34.  Sect.  1. .  FiRST,  That  every  person  at  the  time  of  his  arraign- 
llir^c.  5^^8  54.  °^^°^>  ought  to  be  used  with  all  the  (6)  humanity  and  gentleness 

(c)  Bracton,  '  ^'^^^^^  ^^  consistent  with  the  nature  of  the  thing,  and  under  no 
137.  p.  3.  '  other  terror  or  uneasiness  than  what  proceeds  from  a  sense  of  his 
Britton,  14. 17.   guilt,  and  the  misfortune  of  his  present  circumstances ;  and  there- 

(d)  Bract.  137.^  ^^^^  ought  not  to  be  brought  to  the  bar  in  a  contumelious  man- 
3  Inst.  34, 35.  ner ;  as  with  his  (c)  hands  tied  together,  or  any  other  mark  of 
Summary,  212.  ignominy  and  reproach ;  nor  even  with  fetters  on  (d)  his  feet,  unless 
Kelynge,  10.  there  be  some  danger  of  a  rescous  or  escape.  It  seems  indeed 
(0  F.  Cor.  432.  to  have  been  holden  by  (e)  some,  that  this  is  a  particular  privilege 
ff\' ^'  *^^  ^^  persons  in  holy  orders  ;  but  it  seems  the  (f)  better  opinion, 
35.  ^  '  ^^^^  ^^^  ^^^  makes  no  distinction  in  this  respect  between  them 
Summary,  212.  and  laymen.  (2) 

2  Inst.  315. 

Britton,  14. 17.    Bracton,  137.    S.  P.  C.  133.    Kelynge,  10.    8  Modem,  S3.     , 

Sect.  2.  Secondly,  That  there  is  no  necessity  that  a  prisoner 
(g)  Agreed  by  at  the  time  of  his  arraignment  hold  up  his  hand  at  the  bar,  or  be 
"'*th*i**^^*  commanded  so  to  do ;  for  this  is  (g)  only  a  ceremony  for  making 
Stafford's  case,  known  the  person  of  the  offender  to  the  court ;  and  if  he  answer 
Kaymond,  408.  that  he  is  the  same  person^  it  is  all  one.  (3) 

Sect.  3.  Thirdly,  That  on  every  indictment  the  arraignment 
must  be  in  English,  by  virtue  of  37  £dw.  3.  c.  15.  by  which  it  is 
enacted,  "  That  all  pleas  which  shall  be  pleaded  in  any  courts 
whatsoever^  before  any  of  the  king's  justices  whatsoever^  or  in  his 

other  places,  or  before  any  of  his  other  ministers  whatsoever,  or 
'*  in  the  courts  and  places  of  any  other  lords  whatsoever,  within 
"  the  realm,  shall  be  pleaded,  shewed,  defended,  answered,  de- 
"  bated,  and  judged  in  the  English  tongue,  and  entered  and  in- 
"  rolled  in  Latin." 

(h)  1  Sid.  324.        But  it  seems  to  have  been  always  taken,  that  appeals  are  not 

C^E?b'69^  within  this  statute,  but  that  they  are  to  be  arraigned,  and  the 

1  Salkeid,  61.  pl^^  ^f  the  defendant  to  be  read,  in  {k)  French,  in  the  same  man- 

(0  As  in  the  ner  as  anciently.     And  thus  I  have  often  known  it  done  in  my 

and  Bow™'*^  own  (i)  experience ;  but  upon  what  reason  this  difference  between 

Mich.  7  Ann.  appeals  and  all  other  prosecutions  is  grounded,  I  have  never 

and  that  of  heard. 

Widdrington 

and  Charton,  Trin.  11  Ann.     10  Modem,  86.  and  that  of  Reeve  and  Trandal,  Pas.  3  Geo.  1. 

+  Now  by  4  Geo.  2.  c.  26.  explained  by  6  Geo.  2.  c.  6.  and 
1 4.  ''  All  proceedings  whatsoever  in  any  courts  of  justice  in 
*'  England,  and  in  the  court  of  exchequer  in  Scotland,  which 
"  concern  the  law  and  administration  of  justice,  shall  be  in  the 
"  English  tongue  and  language  only,  and  not  in  Latin  or  French, 
*'  or  any  other  tongue  or  language  whatsoever." 

(k)  9  Jon.  210.       Sect.  4.  Fourthly,  (k)  That  an  appeal  in  the  king's  bench 

^  c'lf ^??'  ^^**  ought  to  be  arraigned  on  the  plea-side,  unless  it  come  in  by  cer- 
iSalkeid,6«.  tiorari, 

(^)  In  Layer's  case,  A.  D.  1722,  a  difference  (3)  This  ceremony  of  holding  up  the  hand  is  not 

was  taken  between  the  time  of  arraignment  and  the      required  in  the  case  of  a  peer,  4  State  Trials, 
tine  of  trial;  and  accordingly  the  prisoner  stood      211.  506. 
at  the  bar  in  chains  during  the  time  of  his  arraign- 
ment.   6  State  Trials,  230.    8  Mod.  83. 
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tiorari,  in  which  case  it  is  said,  that  it  ought  to  be  arraigned  on 
the  crown-side. 

Sect.  5.  Fifthly,  That  where  a  writ  of  appeal  is  abated,  the 
prisoner  shall  not  (/)  be  arraigned  on  the  count  at  the  suit  of  the  (0  Style,  r. 
party,  because  the  count  depends  upon  th^  writ,  and  that  being 
determined,  all  (m)  falls  to  the  ground.     Yet  it  seems  certain,  (m)B.App.44. 
that  if  the  writ  were  good,  the  appellee  may  in  many  cases  be  4  H.  e.  i6. 
arraigned  at  the  suit  of  the  king  upon  the  count,  as  hath  been  /  ")^sect!6  to  i4." 
more  fully  shewn.  Chapter  twenty-three.  (+) 

As  to  the  second  particular,  viz.  Whether  the  omission  of  an 
arraignment  will  be  error. 

Sect,  6.  It  is  said  in  the  third  («)  Modern  Report,  that  an  (n)3Mod.265. 
attainder  of  high  treason  was  reversed  for  this  and  other  errors.  Raymona,  408. 
Neither  do  I  find  any  precedent  of  an  attainder  in  Coke's  Entries,  2HjJe,^7,^i8. 
on  an  indictment  of  (o)  treason  or  (p)  felony,  in  which  it  is  not  ^^q  3^^  ^ 
expressed  either  in  these  words,  "  ad  barram  hie  ductus  in  pro-  (^'co.  ihit.  . 
"  pria  persona  sud  cammittitur  mareschallo)  S^x,  et  statim  de  pra-  ^^*'  ^^*»  ^^» 
"  missis,"  in  case  of  felony,  or  "  de  altis  proditionibus,''  in  case  of     ^'   ^®'  ^^' 
high  treason,  **  ei  superius  impositis  aUocutus  qualiter  se  veKt  inde 
"  acquietare  dicit,  6^c'^  or  in  words  (  q)  tantamount :  and  therefore  (?)  ^»*-  *2. 
it  is  certainly  safest  to  express  it  in  every  record  of  such  attainder, 
where  the  party  appears  and  is  condemned,  whether  upon  con- 
fession or  verdict,  or  standing  mute,  &c.     Yet  I  find  it  wholly  W  ^'  ^^^  ^^ 
omitted  in  every  attainder  upon  an  (r)  appeal  in  Coke's  Entries,  /^^  RJistal,  47 
'  and  much  oftener  {s)  omitted  than  expressed  {t)  in  such  attainders  to  53. 47. 5?. 
inRastal.  (ORast.42.53. 

As  to  the  third  particular,  viz.  Where  a  person  shall  be  arraigned 
upon  severalappeals  or  indictments* 

Sect,  7.  It  seems,  that  by  the  common  law,  if  a  man  be  ap- 
pealed of  divers  robberies  at  the  suit  of  divers  persons,  he  may  be  W  ^  ^'  *•  *^- 
severally  (w)  arraigned  on  each  appeal,  and  then  severally  tried  on  s"p.  a  66. 107. 
each,  that  each  appellant  may  be  equally  intitled  to  the  restitution  I60. 
of  his  goods,  upon  the  conviction  of  the  appellee.  ^'  ^^^*  ^^>  ^' 

And  in  like  manner  at  this  day  a  person  charged  with  several 
(x)  indictments  of  robbery  at  the  prosecution  of  several  persons,  (*)  S.  P.  C  66. 
may  be  severally  arraigned  and  tried  on  each  indictment ;  because  g  nSTsia  ** 
the  prosecutor,  since  the  statute  of  21  Hen.  8.  c.  11.  is  intitled 
to  a  restitution  of  his  goods  upon  a  conviction  of  such  an  indict- 
ment, in  the  same  manner  as  the  plaintiff  is  upon  a  conviction  in 
an  appeal. 

And  it  is  hoMen  both  by  {y)  Staundforde  and  (z)  Hale,  that  (y)  S.  P.  C.  66. 
even-  a  person  attainted  of  robbery  at  the  suit  of  one  person,  may  ^f/ jT™*'^* 
be  arraigned  and  tried  at  the  suit  of  another,  if  such  suit  were  (a)  *f.  Co'r.  S79. 
commenced  before  the  attainder:  ^xxtquere;  for  of  the  autho-  7H. 4.3i. 
rities  cited  for  the  maintenance  of  this  opinion,  two  (a)  seem  to  f^\^i2!^l[ll[ 
be  directly  against  it ;  and  the  (6)  other,  which  seems  most  to  Xb.  F.  Coronc, 
the  point,  does  not  come  up  to  it.  26,  f7. 

Sec^  See44Edw.4. 
44. 
Ab.  F.  Co.  95.    Sec  also  c  fS.  s.53.  and  the  chapter  concerning  tlie  plea  of  Autrefois  Convict  and 
Attaint. 

F   F  2 
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(c)  S.  P.  C.  66,      Sect.  8.  It  is  made  a  quare  by  (c)  Staundforde,  whether  a  pri* 

soner  before  his  attainder  shall  answer  to  divers  appeals  of  death 
or  rape^  in  the  same  manner  as  in  case  of  robbery. 


CHAP.  XXIX. 
OF  THE  PRINCIPAL  AND  ACCESSARY. 

1  Hale,  c.  55  A.ND  now  I  am  in  the  second  place  to  consider  the  nature  of 
*^1  ^^'    «       Arraignment,  so  far  as  it  particularly  relates  to  Principals 

Foster  Disc.  5.    and  ACCESSARIES. 

For  the  better  understanding  whereof,  it  may  not  be  improper 
to  consider. 

1.  In  what  cases,  in  judgment  of  law,  a  man  shall  be  said  to 
be  a  principal,  and  in  what  cases  he  shall  be  said  to  be  an  acces- 
sary. 

2.  Where  he  shall  be  adjudged  an  accessary  before  the  fact 

3.  Where  an  accessary  after  the  fact. 

(<0  Sum.  219.  Sect.  1.  And  First,  For  the  better  understandmg  in  what 
Keihway.^or.  ^^^^  a  man  shall  be  said  to  be  a  principal,  and  in  what  an  acces- 
F.  Corone,  80.  sary,  having  premised,  that  where  a  felony  is  committed  by  divers 
(f)^  ^*  **  ^'  persons,  the  (d)  same  man  may  be  a  principal  and  accessary  in  it, 
176.  i^d!'  '  ^^^  ^^  charged  in  the  (e)  same  indictment  or  appeal ;  as  where 
(/>  Lanib.b.2.  A.  Commands  B.  to  kill  C.  and  afterwards  actually  Joins  with  him 
c.  7.  f.  «9i.  in  the  fact :  and  having  also  farther  premised,  that  it  is  agreed  by 
B.  Coro^e  104.  ^^  ^^^  books,  that  the  man  may  be  an  accessary  after  the  fact,  by 
F.  Coronc,  196.  (J^  receiving  one  who  was  an  accessary  before,  as  well  as  by  re- 
Crwnpton,  42.  ceiving  a  principal;  and  that  there  seems  to  be  the  same  (g) 
(>)Seethe  books  reason,  that  a  man  may  be  an  accessary  before  the  fact,  by  pro- 
abovecited,  and  curing  another  to  be  in  such  manner  an  accessary  to  the  princi- 

Sammary, 219.    pal:    .      • 

I  shall  endeavour  to  shew, 

1.  In  what  offences  there  can  be  no  accessaries,  but  all  must 
be  principals,  if  any  way  guilty. 

2.  Where  those  who  only  abet  a  fact,  shall  be  esteemed  as  much 
principals  in  it  as  those  who  actually  do  it. 

S.  Where  those  who  are  actually  absent  when  a  fact  is  com- 
mitted may  be  esteemed  principals  in  it. 

4.  Where  one  shall  be  adjudged  a  principal  in  an  offence  against 
a  statute. 

5.  Whether  the  offence  of  an  accessary  can  ever  rise  higher 
than  that  of  the  principal. 

As 
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As  to  the  first  particular,  viz.  In  what  ofFences  there  can  be  no 
accessaries^  but  all  must  be  principals^  if  any  way  guilty. 

Sect,  !•    It  seems   to   have   been  always  an   uncontroverted  Foster,  S4i. 
maxim,  that  there  can  be  no  accessaries  in  (A)  high  treason,  or  (i)  (h)  3  Inst  so, 

^'^''P'"''-  dS  16. 

Sam.  S15.  t  Hale,  613.  12  Coke,  81,  82.  2  Inst.  183.  B.  Trea.  19.  3  H.  7.  ^0.  F.  Cor.,  55. 
19  H.  6.  47.  S.  P.  C.  3.  40.  B.  Cor.  135.  Dalton,  c  108.  Crompton,  42.  Coke  Lit  57. 
(0  1 2  Coke,  81,  82.    2  Inst.  183.    B.  Rape,  3.    Coke  Lit.  57.     1  Hale,  613. 

Also  it  seems  to  have  been  always  agreed,  that  whatsoever  will 
make  a  man  an  accessary  before  in  felony,  will  make  him  a  prin-  (k)  19  H.  6. 47. 
cipal  in  (A)  high  treason  and  trespass;  as  (/)  battery,  (m)  riot,  B. Treason, 9. 
rout,  (w)  forcible  entry,  and  even  in  (0)  forgery,  (1)  and  (/;)  petit  3'inst™i38.^' 
larceny.     And  therefore,  wherever  a  man  commands  another  to  a)  S8  Assise, 
commit  a  trespass,  who  afterwards  commits  it  in  pursuance  of  Itejlway,55. 
such  command,  he(5')  seems  by  necessary  consequence  to  be  as  /„)  Co.  Lit  57'. 
guilty  of  it,  as  if  he  had  done  it  himself.    From  whence  it  follows,  f.  Card.  99. 
that  being,  in  judgment  of  law,  a  principal  offender,  he  may  be  W.^^*^'-  ^^' 
tried  and  found  (r)  guilty  before  any  trial  of  the  person  who  /-)c.EHi!750, 
actually  did  the  fact.  (^)  2  Inst  183. 

12  Coke,  81. 
Con.  Somroary,  223.      1  Hale,  616.      (7)  Moor,  787.      Summary,  217.      Plowden,  47.5.     Vide  infra, 
s.  7.     F.  Cor.  314.  433.     S.  P.  C.  41.    Qa.  Moor,  53.      (r)  B.  i  res.  256.     1  Lev.  124.    29  Ass.  59. 
F.  Assiae,  291.     Con.  27  Assise,  4.     Qu.  Vaugh.  115,  116. 

Sect.  3.  It  was  formerly  a  (s)  question,  whether  the  same  re-  (0  Dyer,  296. 
ceipt  of  an  offender,  which  will  make  the  receiver  an  accessary  3*1^3^^138^'^^ 
after  the  fact  in  the  case  of  felony,  will  make  him  a  principal  in  Dqu.  c.  89.108. 
high  treason,  as  it  seems  to  be  {t)  settled  at  this  day  that  it  will  f  Crompton,  42. 
For  if  it  should  be  adjudged  a  misprision  only,  as  (u)  some  have  |  p' ^  ^3' 
contended^  a  man  would  be  subject  to  a  less  punishment  for  re-  (t)  Sum.  2i5. 
ceiving  a  traitor  than  for  receiving  a  felon ;  for  he  who  receives  a  3  Inst  138. 
felon  is  certainly  liable  to  judgment  of  death,  as  being  an  acces-  Qrom^ton  ^42 ' 
sary  to  the  felony,  but  he  who  receives  a  traitor  would  be  liable  sap.  s.  2.' 
only  to  fine  and  imprisonment,  as  being  guilty  of  a  misprision  S.  P.  C.  3- 

^"'^"  B'.Corone,l35! 

(tt)  Djrer,  296.  21. 

Sect,  4.  It  seems  (x)  agreed,  that  whosoever  agrees  to  a  tres-  («)  C.  Eli*. 
pass  on  lands  or  goods  done  to  his  use,  thereby  becomes  a  prin-  ^:   . 
cipal  in  it ;  but  that  no  one  can  become  a  principal  in  a  trespass  b.  Disseis.  98. 
on  the  person  of  a  man  by  any  such  agreement.     Also  it  seems  B.  Eject  Cus- 

agreed,  ^^';  8- „, 

38  £.  3.  18.    Co.  Lit  180.    F.  Card.  89. 


(1)  That  is,  in  forgery  at  common  law,  which  was 
but  a  trespass  or  roisderocaiioar.  V^ide  vol.  1.  tit 
"  Forgerjr.^' 

(2)  This  rule  requires  distinction.  In  that  spe- 
cies of  treason  touching  the  death  of  the  king,  &c. 
every  aooessoriai  agency  is,  independently  and  in 
its  own  nature,  a  complete  overt  act  of  compassing ; 
and  renders  the  offender  guilty,  though  the  fact 
itself  should  never  be  attempted.  But  in  every 
other  species  of  treason,  the  accessorial  offence  is 
of  a  derivative  kind ;  some  act  must  be  done,  to 
which  act  the  offender  must  be  accessary,  and  oat 
of  which  his  guilt  must  spring,  before  he  can  be  con- 
verted, by  this  rule  of  law,  into  a  principal  offen- 


der. It  seems  therefore,  that  although  in  the  event 
of  the  prosecution  such  an  offender  may  be  consi- 
dered as  a  principal,  yet  in  his  progress  towards 
conviction  he  ought  from  a  principle  of  natural 
justice,  to  be  considered  merely  as  in  the  nature  of 
an  accessary,  before  or  after  the  fact ;  as,  if  under 
such  a  consideration  he  were  tried  before  the  per- 
son who  actually  did  the  fact,  the  absurdity  might 
follow,  that  the  accessorial  agent  may  be  convicted, 
and  the  principal  who  did  the  act,  and  on  who 
guilt  the  offence  of  the  accessary  must  alone  a. 
pend,  may  be  acquitted.  Foster,  341  to  347,  and 
1  Hale,  613.     i  Hal<*,  283. 
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(y)  Poph.  134.    iy)  agreed,  that  no  one  shall  be  adjudged  a  principal  in  any  com- 
^  R.  Abr.  75.     mon  trespass,  or  inferior  crime  of  the  like  nature,  for  barely  re- 
ceiving, comforting,  and  concealing  the  offender,  though  he  know 
him  to  have  been  guilty,  and  that  there  is  a  warrant  out  against 
him,  which  by  reason  of  such  concealment  cannot  be  executed. 
And  if  he  cannot  be  punished  as  a  principal,  it  is  certain  that  he 
cannot  be  punished  as  an  accessary;  because  in  such  offences,  all 
who  are  punished  as  partakers  of  the  guilt  of  him  who  did  the 
fact,  must  be  punished  as  principals  in  it,  or  not  at  all.     Yet  if  a 
man  knowing  that  there  is  a  warrant  against  such  offender,  advise 
(t)  t  R.  Abr.     ^^^  persuade  him  to  absent  himself,  {z)  perhaps  he  may  be  in- 
75.  dictable  for  a  contempt  of  the  law  in  hindering  the  due  course  of 

justice. 

(a)  Dalis.  16.  rt  ^     t    •  ■        ■     .  •     i'  v  •  i     i       •  i 

3  liut.«o,  SI.  oect,  5.  it  IS  certain,  that  m  (a)  petit  treason,  and  also  m  such 
Crompton,  4«.  felony  as  shall  have  (&)  judgment  of  death,  there  may  be  acces- 
ffc)  i«C<Ae  81.  ^*"^®  ^^^  before  and  after  the  fact,  who  must  be  proceeded 
82.  '  against  as  such,  and  not  as  principals,  as  shall  be  more  fully 
C.  Eiix.  750.      shewn  in  the  following  part  of  this  chapter. 

2  Inst  18S.  ^  ^  ^ 

(c)  See  the  cita-  Also  it  seems,  (c)  that  there  may  be  accessaries  before  the  fact 
tioM  to  the  next  Jq  mayhem,  but  that  the  appellant  hath  his  (d)  election  to  proceed 
Con.  B.  Ap-  against  them  either  as  principals^  or  as  accessaries  (e).  But  I 
peal,  154.         find  it  no  where  holden,  that  there  can  be  accessaries  in  mayhem 

(d)  Sup.  c.  23.    after  the  fact. 

8.19. 

22  Assize,  82.  F.  Coroiie,  11. 182.  215. 221.  Con.  40.  Assise,  1.  B.  Appeal.  71. 154.  (0)  Sop.  8.4. 
1  Hale,  613. 

(/)  S.  P.  C.  44.       Sect.  6.  I  do  not  find  it  agreed,  (  f)  whether  there  can  be  any 

Dalton.  c.  108.  •       •  .     «      °  '  ^^^  -^  ^ 

B.  Pramunire,    accessanes  in  pramumre  ? 

4.  6.     Plowden,  697.    1  Hale,  13. 

As  to  the  second  particular,  viz.  Where  ^ose  who  only  abet  a 
fact  shall  be  esteemed  as  much  principals  in  it  as  those  who  ac- 
tually do  it. 

(g)  Plowden,  Sect.  7.  It  seems  to  have  been  (g)  anciently  the  more  prevail- 
F^Corone  90.  ***S  opinion,  that  those  only  were  to  be  adjudged  principals  in 
216. 40.  '  *  felony  who  actually  did  the  fact ;  as  in  murder,  those  only  who 
Assize,  8.  &  25.  gave  the  mortal  blow ;  in  rape,  those  only  who  actually  ravished 
^  iSw?s.  42.  ^^^  P^''^y>  8tc.  and  that  those  in  the  company  who  were  only  pre- 
ss. '  sent  and  abetted  and  encouraged  the  doing  it,  were  to  be  esteemed 
S. P. C. 48.41.  accessaries;  or  at  most  principals  in  the  (A)  second  degree  only. 

44  £dw.  3.  38. 

See  Bract,  fb.  3.  c.  12.  s.  10,  11.  13.    C.  19.  s.  11.    C.  21.  s.  8. 10. 11.    Lamb.  b.  2.  c.  7.  s.  283. 

Statute  of  Westminster,  1.  c.  14.    Con.  F.  Cor,  433.    (h)  Plowden,  97.    Foster,  347. 

(0 11 H.  4. 13.  liut  I  take  it  to  be  settled  at  this  day,  that  all  those  who  (t) 
B  ^^'J^'  ^'  ^semble  themselves  together  with  a  felonious  intent,  the  execu- 
jvioor!^'  ^*o"  whereof  causes  either  the  felony  intended,  or  any  other  to  be 
9  Coke,  67.  committed,  or  with  an  intent  to  commit  a  (ft)  trespass,  the  execu- 
Kci^nge,  47.      jj^p  whereof  causes  a  felouy  to  be  committed,  and  continuing 

4  Coke,"42. '  together  abetting  one  another  till  they  have  actually  put  their  de- 
See  the  cases  sign 

citc(l  to  the 

other  parts  of  this  and  the  next  section,  and  Bk.  1.  c.  13.  s.  31.  c  14.  a.  5.  and  c.  41.  s.  6.  (k)  Bk.  1. 
c.  13.  8.46.  Summary, *216,  217^  F.  Corone,  60.  314.  350.  433*  B.  Corone,  172.  Keilw.l6l. 
KelyDge,47.    Saikeld,334.    S.  P.C.40. 
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sign  in  execution ;  and  also  all  those  who  are  (/)  present  when  a  (0  See  B.  i. 
felony  is  committed,  and  abet  the  doing  of  it ;  as  by  holding  the  S;^*-  **^' 
{m)  party  whHe  another  strikes  him,  or  by  (n)  delivering  a  weapon  g  institute.  182. 
to  him  that  strikes  hip,  or  by  moving  (o)  him  to  strike,  are  prin-  3  Institute,  138. 
cipals  in  the  highest  (p)  degree,  in  respect  of  such  abetment,  ^'        , 
as  much  as  the  person  who  does  the  fact,  which  in  judgment  of  133.       ' 
law  is  as  (q)  much  the  act  of  them  all,  as  if  they  had  all  actually  B.  Cor.  19. 167. 
done  it;  (r)  and  if  there  were  malice  in  the  abettor,  and  none  in  ^^  c  40  44 
the  person  who  struck  the  party,  it  will  be  murder  as  to  the  41.  *    ' 
abettor,  and  manslaughter  only  as  to  the  other.  10  E.  4. 14. 

Summary,  Sl5, 
tl6.  F.  Cor.  99. 309.  433.  Dalton,  c.  108.  Lamb.  b.  2.  c.  7.  f.  283.  7  H.  4.  27.  Presence  holden 
not  to  be  necessary  for  this  purpose.  F.  Cor.  60.  4  H.  7.  18.  (m)  Summary,  216.  F.'  Cor.  13.5. 
S.  P.  C.  40.  13  H.  7. 10.  (n)  Summary,  216.  2  Inst.  41.  82.  (o)  F.  Coroue,  60.  S.  P.  C.  40. 
Summary,  216.  4  H.  7.  18.  B.  Corone,  141.  B.  Appea],  85.  (p)  Summanr,  215,  216.  Plowden,  98. 
Sap.  c.  23.  8.  76.  c.  25.  s.  64.  and  see  the  case  of  Rex  v.  Syms  and  IVlerry  weather,  Foster,  c.  1. 
(q)  Plowden,  98.  100.  F.  Corone,  60.  B.  Corone,  1^1.  B.  Appeal,  85.  4  Hon.  7.  18.  9  Coke,  67 
(r)Bk.  I.e.  13.0.49,54. 

Sect.  8.  It  doth  not  seem  necessary  to  the  making  an  abettor  (s)  But  this 
a  principal,  that  the  pers6n  on  whom  the  felony  is  committed  f^^ ^a^^^qq 
should  be  under  any  (s)  terror  from  the  abetment,  and  by  reason  ^|j  p^  q^^^  'qq  ' 
thereof  discouraged  from  making  that  defence  which  otherwise  Summary,  2i6, 
he  might  have  made.     But  it  seems  to  be  sufficient  for  this  pur-  ^^^' 
pose,  that  the  person  who  does  the  fact  is  encouraged  and  em-  Saikeld,  354. 
boldened  in  it  from  the  hopes  of  present  and  immediate  assis-  335.     . 
tance  from  the  abettor,  whether  he  be  within  view  of  the  fact,  or 
(0  not. 

And  upon  this  ground  it  hath  been  adjudged,  (u)  that  where  (u)  SeeB.  i. 
persons  combined  together  to  stand  by  one  another  in  the  breach  Sumniary^2i6. 
of  the  peace,  with  a  general  resolution  to  resist  all  opposers,  and  $17. 
in  the  execution  of  their  design  a  murder  is  committed,  all  of  the  B.  Corone,  172. 
company  are  equally  principab,  though  at  the  time  of  the  fact  ^^^^^'  ^^' 
some  of  them  were  at  such  a  distance  as  to  be  out  of  view.  Keiiway,  I6I. 

F.  Corone,  60. 
314.350.433.    S.  P.  C.  40.    Vide  Kelyngc,  47. 

Also  upon  the  same  reason  it  hath  been  adjudged,  (x)  that  (x)  Moor,  53. 
where  a  company  of  rogues  assault  a  man  in  the  highway,  who  ^"  ^'  ^'  ^* 
escapes  from  them^  and  then  one  of  them  rides  from  the  rest,  in 
the  same  highway,  and  robs  another  out  of  the  view  of  his  com- 
panions, and  then  returns  to  them,  they  are  all  of  them  equally 
principals. 

And  the  like  hath  been  (y)  adjudged  in  relation  to  all  those  (3^)11  H. 4.  i3. 
who  accompany  one  another  with  an  intent  to  commit  a  burglary,  ^' 
in  the  execution  whereof  some  stand  to  watch  only  in  the  adja-         ' 
cent  places^  and  the  rest  actually  break  and  enter  the  house. 

Sect.  9.  But  (z)  where  divers  persons  accompany  one  another  (,)  Keil.  I61. 
in  the  doing  of  a  lawful  act,  and  one  of  them  happens  to  kill  a 
man,  he  that  gives  the  wound  is  only  guilty  of  the  homicide,  and 
the  rest  of  the  company  shall  neither  be  esteemed  principals  nor 
accessaries. 

Also  if  the  act  intended,  (a)  though  unlawful,  were  a  bare  tres-  ^a)  Kelynge, 
pass,  and  one  of  the  company  be  guilty  of  larceny,  it  is  a  felony  47. 

in 
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in  such  offender  only,  because  it  is  a  cridie  of  a  nature  entirely 
different  from  that  intended^  and  not  caused  by  the  execution  of  it. 

(b)  s.  P.  C.  40.  Sect,,  10.  Also  those  who  by  accident  are  barely  present  when 
Summary,  216.  a  felony  is  committed^  and  are  merely  passive,  and  neither  any 
i97.*395?'  ^^y  encourage  it,  nor  endeavour  to  hinder  it,  nor  to  apprehend 
B.  indictment,  the  offenders,  shall  (&)  neither  be  adjudged  principals  nor  acces- 
5-  saries ;  (c)  yet  if  they  be  of  full  age,  they  are  highly  punishable 
Con.  F.  Con  ^y  ^"^  *°^  imprisonment  for  their  negligence,  both  in  not  endea- 
314. 197.  vouring  {d)  to  prevent  the  felony,  and  in  not  endeavouring  (e) 
Lamb.  b. «.  to  apprehend  the  offender.  And  {/)  if  they  any  way  shewed 
Vi'deSap. c'f 3.  ^"  assent  to  the  felony,  it  seems  that  they  may  be  punished  as 
s.  66.               principals  in  it ;  because  the  shewing  such  an  assent  could  not 

(c)  s.  P.  C.  40.  but  give  encouragement  to  it. 

F.  Corone,  395.  ®  *^ 

(d)  Noy.  50.  Dalton,  c.  108.  (e)  Sup.  c.  12.  sect  1,  «,  3,  4.  (/)  Vide  infra,  sect  15.  S.  P.  C.  40. 
Summary,  S17.  F.  Corone,  115.  Dalton,  c.  108.  Lamb.  b.  2.'  c  7.  f.  282.  But  F.  Coronej  92.  and 
Cromp.  41.  seem  contrary. 

As  to  the  third  particular,  viz.  Where  those  who  are  actually 
absent  when  a  felony  is  committed,  may  be  esteemed  principals 
in  it. 

Sect.  11.  I  take  it  to  be  a  settled  rule,  that  wherever  a  man 
procures  a  felony  to  be  committed,  and  is  absent  at  the  time 
when  it  is  committed,  and  no  other  person  but  himself  can  be  ad- 
judged a  principal  in  it,  he  shall  be  esteemed  as  much  a  principal 
(^)  4  Coke,  44.  as  if  he  had  been  present.  For  no  one  can  be  (g)  punished  as  a 
Pulton,  122.  felon,  but  either  as  a  principal  or  as  an  accessary ;  and  therefore 
where  the  procurer  of  a  felony  cannot  be  punished  as  an  accessary, 
because  there  is  no  other  to  whom  he  can  be  an  accessary,  he 
must  be  punished  as  a  principal,  or  not  at  all. 

(&)4Coke,44.       And  upon  this  ground  it  seems  to  be  dear,  that  if  a  man  (A) 

2  Inst  183.  persuade  another  to  drink  a  poisonous  liquor  under  the  notion  of 

Summaryi  216.  ^  medicine,  who  afterwards  drinks  it  in  his  absence  (t);  or  if  A. 

2  Hale,  435.  intending  to  poison  B.  put  poison  into  a  thing  and  deliver  it  to 

Pdto^^  122  ^*  ^^^  knows  nothing  of  the  matter,  to  be  by  him  delivered  to 

Dalton,  c.  108.  ^*  ^^^  ^'  innocently  deliver  it  accordingly  in  the  absence  of  A. ; 

9  Coke,  81.  or  if  one  (k)  incite  a  madman  to  kill  another,  who  afterwards  kills 

(i)^^  ^  »8  ^™  ^^  ^^^  absence  of  the  person  that  incited  him ;  in  all  these 

9  Cokel'si.  ^^^  ^^^  '^^  cases,  the  procurer  of  the  felony  is  as  much  a  prin- 

l^eiynge,  52,53.  cipal  as  if  he  had  been  present  when  it  was  done.    And  so  (/) 

(fe)  See  B.  1.  likewise  all  those  seem  to  be,  who  were  present  when  the  poison 

1  Hale,  617.  ^^^  infused,  and  privy  to,  and  consenting  to  the  design. 

(0  Samm.  216. 

(m)4  Coke,  44.      But  (/»)  those  who  only  abetted  the  crime  by  their  command, 
Crompton,  44.    counsel,  or  advice,  but  were  absent  when  the  poison  was  infused, 
are  accessaries  and  not  principals.    , 

Also  if  A.  intending  to  poison  B.  deliver  a  poisonous  thing  to 
C.  to  be  by  him  delivered  to  B.  and  C.  knowing  it  to  be  poi- 
53.    *^^  soned  deliver  it  to  B.  in  the  absence  of  A.;  in  this  case  C.  (n) 

Foster,  349.       Only  is  a  principal  in  the  felony,  and  A.  an  accessaiy. 

Sect.  12.  By  force  of  3  Hen.  7.  c.  2.  all  those  who  are  acces- 
saries 
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saries  before  to  the  forcible  taking  away  of  a  woman,  made 

felony  by  that  statute,  whether  they  were  present  or  absent  at  the 

time  of  the  taking,  or  accessaries  after,  by  wittingly  receiving  the 

woman  so  taken  away,  shall  be  punished  as  (o)  principals.     But  ^^\^  ^:  i; 

this  depends  on  the  express  words  of  the  statute,  and  not  on  any  and  Sum.  917. 

construction  from  the  reason  of  the  common  law.  1  Hale,  614. 

As  to  the  fourth  particular,  viz.  Where  a  man  shall  be  adjudged 
a  principal  in  an  offence  against  a  statute. 

Sect,  13.  It  seems  to  have  been  always  generally  agreed,  that  (p)  s.  p.  c.  44. 
notwithstanding  all  penal  statutes  are  to  be  construed  strictly  (p) ;  19  H.  6. 47. 
yet  wherever  a  statute  ordains,  that  those  who  are  guilty  of  the  ?J°'^*  ^'  ^^' 
thing  prohibited  by  it,  shall  be  adjudged  traitors  or  felons,  it,  by  Crompton,  43. 
a  necessary  implication,  makes  all  the  procurers  and  abettors  of  Balton,  c.  108. 
it  princii>als  or  accessaries  before,  upon  the  same  circumstances  ^™^  \^' 
which  will  make  them  such  in  a  treason  or  felony  at  common  DaliVon,  it.22. 
law ;  because  such  persons  may  properly  be  said  to  have  done  Summary,  txb. 
the  thins  in  such  a  manner  caused  by  them,  and  consequently  to  i,^^*  ^^t'o 

•  1  •        1  1         ^     t         .       /         A     1     1  *     /•         •     Qu.  Dyer,  88, 

come  iKdthm  the  very  words  of  the  statute.    And  therefore  it  Dalbon,  11. 
seems  to  have  been  generally  unquestionable,  that  those  who  Summary,  t23. 
procure  the  (j)  clipping  of  the  king's  coin,  or  other  offence  made  ?*l  g„***     ^  ^ 
high  treason  by  statute,  in  such  a  manner  as  will  make  them  b.i.  c.*2. 
principal  traitors  in  a  treason  at  common  law,  shall  be  adjudged  ••  55. 
principal  traitors  by  the  statute;  and  that  those  who  abet  a  (r)  ^^'q^^' 
petit  treason,  or  a  felony  by  statute,  as  a  {$)  rape,  or  (t)  buggery.  Summary,  18. 
&c.  shall  be  adjudged  pnncipals  if  present  when  it  was  com-  (r)  B.  1. 
mitted,  and  accessaries  if  absent,  in  the  same  manner  as  in  felo-  vL^'lI^?"^' 
nies  at  common  law,  unless  the  statute  expressly  provide  other-  b.i.  c.15. 
wise ;  as  that  of  3  Hen.  7.  c.  2.  does,  as  hath  been  shewn  in  the  S.  P.  C.  44. 
foregoing  section.  J,^JIJ;  J^. 

F.  Corone,  86.  228.    B.  Rape,  «,  3.    (t)  S  Inst.  59.   Sam.  21    Vide  Foster,  355,  3561 

Sect.  14.  But  there  (u)  seems  to  have  been  formerly  some  opi-  («)  S.  P.C.  44. 
nions,  that  the  receivers  of  a  felon  by  statute,  shall  not  be  ad-  "?•  ■•^  ^* 
judeed  accessaries  to  the  felony  after  the  fact,  in  the  same  manner 
as  the  receivers  of  a  felon  at  common  law,  because  such  persons 
can  in  no  propriety  of  speech  be  said  to  have  done  the  thmg  pro- 
hibited, as  the  procurers  of  it  may  be  said  to  have  done. 

But  this  seems  (x)  to  have  been  more  strongly  holden  in  re-  («)S.P.C.  44. 
•spect  of  those  statutes  which  expressly  provide  that  accessaries  ^am^- *>•  2«  «• ''• 
before  to  the  offence  prohibited,  shall  be  punished  as  felons,  &c.  i  Hale,  614. 
but  say  nothing  of  accessaries  after ;  from  which  words  it  may  be 
argued,  that  they  must  be  either  intended  to  exclude  accessaries 
after  the  fact,  or  have  no  manner  of  effect. 

Yet  I  take  it  to  be  settled  at  this  day,  that  in  these  and  all  (y)  Sop.  sect  s. 
other  cases  where  a  statute  makes  any  offence  {y)  treason  or  (z)  s.'^'c!*3?'  ^^' 
felony,  it  involves  the  receiver  of  the  offender  in  the  same  guilt  3'H!7.'ia 
with  himself,  in  the  same  manner  as  in  treason  or  felony  at  com-  (0  ?""•  **5* 
mon  law,  unless  there  be  an  express  provision  to  the  contrary.  LllIIiu°b.«!'c.r. 
For  since  it  is  agreed,  that  such  new  treason  or  felony  shall  have  f.  284, 285.  * 
the  same  construction  with  a  treason  or  felony  at  common  law  ^  ^»**  **»  *^- 

to  ^*'^^- 
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(a)Sop.  c.  18.  to  all  Other  (a)  intents  and  purposes;  why  should  it  not  also 
S.  R  C.  168.  '^^^^  ^^  same  in  relation  to  those  who  are  to  be  esteemed  prin- 
Sumroaiy,  230.  cipals  and  accessaries  in  itf  And  as  to  the  objection  that  the 
2^1'  receivers  of  the  offender  cannot  thereby  be  so  properly  said  t6 

have  done  the  offence,  as  the  accessaries  before,  it  may  be  an- 
swered, that  they  may  properly  enough  be  said  to  be  partakers  in 
the  guilt  of  the  offender ;  and  what  crime  such  a  partaking  shall 
be  adjudged  to  amount  to,  is  most  reasonably  determined  by  the 
rules  of  law  in  other  cases  of  like  nature.  And  as  to  the'  objec- 
tion, that  a  statute  by  expressing  accessaries  before,  must  be  in- 
tended to  exclude  accessaries  after,  or  to  have  no  manner  of 
effect,  it  may  be  answered,  that  nothing  is  more  common  than  for 
statutes  to  express  those  things  which  the  law  would  have  im- 
plied ;  in  which  cases  it  seems  a  very  reasonable  construction, 
that  expressio  eorum  qua  taciti  inmnt  nihil  operatttr. 

As  to  the  fifth  particular,  viz.  Whether  the  offence  of  the  ac- 
cessary can  ever  rise  higher  than  that  of  the  principal. 

(6)  3  Inst.  20.  Sect,  15.  I  take  it  to  be  an  uncontroverted  (6)  rule,  that  it 
Su^'mar  215  ^^^^^  ^^^^ '  ^^  seeming  incongruous  and  absurd  that  he  who  is 
B.  Corone,  119.  punished  only  as  a  partaker  of  the  guilt  of  another,  should  be 
VideKeil.  34.  adjudged  guilty  of  a  higher  crime  than  the  other.  And  there- 
and  mfra,  s.  21.  f^j^^  jj  seems  clear,  (c)  that  if  a  wife  or  servant  cause  a  stranger 
(c)  3  Inst  20.  ^0  murder  the  husband  or  master,  and  are  absent  when  the  mur- 
Dalbon,  16.  der  is  committed,  they  cannot  be  said  to  be  accessaries  to  petit 
Sf^ils*'  ^  treason,  but  to  murder  only,  because  the  offence  of  the  principal 
Sai]imarj,24,  is  hut  murder.  But  if  such  wife  or  servant  had  been  (d)  present 
85. 215.  when  the  murder  was  committed,  they  would  have  been  guilty 

b' Corone'  119.  ^^  P®^^  treason,  and  the  stranger  of  murder ;  because  in  respect 
Bat  40  Auise, '  of  such  presence  they  would  have  been  principals  in  killing,  as 
25.  whereof  this  hath  been  more  fully  shewn,  book  the  first,  in  the  chapter  of 
rbridle'^S  P«"t  Treason,  section  the  sixth. 

seems  contrary.  See  also  F.  Corone,  216.  which  is  an  abridgement  of  the  same  case,  (d)  3  Inst.  20. 
Summary,  24»  25.    1  Hale,  615.     Dyer,  128.  254.  332.    Croropton,  19.    Moor,  91.    Dalison,  16. 

As  to  the  Second  Point,  viz.  In  what  case  a  man  shall  be 
adjudged  an  accessary  before. 

(/)2lust.i82,  'S^c^  l6.  It  seems  to  be  {f)  agreed,  that  those  who  by  hire, 
Dalton,  c.  108.  command,  counsel  or  conspiracy,  and  it  seems  to  be  generally  (g) 
s^p^'c^^^  holden,  that  those  who  by  shewing  an  express  liking,  approbation, 
Crompton,  41.  or  assent  to  another's  felonious  design  of  committing  a  felony, 
Sammary,  217.  abet  and  encourage  him  to  commit  it,  but  are  so  far  (A)  absent 
Dalton"c^i08*  ^heu  he  actually  commits  it,  that  he  could  not  be  encouraged  by 
Lamb.'b.*2.c.7.  the  hopes  of  any  immediate  help  or  assistance  from  them,  are  all 
Plowden,  475.  of  them  accessaries  before  the  fact,  both  to  the  felony  intended, 
aVVWe^ro**^*  and  to  all  other  felonies  which  shall  happen  in  and  by  the  execu- 
8. 7, 8*.  ^  "^^^  tion  of  it,  if  they  do  not  (t)  expressly  retract  and  countermand 
S.  P.  C.  40.       their  encouragement,  before  it  is  actually  committed. 

B*.  Corone!  188.  (0  3  Tnst.  51.  Crompton,  42.  Summary,  217,  218.  Lamb.  b.  2.  c.  7.  U  289. 
Dalton,  c.  108.    1  Hale,  537,    Foster,  364.    Plowden,  475,  476. 

Sect.  17.  But  it  doth  not  seem  necessary  in  any  indictment  or 
appeal  against  a  man  as  accessary  before  the  fact,  to  set  forth  the 

special 
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special  manner  by  which  he  abetted  it,  but  only  to  charge  him  {k)  (^^  ^^'  ^°^  ^* 
generally,  yuodfthnicif  S^c.  abbettamt,  indtavit,  et  procuravit,  8fc,  xustai,  5i. 
Abo  the  like  general  way  of  setting  forth  the  aid  given  to  a  felon,  F.  Corone,  433. 
seems  to  be  sufficient  both  as  to  those  who  are  (/)  principals  by  '®*^™'  aomewhat 
being  present  when  the  felony  is  committed,  and  also  as  to  those  (Q^/coke,  41. 
who  are  (m)  accessaries  after.  Coke  Ent.  57. 

(m)  Coke  Eiit. 
56.    KasUl,  48.  52. 

Sect.  18.  It  cannot  be  doubted,  but  that  if  a  man  advise  a  (n)  Dyer,  i86. 
woman  to  kill  her  child  as  soon  as  it  shall  be  born,  and  she  kill  it  iJ?^^  ^^'loa 
in  pursuance  of  such  advice,  he  is  an  (n)  accessary  to  the  murder.  Lamb.  b.  2.  c.r. 
though  at  the  time  of  the  advice,  the  (0)  child  not  being  bom,  no  Croropton,  41. 
murder  could  be  committed  of  it;  for  the  influence  of  the  felo-  j  ^SJI'b^'/ 
nious  advice  continuing  till  the  child  was  born^  makes  the  adviser  ^^^ 
as  much  a  felon  as  if  he  had  given  his  advice  after  the  birth. 

Also  it  seems  (p)  agreed,  that  if  I  command  another  to  beat  a  (p)  Sum.  2i7. 
man,  and  he  beat  him  in  such  a  manner  that  he  dies  thereof,  I  t*^^^/'^'  ^^^' 
am  an  accessary  before  to  the  felony,  (q)  because  it  happened  in  ^  ^^i^^  ^^ j^*  * 
the  execution  of  a  command  which  naturally  tended  to  endanger  (a)  s.  P.  C.  41. 
the  life  of  the  other.     And  (r)  i  fortiori  therefore  it  follows,  that  y-?**pi°^'  ^^*' 
if  a  man  command  another  to  rob  a  man,  and  he  in  robbing  him  j^^^  c.°io8. 
kill  him ;  or  to  burn  the  house  of  J.  S.  and  he  by  burning  it,  burn  Cromp.  43. 
also  the  house  of  J.  N. ;  the  commander  is  as  much  an  accessary  (x)  Plowd.  475. 
to  the  subsequent  felony  as  to  that  which  was  directly  commanded. 

Also  it  is  said,  (s)  that  if  I  command  a  man  to  rob  another,  and  (0  PIo^*  475. 
he  kills  him  in  the  attempt,  but  do  not  rob  him,  I  am  guilty  of  LliJb!!b!f !^^' 
the  murder,  because  it  was  the  direct  and  immediate  effect  of  an  f.  tsa'. 
act  done  in  execution  of  my  command  to  commit  a  felony.  Crompton,  4?. 

But  if  I  persuade  A.  to  poison  B.  and  A.  accordingly  give 
poison  to  B.  who  eats  part  of  it,  and  gives  the  rest  to  C.  who  is 
killed  by  it,  I  am  guilty  of  a  great  misdemeanour  only  in  respect 
of  C.  but  not  (/)  an  accessary  to  his  murder,  because  it  was  not  (0  Plowden, 
the  direct  and  immediate  efrect  of  the  act  done  in  pursuance  of  ^{Jf  ^*,  ^gs. 
my  command,  but  happened  accidentally  through  the  act  of  B.  to  Lamb.'b.*2. 
which  I  being  no  way  privy,  cannot  be  made  accessary  by  reason  c.  7.  f.  «88. 
of  it.    Yet  in  this  case  A.  is  certainly  guilty  of  the  murder  of  C.  Crompton,  4«. 
as  hath  been  more  fully  shewn,  book  the  first  (Ch.  IS.). 

Sect.  19.  It  seems  to  be  holden  generally  in  some  (u)  books,  (u)  Plow.  475. 
that  wherever  a  felony  ensues  and  follows  upon  any  unlawful  act  J^??*^**^^*^ 
commanded  by  another,  and  executed  in  the  same  manner  as  it  3  ins  "'5^. 
was  commanded,  the  commander  is  an  accessary  to  the  felony,  (x)  s.  P.  C.  41. 
But  this  (x)  seems  to  be  too  large  a  rule,  and  liable  to  great  diffi-  £"  P®'*"**'  ^*** 
culties,  unless  limited  by  some  distinctions. — But  finding  little  Moor,  53. 
in  the  books  concerning  this  matter,  I  shall  leave  it  to  be  farther  Fosteri  369. 
considered  by  others. 

Sect.  20.  It  seems  to  be  (y)  agreed,  that  if  the  felony  com-  &)  Plow.  475. 
mitted  be  the  same  in  substance  with  that  which  was  iijtended,  ^^^"'617^^* 
and  variant  only  in  some  circumstance,  as  in  respect  of  the  time  iMnb/b.  t.' 
or  place  at  which,  or  the  mean  whereby  it  was  effected,  the  c.  7.  £  t87. 
abettor  of  the  intent  is  altogether  as  much  an  accessary  as  if  there  q^^^^  4. 
had  been  no  variance  at  all  between  it^ind  the  execution  df  it;  Da]t(m,°c.'io8. 

as  Foster,  370. 
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as  where  si  man  advises  another  to  kill  such  an  one  in  the  night, 
and  he  kills  him  in  the  day,  or  to  kill  him  in  the  fields,  and  he 
kills  him  in  the  town,  or  to  poison  him,  and  he  stabs  or  shoots 
him. 

(i)Sam.  217.         Sect»  21.  But  if  a  man  command  another  to  commit  a  felony 

1  Hale,  617.  on  a  particular  person  or  thing,  and  he  do  it  on  (z)  another ;  as 

Ddton?c\  108.  ^^  ^^^^  A.  and  he  kill  B.  or  to  burn  the  house  of  A.  and  he  bum 

Lamb.'b.  t,  the  house  of  B.  or  to  steal  an  ox,  and  he  steal  an  horse ;  or  to 

c.  7.  f.  287.  steal  such  an  horse,  and  he  steal  another ;  or  to  commit  a  felony 

(a)'piow°475.  ^^  ^"^  kind,  and  he  commit  another  (a^  of  a  quite  different  nature; 

3  iDst  51.  as  to  rob  J.  S.  of  his  plate  as  he  is  going  to  market,  and  he  break 

J^*t?°»  c»  1^^-  open  his  house  in  fhe  night,  and  there  steal  the  plate ;  it  is  said, 

f.  287  28&^    *  ^^^  ^^^  commander  is  not  an  accessary,  because  the  act  done 

Crompton,  42.  varies  in  substance  from  that  which  was  commanded. 

Vide  Foster, 
370,  371. 

(b)  Plow.  475.        Sect.  22.  But  it  is  observable,  that  (6)  Plowden,  in  his  report 

i^^  ^°"^"*^?*  of  Saunders'  case,  which  seems  to  be  the  chief  foundation  of 

tills  manner,       what  is  said  by  others  concerning  these  points,  in  putting  the 

either  by  Lain-    case  of  a  command  to  burn  the  house  of  A.  which  shall  not  make 

tod,  Dalton,  or  ^j^^  commander  an  accessary  to  the  burning  the  house  of  B.  unless 

See  Lamb.*  b.  2.  ^^  Were  caused  by  burning  that  of  A.  states  in  this  (c)  manner : 

c.  7.  f.  287.       ''  If  I  command  a  man  to  burn  the  house  of  such  an  one>  which 

Crom^to '  ^4j?*   *'  ^^  ^®^'  knows,  and  he  burn  the  house  of  another,  there  I  shall 

Vide  Foster,  '    '^  ^^^  ^^  accessary,  because  it  is  another  distinct  thing,  to  which 

371, 372.  for      **  I  did  not  give  assent,  &c."     By  which  it  seems  to  be  implied, 

TCverai  <>^s^^^  that  it  is  a  necessary  ingredient  in  such  a  case  to  make  B.  no  ac- 

case.  ^    cessary,  that  he  knew  the  house  which  he  was  commanded  to 

burn ;  for  if  he  did  not  know  it,  but  mistook  another  for  it>  and 

intending  only  to  bum  the  house  which  he  was  commanded  to 

bum,  happen  by  such  mistake  to  burn  the  other,  it  may  probably 

be  argued,  that  the  commander  ought  to  be  esteemed  an  accessary 

to  snch  burning,  because  it  was  the  direct  and  immediate  effect 

of  an  act  wholly  influenced  by  his  command,  and  intended  to  have 

pursued  it. 

(d)Larob.b.2.       Sect.QS.  It  seems  to  be  generally  agreed,  (cf)  that  he  who 

c.  8.f.289.  barely  conceals  a  felony  which  he  knows  to  be  intended,  is  guilty 

S.r'^C.  37.  ^^^y  ^^  ^  misprision  (e)  of  felony,  and  shall  not  be  adjudged  an 

Sum.  129. 219.  accessary. 

3  Inst.  139.142. 

(0)  See  B.  1.  c.  7.    But  this  is  made  a  qiuere  by  Dalton,  c.  108.     2  Inst  183. 

(/)  F.  Cor.  Sect.  24.  It  seems  to  be  certain,  that  no  one  can  be  any  (/*) 

B.^Con  S3  80  ^^y  punished  as  an  accessary  to  homicide  per  infortunium,  or  se 

15  Assize, 7.  *  defertdefido,  because  they  are  not  felonies;  from  whence  it  fol- 

11 H.  4. 93.  lows,  that  if  he  who  is  indicted  or  appealed  as  a  principal  in 

b!  FJ>rf°i3f^'  murder,  be  found  guilty  of  such  homicide  only,  those  who  are 

1  Hale,  615,  only  charged  as  his  accessaries  before  or  after,  shall  be  dis- 

616.  charged. 

(g)  4  Coke,  43,       And  so  also  shall  those  (^)  who  are  charged  only  as  accessaries 
^^  before,  where  the  principal  is  found  guilty  of  manslaughter ;  be- 

Snmmaiy,217.  r  i^  o       ^  o 

1  Hale,  615,  ^^"*® 

616.    Moor,  461.    C.  £112.540.    Cromp.43.    PalUc.  108. 
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cause  that  necessarily  supposes  the  fact  to  have  happened  on  a 
sudden ;  for  if  it  had  been  done  upon  premeditation,  it  \^ouid 
have  been  murder. 

And  quare,  If  they  who  are  charged  as  accessaries  (A)  after  (h)  Vide  Crom. 
should  not  also  be  discharged  at  common  law,  where  the  principal  44. 
is  found  guilty  of  manslaughter,  and  admitted  to  the  benefit  of  M^r'^i. 
his  clergy,  because  in  such  case  it  could  not  appear  by  any  judg-  c.  £iiz.  540. 
ment  that  there  was  a  principal.    But  the  law  in  this  respect  ^'^^^  Foster, 
seems  to  be  altered  by  1  Ann.  c.  9*  set  forth  more  at  lai^e  in  the 
following  part  of  this  Chapter,  which  makes  a  conviction  equiva- 
lent, as  to  this  purpose,  to  au  attainder. 

■ 

Sect.  25.  Before  the  statute  of  11  and  J  2  Will.  3.  c.  7.  acces- 
saries to  piracy  were  not  within  the  purview  of  £8  Hen.  8.  c.  15. 
by  which  piracy  is  triable  according  to  the  course  of  the  common 
law.  But  for  this  I  shall  refer  the  reader  to  Book  the  first,  chap- 
ter twenty. 

As  to  the  Third  Point,  viz.  In  what  cases  a  man.  shall  be 
adjudged  an  accessary  after :  I  shall  endeavour  to  shew, 

1.  What  kind  of  receipt  of  a  felon  will  make  the  receiver  such 
an  accessary. 

2.  Whether  it  be  necessary  that  such  receiver  know  of  the 
felony. 

3.  Where  the  receivers  of  a  felon  shall  be  excused  in  respect 
of  the  relation  they  bear  to  him. 

4.  How  far  the  felony  must  be  complete  at  the  time  of  the 
receipt,  to  make  the  receiver  an  accessary. 

As  to  the  first  particular,  viz.  What  kind  of  receipt  of  a  felon 
will  make  the  receiver  an  accessary  after  the  fact. 

Sect.  26.  It  seems  agreed  (i)  that,  generally,  any  assistance  U)  t  Inst  183. 
whatever  given  to  one  known  to  be  a  felon,  in  order  to  hinder  his  ^'  ^'  C.  4i. 
being  apprehended  or  tried,  or  sufi^ering  the  punishment  to  which  La,^°  b^'gl^' 
he  is  condemned,  is  a  sufficient  receipt  for  this  purpose ;  as  where  7,  f.  t89,  &c.. 
one  assists  him  with  a  (ft)  horse  to  ride  away  with,  or  with  money  Summary,  218. 
or  victuals  to  support  him  in  his  escape ;  or  where  one  harbours  palton  c.  108. 
and  (/)  conceals  in  his  house  a  felon  under  pursuit,  by  reason  CroiApton,  43. 
whereof  the  pursuers  cannot  find  him;  and  much  more,  where  (^)Sum.2i8. 
one  harbours  in  his  house,  and  openly  (m)  protects  such  a  felon,  crompton,^-^.' 
by  reason  whereof  the  pursuers  dare  not  take  him.  (C)  Dalton,  cap. 

108. 
F.  Corone,  427.    Lamb.  b.  t.  c.  7.  s.  291.    S.  P.  C.  43.    Crompton,  42.      (m)  26  Assise,  47.    Adj. 
B.  Cor.  130.    F.  Corone,  195. 

Sect.  27.  Also  I  take  it  to  be  settled  at  this  day^  that  whoever  (*»)  Sap.  c.  21. 
(n)  rescues  a  felon  from  an  arrest  for  the  felony,  or  voluntarily  (0)  fJcoJ.i&s 
suffers  him  to  escape,  is  an  accessary  to  the  felony.  433. 

Summary,  116. 
Contra,  F.  Corone,  46.    S.  P.  C.  43.    DaltOD,  c.  108.    1  H.  7. 6.    B.  Corone,  130.      (0)  Sop.  c.  19. 
sect.  10.  22.  26. 

Also  some  have  said,  (p)  that  all  those  are  in  like  manner  guilty  (p)  Sup.«.  10. 
who  oppose  the  apprehending  of  a  felon.  ^'  ^^'  *'  ^ 

But 
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Qut  for  these  matters  I  shall  refer  the  reader  to  the  former 
part  of  this  book,  wherein  they  are  more  fully  handled. 

(q)  B.  Escape.  Sect.  28.  It  seems  to  be  holden  both  by  (a)  Brook  and  (r) 
MS. P. C. 41.  Staundforde,' ^hat  the  bare  receiving  into  ones  house  a  person 
(g)  25  £.  s.  39.  I^^ow^  ^o  ^^  ^  felon,  is  sufficient  without  any  farther  circumstances 
Ab.  F.  Cor.  f6,  to  make  a  man  an  accessary  to  the  felony.  And  this  seems  to  be 
(t)  7  H.  6. 4«.    favoured  by  the  Year  Books  of  Edward  the  Third  (s)  and  Henry 


t 


tt)  S.  P.  C.  41.      Also  it  seems  to  be  holden  both  by  (u)  Staundforde  and  (x) 
j)  Dalt.  c.  108.  Dalton^  that  not  only  such  a  receipt  of  such  a  felon  into  one's 
4j!  ™*    house,  but  any  other  favour  or  aid  voluntarily  afforded  him,  as  by 

(v)  96  AM,4ir,  relieving  him  with  money^  meat,  or  drink,  is  sufficient  for  this 
Ab.B.Cor.103.  purpose.    But  it  is  observable,  that  the  case  in  the  Book  of  (y) 
.  Corone,  1  o.  ^ggj^gg  thereon  Dalton  seems  chiefly  to  ground  his  opinion,  and 
which  is  more  accurate  than  any  other  Year  Book  I  met  with  on 
this  subject,  is  of  one  who  was  indicted  ''  for  having  received  a 
"  felon,  and  for  that  no  one  by  reason  of  him  dared  to  take  him." 
Whereupon  it  is  said  by  Shard,  ^'  If  one  receive  a  felon  in  favour 
*'  and  aid  of  the  felony,  I  hold  such  a  one  an  accessary  to  the 
"  felony."    Also  it  is  further  observable,  that  the  Year  Book  of 
A^  p^r"'^7fi*  Henry  the  Fourth,  (z)  on  which  the  above-mentioned  opinion  of 
B.  Corone,'*26.'  ^^^^^^^  seems  to  be  grounded,  seems  to  prove  only  that  every  re- 
B.  Escape,  4S.    ceiver  of  a  felon,  knowing  him  to  be  such,  is  indictable,  but  not 
that  he  is  indictable  for  felony ;  and  the  chief  purport  of  the  case 
is  to  shew,  that  one  who,  having  a  felon  in  his  house,  voluntarily 
suffers  him  to  go  at  large,  is  not  guilty  of  a  felonious  escape,  unless 
sffSP."^*  ^'^'   ^^  ^^^  arrested  him.    To  which  may  be  added,  that  (a)  Lambard 
doth  not  say  generally,  that  all  those  who  receive  a  felon,  knowing 
him  to  be  such,  are  accessaries  after;  but  all  those  who  feloni- 
ously,  and  with  an  evil  mind  receive  a  felon,  &c.  And  Sir  Edward 
(b)  Page  183.     Coke,  in  his  (6)  Second  Institute,  describes  such  accessaries  as 
those  who  knowing  a  felony  receive  the  felon,  and  not  only  con- 
ceal his  offence,  but  favour  and  aid  him,  that  he  be  not  known. 
c)  Page  134.     And  in  his  (c)  Third  Institute  he  saith,  *'  If  one  receive  a  thief, 

1  iSe  619  *'  ^^^  ^^  *"^  maintain  him  in  his  felony,  he  is  an  accessary;"  by 
which  expressions  it  seems  to  be  implied,  that  there  ought  to  be 
some  other  circumstance  besides  that  of  the  bare  suffering  of  a 
person  known  to  be  a  felon  to  be  in  one's  house,  to  make  a  man 
an  accessary. 

(^  1  Hale,  620.  Sect.  29.  However,  it  seems  to  be  (d)  agreed,  that  no  one  shall 
Crompton  ^f  ^^  adjudged  an  accessary  to  a  felony  for  receiving  into  his  house 
($)  Dalt  c  108  *  P^^'so'i  under  bail  for  such  crime,  or  for  relieving  with  money 
Crompton,  42. '  or  victuals  a  person  so  bailed,  or  in  prison ;  and  the  reason  given 
lamb.  b.  2.  f.  by  (e)  Dalton  is,  because  the  felony  cannot  be  concealed,  nor  the 
!2ne  puww.*^  trial  hindered  by  it.  And  if  this  be  a  sufficient  reason,  why  may 
(/)  26  Am.  47.  not  any  other  receipt  or  relief  of  a  felon,  whereby  the  felony  is  not 
B.  Corone,  103.  concealed,  nor  the  trial,  8cc.  hindered,  come  under  the  like  rule  ? 
s'p^C°4i^^^  as  it  seems  (J')  agreed,  that  the  sending  a  letter  to  procure  the 
Saramacy,  219.  deliverance  of  a  felon,  or  the  instructing  him  to  (g)  read,  in  order 
1  Hale»  621.  to  entitle  him  to  the  benefit  of  clergy,  shall  do ;  and  even  the  (h) 
a^ll'.  "dvising 

t  289,  290.    (g)  3  Inst  139.    Suromarj,  219.     1  Uak,  6f  1.    (h)  3  Inst.  139, 


^ 
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advising  his  friends  to  persuade  witnesses  not  to  come  against  him 
at  his  trial ;  and  also  the  (i)  labouring  of  witnesses  in  pursuance  (0  3  Inst.  139. 
of  such  advice.  And  yet  the  two  last  of  these  practices  are  cer- 
tainly very  highly  criminal ;  and  thoogh  they  do  not  tend  totally 
to  prevent  the  trial,  yet  are  the  most  likely  means  to  make  it 
fruitless  and  ineffectual. 

Also  it  seems  to  be  agreed,  that  the  suffering  a  felon  to  escape  (^)  Sum.  ?i9. 
(A)  without  arresting  him,  (/)  or  the  bare  concealment  of  a  felony,  |  "]^,^\o!  27. 
though  they  are  crimes  of  a  very  high  nature,  do  not  make  a  man  Moor,  8. 
an  accessary.  (0  Sup,  s,  10.27. 

Sect.  30.  Also  I  take  it  to  have  been  generally  agreed,  before  (m)  Aleyn,  57. 
the  statute  of  3  and  4  Will,  and  Mary,  c.  9*  that  neither  the  re-  Style,  91. ' 
ceiving  of  (m)  other  men's  goods,  known  to  have  been  stolen,  nor  Yelverton^4  5 
the  taking  of  one's  (n)  own  goods  again  from  one  that  had  stolen  Lamb.  296,391! 
them,  on  an  agreement  not  to  prosecute  him^  nor  the  taking  of  1 B.  Abr.  68. 
any  other  (0)  reward  on  such  an  agreement,  did  make  a  man  an  ?j|^*Ii9^J^J)' 
accessary  to  the  felony,  unless  he  also  had  received  the  thief.  But  35  £.  5. 59, 
now  it  is  enacted  by  that  statute,  and  by  5  Ann.  c.  31.  s.  5.  ''That  Ab.F.Cor.i26. 
"  if  any  person  or  persons  shall  buy  or  receive  any  goods  or  chattels  5j,^'c^'  Iqs 
*'  that  shall  be  feloniously  taken  or  stolen  from  any  other  person,  b.  Cop.  11*4. 

knowing  the  same  to  be  stolen,  he  or  they  shall  be  taken  and  Con.  Cromp. 

deemed  an  accessary  or  accessaries  to  such  felony  after  the  fact,  42,43.39. 

.,,,„.  ,     •'  .  ,  ,  •'  It  18  made  a 

"  and  shall  mcur  the  same  pumshment  as  an  accessary  or  acces-  qq.  crom.  42. 
"  saries  to  the  felony  after  the  felony  committed."    And  it  is  and  S.  P.  c.  43. 
further  enacted  by  1  Ann.  c.  9,  *'  That  such  persons  may  be  pro-  i^ji^r^gJI^' 
secuted  for  a  misdemeanour,  before  the  principal  shall  be  con-  Daltooi  c.  108. 
victed,"  as  shall  be  shewn  more  at  large  in  the  following  part  of  Moor,  a. 
this  chapter,  sect  44.  STb^'i^- 

1  R.  Abr.  67.  Cro.  Eliz.  486.  Vide  Xoy,  90.  (o)  Suid.  ISO.  S  Inst  134. 138.  Con.  Cromp.  41. 
Lamb.  290.  2  And.  Qu.  Moor,  8.  and  Dalton,  c.  108.  Vide  Bk.  1.  c.  19.  "  Tit.  Receivers."  Appeal,  8. 
For  the  offences  in  buying  and  leceiTlng  stolen  goods,  vide  Bk.  I.e.  19. 

Sect.  31.  It  doth  not  seem  to  be  settled,  (p)  whether  the  re-  (p)  Vide  Plow. 
ceipt  of  a  felon  who  is  pardoned  by  the  king,  but  still  liable  to  an  paiton  c.  108. 
appeal,  may  not  make  the  receiver  an  accessary. 

As  to  the  second  particular,  viz.  Whether  it  be  necessary  that 
a  man  know  the  felony  in  order  to  make  him  an  accessary  by  re- 
ceiving the  felon. 


Sect.  32.  There  can  be  no  doubt  but  that  it  is  necessary  that  (j)  g.  P.  C.  4i, 


charge  them  with  having  known  that  the  person  received  by  them  9  H.  7.  lo. 
had  committed  the  principal  felony.  B.  Cor.  iso. 

'T  r        ^        J  Y,  Cor.  65. 285. 

429.    22  Assixe,  55.    Summary,  218.      (i)  Rastal,  43. 54.  51.    Co.  £nt  56,  57.    $  Peer.Wms.  493. 

Sect.  33.  But  it  is  not  clearly  settled,  whether  in  some  cases  (0  S.  P.  C.  4i. 
an  implied  notice  of  the  felony  be  not  sufficient  for  this  purpose  ;  Crompton  43 
as  where  a  man  receives  a  person  attainted  of  felony,  in  the  same  Dyer,  355*. 
county  wherein  he  is  attainted;  in  which  case  it  hath  been  (t)  F.'Cor.377. 
holden,  that  he  is  an  accessary  to  the  felony,  whether  he  had  Qj|*7"ifo'D! «?' 
actually  notice  of  the  attainder  or  not;  because  it  appears  by  42,*4S. andsee 
matter  of  record  in  the  same  county,  whereof  every  man  is  said  to  ^  ^^»  323. 

be  ~°*^ 
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r«) Co.  lit. 391.  be  conusant.  But  to  this  it  may  be  answered,  that  felony  implies 
PBitoi^c?i08!  ^°  *^  something  of  wilfulness  and  baseness;  something  (tf)y6/(2eo 
Lamb.  Ws.  animo  perpetratum  ;  and  that  it  would  be  extremely  hard,  by  such 
and  sec  Rex  v.  a  forced  way  of  reasoning,  to  presume  a  man  guilty  of  it,  who 
Feer!wm8?495<  P^ohably  may  be  entirely  innocent ;  and  to  this  opinion  the  greater 
where  Lord     *  number  of  (v)  authorities  seem  to  incline. 

Hardwickesajs, 

that  the  trae  way  of  anderstanding  the  aatborities  upon  this  point  is,  that  "  an  outlawrj  or  attainder  in 
a  particular  county  may,  as  the  case  shall  happen  to  be  circumstancedt  be  some  evidence  to  a  jury  of 
notice  to  an  accessary  in  the  same  county ;  but  that  it  cannot  with  any  reason  or  justice  create  an  ab- 
solute legal  presumption  of  notice,  so  as  to  excuse  the  not  charging  the  fact  to  be  done  knowingly  in 

"  the  indictment.** 

As  to  the  third  particular,  viz.  Where  the  receivers  of  a  felon 
shall  be  excused  in  respect  of  the  relation  they  bear  to  him. 

(x)Lamb.b.  2.       Sect*  34.  It  seems  agreed,  (x)  that  the  law  hath  such  a  regard 

Bract,  b  s  ^^  ^^^^  duty,  love,  and  tenderness,  which  a  wife  owes  to  her  hus- 

32.  s.  9.    *  band,  as  not  to  make  her  an  accessary  to  felony  by  any  receipt 

Dalton,  c.  108.  whatsoever  given  to  her  husband.     Yet  if  she  be  any  way  guilty 

S^  ma  ^'219  ^'  ^y)  procuring  her  husband  to  commit  it,  it  seems  to  make  her 

Crompton,  42.*  &n  accessary  before  the  fact  in  the  same  manner  as  if  she  had 

sect  22.  been  sole.     Also  it  seems  agreed,  that  no  other  relation  beside 

SeTB^i^c  1  ^^^^  ^^  *  ^^^  ^^  ^^^  husband,  will  exempt  the  receiver  of  a  felon 

sect  9, 10.    '  from  being  an  (z)  accessarj^  to  the  felony.     From  whence  it  fol- 

(ff)  Bract.  1. 3.  lows,  that  if  a  master  receive  a  servant,  or  a  servant  a  master,  or 

i\^ulJ!'^'}.?o  a  brother  a  brother,  or  even  a  husband  a  wife,  they  are  acces- 

xiaiton,  c.  lUo.  ...  *i*iiii  ^ 

SeeB.i.c.i.  sanes  in  the  same  manner  as  if  they  had  been  mere  strangers  to 
sect.  11, 12.       one  another. 

F.  Co.  383. 

(%)  Dalt  c.  108.    Crompton,  42.  s.  22.    Summary,  219.    S.  P.  C.  26. 

As  to  the  fourth  particular,  viz.  How  far  the  felony  must  be 
complete  at  the  time  of  the  receipt,  to  make  the  receiver  an  ac- 
cessary. 

(a)  21  Hen.  7.        Sect.  55.  It  seems  to  be  clearly  agreed,  (a)  that  a  man  shall 

s**  B  r     rt     never  be  construed  an  accessai7  to  a  felony,  in  respect  of  the  re- 

1  Hale,  622.  '  ceipt  of  an  offender,  who  at  the  time  of  the  receipt  was  not  a 

H.  P.  C.  219.     felon,  but  afterwards  becomes  such  by  matter  subsequent ;    as 

Crompton,  42.    where  one  receives  another  who  has  wounded  (6)  a  person  dan- 

Lamb?b%.cf.  g^rously,  that  happens  to  die  after  such  receipt.    For  though  the 

(6)  Sup.  c.  18. 8.  offender  be  for  special  reasons  adjudged  to  some  purposes  guilty 

13.  c.  19. 8. 25.  of  homicide  ab  initio,  yet  he  shall  not  be  so  esteemed  in  respect 

of  any  others  but  himself;    for  fictions  of  law  shall  never  be 

carried  farther  than  the  reasons  which  introduce  them  necessarily 

require. 

Having  thus  shewn  who  are  to  be  esteemed  principals,  and 
who  accessaries ;  I  am  now  to  shew  in  what  manner  they  are  to 
be  arraigned. 

And  I  shall  endeavour  to  shew, 

1 .  How  far  it  is  necessary  that  the  principal  be  actually  attainted 
or  convicted  before  the  accessary  shall  be  proceeded  against. 

2.  Whether  the  accessary  shall  in  any  case  be  arraigned  or 

tried  before  any  principal  hath  appeared. 

3.  Whether 
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5,  Whetlier  a  person  charged  as  accessary  to  more  than  one, 
may  be  tried  before  all  the  principals  have  appeared. 

4.  Whether  the  principal  and  accessary  may  be  both  tried  by 
the  same  inquest,  and  in  what  manner  they  are  to  be  tried. 

5.  In  what  manner  the  accessary  shall  be  tried,  where  his  of- 
fence arises  in  a  different  county  from  that  of  the  principal. 

Aa  to  the  First  Point,  viz.  How  far  it  is  necessary  that  the  (0Fide9As8. 
principal  be  actually  attainted  (c)  or  convicted  before  the  accessary  ^* 
shall  be  proceeded  against.  i  "^  •      •     » 

and  the-nutes  to  the  foorth  of  these  points. 

Sect.  36.  It  seems  clear,  that  whatsoever  the  nature  of  the  felony  (^)  F.  Ass.29i. 
be,  if  the  princi{>al  be  in  such  manner  (d)  acquitted  of  it,  (e)  SammajT.^ai. 
whether  at  the  suit  of  the  king  or  of  the  party,  that  he  may  plead  i  HBie,62S,624. 
such  acquittal  in  (/*)  bar  of  any  subsequent  prosecution  for  the  |'  P*  C  47, 48. 
same  felony,  the  accessary  shall  not  be  arraigned,  but  shall  be  jjo!^  *' 
discharged,  according  to  the  rule,  ubi  factum  (g)  nullum,  ibifortia  F.  Corone,  2Sf . 
nulla.  33H.  6. 1. 

S9  Assize,  59. 
Rastal,  57.    Raymond,  477.    P.  OS,  de  Court,  23.    (e)  F.  Cor.  277.    (/)  Vide  sup.  c.  23.  sect  142. 
(^)  4  Co.  43.     S.  P.C.47. 

Sect.  37.  How  far  the  accessary  shall  be  discharged  upon  the 
principal's  being  found  guilty  of  manslaughter,  &c.  hath  been 
already  shewn,  section  24. '  , 

Sect.  88.  It  is  certain,  that  the  exigent  shall  not  be  awarded 
against  the  accessary  before  the  principal  is  attainted,  as  hath 
been  more  fully  shewn,  Ch,  27.  sect.  128,  &c. 

Sect.  39.  It  seems  also  ta  be  clear,  that  where  the  law  requires 
the  attainder  or  conviction  of  the  principal  before  the  accessary 
shall  be  convicted,  it  requires  that  such  attainder  and  conviction  ^?t  ^^^^q?' 
of  the  principal  be  on  the  (A)  same  suit,  and  for  the  same  crime,  piowden, 93,99. 
of  which  the  accessary  is  to  be  convicted  ;  for  it  is  agreed,  that  Summary,  221. 
an  attainder  of  the  principal  at  the  suit  of  the  (i)  king  no  way  |-  ^^-  *''• 
helps  the  proceedings  against  the  accessary  at  the  suit  of  the  7  h.  4.  ^7, 
party,  and  sic  i  ccnveno.  Dyer,  133. 

Also  it  seems  to  be  agreed,  that  the  attainder  of  the  principal  (fc)40  Ass.  25. 
of  one  felony  is  no  way  (ft)  material  as  to  the  proceedings  against  i^Hde'eil** 
the  accessary  for  another.  22  Assise,  40. 

Sect,  40.  But  where  the  principal  is  actually  attainted,  though 
erroneously,  of  the  same  felony  with  which  the  accessary  is 
charged,  it  seems  (/)  agreed,  that  such  attainder,  while  it  stands  ^^'^^^^  22 
unreversed,  is  as  sufficient  for  this  purpose  as  it  would  have  been  Sum.  222,  W. 
if  there  had  been  no  error  in  it.     Yet  it  seems  {rn)  certain,  that  <  lost.  184. 
if  the  principal  be  attainted,  and  then  the  accessary,  the  reversal  BrConTdj^' 
of  the  attainder  of  the  principal,  ipso  facto  reverses  the  attainder  174. 
of  the  accessary ;  and  that  the  heir  may  have  an  assize  of-  mort-  S.  P.  C.  47. 
dancestor  against  the  lord  of  the  fee,  having  entered  into  the  lands  ^  Coife,^^*. 
of  such  an  accessary,  as  having  escheated  to  him  by  reason  of  the  119. 

attainder.  (m)  Summary, 

18  E.  4,    9Cromp,  41.     1  R.  Abr.  777;  '9Cokc/ll9.    F.  Mortdaucestcr,  46. 
VOL.  II.  6  6 
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(n)  Prea.  Ann.        Sect.  41.  It  seems  to  have  been  in  a  great  measure  settleA  (n) 

9*  before  the  statute  of  1  Ann.  c.9*  notwithstanding  the  great  variety 

^^Corwie^aef  ®^  opinions  in  the  old  books  concerning  this  matter,  that  wher- 

7  H.  4. 27*.    *  ever  the  attainder  of  the  principal  was  prevented  by  his  (o)  death* 

F.  Corone,  378,  or  (p)  Standing  mute,  or  challenging  {q)  peremptorily  above  the 

Respond%5.  number  allowed  him  by  law,  or  being  admitted  (r)  to  the  benefit 

F.  N.  B.  115.  of  clergy,  or  (s)  pardoned,  whether  before  or  after  his  conviction^ 

Summary,  j«i.  the  accessary  should  not  be  arraigned. 

44  E.  S.  7* 

33  H.  6. 1«.  21  H.  7.  31. 16.  28  Assize,  40.  (p)  Summary,  221.  2  Inst.  284-  Can.  F.  Cor.  58. 
Qu.  S.  P.  C.  47.  (q)  Stat.  1  Aunie,  c.  9.  Qu.  S.  P.  C.  47.  F.  Corone.  51.  S  H.  7. 12.  (r)  C. 
Eliz.  541.  4  Coke,  43,  44.  Summary,  221.  3  Inst.  114. 139.  8  H.  7.  1.  C.  Car.  556,  557. 
Ccomp.  43,  44.  Raymond,  477.  F.  Corone,  145.  176. 193.  252.  376.  450.  B.  Cor.  18.  70,  71.  83. 
101. 132.  138.  18  Assize,  13.  26  Assize,  27.  5  Assize,  5.  7  H.  4. 16.  B.  Clergy,  15.  Con.  F. 
Cor.  68. 53.  270.  466.  Ciompton,  42.  10  H.  4. 15.  B.  Corone,  15&  Qo.  3  H.  7.  12.  S.  P.  C. 
47H.  48.  (»)Sum.  221.  F.  N.  B.  115.  C.  Eliz.  .'^41.  F.  Cor.  53.  F.  Conspi.  4.  33  H.  6.  1. 
B.  Corone,  18.  4  Coke,  43, 44.  3  Inst.  139.  Cromp.  44.  3  H.  7. 12.  7  H.  4. 16.  Raymond,  477. 
Qu.  Cromp.  42.    S.  P.  C.  47.    Con.  F.  Cor.  151.  260.    B.  Cor.  70.    3  Ass.  14.    Vide  Dyer,  88. 

(t)  C.  Eliz.  541.  Sect.  42.  But  it  seems  to  have  been  generally  agreed^  (t)  that 
4  Coke,  43, 44*  after  the  principal  is  actually  attainted,  whether  after  a  conviction 
Raymoii',  477^  hy  verdict,  or  by  (u)  outlawry,  &c.  his  death  or  pardon,  &c.  sub- 
Con.  F.  Cor.  sequent,  will  no  way  avail  the  accessary. 

450. 

(tt)  4  Coke,  43.    Dyer.  120.     F.  Cor.  58.  93.     40  Assize,  8.    43  E.  3.  17.    3  H.  7. 1.     9  H.  4.  8,  9, 

B.  Corone,  16. 5.    B.  Mainprize,  58.    Con.  as  to  abjuration,  7  U.  4. 16.    B.  Corone,  18. 

Sect.  43.  By  I  Ann.  sess.  2.  c.  9*  s.  1.  "  If  any  principal  of- 
''  fender  shall  be  convicted  of  any  felony,  or  shall  stand  mute,  or 
'^  shall  peremptorily  challenge  above  the  number  of  twenty  per- 
'^  sons,  returned  to  serve  on  the  jury,  it  shall  and  may  be  lawful 
^^  to  proceed  against^  any  accessary  either  before  or  after  the  fact, 
"  in  the  same  manner  as  if  siich  principal  felon  had  been  attainte4 
"  thereof,  notwithstanding  any  such  principal  felon  shall  be 
*'  admitted  to  the  benefit  of  his  clergy,  pardoned,  or  othervi^iae 
''  delivered  before  his  attainder ;  and  such  accessary  shall  suffer 
^'  the  same  punishment,  if  he  or  she  shall  be  convicted,  or  shall 
"  stand  mute,  or  peremptorily  challenge  above  the  number  of 
''twenty  persons  returned  to  serve  on  the  jury,  as  he  or  she  should 
"  have  suffered  if  the  principal  had  been  attainted." 

Sect.  44.  By  1  Ann.  sess.  2.  c.  9*  s.  2.  which  recites,  '*  that  th^ 
buyers  and  receivers  of  stolen  goods  had  oftentimes  conveyed 
away  and  concealed  the  principal  felons,  so  that  they  could  not 
be  convicted  of  such  principal  felony,  and  thereby  such  buyers 
and  receivers  had  escaped  all  manner  of  punishment,  which  had 
greatly  encouraged  the  buying  and  receiving  of  such  stolen  goods," 
it  is  enacted,  '^  That  it  shall  and  may  be  lawful  to  prosecute  and 
''  punish  every  such  person  or  persons  buying  or  receiving  any 
"  stolen  goods  knowing  the  same  to  be  stolen,  as  for  a  misde- 
'' meanor,  to  be  punished  by  fine  and  imprisonment,  although 
**  the  principal  felon  be  not  convicted  before  of  the  s^  felony^ 
"  which  shall  exempt  the  offender  from  being  punished  as  ^cces- 
"  sary,  if  the  princqial  shall  be  afterwards  convicted." 

t  By  5  Ann.  c.  31.  s.  6. ''  If  any  such  i>rincipal  felon  cannot 
*'  be  taken  so  as  to  be  prosecuted  and  convicted,  it  shall  and  may 
"  be.  lawful  to  prosecute  and  punish  every  such  person  and  per- 
"  sons,  buying  or  receiving  any  ^oods  stolen  by  any  such  principal 

''felon. 
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felon,  knowing  the  same  to  be  stolen,  as  for  ^  misdemeanor, 
to  be  punished  by  £ne  and  imprisonment,  or  other  such  corporal 
'^  punishment  as  the  court  shall  think  fit  to  inflict,  although  the 
'*  principal  felon  be  not  before  convict  of  the  said  felony,  which 
**  shall  exempt  the  offender  from  being  punished  as  accessary,  if 
*^  such  principal  felon  shall  be  afterwards  taken  and  convicted/' 

(0 

As  to  the  Second  Point,  viz.  Whether  the  accessary  shall 
in  any  case  be  arraigned  or  tried  before  any  principal  hath 
appeared. 

Sect.  45.  Notwithstanding  the  numerous  (x)  authorities  in  the  (f)B.Cor.  ii. 
old  books,  that  an  accessary  shall  not  be  compelled  to  answer  VoJ.t^37*4. 
before  the  principal  have  appeared  and  answered,  I  take  the  con-  9  h.  7. 19. 
trary  opinion  to  be  in  a  great  measure  {y)  settled  at  this  day.  Bract  i%8. 
And  yet  it  seems  to  have  been  always  agreed,  («)  that  his  plea  j^R^g^^'^^gg 
cannot  be  tried  before  such  appearance  or  attainder,  (a)  unless  he  f!  Cor.  33. ' 
desires  it  himself;  in  which  case  it  is  agreed,  that  he  may  be  tried  8f.  90.  i35, 
without  the  principal,  according  to  the  rule,  that  quilibet  potest  j?  xres^iw^ 
renunciarejuripro  se  introducto,  44  Edw.  3.  ss. 

9  Edw.  4.  48. 
40  Edw.  3.  4t.  44  Edw.  3.  7.  tb  Edw.  3.  44.  40  Assize,  8.  25.  B.  App.  9. 189.  2  Rich.  3.  9U 
B,  Mainprize,  58.  S.  P.  C.  46.  It  is  said  that  the  law  was  so  anciently^  bat  that  it  is  now  changed. 
Yet  Dalton,  c.  108.  seenfs  to  be  for  the  old  opinion.  (if)  Sainmary,  232^  9  Hen.  4. 3.  F.  Cor.  77. 
B.  Appeal,  28.  S.  P.  C.  46.  (t)  Summary,  222,  1  Hale,  623.  2  Hale,  223,  224.  B.  Appeal,  28. 
9  Hen.  4.  3.  F.Corone,77.  S.  P.C.  46.  1  And.  109.  (a)  F.  Corone,  12. 124.  463.  Sum.  222. 
S.P.C.46. 

Besides  the  cases  above  stated,  s.  43.  by  22  Geo.  3.  c.  58.  '^  In 
^*  all  cases  whatsoever,  where  any  goods  or  chattels  (except  lead, 
"  iron,  copper,  brass,  bell  metal  and  solder,)  (6)  shall  have  been  (ft)  This  is  pro- 
^'  feloniously  taken  and  stolen,  .whether  the  offence  shall  amount  q^^^  ^  ^  ^q 

to  grand  larceny  or  some  greater  offence,  or  to  petty  larceny  Vol.i.p.220. 

only  (except  where  the  felon  shall  have  been  already  convicted 
''  of  grand  larceny,  or  some  greater  offence),  every  person  who 
**  shall  knowingly  buy  or  receive  any  such  goods  and  chattels,  may 

"be 

(1)  There  is  a  case  of  the  King  v.  Pollard  and  averments  in  an  indictment  against  a  receiyer  (Rex 
another,  in  2  Lord  Raymond,  1370,  in  which  it  v.  Baxter,  5  Term  Rep.  83.)  '  It  is  there  said,  it 
is  said  that  the  prosecutor  has  his  election  whether  being  a  negative  averment,  it  is  matter  for  the  de- 
lie  wUl  prosecute  for  the  felony  or  the  misde-  fendant  to  prove  and  not  for  the  prosecutor, 
meauor.  But  this  is  denied  to  he  law  by  Mr.  J.  But  it  is  sulhcient  to  sustain  tui  indictment  for 
Foster,  (3  Discourse  on  Accomplices,)  who  says  the  misdemeanor,  if  at  the  time  'of  the  prosecution, 
that  the  only  election  the  prosecutor  has,  is  either  the  principal  felon  is  not  amenable  to  justice,  al- 
to prosecute  for  the  misdemeanor  if  the  principal  though  before  that  time  he  might  have  been  appre- 
is  not  amenable  to  justice,  or  to  wait  until  he  can  bended.  In  the  case  of  one  Wilkes  who  was  con- 
be  apprehended,  and  then  prosecute  for  the  felony.  victcd  on  the  stat.  3  W.  &  M.  c.  9.  s.  4.  and  5 
Bat  that  if  the  principal  felon  be  forthcoming,  the  Anne,  c.  31.  s.  6.  ibr  recdving  stolen  goods,  as  for 
^cc^f^Nkty  ought  to  be  prosecuted  fpr  the  felony.  a  misdemeanor,  it  appeared  that  the  prosecutor. 
And  he  pbserves,  that  there  was  another  point  in  some  months  previous,  had  had  an  opportunity  of 
tiie  case  of  the  King  v.  Pollard,  namely,  it  was  ob-  apprehending  the  principal  felon,  but  suffered  him 
jeeted  that  the  indictment  did  not  aver  that  the  to  go  at  large.  Judgment  was  respited  on  a  doubt 
principal  felon  could  not  be  taken,  which  it  was  whether,  as  the  prosecutor  might  once  have  appre- 
contended  was  a  necessary  averment  in  that  form  bended  the  principal  felon,  it  came  within  the 
of  indictment.  This  objection,  he  observes,  had  meaning  of  the  act,  which  speaks  of  cases  where 
neverbeen  taken  before,and  if  alloweilywonld  have  the  principal  felon  *<  cannot^  be  taken.  But  a 
overset  every  former  judgment  pn  the  statute,  and  minority  of  the  judges,  seven  against  four,  held  that 
that  q^ght  have  been  the  true  ground  of  tbe  court's  the  word  '*  cannot'*  i^  the  statute,  must  be  ap-. 
decision.  This  averment,  that  tbe  principal  cannot  plied  to  the  time  of  the  prosacutioo,  if  the  princtpal 
be  taken,  or  an  avement  that  be  has  not  been  con-  ielon  was  then,.witboat  coUusuki,  out  of  custody,  as 
victed,  have  been  both  held  not  to  be  necessary  w^  then  the  case. 
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*'  be  prosecuted  for  a  misdemeanor,  and  shall  be  punished  by 
''  fine,  imf)risonment,  or  whipping,  as  the  court  of  quarter  ses- 
"  sions,  or  any  other  court  shall  think  fit  to  inflict;  although  the 
principal  felon  or  felons  be  not  before  convicted  of  the  said 
felony,  and  whether  he,  she,  or  they  is  or  are  amenable  to  jus- 
"  tice  or  not  (2). — And  in  cases  where  the  felony  actually  com- 
"  mitted  shall  amount  to  grand  larceny,  or  to  some  greater  of- 
"  fence,  and  where  the  person  or  persons  actually  committing  such 
*'  felony  shall  not  be  before  convicted,  such  offender  or  offenders 
"  shall  be  exempted  from  being  punished  as  accessary  or  acces- 
'*  saries,  if  such  principal  felon  or  felons  shall  be  afterwards  con- 
**  victed. — Provided,  par.  6.  that  this  act  shall  not  repeal  any 
'*  former  law  against  this  offence,  and  that  offenders  punished 
^'  under  this  act  shall  be  exempted  from  punishment  under  any 
''  other  act  for  the  like  offence/' 

As  the  former  statutes  applied  only  to  the  receiving  goods  and 
chattels  either  generally  or  of  a  particular  description,  and  not  to 
securities  for  money,  the  statute  of  S  Geo.  4.  c.  24.  s.  3.  exr 
tended  the  offence  to  receiving  securities  for  money,  (3)  by  s.  3. 
enacts,  *'  That  in  all  cases  where  the  offence  of  any  person  re-* 
'*  ceiving  or  buying  stolen  goods  or  chattels,  or  any  such  stolen 
*'  order,  tally,  bill,  bond,  warrant,  debenture,  or  note,  knowing 
*'  the  same  to  have,  been  stolen,  shall  be  deemed  and  construed 
**  to  be  felony,  such  offender  shall  and  may  be  tried  and  convicted 
''  of  such  felony,  as  well  before  as  after  the  trial  of  the  principal 
**  felon,  and  whether  the  said  principal  felon  shall  have  been 
''  apprehended,  or  shall  be  amenable  to  justice,  or  not."  (4) 

And  by  the  same  statute  3  Geo.  4.  c.  24.  s.  4.  in  order  effec- 
tually to  reach  the  incitors  to  thefts,  it  is  enacted,  "  for  the  due 
punishment  of  accessaries  before  the  fact  to  burglary,  robbery, 
and  larceny,  in  cases  where  the  principal  offender  shall  not  have 
^'  been  discovered,  or  shall  be  concealed,  or  not  be  amenable  to 
justice ;"  it  is  enacted,  **  That  if  any  person  or  persons  shall 
counsel,  hire,  procure,  or  command  any  other  person'or  persons 
to  commit  any  burglary,  robbery,  or  larceny  whatsoever^  of  the 
degree  of  grand  larceny,  then  and  in  any  such  case  (except 
where  the  person  or  persons  actually  committing  any  such 
felony  as  aforesaid  shall  have  been  actually  cop  vie  ted  thereof) 
the  person   or  persons  so  counselling,  hiring,  procuring,  or 
*^  commanding  as  aforesaid,  shall  be  held  and  deemed  guilty  of 
'\  and  may  be  prosecuted  for  a  misdemeanor,  and  being  convicted 
"  thereof  shall  be  liable  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour,  in  the  common  gaol,  house  of  correc- 
tion, or  penitentiary,  house,  for  any  term  not  exceeding  two 
*'  years,  although  the  principal  felon  or -felons  be  concealed  or  be 
"  conveyed  away,  or  be  not  before  convicted  of  any  such  felony 


tt 


tt- 
tt 
tt 

4< 
tt 
Mf 
4t 


tt 

4t 


''as 


(2)  The  principal  felon  nay  be  an  evidence  rants,  debentares,  or  notes,  the  receiving  or  buying 
against  the  receiver  upon  this  act.  Adjudged  by  all  them,  before  the  passing  of  this  act,  was  no  felony, 
the  judses  in  the  case  of  Rex  v,  Haslam,  t6  Geo.  3.  and  therefore  could  not  be  deemed  and  construed 

(3)  Vide  vol.  1.  p.  256.  to  be  felony.    And  therefore  it  is  presttined  as  to 
(4t)  This  cfaiQse  seems  wholly  inoperative ;  for  them  the  act  is  wholly  inoperative. 

witb  respect  to  orders,  tallies,  bills,  bonds,  war- 
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*'  as  aforesaid,  and  whether  he,  she,  or  they  is  or  are  amenable  to 
''  justice  or  not ;  any  law  or  statute  to  the  contrary  notwithstand- 
"  mg :"  Provided  always^  "  That  any  such  offender,  after  having 
been  prosecuted  and  convicted  under  this  act,  shall  not  for  the 
same  offence  be  afterwards  punished,  or  liable  to  be  punished,  as 
an  accessary  before  the  fact,  if  the  principal  felon  or  felons  shall 
be  afterwards  convicted." 

As  to  the  Third  Point,  viz.  Whether  a  person  charged  as 
accessary  to  more  than  one  principal,  may  be  tried  before  all  of 
them  have  appeared. 

Sect,  46.  It  seems  to  be  holden  by  Sir  (c)  Matthew  Hale,  (c)Sum.m. 
agreeably  to  what  seems  to  be  the  stronger  (d)  opinion  in  Plow-  }^pf'  ^*** 
den,  that  if  a  man  be  indicted  as  accessary  to  more  than  one,  and  98, 99. 
one  of  the  principals  appear  and  be  convict,  the  court  may,  if  they 
please,  try  the  accessary^  as  being  accessary  to  such  principal, 
and  also  condemn  him,  if  the  issue  be  found  against  him ;  and  if 
it  be  found  for  him,  may  afterwards  arraign  and  try  him  as  acces- 
sary to  the  others  when  they  shall  appear. 

But  the  contrary  opinion  is  certainly  supported  by  great  (g)  ^)  ^j  ^\^'^' 
authorities  ;  neither  do  I  find  any  instance  in  the  books  wherein  ^^  ^^  sJciiou 
the  Court  bath  actually  proceeded  to  the  trial  of  an  accessary  in  47. 
such  a  case  before  all  the  principals  have  either  appeared  or  been  IJ^'^'^' 
attainted  :  and  (A)  unless  there  be  some  very  particular  circum-  7  Heo.  41*36. 
stances  in  the  case,  it  cannot  be  doubted  but  that  it  will  be  a  Kdiw.  lor. 
weighty  motive  to  induce  the  court  in  discretion  to  respite  the  (*)  Plo^-  99. 
trial  of  an  accessary,  to  shew  that  some  of  those  to  whom  he  is 
charged  as  an  accessary,  are  neither  attainted,  nor  have  appeared ; 
for  it  must  be  owned,  that  it  is  a  strong  objection  against  the 
trying  him  immediately,  as  accessary  to  those  who  do  appear, 
that  thereby  the  country  may  be  subject  to  the  trouble  of  attend- 
ing two  trials  where  one  might  do  as  well ;  and  the  person  tried 
may  be  subject  to  the  hardship  and  hazard  of  two  trials  for  his 
life ;  which  is  contrary  to  the  general  course  of  the  law  (as  shall 
be  more  fully  shewn  under  the  chapter  concerning  the  plea  of 
auterfais  acquit) ;  whereas  if  the  trial  should  be  deferred  till  all 
the  principals  be  attainted  or  appear,  he  would  be  tried  but  once, 
(i)  But  if  there  be  several  principals,  and  a  person  be  charged  as  (t)S.  P.C.  46. 
accessary  to  one  of  them  only,  it  seepis  clear,  that  it  is  no  objec-  ^^^f*  36i. 
tion  against  his  being  tried  as  accessary  to  such  a  principal^  that 
the  others  have  not  yet  appeared^  nor  are  attainted,  Sec. 

As  to  the  Fourth  Point,  viz.  Whether  the  principal  and  ac-    ' 
cessary  may  be  both  tried  by  the  same  inquest,  and  in  what  man- 
ner they  are  to  be  tried. 

Sect.  47.  It  seems  (A)  to  be  settled  at  this  day,  that  if  the  prin-  (*)  Sum. «««. 
cipal  and  accessary  appear  together,  and  the  principal  plead  the  iS^^'a^L^^ 
general  issue,  the  accessary  shall  be  put  to  plead  also ;  and  that  Djer!'i«o.' 

if  t  InsU  184. 
28  E.  3. 94. 
F.  Corone,  10,  1 1.  S.  P.  C.  46.  lUstal,  50.  5f .  53.  F.  Exigent,  4.  B.  Mainprise.  S.  Con.  Bract. 
HO.  139.  141. 148.  40  E.  3.  7.  F.  Corone,  8t.  90.  135.  «16.  350.  F.  Trespass,  199.  40  E.  3. 4«. 
25E.  3.  44.  40  Assiae,  S6.  44  £.3  8.  B.  Appeal.  9.  F.  Coronc,  11.  118.  F.  Mainprise,  58. 
$  R.  3.  ti.'  In  all  which  books  it  seems  to  be  holden,  tliat  the  accessary  is  not  compellable  to  answer 
till  all  the  principals  be  convict. 
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(0  Seethe  if  he  likewise  plead  the  general  issue,  both  may  be  tried  by  (^ 

lettw  Jfc"*^Con.  *^"^  inquest ;  but  that  the  principal  must  be  (m)  first  convicted ; 

F.  Cor.  10. 7?!  and  that  the  jury  shall  be  charged,  that  if  they  find  the  principal 

82.  not  guilty,  they  shall  find  the  accessary  not  guilty. 

9O  rl.  4.  o« 

7  H.  4.  36.    Dyer,  ISO.     S.  P.  C.  46.     (m)  Summary,  232.     F.  Corone,  10.     Rastal,  50,  51,  52.  54. 

9  Co.  117. 

^'*lMtf  1^*^'  But  it  seems  agreed,  that  if  the  principal  plead  a  plea  in  abate- 
s.  P.  c.  46.  ment  or  to  the  writ,  the  accessary  shall  not  (n)  be  driven  to 
Poster,  360  to     answer  till  such  plea  be  determined  (1). 

As  to  the  Fifth  Point,  viz.  In  what  manner  the  accessary 
shall  be  tried,  where  his  offence  arises  in  a  different  county  from 
that  of  the  principal. 

Sect.  48.  It  seems  to  have  been  (o)  agreed  anciently,  that  by 
(o)  14  Assize,  the  common  law,  if  a  town  extend  into  more  than  one  county,  and 
43* £.  3. 17. 21.  ^  ^^lony  be  committed  in  that  part  of  it  which  lies  in  one  county, 
34.  '  *  *  ^,1^  there  were  accessaries  in  tnat  part  of  it  which  lies  in  another 
B.  Cor.  93.  county,  an  appeal  may  be  brought  against  the  accessaries  as  well 
45  Assi^  9.  **  ^^^  principals,  in  that  county  in  which  the  principal  felony  was 
B.  Appeal,  80.  committed ;  and  where  the  counties  are  at  a  distance,  it  seems 
and  S.  P. C.  63.  that  it  may  be  probably  argued,  {p)  that  an  appeal  may  be 
to  be^cked  ^wlth  brought  in  like  manner  against  all  in  the  county  wherein  the  prin- 
somc  doabt  cipal  felony  was  committed ;  because  in  an  appeal  the  trial  may 
(p)3Hen.  7.  he  by  a  jury  returned  from  each  county.  But  where  one  of  the 
Dyer,  38,39  40.  ^0^1°^^^®  cannot  join  with  any  other  in  taking  an  inquest,  as  that 
7  Cokc,2.  '  of  London,  8lc.  it  (q)  hath  been  adjudged,  that  an  appeal  against 
But  F.  Cor.  93.  the  accessary  cannot  be  brought  in  eimer. 

B.  Cor.  125.  •^  ° 

B.  Appeal,  7.  45  Assise,  9.  and  S.  P.  C.  63.  seem  to  be  contrary.  In  S.  P.  C.  65.  there  is  an  opinion, 
that  in  this  case  there  shall  be  several  appeals  in  the  several  counties.  But  now  one  appeal  is  sufficient, 
in  the  case  of  murder,  by  force  of '2  &  3  Edw.  6.  24.  set  forth  more  at  large  in  the  next  section.  Sum- 
mary, 188.     Qu.  44.  Assise,  16.    43  E.  3.  17.  21.  34.    (9)  Dyer,  38,  39, 40.    7  Co.  2. 

(r)  Finch,  411.  Also,  because  there  can  be  no  (r)  jojnder  of  counties  for  the 
B.  1.  c.  13.8.13.  finding  of  an  indictment,  it  seems  to  have  been  very  doubtful  (2)at 

the  common  law,  where  the  offence  of  the  accessary  arose  in  a 
different  county  from  that  of  the  principal,  whether  it  conld  be 
indicted  at  all ;  because  the  county  in  which  it  arose  could  not 
take  conusance  of  the  principal  felony  arising  in  another  county, 
without  which  they  could  not  find  that  of  the  accessary. 

Sect. 

(1)  Where  the  principal  and  accessary  are  tried  connect  it  with  the  caae  of  a  prisoner  indicted  as 

by  the  same  inquest,  the  accessary  may  enter  into  accessary ;  for  a  bare  unqualified  record  can  only 

the  full  defence  of  the  principal,  and  avail  himself  be  evidence  against  those  who  are  parties  to  it. 

of  every  matter  of  fact,  and  of  every  pome  of  law  O.  B.  1784.  p.  474.     Foster,  365, 
tending  to  his  acquittal ;  and  when  the  accessary  (2)  Keilw.  67.    The  accessary  in  such  case  is 

is  tried  after  the  conviction  of  the  principal,  if  it  said  to  be  indictable  in  the  county  in  which  the 

shall  come  out  in  evidence  that  the  offence  of  principal  felony  was  committed.    But  in  the  Year 

which  the  principal  was  convicted  did  not  amount  Book  of  9  Edw.  4. 48. 1.  .abridged  F.  Cor.  33.  and 

to  felon;^  in  him,  or  not  to  that  species  of  felony  B.  Indict.  52.  the  acoeasary  was  indicted  in  the 

with  which  he  was  charged  ;  or  if  it  shall  manifestly  county  in  which  he  was  accessary,  and  the  court 

appear  in  point  of  fact  that,  he  was  innocent,  the  wrote  to  the  justices  of  the  county  wherein  the 

accessary  ought  to  be  acquitted.  M^Daniel's  Case,  principal  felony  was  committed,  to  certify  whether 

Foster,  121.  10  State  Trials,  417.  Foster's  Third  the  principal  was  indicted  before  them.  And  in 
Discourse,  365.  and  Smith's  Case,  Cases  in  Cro.  ,  S.  P.  C.  90.  this  case  is  holden  to  be  law.  See 
L.  237.— It  is  also  stdd,  that  the  production  of  the  '   also  3  Inst.  49.  tSU.    Bot  in  S»  P^  C.  ft  ia  irfd« 

record  of  conviction  of  the  principal  is  sufficient  that  there  was  no  remedy  at  commoo  law  against 

to  put  the  accessary  upon  his  defence.  Foster,  363.  the  accessary  where  his  offence  was  in  a  different 

But  it  seems  that  some  additional  evidence  is  iie-  county  fn>m  that  of  the  prindpaL  -See  1  Hale,  623. 
cessary  for  that  purpose,  in  order  to  apply  and 


it 
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Sec/.  49.   But  these  matters  are  fully  cleared  by  the  statute  of  Vide  R«  «. 
2  and  3  Edw.  6.  c.  24.  s.  3.  by  which  it  is  enacted,  *•  That  an  ®  p"^^©* 
"  appeal  of  murder  may  be  sued  in  the  same  county  where  the  ^5^4^.  *  * 
''  party  feloniously  stricken  or  poisoned  shall  die,  as  well  against 
**  the  principals  as  accessaries,  m  whatsoever  county  or  place  the 
'  accessaries  shall  be  guilty ;  and  the  justices  before  whom  any 
such  appeal  shall  be  commenced,  sued,  and  taken,  within  the 
year  and  day  after  such  murder  and  manslaughter  committed 
'*  and  done,  shall  proceed  against  such  accessaries  in  the  same 
''  county  where  such  appeal  should  be  so  taken,  in  like  manner 
*'  and  form  as  if  the  same  offence  of  accessaries  had  been  com- 
'*  mitted  in  the  same  county  where  such  appeal  shall  be  so  taken, 
"  as  well  concerning  the  trial  by  the  jurors,  or  twelve  men  of  such 
**  county  where  such  appeal  shall  be  taken  upon  the  plea  of  not 
"  guilty,  as  otherwise." 

Sect.  50.  And  by  2  and  3  Edw.  6.  c.  24.  s.  4. ''  That  where  any 
"  murder  or  felony  shall  be  hereafter  committed  and  done  in  one 
"  county,  and  another  person,  or  more,  shall  be  accessary  or  ac- 
^  cessaries  in  any  manner  of  wise  to  any  such  murder  or  felony 
''  in  any  other  county,  that  an  indictment  found  or  taken  against 
'*  such  accessary  or  accessaries  upon  the  circumstances  of  such 
''  matter  before  the  justices  of  peace,  or  other  justices  or  com- 
missioners to  inquire  of  felonies  in  the  county  where  such  of- 
fences of  accessary  or  accessaries  in  any  manner  of  wise  shall 
*^  be  committed  or  done,  shall  be  as  good  and  effectual  in  the 
**  law,  as  if  the  said  jNrincipal  offence  had  been  committed  or 
"  done  in  the  same  county  where  the  same  indictment  against 
such  accessary  shall  be  found :  and  that  the  justices  of  gaol-de- 
livery, of  ayer  and  terminer,  or  two  of  them,  of  or  in  any  such 
**  county  where  the  offence  of  any  such  accessary  shall  be  here- 
''  after  committed  and  done,  upon  suit  to  them  made,  shall  write 
*'  to  the  ctistos  rotulonim,  or  keepers  of  the  records,  where  such 
'^  principal  shall  be  attainted  or  convicted,  to  certify  them  whe- 
''  ther  such  principal  be  attainted,  convicted,  or  otherwise  dis- 
"  charged  of  such  principal  felony;  who,  upon  such  writing  to 
'^  them,  or  any  of  them,  directed,  shall  make  sufficient  certifi- 
''  cate  in  writing,  under  their  seal  or  seals,  to  the  said  justices, 
"  whether  such  principal  be  attainted,  convicted,  or  otherwise 
discharged,  or  not:  and  after  they  that  so  shall  have  the  cus- 
tody of  such  records,  do  certify  that  such  principal  is  attainted, 
**  convicted,  or  otherwise  discharged  of  such  offence  by  the  law ; 
"  that  then  the  justices  of  gaol-delivery,  or  of  oyer  and  terminer, 
"  or  other  thereto  authorised,  shall  proceed  upon  every  such  a<f- 
cessary,  in  the  county  where  such  accessary  or  accessaries  be- 
'^  came  accessary,  in  such  manner  and  form  as  if  both  the  said 
^'principal  offence  and  accessary  had  been  committed  and  done 
"  m  the  same  coonty  where  the  offence  of  accessary  was  or  shall 
be  committed  or  done:  and  that  every  such  accessary  shall 
"  answer  upon  bis  arraignment,  and  receive  such  trial,  judgment, 
''  order  and  execution,  and  suffer  such  forfeitures,  pains  and  pe- 
'^  nalties,  as  is  used  in  other  cases  of  felony ;  any  law  or  custom 
**  to  tlie  contrary  before  used  in  any  wise  notwithstanding.'' 

In 
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In  the  construction  of  this  statute^  the  following  points  seem 
most  remarkable,  viz. 

8  Coke,  113.  Sect.  51.  First,  An  indictment  against  an  accessary^  in  pur- 
Vide  sup.  c.  25.  suance  of  this  statu te^  in  the  county  wherein  he  was  accessary, 
sect  60.            ought  expressly  to  recite  that  the  prinoipal  did  the  felony  in  the 

other  county,  and  not  barely  that  he  was  indicted  for  it ;  for  that 
is  only  an  argument,  and  no  direct  affirmation  that  he  did  it. 

(a)  3  Inst  49.  ^^^^'  ^^'  SECONDLY,  The  court  of  (fl)  king's  bench,  in  relation- 
155.  to  a  person  there  indicted  as  an  accessary  in  the  county  wherein 

9  Coke,  118.      the  gaid  court  happens  to  sit,  to  a  felony  in  anpther  county  ;  and 

Seethe  notes  to  ^^^  '^'"^  (^)  ^^g'*  Steward,  in  relation  to  a  peer  to  be  tried  before 

sect  48.  under    the  lords  on  an  indictment  against  him  as  accessary  in  one  county 

^n>^^j^^'         to  a  felony  in  another;  are  within  the  purview  of  the  said  sta- 

135.   ^      '    ^^'^  '  ^^^  ^"'y  because  it  is  a  remedial  law,  and  made  to  supply 

a  very  mischievous  defect  of  the  common  law,  which  oftentimes 

necessarily  occasioned  a  failure  of  justice,  and  therefore  ought  to 

have  a  beneficial  construction ;  but  also  because  the  court  of 

(c)  Vide  sup.  king's  bench,  being  the  (c)  supreme  court  of  oyer  and  terminer, 
c.  3.  sect  11.     and  gaol-delivery,  may  naturally  be  included  in  the  very  words  of 

a  statute  which  gives  such  justices  any  new  power ;  or  if  it  be 
not  thought  to  be  strictly  within  the  words,  it  is  at  least  within 
the  meaning  of  them,  which  otherwise  would  give  a  higher  privi- 
lege to  an  inferior  court  than  to  a  superior :  and  the  like  in  effect 

(d)  3  Inst  136.  ™ay  be  said  in  the  case  of  the  lord  (d)  steward,  who  by  the  words 

of  his  commission,  as  well  as  the  nature  of  the  thing,  seems  to 
be  a  justice  of  oj/er  and  tei^miner,  and  within  the  very  words  of 
the  statute,  or  at  least  within^ the  meaning.  To  which  may  be 
added,  that  these  words  in  the  latter  part  of  the  statute,  ''  That 
"  the  justices  of  gaol-delivery,  or  of  oyer  and  terminer,  or  other 
"  there  authorized,  shall  proceed  against  such  accessaries,"  &c. 
seem  plainly  to  imply,  that  such  other  so  authorized  may  also 
send  for  a  certificate  of  the  record  relating  to  the  principal ;  for 
nothing  can  be  mqre  natural  than  to  expound  one  part  of  the 
statute  by  another.  As  to  the  objection,  that  the  wprds  of  the 
statute  are,  that  the  said  justices,  "  or  two  of  them,"  shall  write 
to  the  custos  rotulorum,  &:c.  and  therefore  that  the  lord  steward 

(e)  3  Inst  136.  cannot  do  it,  because  he  is  but  one,  it  may  be  (e)  answered,  that 

those  words  are  to  be  thus  construed,  that  where  there  are  two 
or  more  such  justices,  they  must  write,  &c.  but  not  where  there 
is  but  one. 

(f)  Dyer,  253,  Sect.  53.  THIRDLY,  Not  only  the  justices  of  the  king*s  bench, 
2^^  the  pleas  before  whom  are  properly  styled  (f)  placita  coram 
But  sir  E.  Coke  ^^g^»  and  not  cor am  justiciar  Us,  but  any  other  justices,  writing  for 
in  3  Inst  49.  '  a  certificate  in  pursuance  of  the  statute,  ought  to  do  it  by  writ  in 
135.  seems  to  the  king's  name,  and  not  by  a  precept  in  their  own. names,  and 
sary*for"hcjus-  ^^^^^  'heir  Own  seals,  and  the  reason  given  by  Dyer  is,  because 
ticesofthe        it  is  a  writing  from  justices  to  justices. 

king's  bench  ^  i         i 

only  to  write  in       oect.  54.  FOURTHLY,  Where  some  of  those  supposed  to  nave 

the  kings  name,  been  accessaries  to  a  felony  in  a  different  county,  are  proceeded 

against  in  the  king's  bench,  in  pursuance  of  the  statute,  if  there 

be  a  likelihood  that  others  will  be  in  the  same  manner  proceeded 

(^)  3  Inst  49.     against  in  another  court,  it  seems  most  advisable  (g)  to  send  for 
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I 

the  record  relating  to  the  principal  by  a  special  writ  formed 
upon  the  matter  according  to  the  words  of  the  statute,  and  not 
by  certiorari,  because  that  would  wholly  (A)  remove  the  record  W  Vide  »up. 
from  the  court  below  into  the  court  of  king's  bench,  which  might  ggfaJidiwc^T^ 
cause  a  doubt,  whether  either  the  court  below  or  that  of  the  to'sr. 
king's  bench  could  certify  it  upon  a  subsequent  writ ;  for  as  to 
the  court  below,  it  might  be  objected,  that,  being  no  longer  a  re- 
cord of  that  court,  it  cannot  be  certified  by  it;  and  as  to  the 
king's  bench,  it  might  be  objected,  that  the  principal  was  neither 
attainted  nor  convicted  there ;  whereas  the  words  of  the  statute 
ire,  "  That  the  justices  shall  write  to  the  keepers  of  the  records 
**  where  such  principal  shall  be  attainted  or  convicted."     But 
these  doubts  are  avoided  by  ( t)  directing  a  special  writ  to  the  (03In8t.49. 
court  below,  on  which  a  special  certificate  shall  be  made  in  pur-  ^^' 
suance  of  the  statute,  and  the  record  shall  still  remain  below,  and 
consequently  may  be  certified  from  thence  on  a  subsequent  writ. 

fSect.  55.  And  for  preventing  any  failure  of  justice,  and  tak-  Mufdcr,bowit 
ing  away  all  doubts  touching  the  trial  of  murders,  it  is  enacted  Ifffhad^wholly 
by  2  Geo.  2.  c.  21.  '^  That  where  any  person  shall  be  feloniously  happened  in 

stricken  or  poisoned  upon  the  sea,  or  at  any  place  out  of  £ng-  England. 

land,  and  shall  die  of  the  same  within  England ;  or  shall  be  so 
**  stricken  or  poisoned  within  England,  and  die  of  the  same  upon 
''  the  sea  or  out  of  England  ;  an  indictment  by  the  jurors  of  the 
"  county  in  which  such  death,  stroke,  or  poisoning  shall  respec- 
**  tivery  happen,  whether  found  before  the  coroner,  or  before  jus- 
"  tices  of  the  peace,  or  other  justices  or  commissioners 
''  who  have  authority  to  inquire  of  murders,  shall  be  good  as 
''  well  against  the  principal  as  the  accessary ;  and  the  gaol-de- 
**  livery  and  oyer  and  terminer  for  the  county,  and  also  any  supe- 
'*  rior  court,  into  which  the  indictment  shall  be  removed  by  cer» 
*'  tiorari,  may  proceed  therein  in  all  points  as  if  the  fact  had  been 
"  wholly  committed  in  the  said  county.  And  the  offenders  shall 
''  be  entitled  to  all  and  the  same  advantages,  &c.  except  chal- 
"  lenges  for  the  hundred." 


CHAP.  XXX. 


OF  STANDING  MUTE. 


Having  shewn  in  what  manner  a  prisoner  is  to  be  arraigned, 
I  am  in  the  next  place  to  examine  in  what  manner  he  is  to  be 
dealt  with  afterwards ;  and  to  that  end  shall  endeavour  to  shew, 

1.  What  is  to  be  done  with  a  prisoner  in  standing  mute. 

2.  What  is  to  be  done  with  a  prisoner  upon  his  confession. 
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3.  What  is  to  be  done  with  a- prisoner  upon  his  pleading. 

And  FiJLST,  As  to  the  prisoner's  standing  mute,  I  shall  con- 
sider, 

1.  Where  he  shall  be  said  to  stand  mute. 

2.  How  it  shall  be  tried  whether  he  do  so  of  malice,  or  hy  the 
act  of  God. 

3.  What  shall  be  done  where  one  is  found  to  stand  mute  by 
the  act  of  God. 

4*  Where  he  who  stands  mute  shall  be  awarded  to  the  same 
execution  as  if  he  had  not  stood  mute,  and  where  he  shall  be 
adjudged  to  his  penance. 

5.  What  is  the  nature  of  such  penance. 

64  What  he  shall  forfeit^  and  to  whom. 

7.  Whether  the  prosecutor  of  an  indictment  or  appeal  of  lar- 
ceny be  entitled  to  a  restitution  of  the  goods  stolen,  upon  the  de- 
fendant's standing  mute. 

8.  Where  one  that  stands  mute  shall  have  the  benefit  of  cleigy. 

As  to  the  First  Point,  viz.  In  what  cases  a  man  shall  be 
said  to  stand  mute. 

Sect.  1.  I  take  it  to  be  agreed,  that  he  whd  answers  imperti- 
nently, or  ineffectually,  or  refuses  to  put  himself  upon  his  trial  in 
such  manner  bs  the  law  directs,  may  as  properly  be  said  to 
stand' mute  as  he  who  makes  no  answer  at  aH;    as  where  a 
(a)  Dyer,  49.     ^^^  (^)  refuses  to  plead   a  plea  in  chief,  or  the  general  issue, 
2*i-  but  insists  on  some  mvolous  defence,  or  even  to  plead  a  good  (b) 

tut^u^^M6  ^^'**^'*y  P*®*»  *^^  refuses  to  plead  over  to  the  felony,  in  which 
s.  p.  C.  150.  '  Cdse  after  such  a  plea  is  found  against  him,  be  shall  not  (c)  be 
(b)Ke\lw.7o.  admitted  to  plead  in  chief,  but  shall  be  adjudged  to  hia  penance 
(J^K^l^^ro^'  ^°  ^^^  *^™®  manner  as  if  he  had  made  no  plea  at  all.  And  so 
\d)  B.  ?m.  2.  shall  he  who  pleads  a  good  plea  in  chief,  or  the  general  issue, 
14,  Id.  but  (d)  refuseth  to  put  himself  upon  the  inquest  (that  is,  to  be 

B  A  ^  ^^9*3  ^*^^  ^  ^^^  *"^  ^^^  country  if  a  commoner,  or  by  God  and  his 
2  Inst.  178.       (0  peers  if  a  lord)  or  to  wage  battle  where  such  trial  is  Q/*)  al- 

Sammary,  tt6,    lowed. 

P.  Corone,  27. 

50. 559.    4  E.  4. 1 1.    7  E.  4. 29.    14  £.  4.  7.    3  Inst.  227.    B.  Cor.  149.    8  £.  4.  5.    («)  Kely .  57. 

(/)  Sec  post,  c.  44.    S.  P.  C.  81. 

rf)  2  Inst  178.  Sect.  9,.  It  seems  to  be  holden  in  the  (g)  Second  Institute, 
W  Sum.  259.     and  also  in  the  latter  part  of  Sir  Matthew  Hale's  Pleas  of  the  (A) 

Crown,  that  if  a -prisoner  on  his  trial  peremptorily  challenge 
above  the  number  allowed  him  by  law,  he  shall  not  be  dealt  with 
as  one  that  stands  mute,  but  shall  be  hanged  :  but  this  very  point 
i\  IT  I    v;      "  made  a  qtuere  in  another  (i)  part  of  Hale's  Pleas  of  the  Crown, 
^?)  3  ImL  227.   and  ^^^^  in  (A)  Kelynge ;  and  the  contrary  is  holden  in  the  Thml 

(/)  Institute :  neither  does  it  seem  easy  to  assign  a  reason  why 
he  who  challenges  more  jurors  than  he  ought,  shall,  in  respect  of 
an  implied  refusal  of  a  legal  trial,  be  thought  worthy  of  a  greater 
punishment  tlmn  he  who  obstinately,  directly^  and  expressly  re- 
fuses 


(i)  Sum.  226. 
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4u8ea  h*'    To  which  raaj  be  added,  that  there  seems  to  be  but 

one  (m)  full  authority  in  the  old  books  for  the  maintenaace  of  $"corone^56^' 

this  opinion^  whereas  there  is  a  great  (n)  number  of  the  other  b.  Corone!  is6. 

8idc(l).  B.  Pain.  5. 

And  note,  there 
is  no  other  authority  cited  for  this  opinion  bj  Coke,  Hale,  or  Itelyi^.  2  Inst.  l78.  Somniary,  259. 
Kelynge,  36.  (fi)  t.  Cor.  559.  3  H.  7.  It.  Abr.  F.  Cor.  51.  B.  Clergy,  if.  And  note  that  this 
case  is  the  moie  reaarkftble,  beetnse  of  the  very  same  ^ear  with  the  foriner,  snd  subsequent  to  it.  Vide 
KelynffC,  36,  3  H.  7.  $.  5.  Hie  like  is  said  to  b«  adjudged  by  all  the  justices  but  Kebie  5  and  this  case 
is  abridged.    B.  Appeal,  8S.    B.  Fain.  4.    2  Hale,  316. 

Sect,  3*  But  it  is  clear,  (0)  that  he  who  demurs  in  law  to  an  (0)  See  the  next 
indictment  or  appeal,  shall  not  be  esteemed  to  stand  mute^  nor  <^>P^i'>  b^<*  ^* 
be  dealt  with  as  such,  as  having  refused  a  trial  by  his  country, 
for  he  puts  himself  upon  a  trial  by  the  court,  which  is  the  proper 
trial  of  a  matter  in  law. 

Sect.  4,  Also  it  seems  clear,  that  after  a  man  hath(p)  con-  (p)s.P.C.i50. 
fessed  himself  guilty,  or  pleaded,  and  put  himself  upon  his  (q)  Same  point  ad-' 
country,  he  shall  not  afterwards  be  demeaned  as  one  that  stands  «ni"ed,8H.4.3. 
mute,  m  respect  to  his  subsequent  silence ;  but  the  jury  shall  be  abridged,  B. 
charged,  and  the  trial  shall  proceed,  and  the  like  judgment  shall  Pain.  t. '  Bat 
be  given  as  in  common  cases.  \^}^^  booksit 

^  IS  MadeBtally 

holdcn,  that  where  a  n^an  does  not  confess,  but  pleads  not  guilty,  and  after  stands  mute,  he  shall  be  pUt 
to  his  penance.  (9)  Kelynge,  36,  37.  Summary,  925,  H6.  t  Hale,  3l6»  16  Edw.  4. 33.  Abr.  B. 
PenaBce,  9.    B.  Corone,  dl«    Con.  8  Hen.  4.  3«  for  which  see  the  note  next  ab9rc< 

As  to  the  Second  Point,  viz.  In  what  cases,  and  in  what 
manner  it  shall  be  tried,  whether  one  who  stands  mute  do  so  of 
malice,  or*  of  the  act  of  God. 

Sect.  5,  It  seems  agreed,  (r)  that  where  a  prisoner  wholly  stands  (r)  Sum.  225,  ' 
mute  without  nuiking  any  answer  at  all,  the  court  shall  take  an  S.  P.  C 150. 
inquest  of  office  by  the  oath  of  any  (5)  twelve  persons  that(0  sh'Vi^'^^^' 
happen  to  be  present,  whether  he  do  so  of  malice,  or  by  the  p.  Cor.  71. 225. 
act  of  God.     But(ti)  after  an  issue  hath  been  joined,  if  the  pri-  ^  Assise,  3o. 
soner  stand  mute  when  the  jury  are  in  court,  if  there  be  any  ^n^JJ^^*** 
need  for  such  inquiry,  it  shall  be  made  by  them^  and  not  by  an  ssa,  3. ' 

inquest  of  office.  (0  ^  Hen.  4. 

pi.  1,  2. 

F.  Corone,  71.  6.  Appeal,  24.  (u)  S.  P.  C.  150.  from  the  authority  of  8  Hen.  4.  3.  for  which  see 
the  notes  to  the  precedent  section.- 

Sect,  6.  Where  {x)  a  man  answel-s,  but  not  effectually,  it  seems  C*)^o««  «*6. 
needless  to  make  any  inquiry  whether  his  refusal  be  owing  to  his  z^^irr^B^ 
malice  or  not,  because  it  is  apparent.  9tiale,3i7'. 

As  to  the  Third  Point,  tiz.  What  shall  be  done  where  one 
is  found  to  stand  mute  by  the  act  of  God. 

Sect,  7*  It  i»  agreed,  (y)  that  in  such  a  case,  the  judges  of  the  (9)S.P.C.i50. 
court  (who  are  always  to  be  of  counsel  with  the  pnsoner,  to  see  «ln»ti77,  J7s. 
that  he  have  law  and  justice)  shall  not  only  cause  the  felony  to  j^^  3587"^^^ 
be  inquired  of,  but  also  whether  the  prisoner  be  the  same  per- 
son, and  all  other  matters  which  he  might  have  pleaded  in  his 
defence. 

And 

(1)  A  prisoner  thus  pemertely  and  obstinately      be  oveimled.    S  Hale,  376.    Vide  iofr*,  sect  7. 
offending  is,  in  high  treason,  tpm  facto,  attainted,      -aotes^ 
2  Hale,  268.    And  in  felony  the  challenge  shall 
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And  such  inquiry  shall  be  made,  as  I  suppose,  not  by  an  in* 
quest  of  office,  but  by  a  jury  returned  by  the  sheriff  in  the  same 
manner  as  if  the  defendant  had  aptually  pleaded ;  for  since  it  is 
no  way  his  fault  that  he  did  not  so  plead,  there  is  no  reason  why 
his  trial  should  be  in  a  more  loose  and  summary  manner,  or  any 
way  less  regular  or  solemn,  than  if  he  had.    To  which  may  added, 

(f)  Sum.  225.      ti,at  Sir  Matthew  Hale,  saith,  (z)  *'  that  the  felony  shall  be  in- 

*'  quired  of,  &c.  in  the  same  manner  as  if  the  prisoner  had  pleaded 
**  not  guilty ;"  from  which^  words  it  seems  plain,  that,  in  his 
opinion,  the  inquiry  ought  to  be  by  an  inquest  returned  by  the 
sheriff  as  in  the  other  trials  at  the  mise  of  the  parties,  because  if 
the  defendant  had  pleaded,  it  must  certainly  have  been  so.  And 
therefore  it  seems  reasonable,  that  where  Sir  William  Staund- 

(a)S.P.C.  150.  forde  (a)  having  spoke  of  such  inquiry  adds  immediately^  tHat 

''  it  is  but  an  inquest  of  office,"  ought  to  be  understood,  not  of 
the  inquiry  of  the  felony,  whereof  he  had  last  spoken,  but  of  the 
inquiry  whether  the  prisoner  stood  mute  of  malice,  or  by  the  act 

(h)  F.  Cor.  225.  of  God,  whereof  he  had  spoken  in  the  sentence  next  before ; 

43  Assise,  SO.     and  I  the  rather  incline  to  thmk  that  this  is  his  meaning,  because 

2  Hale.  316       ^®  ^^^  books  cited  by  him,  to  this  point,  relate  to  this  inquiry 

317.  accordf.       only(l). 

As  to  the  Fourth  Point,  viz.  In  what  cases  he  that  stands 
mute  shall  be  awarded  to  the  same  execution  as  if  he  had  not 
stood  mute,  and  where  he  shall  be  adjudged  to  his  penance,  I 
shall  consider, 

1.  What  shall  be  done  to  him  who  stands  mute  after  an  at- 
tainder. 

2.  What  to  a  person  arraigned  for  high  treason. 

3.  What  to  one  arraigned  for  petit  larceny. 

4.  What  to  one  arraigned  for  felony  by  statute. 

5.  What  to  one  arraigned  upon  an  appeal. 

6.  What  to  one  indicted  of  a  capital  felony  or  petit  treason. 

As  to  the  first  particular,  viz.  What  is  to  be  done  to  him  who 
stands  mute  after  an  attainder. 

.  V  g      226  Sect.  8.  It  seems  to  be  settled  (c)  at  this  day,  that  wherever 

2Ha]e,3i5.3i6.  One  who  is  attainted,  either  by  judgment  on  a  verdict,  or  confes- 
Keljn^,36.  sion,  or  by  outlawry,  or  abjuration,  stands  mute  to  the  demand 
Soad^/*d"  ^^y  execution  should  not  go  against  him,  he  shall  not  be  awarded 
8 Hen. 4k3.'  to  his  penance,  but  to  the  same  kind  oif  execution,  if  any,  that 
Ab.  B.  Pain.  2.  would  have  been  awarded,  if  he  had  not  stood  mute. 

B.  Corone,  22.  Yet 

as  to  the  caa86 

of  abjuration  or  any  other  attainder  after  a  confession;  but  the  contrary  is  insinuated  as  toother  attain- 
ders. But  in  26  Assise,  19.  Ab.  F.  Cor.  191.  B.  Pain.  12.  F.  Cor.  99.  one  who  had  abjured, 
standing  mute,  was  pot  to  his  penance  and  not  hanged. 

(1)  Old  Bailey  session,  1778.  (No.  32.)  Francis  "  fraudulently,  wilfully,  and  obstinately,  and  not 

Merciec»  on  his  arraignment  for  murder,  stood  mute.  "  by  the  providence  of  God.*'    The  judge  immedi- 

The  sheriff  was  directed  to  return  a  jury  to  inquire  ately  passed  sentence,  and  he  was  executed.  Vide 

whether  it  was  "  through  obstinacy  or  the  visitation  12  Geo.  3.  c  20.    Infra,  sect.  25. 
«  of  God."— 'W  junr  found  that  he"  stood  mute 
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Yet  there  seems  to  be  this  difference,  that  where  one  who 
hath  always  continued  in  prison,  after  an  attainder  by  verdict  or 
confession,  stands  mute  to  the  demand  why  execution  should 
not  go,  it  shall  be  awarded  {d)  against  him,  without  any  inquiry  (<2)S.P.C.i5o. 
whether  he  stand  mute  by  malice,  or   otherwise,  or  whether  JoEdw.  4. 19. 
he  be  the  same  person  who  is  so  attainted  or  not;  because  it  F.*Corone,3d. 
sufficiently  appears  that  he  is  the  same  person,  and  that  is  suffi-  B.  Corone.  i55. 
cient  to  justify  an  award  of  execution  against  him,  where  nothing 
appears  to  the  contrary.     But  if  a  person  so  attainted,  be  retaken 
after  an  escape ;  or  if  one  be  taken  after  an  outlawry  or  abjura- 
tion, and  stand  mute  to  the  demand,  why  execution  should  not 
go  against  him?  it  shall  be  inquired,  whether  he  stand  mute  of 
malice,  or  of  the  act  of  God ;  and  if  it  be  found  of  malice,  it 
seems  that  execution  shall  be  awarded  without  any  farther  in- 
quiry: (e)  but  if  it  be  found  to  bepf  the  act  of  God,  it  seems,  WS.P.C.ioO. 
that  it  ought  to  be  also  inquired,  whether  he  be  the  same  person  \g  ^^ie*  ^'' 
or  not,  in  the  same  manner  as  where  one  stands  mute  by  the  F.  Cor.  36. 
act  of  God,  when  first  brought  upon  his  trial.  B.  Corone,  i55. 

As  to  the  second  particular,  viz.  What  is  to  be  done  to  one 
who  stands  mute  to  an  arraignment  for  high  treason. 

Sect.  9*  It  is  clearly  settled  {d)  at  this  day,  that  standing  mute  (/)  Sum.sse. 
upon  an  arraignment  for  high  treason  is  equivalent  to  a  convic-  |  ?^'^'  ^^^- 
tion  by  verdict  or  confessipn,  and  consequently  subjects  the  cri-  sarUe^  56.   * 
minal  to  the  same  kind  of  judgment  and  execution  as  such  a  Kelynge,  57. 
conviction  would  do.     But  I  take  it  for  granted,  that  such  stand-  ^^''  *^^. 
ing  mute  must  in  (g)  like  manner  appear  to  be  obstinate :  and  ^^  p^„  ^9 
tliat  if  it  be  found  to  be  the  act  of  God,  the  whole  matter  shall  Co.  Lit.  39i. 
in  like  manner  (A)  be  inquired  of,  as  hath  been  more  fully  shewn  ^^"'^^^ 
in  the  former  part  of  this  chapter.     But  where  such  person  ap-  CoiuF.  Cor. 
pears  to  stand  obstinately  mute,  I  do  not  find  it  any  where  holden,  283. 
that  there  is  any  necessity  that  he  probably  appear  to  be  guilty,  (^)  Vide  sup. 
or  that  any  evidence  be  examined  to  prove  him  s.o,  before  he  ^Edls[f6, 
shall  be  condemned  or  executed.     But  this  is  advisable,  where  S.  P.  C.  t50. 
one  stands  obstinately  mute  on  an  arraignment  for  felony  by  sta-  (*)S.P.C.i50. 
tute,  as  shall  be  more  fully  shewn  in  the  fourteenth  and  fifteenth 
sections. 

As  to  the  third  particular,  viz.  What  is  to  be  done  to  one  who 
stands  mute  to  an  arraignment  for  petit  larceny. 

Sect.  10.  I  take  it  to  be  agreed  (t)  that  if  a  man  appear  to  (1)2  lost.  177. 
stand  obstinately  mute  on  an  arraignment  for  petit  larceny,  he 
shall  have  the  like  judgment,  8lc.  as  if  he  had  confessed  the  in- 
dictment. 

As  to  the  fourth  particular,  viz.  What  is  to  be  done  to  those 
who  stand  mute  to  an  arraignment  for  felony  by  statute. 

Sect.  11.  It  is  expressly  enacted  by  33  Hen.  8.  c.  12.  s.  12. 
"  That  if  a  person  indicted,  and  arraigned  of  treason,  misprision 
"  of  treason,  murder,  manslaughter,  or  bloodshed,  &c.  against  m  Djer,  241. 

that  act,  within  the  verge  of  the  court,  shall  obstinately  refuse  s  W  114. 

to  answer  directly,  or  shall  stand  mute,  he  shall  have  the  like  l^^;^; 

judgment,  &c.  as  if  he  were  found  guilty,  &c."    But  (A)  where  s.  P.  C.  i50. 
a  statute^  as  that  of  piracy,  &c.  ordains  a  trial  by  the  common  SommBrj,  226. 

^  ^  course  ««*»*'5^«'^^^- 


4€ 
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^iirse  of  the  law^,  it  h^ith  been  adjudged^  that  the  cfkninal  shall 
have  judgment  of  bia  penance,  8^,  as  in  other  felonies. 

As  to  the  fifth  particular,  viz.  What  is  to  be  done  to  one  who 
stands  mute  to  an  arraignment  on  an  appeal. 

(OSiin.a«a.  Sect.  12.  It  is  holden  by  Sir  Matthew  Hale,  (/)  that  an  appel^ 
Sod  s  Uak,  lee  of  felony  standing  mute  shall  not  have  judgment  of  penance, 
(»)'s?p!ai50.  ^^^  ^  ^®  hanged ;  hat  this  is  made  a  quare  in  (m)  Staundforde, 
(n)  B.  Pun.  8.  and  (n)  Brook ;  and  the  contrary  opinion  seenu  to  be  favoured 
j^'  by  Sir  (o)  Edward  Coke,  and  is  expressly  holden  by  (p)  Kelynge, 

irgf  ^^^  '  and  supported  by  several(i/)  resolutions  in  the  old  books;  whereas 
rp)kelynge,57.  the  Year  Book  of  Edward  the  Third  (r)  seems  to  be  the  only 
w  B  Hot.  4. 1.  resolution  in  favour  of  the  other  side.  To  which  it  may  be 
B  Forfeit  it.^  Answered,  not  only  that  three  of  the  above-cited  resolutions  to 
B.  Appeal,  S4.  the  contrary  are  much  later,  but  also  that  the  appellee  in  this 
^V?"^*'  ^^8  ^'®  appears  to  have  been  taken  with  the  mainour,  (s)  which  pro- 
Ab.  F.^Cor.  7i!  bably  might  be  a  circumstance  of  considerable  weight  in  the 
B.  Appeal,  93.  judgment. 

B.  Pain.  14. 

43  Auiae,  SO.  Ab.  B.  FIha.  13.  B.  Appeal,  78.  B.  Coione,  1S8  or  tt^  F*  Corone,  fffd;  and  in 
14  Edw.  4.  pi.  7.  this  point  is  made  a  gum;  bul  in  the  very  next  loUo^  pi.  17.  Ab.  B.  Corone,  161. 
it  is  adjndgeid  by  all  the  justices,  that  the  appellee  in  such  case  shoold  have  his  penance,  (r)  3]  £d.  3. 
pi.  18.  Ab,  B.  Pain.  8.  B.  Appeal,  40.  B.  Corone,  43,  But  neither  F.  Corone»  56*  uor  3  Hen. 
7.  €.  pU  5.  nor  3  Hen.  7.  IS.  pi.  5.  cited  by  Staandforde,  seem  to  come  up  to  this  point,  bat  rather  to  be 
authorities  of  the  Other  ude.    See  B.  Corone,  8£.      (s)  Vide  sup.  c  15.  sect.  41. 

As  to  the  sisj^th  particular,  viz.  What  is  to  be  done  to  one 
who  stands  mute  to  an  indictment  of  a  capital  felony,  or  a  petit 
treason. 

(0  Vide  t  Inst.  Sect.  13.  It  is  enacted  by  the  (^)  above-mentioned  statute  of 
177, 178.  Westminster  the  first,  c.  12.    *'  That  notorious  felons  which 

"  openly  be  of  evil  fame,  and  will  not  put  themselves  in  inquests 
'^  of  felonies,  that  men  shall  charge  them  with  before  the  justices 
*'  at  the  king's  suit,  shall  have  strong  and  hard  imprisonment,  as 
'*  they  which  refuse  to  stand  to  the  common  law  of  the  land.'' 
But  Uiis  is  not  to  be  understood  of  such  prisoners  as  be  taken 
on  light  suspicion. 

(u)  t  Inst  177.       Sect.  14.  Sir  (u)  Edward  Coke,  in  the  construction  of  this  sta^ 

tute,  saith,  that  "  no  person  shall  be  put  to  this  punishment, 

"  unless  the  matter  be  evident  or  probable,  which  it  is  the  duty 

(it)S.P.C.i59.  "  of  the  judge  to  look  into ;"  and  Sir  William  (x)  Staundforde 

S^*f^'  **^   saith,  '*  that  there  ought  to  be  evident  or  probable  matter  to  con- 

3S1,  si^^'      **  ^^^^  ^'^  party  of  the  crime  whereof  he  is  arraigned,  or  other- 

^'  wise  that  he  be  a  notorious  felon,  or  openly  of  bad  fame ;" 

and  therefore  he  advises  the  judge,  for  the  satisfaction  of  this 

statute,  and  discharge  of  his  duty,  to  examine  the  evidence  which 

proves  the  prisoner  guilty  of  the  fact,  before  he  proceed  to  the 

^)^llast.£nt    judgnnent  of  fcine  forte  et  dure.     Yet  I  cannot  find  any  book 

Keiiway,  70.      which  takes  notice  of  any  examination  of  this  kind,  or  of  any 

7  Edw.  4.  t9.     entry  that  the  defendant  appeared  to  be  a  notorious  felon,  before 

fffe  Hcii.^I  1.  suchjudgment  given  against  him,  upon  his  standing  mute,  whether 

4Edir.4.ii.     upon  an  (y)  indictment  or  U) appeal:  but  all  the  bopks  cited  in 

14  Edw.  4. 7.     the  margin  seem  to  intimate,  that  the  standing  mute  is  of  itself  a 

ti  Ed^!3.?8.    ^^^^^^  ground  for  such  iudgment.    Yet  all  that  can  be  inferred 

3  Hen.  7.  f .       ^om  theoc^  aeems  to  be  tois^  that  it  is  not  necessary  to  make  aajL 

thing 
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tbing  of  this  kind  part  of  the  record,  it  being  a  matter  left  to  the 

discretion  and  conscience  of  the  judge,  and  to  be  presumed  where 

it  is  not  expressed.  But  as  to  all  capital  appeals  whatsoever,  and 

all  indictments  and  appeals  of  petit  treason,  perhaps  it  may  be 

said,  that  {a)  not  being  within  this  statute,  but  reniainiug  as  they  (a)S.P.C.i5a 

.were  at  the  common  law,  the  obstinacy  of  a  criminal  in  standing  ^^^^79^^' 

mute  to  them,  may  be  of  itself,  without  more,  a  sufficient  induce-  and'the  books 

ment  to  a  judge  to  award  him  to  his  penance.    But  considering  cited,  sect.  i«. 

that  such  appeals  and  indictments  are  within  the  same  reason  "'*^'  ^®**  ^'^" 

with  those  mentioned  in  the  statute  ;  and  it  is  uncertain  how  the 

common  law  stood  in  relation  to  these  matters,  as  appears  by  the 

best  authors  (6)  differing  among  themselves  concerning  them ;  and  W  S.  P.  C.  149. 

seeing  the  method  prescribed  by  the  statute  is  very  just  and  equi-         ^^^  '^^  ' 

table ;  it  seems  prudent  at  least  in  a  judge  to  observe  the  same 

rules  in  all  cases  of  this  kind. 

Sect.  15*  I  do  not  find  it  said  in  any  book,  what  shall  be  done 
to  a  prisoner  who  obstinately  standing  mute  to  an  arraignment, 
shall  appear  to  be  charged  upon  very  light  suspicion ;  but  I  take 
it  for  granted^  that  he  may  be  severely  fined  and  imprisoned  for 
the  contempt. 

As  to  the  Fifth  Point,  viz.  What  is  the  nature  of  the  pe- 
nance to  which  a  prisoner  is  to  be  adjudged  upon  his  obstinately 
standing  mute. 

Sect.  16.  It  is  observable,  that  the  above-cited  statute  of  West^ 

minster  the  first  says  only  in  general,  "  that  felons  standing  mute 

*'  shall  be  put  in  prison  forte  et  dure/*  without  saying  any  thing  of 

the  manner  of  it,  which  it  seems  to  leave  as  a  known  thing  to  the 

usual  practice  is  such  cases ;  which  we  shall  best  find  from  the 

books  of  Entries,  and  other  law  books,  all  of  which  generally 

agree,  that  the  prisoner  shall  be  remanded  (c)  to  the  place  from  (c)  Sam.  «t7. 

whence  he  came,  and  put  ((f)  in  some  low  dark  room,(«)  and  there  JJ^****  ^^^" 

laid  on  his  back,  without  any  manner  of  covering,  except  for  the  g^  p^  q^  \^^ 

privy  parts,  and  (f)  that  as  many  weights  shall  be  laid  upon  him  Keilw.  70. 

as  he  can  bear,  and  more,  and  that  he  shall  have  no  manner  of  ^  ^'  4.  pl.ii. 

sustenance  but  of  the  worst  (g)  bread  and  (h)  water,^  and  that  he  ^^^^  g^  q^^^ 

afhall  (i)  not  eat  the  same  day  in  which  he  drinks,  nor  drink  the  I6I. 

same  day  on  which  he  eats  ;  and  that  he  shall  so  continue  till  he  ^""^i-^^^iftK 

(k)  die.     But  it  is  said,  (/)  that  anciently  the  judgment  was  not,  3  h.  4. 1.' 

"  that  (<0  This  datiM 
is  omitted  in 
Keilw.  74.  4  £.  4. 11.  but  it  is  nwntioned  in  all  the  other  books  above  cited,  bat  with  tliis  difference, 
that  14  E.  4. 11.  says  only  that  be  shall  be  put  in  a  chamber,  without  adding  tliat'it  shall  be  low  or 
dark,  (e)  In  this  all  the  books  above  cited  seem  to  agree ;  and  the  Year  Book  14  £.  4.  8.  pi.  17. 
S.  P.  C.  150.  and  9  Inst.  178.  add,  that  he  shall  lie  without  any  litter  or  otlier  thins  under  him,  and 
that  one  arm  shall  be  drawn  to  one  quarter  of  the  room  with  a  cord,  and  the  other  to  another,  and 
that  his  feet  shall  be  used  in  the  same  manner;  bat  these  clauses  are  wholly  omitted  in  all  the  other 
hfiok%  above  cit«d,  except  Hale's  Summary,  which  takes  notice  of  the  latter  of  them  only  ;  and  Rastal 
Entries,  385.  pi.  2.  adds,  that  a  hole  shall  be  made  for  the  hend ;  and  Keilway,  70  a.  says,  that  the  head 
shall  not  touch  the  earth  ;  bat  none  of  the  other  mention  either  of  these  clauses.  (/)  In  this  all  the 
books  above  recited  agree,  (g)  But  14  Edw.  4.  8.  8.  P.  C.  150.  and  2  Inst.  178.  are,  that  he  shall 
only  have  thre^  morsels  of  barley  bread  a  day ;  Keilw.  70  a.  that  he  shall  have  only  rye  bread ;  and 
Raatal,  885.  and  «  Hen.  4. 1.  generally  that  he  shall  have  of  the  worst  bread.  (&)  14  Ed.  4.  8. 
S.  P.  C.  150.  2  Inst.  178.  and  8  Hen.  4. 1.  and  Keilway,  70.  are,  that  he  shall  have  the  water  next  the 
prison,  so  that  it  be  not  current ;  but  Rastal,  385.  is  general,  that  he  shall  have  the  worst  water,  (t)  This 
IS  omitted  hi  Keilwav,  70.  and  in  8  Hen.  4. 1.  Qt)  This  is  omitted  in  none  of  the  books  above  cited, 
etoept  14  Edw.  4.  pf.  it.  and  Sumnuury,  tS7.  but  neither  of  these  books  give  the  whole  judgment  at 
large,      (fy  S.  P.  C.  160,  151.    Bnttou,  11. 
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Sk,^. 


Vide  infra, 
sect  25. 


'^  that  he  should  so  continue  till  he  should  die/'  but  **  till  he 
*'  should  answer/'  and  that  he  might  save  himself  from  the 
penance  by  putting  himself  on  his  trials  which  he  cannot  do  at 
this  day  after  the  judgment  of  penanqe  is  once  given. 

(m)  t  lost.  177.  Sect,  17.  It  seems  clear^  (jn)  that  women,  upon  standing  mute, 
%  Hale,  319.      are  liable  to  such  penance  as  well  as  men. 

(n)Kelynge,{7.  Sect.  18.  It  is  said  (n)  to  be  the  constant  practice  of  Newgate 
This  practice  is  sessions,  where  a  prisoner  refuses  to  pleUd,  to  endeavour  to  com- 

^w*bT/"  P^'  '^^  ^  ^^  ^^  ^y  ^y*°8  ^^^  thumbs  together  with  whipcord,  and 
Geo.  3.  c.  to,  not  to  proceed  to  the  judgment  and  penance,  before  all  methods 
xriA^ :«!;..         ^f  persuading  him  to  plead  are-  found  ineffectual. 

As  to  the  Sixth  Point,  tnz.  What  he  who  obstinately  stands 
mute  shall  forfeit,  and  to  whom. 

Sect.  19*  There  is  no  doubt  but  that  in  case  of  (o)  high  trea- 
son he  shall  forfeit  both  lands  and  goods,  in  the  same  manner  as 
if  he  had  been  attainted  any  other  way.  Also  I  take  it  for  granted 
that  in  the  case  of  felony  and  petit  treason,  where  a  person  by 
standing  mute  shall  not  avoid  being  attainted  for  such  crimes,  he 
shall  forfeit  his  lands  and  goods  in  the  same  manner  as  on  other 
attainders.  But  wherever  a  person  standing  mute  is  adjudged  to 
his  penance,  and  thereby  prevents  that  attainder  which  otherwise 
he  might  have  incurred,  it  seems  agreed,  (/>)  that  he  forfeits  his 
chattels  only,  and  not  his  lands. 


(o)  See  the 
books  cited  to 
sect.  9. 

(p)  14  E.  4.  7. 
Sam.  2:86,  S27. 
i  Hale,  319. 
Coke,  lit  391. 
F.  Esc.  10. 
F.  Corone,  51. 
Assize,  421. 
S.  P.  C.  151.  a. 
B.Forf.  11.64. 
B.  Appeal,  24. 
8  H.  4.  t,  2. 
3  H.  7. 12. 

(a)  8  H.  4.  2. 
B.  Appeal,  24. 


(r)  Dyer,  268. 

18. 

8  H.  4.  2. 

B.  Forfeit.  11. 


(s)  Dyer,  268. 
8  H.  4.  2. 
B.  Forfeit.  11. 


(t)  Vide  sup. 
c.  23.  sect.  53. 
8  H.  4. 1. 
Ab.  B.App.  2. 
S.  P.  Ci  166. 


Sect.  20.  It  is  agreed  in  the  Year  Book  of  8  {q)  Hen.  4.  that 
the  goods  so  forfeited  ought  not  to  be  delivered  to  any  p^so^ 
claiming  them  under  a  grant  from  the  crown,  till  he  have  shewed 
a  good  title  to  them  in  the  king^s  court,  by  some  grant  sufficient 
to  pass  them. 

Sect.  21.  And  it  seems,  (r)  that  such  goods  will  not  pass  by 
grant  of  all  felons  goods,  having  no  words  specially  extending  to 
the  goods  of  those  who  stand  mute.  Sic.  because  a  person  ad- 
judged to  his  penance  for  standing  mute,  does  not  seem  to  suffer 
as  a  felon,  being  neither  attainted  nor  convicted  of  any  felony, 
but  as  a  person  refusing  to  stand  to  the  law  of  tlie  land.  And  it 
seems  rather  the  stronger  opinion,  (5)  that  they  pass  not  by  th& 
grant  of  '*  all  goods  of  felons  and  fugitives  of  all  persons  within 
'^  such  a  district ;  so  that  if  such  persons  for  any  trespass  or  other 
"^^  fault  ought  to  lose  life  or  member;  or  shall  fly  and  refuse  to 
"  stand  to  judgment,  or  do  any  other  trespass  for  which  they 

'^  ought  to  lose  their  chattels.^' 

■ « 

As  to  the  Seventh  Point,  viZi  Whether  the  prosecutor  of  an 
indictment  or  appeal  of  larceny  be  entitled  to. a  restitution  of  the, 
goods  stolen,  upon  the  defendant's  standing  mute. 

Sect.  22.  It  seems  ag^reed,  (t)  that  by  the  common  law,  where 
a  persons  stands  mute  to  an  appeal  of  larceny,  it  is  proper  to. 
charge  the  same  inquest  which  is  to  inquire  whether  the  standing 
mute  be  of  malice  or  not,  to  inquire  also  whether  the  goods  men- 
tioned in  the  appeal  are  the  goods  of  the  appellant^  and  whether 

the 
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the  deftodaQt  were  taken  upon  a  fresh  suit  (u)  made  by  such  ap-  («)  ^'^^^  ^'  ^* 
peliant ;  which  points  being  found  (x)  for  him^  he  shall  have  an  ^^f^'  ^.^23.  * 
-award  of  restitution  to  such  goods,  and  to  such  onIy«  (y)  in  whose  sect.  53. 
hands  soever  (2)  they  are  found.    And  it  is  said  in  general  in  (v)  ^"P-  ^*  ^* 
some  books,  (a)  that  in  any  appeal  of  larceny  there  shall  be  a  ^su^/c.  S3, 
restitution  of  the  goods,  upon  the  appellee's  standing  mute,  with-  sect.  54. 
out  saying  any  thing  of  any  inquiry  concerning  the  property,  or  (^)  *J  ^*  ^*  JJ* 
fresh  suit ;  but  I  ts^e  it  for  granted,  that  where  it  is  so  omitted,  43  Assize^  so. ' 
it  is  taken  as  a  thing  known,  and  done  of  course,  and  therefore  Ab.B.App.78. 
needless  to  be  expressly  mentioned.  ^«  Coione,  ^3. 

'^         ''  F.  Corone,  «e5. 

Vide  40  Assice,  39.    Ab.  Fits.  Corone,  f  17. 

Sect*  £3.  But  it  seems  questionable,  whether  the  prosecutor  of 
an  indictment  of  larceny  be  in  like  manner  intitled  to  a  restitution 
upon  the  defendant's  standing  mute  i  because  it  seems  agreed, 
(o)  that  by  the  common  law  there  could  be  no  such  restitution  (h)  Sap.  c.  83. 
upon  any  other  prosecution  but  an  appeal ;  and  it  is  certain,  that  *^^  ^^>^' 
the  prosecutor  of  an  indictment  is  not  entitled  to  a  restitution  by 
the  express  words  of  21  (c)  Hen.  8.  c.  11.  which  require,  *'  that  (O  Set  forth 
**  the  felon  be  found  guilty,  or  otherwise  attainted,  &c.''  and  I  do  ^^  ^^. 
not  know  that  he  is  entitled  to  it  by  any  other  statute,  or  any 
equitable  construction  of  this. 

As  to  the  Eighth  Point,  viz.  Where  one  who  stands  mute    . 
shall  have  the  benefit  of  his  clergy. 

• 

Sect.  24.^  It  seems  clear,  (d)  that  unless  it  happen  to  be  other-  (<{)F.Cor.233. 
wise  specially  provided  by  some  statute^  wherever  he' shall  be  ^^  ^^ 
allowed  it  upon  a  conviction,  by  verdict  or  confession,  he  shall  en. 4'. 3. ' 
have  it  upon  nis  standing  mute.  Snmmu jr,  931. 

^'^  ^  f  Hale, 3«0. 

see.  Moofe,  550.  3  H.  7.  It.  Ab.  B.  Clergy,  97.  F.  Corone,  51.  3  H.  7.  12.  Ab.  F.  Cor.  53. 
F.  Cor.  58.  seems  oootraiy ;  but  I  cannot  find  any  thing  in  3  H.  7. 1.  which  is  the  Year-book  cited  to 
thif  note,  to  warrant  this'opinion. 

Sect.  £5.  Also  I  take  it  to  be  agreed,  (e)  that  a  statute  taking  («)  See  Sam. 
awa^  the  benefit  of  clergy  from  those  who  shall  be  convicted  of  ^^^  ^^ 
a  cnme,  doth  not  thereby  take  it  away  from  those  who  stand  mute  ' 

on  an  indictment  or  appeal  for  such  crime. 

Sect.  26.  But  it  is  enacted  by  3  and  4  Will,  and  Mary,  c.  9. 
set  forth  more  at  lar^e  in  the  chapter  of  clergy,  *'  That  if  any 
''  person  shall  be  indicted  of  any  offence,  for  which  by  virtue  of 
^'  any  former  statute  he  is  excluded  from  the  benefit  of  his  clergy, 
**  if  he  had  been  thereof  convicted  by  verdict  or  confession,  if  he 
**  stand  mute  he  shall  not  be  admitted  to  it." 

Sect.  £7*  But  appeals  and  offences  excluded  from  the  benefit 
of  clerey  by  subsequent  statutes,  seem  not  to  be  within  the  pur- 
view o#this  statute ;  for  the  fuller  consideration  whereof  I  shall 
refer  the  reader  to  the  chapter  of  clergy. 

It  is  now,  however,  immaterial  whether  a  prisoner  stands  mute  Vide  ante, 
or  i>lead8,  and  the  learning  upon  the  subject  of  little  importance,  ^^^  ^ 
for  it  is  enacted  by  12  Geo.  3.  c.  20.  "  xhat  if  any  person  being 
''  arraigned  on  any  indictment  or  appeal  for  felony,  or  on  any  in- 
^  dictment  for  piracy,  shall  upon  such  arraignment  stand  mute, 
"  or  will  not  answer  directly  to  the  felony  or  piracy,  he  shall  be 

VOL.  II.  H-  H  ''  convicted 
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**  convicted  of  the  felony  or  piracy  ctiai;ged  in  such  indifiUnent  «r 
**  appeal ;  and  the  court  before  vhom  he  shall  be  so  sMraigned 
''  shall  therevipon  award  judgment  and  execution,  against  suob 
"  person  in  the  same  manner,  and  attended  with  ibe  same  conae* 
''  quences,  as  if  he  had  been  convicted  by  verdict  or  confession/* 


CHAP.  XXXI. 


OF  CONFESSION  AND  DEMURRER, 

And  now  I  am  to  consider  what  is  to  be  done  to  a  prisoner 
upon  his  confession;  which  may  be  either  express  or  implied. 

Sect.  I.  An  express  confession  is  where  a  person  directly  pon* 
(a)S.P.C.i43.  fesaies(a)  the  crime  with  which  he  is  charged^  which ^9  the  highest 
ianib.b.4.c9(.  convictiou  that  Can  be,  and  may  be  received  (6)  tfter  the  plea  of 
(6)K*elyn^,n.  "  not  guilty"  recorded,  notwithstanding  the  repi:^^ncy;  for  th^ 
Qu.  if  the  law  entry  is,  that  the  defendant  j?o$^ea  oxrelictA  verificatione*'  cognovit 
he  the  same  in    "  indictamenttim" 

civil  actions. 

Affirmed  Cro.  Elis.  144.    Denied  2  Jones,  156. 

Sect.  2.  Such  a  confession  carries  with  it  so  strong  a  presunip- 
(c)  9  H.  6. 60.  tion  of  guilt,  that  an  entry  (c)  on  record  qtfod  cognovit  ifidictq' 
f .Estoppel,  24.  mentumy  &c.  in  an  indictment  of  trespass,  estops  the  defendant 
11 H.  6. 65.  ^  plead  '*  not  guilty"  to  an  action  brought  afterwards  against 
Lamb.  b.  4.  c  9.  him  for  the  same  matter.  But  it  seems  questionable,  whether 
Tr.  per  Pais,  25.  guch  entry  of  a  confession  of  an  indictment  of  a  capital  crime, 

will  in  the  like  manner  estop  a  defendant  to  plead  "  not  guilty'^ 
to  an  appeal,  because  in  case  of  life  the  court  will  be  veiy  tender 
in  going  upon  presumptions. 

And  where  a  person  upon  hi^  arraignment  actually  confesses 

((i)  S.  P.  C.  {d)  himself  guilty,  or  unadvisedly  discloses  the  special  (e)  manner 

i^Aki    ««"  ^  ^^  ^^*  supposing  that  it  doth  not  amount  to  f^ony,  where  it 

(«)  ss^Ass^ri.  i^^f  7^^  ^e  judges,  upon  probable  circumstances,  that  such 

Ab.  F.  Cor.  confession  may  proceed  from   fear,  menace,  or  duress,  or  from 

27^  .     ^  weakness  or  ignorance,  may  refuse  to  record  such  confession,  and 

'    '  suffer  the  party  to  plead  not  guilty. 

Sect.  S.  An  implied  confession  is  where  a  defendant,  in  a  case 
not  capital,  doth  not  directly  own  himself  guilty,  but  in  a  manner 
admits  it  by  yielding  to  the  king's  mercy,  and  desiring  to  submit 
to  a  small  fine :  in  which  case,  if  the  court  think  fit  to  accept  of 
(f)  9 H.  6. 60.  such  submission,  and  make  an  entry  that  the  defendant  posuit  se 
Ab.  F.  Estop-     in  gratiam  regis,  witljiput  putting  him  to  a  direct  confession,  or 
11 H.  4. 65. 21    P'^^  (which  in  such  cases  seems  to  be  left  to  discretion),  the  de- 
Lamb,  b.  4.  c  9!  fendant  shall  (f)  not  be  e$^opped  to  plead  not  guilty  to  an  action 
Farresly,40.      for  the  same  fact,  as  he  shall  (gf)  be  where  the  entry  is  quod  cog- 
(S^^^'^'i^-      novitindictamentum. 

Sect.  4.  I  take  it  for  glinted,  that  no  confe^ftion  whatever 

shall. 
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AtU,  brfMre  find -(A)  judgment^  deprive  tke  defendant  of  the  pri-  (h)  i  Saikeid, 
¥3ege  of  taking  exceptions  in  arrest  of  jadgment  to  faults  appa-  '^*  ^^' 
rent  in  the  record ;  (i)  for  the  judges  must  er  officio  take  notice  (t)^itnch,  826. 
of  all  such  faults,  and  any  one,  as  amicus  curia,  niay  inform  them  3  Danv.  Ab. 
of  tfaeoni.  ^*'  . 

w  iu«»B.  2  LeviM,  223. 

Sect,  5.  It  seems  to  be  taken  for  granted,  both  by  (A:)  Brook  (fc)  B.  Percftip- 
«id  (/)  Stattndforde,  (m)  Coke  and  (n)  Hale,  speaking,  as  I  sup-  ^^^^  ^'^  ^^^ 
pose,  of  a  general  demurrer,  that  it  amounts  so  far  to  a  confes-  (n)  2  lust!  178. 
sion  of  the  indictment  as  ]aid,  that  if  the  indictment  be  good,  (n)  Sum.  243. 
judgment  and  execution  shall  go  against  the  prisoner.     But  it  is  ^  ^^^*  ^^^' 
observable,  that  no  adjudged  case  is  cited  for  the  maintenance  of 
this  opinion,  nor  any  authority  from  the  old  books  except  the 
Year-book  of  14  Edw.  4.  7.  a.  pi.  10.  (1^  in  which  it  is  reported 
to  have  been  said  by  Choke,  that  if  a  defendant  demur  to  a  plea, 
he  shall  be  hanged ;  quodfuit  cohcessum.    But  to  this  it  may  be 
said,  that  it  was  only  spoken  incidentally,  and  not  a  point  ad- 
judged ;  and  besides  that,  it  is  so  short  and  obscure  that  it  is 
scarce  intelligible,  which  appears  by  Brook's  abridging  it  in  dif- 
ferent senses ;  for  in  one  plac6  (o)  he  seems  to  understand  it  of  a  (p)  B.  Demur- 
demurrer  hj  a  defendant  to  a  plea  in  bar,  which  seems  impos-  ^^'  ^^' 
sable ;  and  m  another  (p)  place  he  seems  to  understand  it  m  a  (p)  b*  Peremp- 
diflPerent  sense.    And  therefore  perhaps  the  meaning  of  it  may  ^^*  ^^' 
be  only  this*  that  after  a  defendant  hath  pleaded  such  a  bar  as 
confesses  the  fact,  and  concludes  him  to  plead  the  general  issue 
afterwards,  as  some  pleas  are  said  (q)  to  do ;  if  he  afterwards  de-  (q)  Vide  sup. 
mur  to  a  replication  to  such  plea,  he  shall  be  condemned,  if  the  ^'  *^*  '^'  ^^' 
demurrer  be  adjudged  against  him,  and  the  indictment  or  appeal 
be  good. 

Sect.  6.  But  howsoever  the  law  may  stand  in  relation  to  a  (q)  (9)Seetliepre- 
general  demurrer  concluding  in  bar  of  an  appeal,  or  indictment,  cedent  section. 
as  in  common  demurrers  in  civil  actions,  or  a  demurrer  to  a  plea  cnptoTY^6^^'^' 
in  bar,  (r)  which  admits  the  fact,  or  to  a  ($)  replication  to  such  a  f.  Cor.  12.' 
plea,  it  hath  been  adjudged,  that  if  an  appellee  demur  in  law  to  (OVidcB.Pfcr- 
an  appeal  by  reason  of  the  (f)  itisufficiency  of  the  declaration,  or  /t^^!!J'  ^'^^ 
generally  demur  to  the  declaration,  with  a  (u)  conclusion  *'  et  Cro.  mi  196. 
^'^ petit  Judicium  de  narratione  ilia  et  quod  narratio  ilia  cassetur;*'  00  A>  it  w 
or,  havmg  prayed  (x)  oyer  of  the  writ  and  process,  demand  judg-  of  Suilih  »! 
ment  of  the  appeal,  *'  quia  dicit  quod  breve  de  appello  prtzdict,  et  Bowen,  Mich. 
"  process,  inde  minus  smlcienf  in  lege  existunt  ad  ipsum  W.  C.  ad  '^  Ann. 
"  dictum  breve  de  appeUoreSpondere  compellencP;  et  hoc  paraiiis  est  J^f^^l^'^^^a 
verificare  prout  cur/  Sfc.  unde  petit  judicium  de  brevt  de  appello  done  in  the  caae 
predict,  et  petit  inde  atlocationem,  et  quod  breve  illud  de  appello  of  Widdrington 
cassetur:''  such  demurrer  shall  not  conclude  hi»  from  pleading  ^f.^^'^' 
over  to  the  felony,  either  at  the  same  time  {y)  with  the  demurrer,  (y)'sinith  and 
or  (z)  after  it  shall  be  adjudged  against  him.  Bowen,Mich. 

S^rt    '^  Ann« ;  in 
*^^""  which  case  the 
demuirer  was  continued  on  the  record  with  a  ctutt  trialtio  eskta,  ijc,  and  after  the  demurrer  was  deter- 
mined against  the  defendant,  a  vtnire  was  awarded,    (s)  Dyer,  38.    Salkeld,  59,  60.    Cro.  Eliz.  196. 

(l)  Hde  says,  this  aalhority  must  be  taken  cum  However,  upon  this  doubt,  demurrers  to  indict- 

f^  **«•    *  Hale,  257.  ^  vide  also  225,  and  4  menu  arc  seldom  used:  since  the  same  adTanta|es 

Comtii.  32^.  when  it  is  said,  that  although  a  man  may  be  taken  upon  not  guilty  or  in  arrest  of  ju6g- 

ma^  in  some  cases  lose  Ma  prraetty,  yet  the  law  meat, 
witl  not  suffer  him  by  such  niceties  to  loae  his  life. 

tl  H  2 


was 
case 
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Sect*  7.*  Bot  it  seems,  that  in  criminal  cases  not  capiial,  if  the 

defendant  demur  to  an  indictment,  &c.  whether  in  abatement  or 

(a)  TldeSA.     otherwise,  the  court  will  not  give  judgment  against  him  to  answer 

f  to.  over,  but  final  (a)  judgment.     For  it  seems,  that  in  such  cases 

SSalk.  218.     there  can  be  no  demurrer  properly  in  abatement,  except  (b)  it.be 
611.         ^^   ^^  *  f^  ^  abatement,  or  to  a  (c)  replication  to  such  a  plea. 

(d)  Cio.  £lix.         Sect.  8.  A  demurrer  to  an  appeal  hath  been  (d)  received  after 
196.  issue  joined :  but  it  hath  been  adjudged,  (e)  that  a  demurrer  to 

wfaerein^e  pra-  *°  indictment  ought  not  to  be  received  after  verdict, 
cedent  in  Co.  £nt«  365,  to  the  oontnrj  if  denied  to  l>e  law. 


CHAP.  XXXII. 

OF  SANCTUARY. 

Before  I  consider  in  the  third  place,  how  a  prisoner  is  to  be 
demesned  upon  his  pleading",  I  shall  examine  the  nature  of  the 
several  kinds  of  pleas  in  criminal  cases;  which  are  either  dilatory, 
or  in  chief. 

Dilatory  Pleas  are  either  Declinatory,  or,  in  Abatement. 

Declinatory  pleas  are : 

1.  Of  the  privilege  of  sanctuary. 

2.  Of  the  benefit  of  clergy. 

SiSili^is!  *^^'-  ^*  ^*  ^  *®  P'^.*  ^^  *®  ?  privilege  of  sanctuary/'  the 
3  Pecre  WiU.  *  learning  relating  to  it  being  made  in  a  mat  measure  useless  by 
99.  the  statute  of  2 1  Jac.  l\  c.  28.  s.  7.  by  which  it  is  enacted,  '^  That 

»58!*4«9.**^'  *  "  °^  sanctuary,  or  privilege  of  sanctuary,  shall,  after  that  time,  be 
Vide  also  9Geo.  /'  admitted  or  allowed  in  any  case;"  I  shall  but  briefly  consider 
1.  c  28.  for       it  under  the  following  heads : 

snppresiing  tlie 

pretended  priTileged  place  in  Saint  George's  Fields  called  the  Mint    And  also  11  Geo.  1.  c  tt*  for 

suppressing  another  pretended  sanctaaiy  of  the  same  nature  in  the  hamlet  of  Wapping,  Stepney. 

1 .  What  was  the  nature  of  the  privilege  of  sanctuary. 

2.  What  authority  was  necessary  for  the  creating  it. 

3.  To  what  matters  it  extended. 

4.  At  what  time,  and  in  what  manner,  it  was  to  be  pleaded. 

As  to  the  FiBST  Point,  viz.  What  was  the  nature  of  the  pri- 
vilege of  sanctuary. 

M  Finch  S74  ^^'  ^'  ^^  *«®™*  ^^  ">*  agreed,  (a)  that  so  far  as  a  place  was 
S.  P.  C.  108. '  allowed  to  have  it,  it  gjave  all  those  that  fled  to  it  for  safeguard, 
s  Hale^2S»ss4.  and  continued  within  its  (b)  precincts,  a  (c)  freedom  from  being 
(6)  What  those  '^  apprehended, 

Srecmcts  were,  »^»^ 

:eilway,  189. 191.    9H.7.iO.    S.  P.  C  113.    B.  Sanctuary,  10.      (e)  KeOw.  l88, 189,  190, 191.  ^ 
8H.6.4.     Ab.  F.  Ceraae,  5.     iH.T.tS.     Ab.  F.  Corone,  49.     9£.4.f8.    Ab.  F.  Corone,  39. 
KeOw.  lOf .  188. 
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Upprehended,  or  compelled  to  answer  in  any  court  of  justice,  and 
a  right  to  be  remanded  if  taken  out  against  their  will. 

As  to  the  Second  Point,  viz.  What  authority  was  necessary 
for  the  creating  it. 

Sect.  3.  It  seems,  that  it  belonged  of  common  (d)  right  to  every  (d)  34  H.  8.  c. 
church  and  churchyard  for  the  space  of  forty  days,  but  could  J*^^  ^^^ 
not  be  claimed  for  a  longer  time,  either  by  force  of  any  bull  from  3  h.  7. 12. 
the  (e)  Pope,  nor  even  by  (f)  prescription,  (g)  especially  in  the  Ab.F.Cor.54. 
case  of  high  treason;  but  only  by  a  grant  (A)  from  the  king,  made,  ^^fsfsMicV  f . 
or  at  least  confirmed  (t)  or  allowed  (k)  in  eyre,  since  the  time  of  Sfip.c!9.8.44.' 
memory.     But  it  is  said,  that  it  did  not  gain  (/)  the  name  of  a  KeUw.  i89. 
sanctuary  tiU  it  had  the  Pope's  bull,  though  it  had  the  (m)  full  ^^*-  "' 
privilege  of  one,  as  to  all  exemption  from  temporal  courts,  by  the  lusul)  58S. 
king's  grant  only.  («>  KeUw.  i89, 

S.  P.  C.  110,  111.  B.  Sanict.  6. 15.  5  Coke  de  Jare  Regis  £cclet.  t6.  (f)  1  Inst  114.  KeUw. 
188,  &C.  Bat  fwcrv  if  such  prescription  were  confirmed  by  king,  or  allowed  in  eyre,  since  time  of  me- 
mory. Keilway,  188, 189, 190, 191.  (g)  S.  P.  C.  118.  1  H.  7.  «3.  25,  «6.  Ab.  F.  Corone,  49. 
Prescrip.  SO.  Vide  Rastal,  584.  (h)  S.  P.  C.  108.  f  10,  111.  1  H.  7.  25,  26.  B.  Sanctuary,  7. 
Keihr.  189, 190, 191.  (i)  Keil.  189, 190.  1  H.  7. 2S.  2  R.  Abr.  268, 269.  (Jk)  Keilw.  189, 190. 
2  R.  Abr.  268,  269.  1  H.  7.  25.  B.Sanct7.l5.  This  b  made  a  fucv^  S.  P.  C.  112.  (OFiacb, 
575.      (m)  Finch,  374, 375. 

As  to  the  Third  Point,  viz.  To  what  matters  it  extended. 

Sect  4.  It  seems  agreed,  that  it  never  was  any  farther  protec- 
tion against  any  action  merely  civil,  (n)  than  to  save  the  defendant  (»)  B.  Sand.  3. 
from  execution  of  his  body.  Also  it  seems  to  be  generally  agreed,  ^^^  ^^  g  ^^ 
that  if  it  were  granted  by  general  words,  it  extended  not  to  (o)  Ab.  F.'jur.  2! 
high  treason.    But  it  seems  agreed,  (p)  that  in  such  case  it  ex-  Dyer,  295* 
tended  to  all  felonies  except  {q)  sacrilege,  and  to  all  inferior  ^^ij^^ 
crimes  except  such  as  were  committed  by  a  sanctuary  man  (r)  24, 
within  the  sanctuary,  or  even  (s)  out  of  it,  mb  spe  redeundi,  Ab.  F.  Grant, 

B.  Sanet6.  1  H.  7.  23. 25,  26.  Ab.  F.  Cor.  4».  Preicriptioo,  20.  Coot  Keilw.  190, 191.  Qa. 
<Flnch>  574.  (p)  See  the  books  dted  to  the  other  par6  of  this  section.  Qucrv  if  in  such  case  it  ei- 
tended  to  petit  treason.  B.  SancU  2.  '  (9)  3  Inst.  115.  Fits.  420.  .  (r)  Agreed  by  all  the  canonists. 
Keilway,  191.      (s)  Denied  by  many  of  the  canonists.    KeiJway,  191. 

As  to  the  FovBTH  Point,  viz.  At  what  time,  and  in  what  man- 
ner, it  was  to  be  pleaded. 

Sect.  5.  It  seems  agreed,  that  the  defendant  lost  the  benefit  of  0)  S*P*  C.ii5. 
it,  unless  he  pleaded  it  before  any  {t)  other  plea,  and  properly  ^'^  ^^t^' 
made  out  his  case ;  but  for  this  matter  I  shall  wholly  refer  the  21  e. 3. 17.21. 
reader  to  the  old  (u)  books.  Ab.  B.  Sanct  2. 

'  F.  Corone,  447. 

9E.4.28.    Ab.F.  Cor.52.       (u)  Keilw.  90. 107, 108. 189.    S.P.C.11S.    1  H.  7.  S3,  24,  25,  26. 

9H.7.  20.    Rastal's  Entrie*,  581.  683. 

• 

Sect,  6*. The  learning  of  abjuration,  {x)  depending  much  upon  (x)  s  Instii5. 
that  of  sanctuaries,  and  seeming  to  be  of  very  little  use  at  this  day,  ^*  ^^*  ^* 
I  shall  refer  to  Staundforde's  Pleas  of  the  Crown,  book  2.  chap- 
40.  and  to  what  hath  been  said  already  concerning  that  matter  m 
,the  chapter  concerning  Coroners,  section  44. 
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CHAP.  XXXIIL 

OF  THE  BENEFIT  OF  CLERGY. 

For  the  better  understanding  the  nature  of  the  benefit  of 
ter  wMt  o?^i  clergy,  or  rather  of  the  (a)  statute  at  this  day,  I  shall  endeavour  to 
chapter.  shew : 

1.  By  what  kind  of  persons  it  is  demandable. 

2.  For  what  crimes  clergy  is  demandable. 

3.  At  what  times  clergy  is  demandable. 

4.  Whether  it  shall  be  allowed  where  it  is  not  demanded. 

5.  Who  is  to  judge  whether  the  person  who  demands  it  have 
a  right  to  it  or  not. 

6.  How  far  the  ordinary  was  punishable  at  law  for  demanding 
or  refusing  a  clerk  against  law. 

7.  In  what  manner  at  the  common  law  a  clerk  was  to  be 
delivered  to  the  ordinary,  and  what  is  to  be  done  to  him  after- 
wards. 

8.  What  is  to  be  doae  to  him  at  this  day,  and  how  far  it  shall 
be  to  his  benefit. 

As  to  the  First  Point,  viz.  By  what  kind  of  persons  the 
benefit  of  clergy,  or  rather  of  the  statute. at  this  day^  is  demand- 
able. 

Sect.  1«  It  may  not  be  improper  to  look  a  little  back  into  the 

original  of  clergy,  whereby  we  shall  find,  that  anciently  the  clergy 

(6)  Keilw.  181.  {b)  strongly  insisted,  that  by  the  law  of  God  their  persons  were 

18^*  so  sacred,  that  th^y  could  not;  without  a  violation  of  that  law,  be 

330  &C.  convened  before,  and  much  less  be  punishad  with  the  loss  of  life, 

or  member,  by  any  secular  judge,  for  any  crime  whatsoever.  But 
there  seems  to  be  so  little  colour  for  any  pretence  of  this  kind 
from  scripture,  that  I  almost  wonder  how  it  was  possible  that 
any  persons  could  be  so  far  prejudiced,  as  Qeriously  to  be  persuaded 
that  it  is  deducible  from  thence. 

(c)  SeeLyndw.  Sect.  2.  But  it  seems  agreed,  (c)  that  all  persons  in  holy  order; 
cha^e^S*^  have  this  privilege  by  the  canon  law.  But  this  lawbeing.no 
eompetente.  farther  in  {d)  force  here  than  as  it  hath  been  received,  and  is  con- 
Keiy.  99. 101,  sistent  with  the  common  or  statute  law,  it  will  be  proper  to  shew 
S^P  C  123  124  ^^^  ^^^  **  ^^^^  ^®®"  received,  and  is  consistent  with  those  laws ; 
Fmch,  462*.  ,  which  I  shall  at  present  consider  under  this  bead,  so  far  as  it  re- 
(d)Keii.i8i,&c.  lates  to  the  persons  intitled  to  this  privilege ;  and  shall  farther 
Re^s EccIm'^  consider  it  as  to  other  matters,  in  the  following  part  of  this 
is^^c.     ^**     chapter. 

Sect*  3.  It  seems  agreed,  that  before  the  statute  of  Articuli 

Cleri 
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Ckri,  c*  13.  made  in  the  ninth  year  of  Edward  the  Second,  it  was  (•)  f.  Cor.  155. 
(e)  generally  denied  to  those  who  had  abjured,  or  who  had  any  ii  Coike,«9.    , 
other  way  confessed  themselves  guilty.     But  by  a  favourable  in-.  Kcnway,^iB6. 
terpretation  of  that  statute,  which  expressly  extends  only  to  those  Seld.  Ja.' Ang. 
who  fly  to  the  church  for  safeguard,  it  hath  been  allowed  (f)  to  «•  i^« 
all  thosis  who   have   confessed    themselves    guilty  upon    their  ^7  s.    ^^^' 
arraignment  or  otherwise^  in  the  same  manner  as  if  they  had  not  9 £.4. 28. 
confessed.  8  H.  4. 5, 

1  Assize,  4. 
'    97  U.  6,7.    F.  Cor.  191. 

Sect.  4.  Also  it  seems,  that  notwithstanding  the  clergy  (g)  (g)  Kelyngc, 
contended,  that  the  word  "  clericus"  (which  is  the  word  generally  ^^'^9^- 
used  by  the  (A)  canon  law,  as  well  as  ours,  (t)  to  express  those  c. «uibrooiiiv«^ 
who  are  entitled  to  this  privilege)  did  include  those  of  the  inferior  tentc 
orders,  as  well  (k)  as  bishops,  priests,  and  deacons;  (1)  yet  it  (») See st Marl, 
seems,  (/)  that  the  temporal  judges  sometimes  denied  it  to  those  ^^^  ^  ^^^ 
in  inferior  orders,  as  well  as  to  mere  (m)  laymen,  before  the  sta-  Art.Cleri»c.i5. 
tute  of  0,5  Edw.  3.  c.  4.  which  reciting,  '*  that  the  prelates  had  and  the  oW 
''  grievously  complained,  that  secular  clerks,  as  well  chaplains  as  ^  lost^ess' 
**  other  mouks,  and  other  people  of  religion,  had  been  drawn  and  534,  &c. 
"  hanged  by  award  of  the  secular  justices,  in  prejudice  of  the  (fc)KeUw.m. 
"  franchise  of  holy  church,  &c."  doth  enact,  "  that  all  manner  of  m'j'eW.'g^' 
*'  clerks,  as  well  secular  as  religious,  &c.  shall  freely  enjoy  the  100. 
**  privilege  of  holy  church,  &c."  (»)  F.Cor.  tss. 

*^  ^  •^  But  Uiey  tome- 

tiroes  allowed  it  to  mere  laymen,  being  able  to  reid.    F.  Conme,  117. 

Sect.  5.  It  seems,  that  by  a  favourable  interpretation  of  this  (n)  Yetit  waa 
statute,  which  univ0rsally  prevailed  soon  (w)  after  it  was  made,  ^^^^^^^^^ 
not  only  those  actually  admitted  into  some  inferior  order  of  the  gtatate,  quad  U- 
clei^y,  (0)  but  also  those  who  were  qualified  to  be  admitted  tenturanonfaeU 
into  orders,  (which  was  (p)  tried  by  putting  them  to  read  a  verse),  jJ^J^^J^^^^ 
have  been  taken  to  have  a  (q)  right  to  this  privilege,  as  much  as  luram. 
persons  in  holy  orders,  whetner  they  were  persons  lawfully  bom  te  Assize,  19. 
or  (r)  bastards,  (5)  aliens  or  denizens,  in  the  communion  of  the  ^j^q^^^^' 
church  or  (t)  excommunicate,  within  the  common  benefit  of  the  2Hale.372,S73. 
law,  or  (u)  outlaws,  8Cc.  so  that  they  were  not  (x)  heretics  convict,  (0)  Kely.  100, 
"?'  (y)  Jews,  Mahometans,  nor  Pagans ;  nor  under  (z)  perpetual  3^^!^^'  ^^^^ 
disability  of  going  into  orders  ;  admitting  of  no  dispensation,  as  (p)  K^nge, 
(a)  blind  and  maimed  persons  formerly  were,  and  women  (b)  still  100, 101. 
are ;  nor  liable  to  the  objection  of  bigamy,  viz.  of  having  (c)  f^^(^is^^' 
married  two  different  women  successively,  or  a  widow,  which  by  3^  h.  5, 49. 
a  constitution  of  the  Council  of  Lyons,  (cf)  received  in  this  king-  F.  Corone,44. 
dom,  was  a  bar  to  the  demand  of  the  privilege  of  the  clergy,  and  ^^'j^^* 

by  fonrth  general 
point  of  this 
chapter.  (5)9E.4.«8.  Ab.  B.  Cler.  7.  (r)  B.  Clcr.  2«.  2Hale,  37S.  (j)  B.  ClerBV,  JO.  (OB. 
Clergy,  to.  Sum.  «89.  11  Coke,  29.  (u)  SeeS  &  4  W.&  M.9.  11  Coke, f 9. b.  (*)  S. P. C.  iSSw 
B.  Clergy,  «0.  11  Coke,  99.  (y)  B.  Clergy,  20.  1 1  Coke,  29.  Sum.  2t9.  2  Hale,  373.  (i)  It 
Coke,«9.  (a)  11  Coke,  29.  Summary,  2^9.  Cod.  B.  Clergy,  21.  (6)  Finch,  463.  11  Coke,  29. 
See  prea.  21  Jac.  1.  c.  6.  and  3  &  4  W.  &  M.  c  9.  s.  7.  Yet  it  is  admitted,  F.  C«rone,  461.  that  a 
woman  mi^t  claim  the  benefit  of  clergy,  (e)  S.  P.  C.  134, 135.  Rastal,  106.  2  Hafe,  372.  (d)  See 
stBt  of  bigamy,  4  £.  1.  c  5*    5  Coke  de  Jnie  Kegv  ficdesiastico,  13.    S.  P.  C.  125. 

(1)  The  Boman  clergy  consisted  of  two  classes,  were  created  by  the  sacramental  unction,  the  lat- 

those  in  holy  orders,  m.  bishops,  priests,  deacons,  ter,  merely  by  the  episcopal  benediction ;  and  a 

and  sab^eacons,  and  thote  who  were  clerici  m  distribatioo  oif  sacred  vestments.    For  their  re- 

mmtribut,  as  exoreuts  aeolyti,  (or  light  bearers,)  spective  duties,  see  Inst.  Jur.  Can.  Launcdotli, 

singen^  readers,  and  door-keepers.    The  former  lib.  1.  tit.  5. 
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(<2)BA«t.i60.  by  force  of  18  Edw.  S.  c.  2,  was  triable  bj  tlie  certificile  (d)  of 
lif;     ^^      the  bishop. 

11  H.  4. 11.    Ab.F.Ckmme,85.    40£.S.4f.    Ab.  F.  Attonej,  39. 

Sect.  6.  But  it  is  expressly  enacted  by  1  Edw*  6.  c.  1£.  b.  16* 
'^  That  any  person'  who  by  the  law  of  this  realm  ought  to  have 
''  the  benefit  of  his  clei^,  shall  be  admitted  to  it»  although  he 
(/)  S.  P.  C.      ''  have  been  divers  times  married  to  any  single  woman^  or  to  any 
J^:  *'  widow  or  widows,  or  to  two  wives  or  more."  But  it  bore  some 

Dyen  SO].*  (f)  question  whether  this  statute  were  not  imjiliedly  repealed  by 
B.  CJeigy,  20.  1  and  2  Philip  and  Mary»  c.  8.  while  it  stood  in  force,  which  re- 
iHWe^r^  pealed  '*  all  clauses,  &c.  against  the  See  of  Rome.* 

In  what  cases  t  Sect,  ?•  But  Still  all  persons  not  capable  of  holy  ordcia,  aa 
women  shall  women,  who  from  the  delicacy  of  their  frame  seem  to  be  most 
of  derrr''^^^^  Susceptible  of  human  passions,  and  some  others,  were  left  to  the 
Fost.  305.         extreme  rigour  of  the  common  law,  and  to  the  mercy  of  the  crown ; 

for  at  common  law,  all  felonies  except  petit  larceny,  rape,  and , 
mayhem,  were  considered  as  capital  otfences,  unless  in  cases, 
where  the  offender  was  capable  of  holy  orders,  and  qualified  for 
them.  But  it  is  enacted  by  21  Jac.  1.  c.  6. ''  That  on  a  convic- . 
''  tion  of  grand  larceny  under  the  value  of  ten  shillings,  being  no . 
**  burglary,  nor  robbery  in  or  near  the  highway,  nor  a  felonious . 
private  taking  from  the  person,  8cc.  but  only  such  an  offence, 
for  which  a  man  might  have  his  clergy,  they  shall  be  burnt  in 
the  hand,  and  imprisoned.  Sec." 

Sect.  8.  But  it  is  enacted  by  3  and  4  Will,  atad  Mary,  c  9«  s.  7« 
*'  That  where  a  man  being  convicted  of  any  felony  may  demand 

the  benefit  of  his  clergy,  if  a  woman  be  convict^  for  the  same . 

or  the  like  offence,  upon  her  prayer  to  have  the  benefit  of  this 
''  statute,  judgment  of  death  shall  not  be  given  against  her  upon 
**  sucb  conviction,  or  execution  awarded  upon  any  oudawry  for 
'*  such  offence;  but  she  shall  suffer  the  same  punishment  as  a 
'*  man  should  suffer,  that  has  the  benefit  of  his  clergy  alh>wed ' 

him  in  the  like  case;  that  is  to  say,  shall  be  burnt  in  the  hand » 

by  the  gaoler  in  open  court,  and  further  be  kept  in  prison  for 
/'  such  a  time  as  the  justices  in  their  discretion  shall  think  fit,  aO" 
'^  as  the  same  do  not  exceed  one  yearns  imprisonment./' 

The  case  of  the  f  But  it  has  been  determined  upon  the  construction  of  these 
Khiffstonfor  Statutes,  that  a  peeress  convicted  by  her  peers  of  a  clergyable 
bigamy,  11  State  felony,  is  by  law  in  titled  to  the  benefit  of  the  statutes,  so  as  to 
Tnals,  262.        excuse  her  from  capital  punishment,  without  being  burnt  in  the 

hand  or  being  liable  to  any  imprisonment 

(g)  s.  p.  C.  31,  Sect*  9*  It  seems,  (g^  that  one  who  had  been  gnilty  of  sacrilege^ 
3t.  123, 124.  Qf  Qf  breaking  the  prison  of  the  ordinary,  haid  no  right  to  Uie 
F.Cor  112.117.  benefit  of  clergy^  but  at  the  (h)  discretion  of  the  ordinary. 

120.  250.  257.  Sec(^ 

4  Inst.  314. 

12  Assise,  39.  Ah.  B.  Clergy,  10.  17  Assise,  4.  17  £.  3. 13.  Ab.  F.  Corooe,  112.  9  E.  4.  28.- 
Ab.  B.  Clergy,  7.  27  Assise,  42.  Ab.  F.  Cor.  205.  B.  CIcrrr,  13.  11  Coke,  29.  (fc)  Yet  il 
seems  to  be  holden,  26  Assise,  19,  27.  Ab.  B.  Cler.  11, 12.  F.  Corone,  191.  193.  that  one  who  bad 
been  guilty  of  sacrilege  might  demand  it  as  well  as  any  other.  2  Hale,  333.  366.  And  it  seems  to  be 
bolden,  F.  Corone,  232.  250.  257.  419.  2  Hale,  372.  that  one  who  had  broken  the  pvisoD  of  the  or- 
dinary had  no  maimer  of  right  to  it.  12  Assise,  39.  Ab;  B.  Ckrgy,  10.  This  pofaiC  is  oMde  a  putm^ 
9  £dw.  4. 28.  pL  40..   Ab.  B.  Clergy,  7. 
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/Se^,.  10.  It  seenif  dear,  (O.^M  before  the  statute  of  4  Hen.  (p  Sum.  luo. 
7.  c.  Id.  he  who  had  beea  admitted  to  the  benefit  of  clergy,  might  ^*  P*  C*  ^i*  ^^ • 
have  it  a  second  time  as  well  as  the  first,  unless  he  had  broken  s^*p[^|^' 
the  prison  of  the  ordinary,  to  which  he  was  committed  when  4  H.  7.  a.  is. 
dergy  was  first  allowed  him ;  in  which  case  it  seems,  (A  that  he  ^^^^^  ^■**  ^* 
cottUf  not  save  himsdf  firom  a  second  prosecution,  thougn  for  the  A^bfF.^cor!ii«! 
very  same  'felony  for  which  he  was  before  convicted,  unless  he  itaeemitohaTe* 
coidd  shew  a  purgation.  ^  ^T^^^ 

*^     *  where  the  cleik 

wfti  Attainted  before  he  fint  had  the  benefit  of  cler||y.    (j)  F.  Corooe,  SSt.  and  the  books  cited  to  letter 
(d),  wid  to  tho  fbruer  wction. 

.  Sect,  11.  But  by  4  Hen.  7«  c.  Id.  it  is  enacted,  '*  That  every 
person,  not  being  within  orders,  who  hath  once  been  admitted 
lo  the  benefit  of  his  dergy,  eftsoons  arraigned  of  any  such 

'^  oSiBnce,  be  not  admitted  to  have  the  benefit  or  privilege  of  the 

^  deigy,  8ic." 

And  by  4  Hen.  7«  c  IS.  it  is  i>rovided,  **  That  if  any  person  at 
'^  the  second  time  of  asking  his  dergy,  because  he  is  within 
**  orders,  hath  not  there  ready  his  letters  of  his  orders,  or  a  certi- 
''  ficate  of  his  ordinary,  witne8sin|;  the  same;  that  then  the  jus- 
**  tices  afore  whom  he  is  so  arraigned,  shall  give  him  a  day  by 
*'  their  discretion  to  bring  in  his  said  letters  or  certificate ;  and  if 
'^  he  fail,  and  bring  not  at  such  a  dav  his  said  letters  or  certificate, 
**  then  the  person  to  lose  the  benent  of  his  clergy,  as  he  shall  do 
''  that  is  without  orders.'' 

Sect.,l2»  But  by  £8  Hen.  8.  s.  7«  it  is  enacted,  '*  That  persons 
''.within  hoW  orders  shall  l^e  under  the  same  pains  and  dangers 
''  for  the  omnces  referred  to  by  that  statute,  and  be  used  and 
"  ordered  to  all  intents  and  purposes,  as  other  persons  not  being 
*'  within  holy  orders." 

And  b^  S£  Hen.  8.  c.  3.  s.  8.  it  is  further  enacted, ''  That  per- 
''  sons  witliin  holy  orders  who  shall  be  admitted  to  their  clergy, 
*'  shall  be  burnt  in  the  hand  in  like  manner  as  lay  clerks,  and  shall 
*'-  suffer  and  incur  all  such  pains,  dangers,  and  forfeitures,  and  be 
"ordered  and  used  for  their  offences  of  felony,  to  all  intents,  pur* 
'*  poses,  and  constructions,  as  lay  persons  admitted  to  their  clergy 
**  be,  or  ought  to  be,  &c.'' 

Sect.  13.  But  by  1  Edw.  6.  c.  Ii2.  s.  10.  it  is  enacted,  *'  That 
''  in  all  cases  of  felony,  other  than  those  in  that  act  mentioned, 
''  every  person  who  shall  be  found  guilty,  or  confess,  or  stand 
"  mute,  or  not  answer  directly,  shall  have  the  benefit  of  his 
''  dergy,  in  like  manner  and  form  as  before  the  first  year  of  King 
''  Henry  the  Eighth." 

«  And  therefore  it  seems  plain,  that  where  lay  persons  are  not 
excluded  from  the  benefit  of  clergy  the  first  time,  persons'  in  holy 
orders  may  have  it  as  often  as  they  want  it,  in  the  same  manner 
as  they  might  upon  the  foot  of  the  said  statute  of  4  Hen.  7.  c.  13.  ^^f*""'  *^' 
(a)  except  they  shall  be  outlawed,  or  challenge  above  the  number  s.  P.  C.  1S5. 
of  twenty,  in  which  case  they  are  not  within  the  purview  of  (OS. P. C.  135, 
1  Edw. .  o.  which  extends  only  to  those  ''  who  shall  be  found  3^  ^^  ^^ 
y  futlty,  or  confess,  or  stand  mute,  8u:."    But  (6)  where  the  crime  vide  s  Hele, 
itself  charged  against  a  person  in  holy  orders,  is,  by  any  statute,  sfTA.  sre.  SS9. 

generally  34i,34S.545. 
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generally  excluded  fr^m  clergy,  such  ^rsoik  sball  Ho  more  have 
the  beuefit  of  it  than  if  he  were  a  mere  laymaii* 

Sect.  14.  By  34  and  35  Hen.  8.  c.  14.  it  is  recited, ''  That 
divers  persons  had  been  indicted  and  attainted,  and  some  of  them. 
clerks  convict,  and  some  of  them  clerks  attainted,  &c«  before  jus*, 
tices  of  peace,  gaol-delivery,  &c.  within  divers  cities,  counties, 
franchises,  8cc.  the  records  of  which  attainders  and  convictions, 
often,  by  negligence  of  the  clerks,  &c.  having  the  rule  and  keep- 
ing thereof,  had  been  embezzled,  and  not  ready  to  be  objected 
against  such  persons,  being  newly  arraigned  before  other  justices, 
&c.  And  for  that  it  hadi  not  been  known  certainly  whidier  to  re- 
sort for  the  same  records,  because  they  were  not  certified  into 
any  place  certain,  such  offenders  had  often  had  the  benefit  of  the 
clergy  where  they  ought  not,  &o.  Add  thereupon  it  is  enacted. 
That  the  clerk  of  the  crown,  clerks  of  the  peace,  and- clerks  of 
assize,  where  any  such  attainder  or  conviction  shall  be  so  had, 
shall  certify  a  transcript,  briefly  containing  the  effect  of  every- 
such  indictment,  &€•  and  clerk  attainted,  8u:.  that  is  to  say,  the- 
name,  surname,  and  addition  of  every  such  person,  &c.  and  dlie 
''  certainty  of  the  offence,  8cc.  and  the  day  and  place  of  his  at- 
**  tainder  or  conviction.  Sec.  and  the  day  and  place  of  his  offence, 
'*  &c.  before  the  king  in  his  bench  at  Westminster,  there  to  remain 
'^  of  record  for  ever,  within  forty  days  of  such  attainder,  &c.  if  the 
term  be  then,  and  if  not,  then  within  twenty  days  after  the  next 
term,  &c.  on  pain  of  forty  shillings,  &c.  And  that  the  clerk  of 
the  crown  in  the  ki]i|f  s  bench  shall  receive  the  same  without 
''  fee,  under  the  like  pain/' 

Sect.  15.  By  34  and  35  Hen.  8.  c.  14.  it  is  provided, ''  That  if* 

**  there  be  more  persons  contained  in  any  such  indictment,  other 

''  than  such  person  so  attainted  or  convicted,  that  then  such  clerk 

(c)  Omitted  in    <*  ahall  certify  such  transcript  only  {c)  concerning  the  person  or^ 

!^*^^*  K^!*r«      "  persons  so' attainted  or  convicted,  which  shall  be  as  effectual* 

tutes :  but  in-r.  .  *,  -in. 

serted  in  Ruff-       agamst  such  person  and  persoils  agamst  whom  it  shall  be 
head's.  <*  objected,  alledged,  or  pleaded,  as  if  tihe  very  record  were  pre- 

"  sent." 

Sect.  l6.  And  by  34  and  35  Hen.  8.  c.  14.  it  is  farther  enacted; 
''  That  the  said  clerk  of  the  crown  in  the  king's  bench,  at  all 
"  such  times  as  the  justices'  of  gaol'Hlelivery,  or  justices  of  the 
^*  peace,  in  every  county  within  this  realm  of  England,  do  write, 
''  unto  him  for  the  names  of  such  persons,  which  be  so  attainted 
'^  or  convict,  and  certified  in  the  said  bench,  shall  incontinently, 
certify  the  said  names  and  surnames  of  the  said  persoti's;  with 
the  causes  why  and  wherefore  they  were  coh^cted  or  attainted, 
"  unto  the  justices  of  ^ol-delivcry,  or  justices  of  the  pefaoe,  &c. 
*'  on  pain  of  forty  shillmgs." 

Sect.  17.  But  by  34  and  35  Hen.  8.  c.  14.  it  is  provided, 
'*  That  this  act  shall  not  extend  to  the  clerks  of  the  crown,  &c.  in 
Wales  or  Chester,  or  counties  palatine  of  Lancaster  and  Dur- 
ham, to  make  any  transcript  of  any  such  attainder  or  conviction 
before  the  king's  justices  of  his  counties  in  Wales,  &c." 

(d)D^er,s53.        Stct.  18.  It' seems  (tif)  that  the  justices  may,  by  force  of  this 

act. 
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•el*  mile»  in  thair  own  naiiie»>  to-  the  clerk  of  the  crown  in  the 

kiBg'^  bencfai  for  a  certificate  of  the  transeript  of  an  attainder  or 

conviction^  and  need  not  do  it  by  writ  in  the  king's  name  under 

Aeir  ttste,  &o.  which  is  required  (e)  by  the  construction  of  2  and  («)  Sop.  c.  29. 

3  Edw.  6.  c.  24*  where  the  justices  of  one  county  write  to  those  "^^^* 

of  another  for  the  certificate  of  the  attainder  or  acquittal  of  the 

principal,  in  order  to  proceed  against  the  accessary.    And  the 

reason  of  the  diiBfierence  is,  because  in  this  last  case  justices  write 

to  justices,  but  in  the  former  to  an  officer  only. 

Sect*  ld«  By  3  and  4  Will,  and  Mary,  c.  9.  s.  7.  it  is  farther 
provided  as^  followeth :  ^^  Forasmuch  as  such  men  and  women 
who  have  once  had  their  clergy,  8lc*  may  happen  to  be  indicted  ^  ^^^  ^^ 
fof  an  offence  committed  afterwards  in  some  other  county ;"  be 
it  therefore  enacted,  "  That  the  clerk  of  the  crown,  clerk  of  the 
peace,  clerk  of  the  assizes,  where  such  man  or  woman  shall  be 
convicted,  shall,  at  the  request  of  the  prosecutor,  or  any  other 
in  his  majesty's  behalf,  certify  a  transcript  briefly,  and  in  few 
*^  viH>rd8,  containing  the  effect  and  tenor  of  every  indictment  and 
''  conviction  of  such  man  and  women,  of  his  or  her  having  the 
benefit  of  the  clergy,  &e.  and  addition  of  every  such  person  or 
persons,  and  the  certainty  of  the  felony  and  conviction,  to  the 
judges  and  justices  in  such  other  county  where  such  man  or 
''  woman  shall  be  indicted ;  which  certificate  being  produced  in 
"  court,  shall  be  sufficient  proof  that  such  man  or  woman  have 
^'  before  had  the  benefit  of  clergy,  8bc.''  (1) 

As  to  the  Second  Point,  vizs  For  what  crimes  the  benefit  of 
clergy,  or  rather  of  the.  statute^  may  be  demanded ;  I  shall  pre- 
mise^ 

Sect.  20.  First,  That  it  seems  to  be  generally  agreed,  that  by 
the  common  law,  it  is  demandable  as  well  upon  an  (/*)  appeal  as  (/)iiCoke, 
indictment,  for  any  crime  whatsoever  which  subjects  the  offender  ^^' 

to 
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(1)  Against  the  delieiidam's  prajrer  of  clergy  the 
prosecutor  may  file  a  coanter-plea,  alleging  some 
fact  which,  hi  law,  deprives  the  defendant  of  the 
pnrilcga  he  claims..  Tbns,  before  the  statate  <20.' 
Bigamitg  the  offender  on  a  conviction  for  bigamy  in 
the  temporal  courts,  was  allowed  his  clergy  ',  but 
this  privilege  having  been  taken  away  by  the  pope 
at  the  conncU  of  Lyons*  (vide  imie,  sect.  5.)  the 
practice  was  to  enter  a  counter- plea  slating  the  oC« 
fence  to  have  been  committed  within  a  certain  dio- 
cese ;  which  allegation  carried  the  trial  of  the  fact 
uito  the  ecoksiastiea]  oonrt,  and  upcm  a  certificate 
of  the  truth  of  it  from  the  biabop,  the  offender  was 
ousted  of  bis  clergy.  To  thiscounter-plea, how- 
ever, the  prisoner  might  reply,  Aat  the  first  mar- 
riage was  made  within  the  agie  of  consent^  and  that 
he  disagreed  to  it  on  his  attaining  to  raatarity ;  and 
the  issue  taken  on  this  replication  being  triable  by 
the  country  and  not  by  the  bishop^  restoned  the 
offender  to  clergv.  Staondfordc,  154.  4  Inst  ^74. 
2  Hale,  S73.  Thus  also  it  is  a  gpod  counter-plea 
to  the  prayer  of  clergy,  that  the  offender  is  not  en- 
titled to  the  benefit  of  the  statute  in  such  case  made 
and  provided,  becaose  he  was  before  convicted  of 
an  offence,  and  thereupon  prayed  the  benefit  of 
the  8tatute>  which  was  allowed  toliUB,  alleging  the 


truth  of  the  iact»  and  praying  the  judgment  of  the 
Court,  that  he  may  die  according  to  law ;  which 
fact  is  to  be  tried  by  the  record  in  pursuance  of 
S4  &S5  Hen.  8.  c.  14.  Staundforde,  1S5.— Divers 
other  counter-pleas  also  by  whiob  an  offender  may 
be  deprived  of  clergy  may  be  firaroed  from  a  ood- 
sideration  of  the  persons  to  whom  h  ia  aUoved  or 
denied  by  the  coramon  law,  and  of  the  ctrcom* 
stances  under  whaoh  that  aUowanoe  or  denial  of  it 
has  been  placed  by  divers  acts  of  parliament* 
Staundforde,  1198. — ^The  use  of  this  connter-ple% 
howevetf  had  for  many  years  become  obsolete  and 
out  of  pfaetice ;  no  traces  «f  it  appearing  in  any  of 
the  books  since  the  time  of  Sir  William  Staund* 
forde,  who  was  chief  justice  of  the  king's  bench  in 
the  reign  of  Qoeea  Sliaabelh.*  But  the  daring 
praetices  of  some  money  coiners  have  occasioned 
Its  revival,  and  accordingly  in  the  case  of  the  King 
o.  Marslou  Rolhwell  and  Mary  •Child,  who  were 
convicted  for  coaning,  at  the  old  Bailev,  in  Septcm^ 
her  sessions,  1783,  before.  Mr.  Justice  Ashnnrst, 
the  counsel  for  the  crown  filed  a  counter-plea  of 
record  on  the  part  of  the  prosecution,  alleging  that 
they  had  been  belbfto  allowed  the  benefit  of  the 
statute,  &c.  and  the  offenders  were  thereby  ousted 
of  thdr  clergy. 
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(g^)S.P.C.i«4,  to  the  (g)  loss  of  life  or  member,  except  (A)  high  treason^ (whether 
RndT'^i.^'s.  *gai"''^  ^^e  king's  person  (i)  or  not),  and  sacrilege ;  for  the  first 
(ft)S.'p.c!i«4.'  of  which  the  common  law  seems  to  give  the  offender  no  manner 
F.  Cofone,  S8S.  of  right  to  the  benefit  of  his  clergy,  and  for  the  latter  to  have  it 
Ablpf Cor." 8.  ^^^  ^^  ^^  discretion  of  the  ordinary,  as  hath  been  more  folly 
B.  Clergy,  6. '    shewn  in  the  ninth  section. 

Vide  S  Inst  654. 

And  all  new-created  treasons  which  in  jodgnent  of  law  are  levelled  at  the  peiaon  of  the  king  or  bia  royal 
majesty,  are  excladed  without  special  words  for  that  purpose,  as  coming  within  the  exception  of  the  sta- 
tute de  Ciero,  Foster,  190.  (i)  So  it  appears  from  the  books  cited  to  letter  (h).  Yet  in  Sdmmaxy, 
530.  and  11  Coke,  29.  and  B.  Clergy,  25.  31.  it  seems  to  be  holden,  that  by  the  common  law  clergy 
was  excluded  from  such  high  treason  only  as  was  against  tlie  person  of  the  king.  '  But  ^luers  upon  what 
ground  this  is  holden.    And  see  S5  £.  3.  de  Clero,  c.  5.  and  t  Hale,  33S.  and  Foster,  191. 

(k)  S.P.C.  124.  Sect.  21.  Secondly,  That  it  seems  to  be  doubtful,  (k)  whether 
li'S^^k*^'  it  were  demandable  at  the  common  law  for  petit  treason.  But 
11  Coke,  29.      this  ^^s  settled  by  25  Edw.  3.  de  Clero,  c.  4.  which  expressly 

allows  it  for  ''  any  treasons  or  felonies  touching  other  persons 
"  than'theking  himself,  or  his  royal  majesty.'' 

(0  Sop.  c.  25.        Sect.  22.  Thirdly,  That  after  this  a  construction  (/)  prevailed 

r^p  cf  124  ^^^  clergy  might  be  denied  to  felons  char|;ed  as  insidiatore$ 

2  Hale,  328.  viarum,  et  depopulatores  agrorum,.    But  this  is  remedied  by  the 

333.  fourth  of  Henry  the  Fourth,  chapter  the  second. 

(m)  Sum.  230.  From  these  premises  it  seems  to  be  generally  agreed,  (m)  that 
^^'  the  following  conclusions  necessarily  follow : 

Sect.  23.  First,  So  far  aB  a  person,  who  in  respect  of  his 
orders  or  learning,  or  otherwise,  is  qualified  to  be  admitted  to 
(n)S  V  C        ^^^  benefit  of  clergy,  is  denied  it  in  respect  of  his  {n)  crime,  not 
124, ice'  amounting  to  high  treason  or  sacrilege;  such  denial  must  be 

Sum.  232,  &c.  grounded  on  some  act  of  (o)  parliament  made  since  the  tweoty- 
fo)  2  Hale,  332.  fifth  ^^f  Edward  the  Third. 

Summary,  230. 

(p)  Sum.  230.        Sect.  24.  Secondly,  Wherever  an  offence  is  made  felony  by 
2  Haic430.334.  gtatute,  it  ip)  shall  have  the  benefit  of  clergy,  unless  it  be  ex- 
pressly excluded  from  it. 

(9)  Sum.  231.  Sect.  9^.  Thirdly,  Wherever  a  person  is  denied  the  benefit 
*Hale^336^.  of  clergy,  in  respect  of  a  statute,  excluding  it  from  the  crime 
sV.C.  11 4.130.  charged  against  him,  the  (q)  indictment  or  appeal,  and  the  (r) 
(r)S.P.C.i30.  evidence  thereon,  must  expressly  bring  his  case  within  the  words 
Dvcr,  261.224.  of  such  Statute.  And  therefore,  if  a  (5)  murder  be  not  expressly 
s!  P."c.  130.'  ^^^'  ^^^  proved  to  have  been  done  of  malice  prepense ;  and  the 
Dyer, 261.  offence  of  an  accessary  (f)  before,  to  have  been  done  maliciously; 
Vid.  23  H.  8.  c  and  that  of  a  («)  cut-purse  clam  et  secrete  i  persona,  &c.  the  of- 
i'e.  6.12.8.10.  f^n<lc>''  shall  have  his  clergy.  And  agreeably  hereto  it  hath  been 
(t)  Sum.  231.  adjudged,  {x)  that  an  indictment  of  robbery  *'  in  quMam  via  regid 
ii^k^^lr  P^^^^  ducenf  de  London  ad  Islington,"  shall  not  oust  the  de- 
Dyer,  183.  *  fender  of  the  benefit  of  his  clergy ;  because  the  words  of  the  sta* 
VMe  4  &  5       tute  (v)  to  this  purpose  are  in,  or  about,  or  near  the  highway.   , 

Ph.  &  M.  41. 

(tt)  Sum.  231.  8  EIu.  c.  4.  (x)  Moore,  5.  2  Hale,  349.  (y)  23  Hen.  8.  c.  1 .  s.  3.  1  Edw.  6.  c  il 
Par.  10.  4  &  5  Pb.  &  M.  4.  But  by  2  &  3  Will.  &  Mar^,  c.  9.  the  benefit  of  clergy  is  taken  away  ga. 
nerally  from  the  crime  of  robbery,  and  therefore  an  indictment  without  these  words  would  not  perfaii)^ 
be  good. 

(«)  1  And.  195.       Yet  it  hath  been  adjudged,  (z)  that  an  indictment  against  a  man 

as  accessary  to  a  murdfer  before  the  fact,  by  the  words  tnalitiosi 

excitavitp 
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exciiaoii,  mavit  ei  procuravit.  Sec.  is  sufficient  to  oust  the  offender  Foster's  Crown 
of  the  benefit  of  clergy,  by  force  of  4  and  5  Philip  &  Mary,  the  ^^»  ^^'  ^^^* 
words  whereof  are«  **  that  all  persous  who  shall  maliciously  com« 
"  maud,  hire,  or  counsel  any  person,  8cc/'  which  are  not  expressly 
pursued  in  such  indictment.  But  the  counselling  another  being 
necessarily  included  in  the  moving,  procurmg,  and  exciting  him, 
which  therefore  are  tantamount  in  sense  and  different  only  in  the 
manner  of  expression,  such  an  indictment  is  as  much  within  the 
statute  as  if  it  followed  the  very  words. 

Also  it  hath  been  adjudged,  that  in  order  to  oust  a  man  of  the  i  Ventris,  iS. 
benefit  of  clergy  by  force  of  a  statute  which  takes  it  away  from  a  <  Hale,  i9i. 
capital  offence  at  common  law,  there  is  no  need  that  the  indict- 
ment or  appeal  conclude  contra  formam  ttatuti^  because  the  sta- 
tute doth  no  way  alter  die  nature  of  the  offence,  but  only  leaves  it 
to  its  proper  judgment,  and  takes  away  a  personal  privilege  or 
exemption  from  such  judgment. 

Sect.  £6.  FouBTHLY,  A  statute  excluding  the  principals  from 
the  benefit  of  clergy,  doth  (a)  not  thereby  exclude  the  accessaries  (a)  Sum.  7. 58. 
before  or  after.     Neither  (6)  doth  a  statute  excluding  the  acces-  |^^j 
saries  thereby  exclude  the  principals.    And  it  seems  agreed,  (c)  ^  Q6ke,  t9  to* 
that  where  a  statute  excludes  those  from  the  clergy  who  shall  b^  36. 
found  guilty  of  petit  treason,  murder,  burglary,  robbery,  or  any  p'^^^oo^iss 
other  kind  of  crmies,  it  shall  be  construed  to  intend  only  to  ex-  8^%'&  5  Ph.* 
elude  the  principals,  and  not  accessaries  before  or  after,  notwith-  &  M.4. 
standing  tbey  are  certainly  in  a  high  degree  partakers  in  the  guilt  ^^^*  ^^  ^ 
of  the  principal  offender,  as  hath  been  more  fully  shewn  chapter  q,)  ii  Coke,  <9 
9Q,  sections  13,  14.    Yet  inasmuch  as  such  statutes,  taking  away  to  36. 
a  privilege  of  so  high  a  consequence  to  the  subject,  ought  to  re-  ^\^'  ^587 
ceive  the  strictest  interpretation,  and  the  words  of  them  may,  1  And.  195.  ' 
without  any  manner  of  strain,  or  repugnance  to  the  general  rules  l>jrer,  99.  i85. 
of  law,  be  taken  in  such  a  sense  as  will  include  the  principals  ^^'  ^^^  ^^ 
only,  I  do  not  know  that  they  have  ever  been  carried  farther. 

Sect.  27*  Fifthly,  Where  clergy  is  allowable,  it  shall  be  as  (d)  Sum.  S3f . 
much  allovired  to.  one  who  stands  (a)  mute,  or  challenges  peremp-  ^  ^*  ^*  ^-  ^  <• 
torily  (e)  above  the  number  of  twenty,  or  is  {f)  outlawed,  &c.  as  ^1^^550.*'** 
.  to  one  who  is  convicted  by  verdict,  or  confession,  &c.  Con.  F.Corone, 

t83. 
'(•)SH.7.  If.    Ab.6.  Clergy,  17.    F.  Corone,  61.    Sam.t31.    f 5  H.  8.  c.  3. s.  t.    3&4W.&M. 
a9.      (/*)  11  CoIr,  f9.    ^S&4  W.&M.C.9. 

Sect.  28.  Sixthly,  A  statute  taking  the  benefit  of  cler^ firom  ^f^.^^f^^^ 
those  who  shall  be  found  guilty,  doth  not  (g)  thereby  take  it  from  w.  &  M.*c.  9. 
those  who  stand  mute,  or  challenge  peremptorily  above  the  num-  ii  Coke,Poiil- 
ber  of  twenty,  or  are  outlawed,  &c.  ?Hate*as6 

Sect.  ^9.  Seventhly,  But  it  seems  (A)  clear,  that  a  statute  (&}iiCoke,29. 
taking  it  away  from  those  who  shall  be  found  guilty,  extends  as 
well  to  those  who  shall  confess  themselves  guilty.upon  record,  as 
to  those  .who  shall  be  found  guilty  by  .verdict;  for  as  the  latter 
are  found  guilty  by. a  jury,  so.  are  the.  former  by  the  court,  and 
their  conviction  being  firom  their  own  mouths,  is  of  the  highest 
nature  possible. 

And  now  I  shall  endeavour,  to  shew  for  what  crimes  persons 
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are  excluded  from  the  benefit  of  clergy  bj  statutes  made  since  25 
Edw.  3*  c.  4.  winch  being  somewhat  perplexed  aad  intricate,  I 
-shall  for  the  better  clearing  of  this  matter,  firdt  take  a  general  view 
of  those  statutes  so  for  as  they  are  in  force  at  this  day,  and  then 
ahall  more  distinctly  consider  them  as  they  particularly  concern 
the  several  kinds  of  capital  crimes. 

Sect.  SO.  The  first  of  those  statutes  I  shall  take  notice  of,  is 
£3  Hen.  8.  c.  1.  s.  3.  by  which  it  is  enacted,  ''  That  no  person 
**  who  shall  be  found  guilty  after  the  laws  of  this  laud  for  any 
manner  of  petit  treason,  or  for  any  wilful  murder  of  malice  pre- 
pensed^-«or  for  robbing  any  churches,  chapeb,  or  o<lher  holy 
places,— or  for  robbing  of  any  person  or  persons,  in  their  dwell- 
mg  houses,  or  dwelling  place,  the  owner  or  dweMer  in  the  aame 
house,  his  wife,  his  chQdren,  or  servants,  then  being  within,  and 
put  in  fear  and  dread  by  the  ssne^— ^r  for  robbing  of  any  per-  | 

^tofte^b^t'    **  ®^°  ^^  persons  in  or  near  about  (4)  the  highways,r-«or  for  wilfid  ' 

Puitoo  omits  the  *'  burning  of  any  dwelling  houses  or  bams,  wherein  any  grain  or 
word  about,  and  **  com  shall  happen  to  be, — nor  any  person  or  persons  being 
Keble  the  word  t<  found  guilty  of  any  abetment,  procurement,  helping,  maintain- 
ing, or  counselling  of  or  to  any  such  petit  treasons,  murders  or 
felonies,  shall  be  admitted  to  his  clergy;  such  as  be  within  holy 
*'  orders  only  excepted.** 

(k)  1  \  Coke,  M  ^^-  ^  1  •  NoTE,  That  tfaiB  Statute  extends  (i)  as  well  to  appeab 
2  Hale,  588.  as  to  indictments  and  to  those  who  shall  (/)  confess,  as  much  as 
(0  Sup.  •.  flS.     |||03e.  ^Q  g||3|]  plead  and  be  found  guilty.    For  the  words  are 

general,  ^  that  no  person  who  shall  be  found  guilty  after  the  laws 

m)  11  Coke,  30.  **  ^^  this  realm,  &c.  shall  be  admitted  to  his  clergy,  &c"     But  it 

n)  See  preaqo.   extends  ttot  (m)  to  persous  outlawed,  and  was  eai^y  evaded  (n)  by 

11  Cobs  90.'  ^  P^i'MM  brought  to  their  trials,  by  standing  mute  or  challenging 

peremptorily  above  the  number  of  twenty,  whereby  they  prevented 

their  being  found  guilty. 

Sect.  32.  But  these  two  last  defects  are  provided  for   by  25 

Hen.  S.  c.  3«  by  which  it  is  enacted,  par.  2,  **  That  eveiy  person 

**  vrho  shall  from  thenceforth  be  indicted  of  petit  treason,*-^wiUul 

burning  of  houses,-*«-murder,-*-robbery,— tmrghuy,— or  odier 

felony,  according  to  the  tenor  and  meaning  of  23  Hen.  8.  and 

''  thereupon  arraigned,  do  stand  mute  of  malice  or  froward  mind, 

(0)  This  chal-     ''  or  challenge  peremptorily  above  the  number  of  twenty  (;>),  or 

lengiB  now  imp    '*  else  will  not,  or  do  not  answer  directly  to  the  same  indictment 

to  Ac'd^oT*  **  ^^^  felony  whereupon  he  is  so  arraigned,  shall  from  thenceforth 

dergj,  for  the    ''  lose  the  benefit  and  privilege  of  his  clergy,  in  like  manner  and 

challenge  is       •<  form  as  if  he  had  directly  pleaded  to  the  said  petit  treason, 

2  Hale  ^.345.  "  murder,  robbery,  burglary,  or  other  felony,  whereupon  he  is  so 

^'  arraigned,  and  thereupon  had  been  found  guilty,  after  the  laws 

"  of  the  land." 

(p)iiCoke,3i.  Se^.SS.  But  this  statute  extends  not  (p)  to  those  who  are 
1  Hale,  573.       outlawed,  any  more  than  23  Hen.  8.     Neither  doth  it  extend  to 

app€Als>  nor  to  accessaries  before,  both  of  which  are  included  in 

the  twenty-third  of  Henry  the  Eighth. 

Sect.  34.  After  came  the  statute  of  1  Edw.  6.  c.  12.  s.  10. 
^'  That  no  person  who  shall  be  in. due  form  of  the  lawa  attainted 

''  or 
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5'  or  coBvieted  odT  murder  of  malice  pcepensed,  or  of  poiaoning  of 
^'  malice  prepensed,  or  of  breakiag  c^  any  house  <bj  day  or  by 
**  nigbt»  any  person  being  then  in  the  same  house  where  the  same 
breaking  shall  be  committed,  and  thereby  put  in  dread;  or  of 
robbiug  any  person  in  the  .high\iray^  or  near  the  highway ;  or 
of  feloniously  stealing  of  horses^  geldings,  or  mares,  or  of  felo- 
niously taking  of  any  goods  out  of  any  parish  church,  or  other 
churojb  or  chapel ;  or  being  indicted  or  appealed  of  any  of  the 
**  same  offences,  and  thereupon  found  guilty  by  verdict  of  twelve 
men,  or  shall  confess  the  same  upon  his  arraignment ;  or  will 
not  answer  directly  according  to  the  laws  of  this  realm,  or  shall 
''  stand  wiHuily,  or  of  malice,  mute,  shall  not  be  admitted  to  the 
f'  bctii^fit  of  his  clergy:  and  jkb^t  in  all  other  cases  of  felcmy  all 
pfrsqns  tliat  ^9i\  b^  arraigned^  or  found  guilty  upton  their 
arrai^unent,  or  sihall  confess  o^  stand  inute  in  form  aforesaid*  or 
i*  wiU  Qot  answer  directly  in  Cprm  aforesaid,  shall  have  their 
\*  deigy  in  the  same  mwner  as  before  the  first  year  of  King 
''  tlem7  the  Eigbth." 

•    Sect.  35.  Note,  That  this  statute  extends  as  well  to  (y)  appeals  (g)  ii  Coke,32. 

as  to  indictments,  in  which  respect  it  is  more  fully  penned  than  *  ^**«»  ^3- 

25  Hen.  8.  and  that  it  extends  to  persons  in  holy  (r)  orders,  as 

much  as  to  laymen,  and  to  all  persons  attainted  in  general,  and  /^  ^^  Coke, 

consequently  to  those  who  are  outlayired,  in  which  respects  it  is  3i,  si* 

more  fully  penned  that  either  twenty-third  or  twenty-fifth  of  Henry 

the  Eighth.     Yet  it  hath  several  considerable  defects;  as 

Sect.  36.  PiBST,  In  that  it  doth  not  exclude  du>s6  from  the  (#}  u  Co.  32. 
benefit  of  the  clergy,  who  challei^e  above  the  number  of  twejity ;  ^^'^'^l^^' 
so  that  it  is  easily  made  inefiectua,!  (s)  by  taking  such  challenges  f^e.  it  is  made 
as  to  crimes  excluded  from  the  benefit  of  clergy  by  this  statute^  a  fiuert  whether 
and  no  other.   But  as  to  the  crimes  within  25  Hen.  8.  it  (/)  seems  ^^^  "^^^^^^ 
plain,  that  a  person  that  takes  such  challenges  might  be  excluded  t^^J^  not 
from  his  clergy  by  force  of  that  statute  even  before  it  was  revived  inclad^  under 
by  5  and  6  l^w.  6.  set  forth  more  at  large  sect.  42.  &c.  because  *^«  ''^  ^^' 
1  £dw.  6.  restores  the  benefit  of  clergy,  as  it  was  before  the  /Jj  g^j  i„  ^^ 
reign  of  Henry  the  Eighth,  to  sucl|  only  as  shall  be  found  guilty,  Coke,  32.  it 
or  confess^  or  stand  mute,  or  not  answer  directly;  and  conse-  »«««?>  to  be 
quently  (t<)  those  who  challenge  above  th^  number  of  twenty,  seem  holdS^ 
dearly  to  be  excluded,  in  the  same  manner  as  if  the  first  of  (u)  Vide  Sivn* 
Edward  the  sixth  hath  never  been  made.  ^^' 

Sect.  37.  Secondly,  In  that  it  omits  accessaries  in  the  clause 
which  takes  a^^ay  clergy,  but  includes  them  in  that  which  restores 
it,  which  is  geneiral  as  to  all  cases  of  felony,  not  mentioned  in  thp 
act,  whereof  any  person  shall  be  found  guilty,  and  consequently 
as  to  accessaries  wholly  takes  off  the  force  of  23  Hen.  8.  which 
extends  only  to  thos6  who  are  found  guilty,  and  is  the  only  sta- 
tute in  this  reign  which  excludes  accessaries  from  the  clersy* 
And  accordingly  we  find,  (x)  that  after  this  statute  accessaries  WiiCoke,3i. 
were  admitted  to  their  clergy,  in  the  same  manner  as  before  the  ^^^^'  ^^' 
feign  of  Hen.  8.  till  the  making  of  4  and  5  Ph.  &  Mary,  set  forth 
tnorc  at  large  section  forty-five. 

Sed.  38.  Thirblt,  In  that  it  also  omits  arson  in  the  clause 
vhich  takes  away  clergy,  but  includes  it  in  the  general  words  of 

that 
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(y)  11  Coke,  ^^^^  which  restores 'it,  and  consequently  r&<ntided  those  (y)  con- 
Si,  Sf ,  &c.  '  vict  of  it  to  clergy,  in  all  cases  but  that  of  challenging  more  than 
Vide  rap.  s.  36.  twenty^  till  the  making  of  5  and  6  Edw.  6.  as  shall  be  more  fully 

shewn  hereafter. 

Sect.  39.  FouBTHLY,  In  that  the  clause  which  ousts  horse- 
stealers of  their  clergy,  is  worded  in  such  a  manner  as  makes  it 
doubtful  whether  it  extend  to  those  who  steal  but  one,  which 
(s)  Vide  infra,     occasioned  the  making  of  2  (2)  and  3  Edw.  6.  c«  33*  which  de- 
"^^  ^^'  clares,  '*  That  a  person  feloniously  stealing  one  horse,  gelding  or 

'^  mare,  shall  be  put  from  his  clergy,  in  the  same  manner  as  if  he 
*^  had  been  indicted  or  appealed  for  stealing  of  two,  8u:. 

Sect.  40.    FiFTHLT,  In  that  the  clause  which  ousts  house- 
breakers of  their  clergy,  is  not  worded  in  such  a  manner  as  fully 
brings  their  offence  under  the  notion  of  felony ;  for  it  is  thus  ex- 
pressed, "  Any  person  who  shall  be  attainted,  &c.  of  breaking 
V  any  house  by  day  or  nighty  any  person  being  dierein  and  put  in 
"  fear  or  dread,  8&c.'*    But  such  a  breaking  even  in  the  .night  is 
no  felony,  unless  it  be  done  with  an  intent  to  commit  a  felony, 
which  makes  it  burglary;  neither  can  it  be  felony,  if  done  in  the 
(a)  Yet  jusBn,    day  with  any  intent  whatsoever ;  for  though  a  felony  follow,  which 
ibr  this  matter  is  may  make  the  house-breaking  done  with  an  intent  to  commit  it, 
**reMed'*^  "*     properly  enough  to  be  called  felonious ;  yet  it  seems,  that  it  can- 
s.  P.  C*.  126.     ^o^  make  it  become  (a)  a  felony,  because  it  is  not  reducible  to 
11  Coke,  31, 3f.  any  species  of  felony.    And  therefore  the  statute  must  be  sup- 
12a'  ^'^'  ^^'  plied  by  a  reasonable  intendment,  and  (b)  construed  to  mean  such 
iiCoke,3i,S2.  house-breaking  only  as  aniounts  to,  or  is  attended  with  felony. 

•  _  » 

(11)11  Coke,  31.      Sect.  41.  It  is  holden  by  Sir  Edward  Coke,  (c)  that  piracy  was 

restored  to  the  benefit  of  clergy  by  this  statute ;  but  as  to  piracy 

(d)  Moor,  756.  ou  the  high  sea,  the  contrary  hadi  been  solemnly  (d)  adjudged 
3  Inst.  111.       and  confirmed  by  constant  experience,  and  is  certainly  agreeable 

(e)  B.  1.  c.  so.  to  the  (e)  legal  notion  of  piracy  in  other  cases ;  which  being  a 
■•  ^»J-  capital  offence  by  the  civil  law  only  (even  after  the  statute  of  23 
t    ale,  370.      jj^^  g^  ^^  ^^^  which  altered  not  the  nature  of  the  offence,  but 

only  the  manner  of  the  trial),  shall  not  be  included  in  a  statute 
speaking  generally  of  felonies,  which  shall  be  construed  only  of 
those  felonies  which  are  such  by  our  law ;  as  those  piracies  are 

(/)  Bk.  1.  c     (J)  which  are  committed  in  a  creek  or  port  within  the  body  of  a 

«Hlie,1l69.      county,  but  no  other. 

Sect.  42.  The  next  general  statute  relating  to  these  matters  is 
5  and  6  Edw.  6.  c.  10.  which  first  recites  the  above-mentioned 
(g)  Vide  sop.     (g)  clause  of  23  Hen.  8.  concerning  clergy,  and  takes  notice  that 
sect.  30.  it  was  defective  in  omitting  those  who  rob,  &c.  in  one  county, 

and  remove  the  thing  taken  into  another,  and  there  tried,  &c.  and 
that  this  omission  was  supplied  by  25  Hen.  8.  and  that  the  said 
statute  of  25  Hen.  8.  was  in  this  respect  made  ineffectual  by. 
1  Edw.  6.  c.  12.  which  restored  clergy  as  it  stood  before  the  reign 
of  ilen.  8.  to  all  the  felonies  not  tlierein  mentioned ;  and  that  by 
reason  of  the  said  statute  of  1  Edw.  6.  divers  persons  had  com- 
mitted robberies,  &c.  in  one  county  and  after  had  been  taken,  &c. 
and  tried  in  another,  and  there  had  their  clergy,  which  they  would 
s  Hale,  341.      not  have  bad,  if  the  said,  statute  of  25  Hen.  8.  had  stood  ia  force ; 

and  then  goes  on  in  these  words,  '^  For  redress  wheivof  firom 

"  henceforth 
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"  henceforth  to  be  had,  be  it  enacted,  8cc.  that  the  said  act  made 
''  in  the  said  25  year,  touching  the  putting  of  such  offenders  from 
^' their  clergy;  and  every  article,  clause  and  sentence  contained 
*^  in  the  same,  touching  clergy,  shall,  from  henceforth,  touching 
'*  such  offence  to  be  henceforth  committed  and  done,  stand,  re- 
**  main,  and  be  in  full  strength  and  virtue,  in  such  manner  and 
''  form,  as  it  did  before  the  making  of  the  said  act  in  the  first  year 
'^  of  the  reign  of  our  sovereign  lord  the  king  that  now  is ;  any 
**  clause,  article,  or  sentence  comprised  therein  to  the  contrary 
**  notwithstanding." 

Sect.  43.  It  was  for  some  time  a  great  question.  Whether 
this  statute  revived  9,5  Hen.  8.  for  the  whole,  or  only  for  such 
part  of  it  which  relates  to  felons  removing  the  thing  feloniously 
taken  into  a  different  county  from  that  wherein  they  took  it,  and 
there  tried,  8cc.  And  Sir  William  Staundforde  (g)  inclines  to  (^)S.F.C.i28. 
the  latter  opinion:  because  the  words  are,  ''  that  the  said  act 
made  in  the  said  twenty-fifth  year,  touching  the  putting  such 
offenders  from  their  clergy,  shall  be  revived,  &c.''  where  the 
word  "  such"  shall  have  relation  only  to  the  offenders  mentioned 
before ;  which  are  those  who  steal  in  one  county,  and  remove 
the  thing,  stolen  into  another.  And  this  objection  is  strength- 
ened (6)  by  the  title  of  the  act,  which  is  only  this*,  ''That  such  as  (A) ii Coke, S3. 
''  rob  in  one  shire,  and  fly  into  another,  shall  not  have  their 
**  clergy."  To  which  it  may  added,  that  all  statutes  which  take 
away,  are  to  be  construed  strictly  infavorem  vita. 

Yet  it  hath  been  adjudged,  (i)  and  is,  as  I  take  it,  fully  (k)  (i)  ii  Coke, 
settled,  that  this  statute  revived  25  Hen.  8.  as  to  every  other  ^s,  34, 35. 
part  of  it,  as  well  as  that  concerning  felons  carrying  the  things  ^^^  ""'  *^*  ^^ 
stolen  from  one  county  into  another.     For  granting  that  the  2  Hale,  341. 
makers  of-  the  statute  of  5  &  6  Edw.  6.  had  the  case  of  such  See  Rastal's 
felons  principally  in  their  view;  which  appears  pretty  plainly,  cfei^^'pir.^ie. 
not  only  from  the  title  of  the  statute,  but  also  from  the  preamble 
and  purview ;  for  the  preamble  expressly  takes  notice  of  no 
other  mischief  from  the  repeal  of  25  Hen.  8.  but  only  this, 
*'  that  thereby  many  of  such  felons  had  their   clergy ;"    and 
then  follows  the  enacting  clause,  which  begins  in  these  words, 
"  For  redress  whereof,"  and  then  goes  on,  "  be  it  enacted,  &c. 
''  that  26  Hen.  8.  touching  such  offenders  and  such  offences, 
«'  remain  in  full  force :"  yet  considering  that  the  .statute  of  5  8c  6 
Edw.  6.  begins  with  a  recital  of  the  whole  clause  of  23  Hen.  8. 
wherein  there  are  several  other  offences  contained,  and  that  the 
words  ''  such  offenders  and  such  offences"  in  the  enacting  clause 
of  5  and  6  Edw.  6.  may  properly  enough  refer  to  them,  as  well 
as  to  the  offence  of  the  felons  mentioned  next  immediately  be- 
fore ;  and  farther  considering  that  the  words,  "  such  offenders 
'*  and  such  offences,"  may  properly  enough.be  taken  to  include 
all  such  in  mischief,  and  such  in  inconvenience,  according  to  the 
received  (/)  construction  of  the  word  '*  such"  in  some  other  sta-  (/)  11  Coke,  33. 
tutes,  and  i  fortiori  those  in  greater  mischief  and  greater  incon- 
venience^ as  almost  all  the  other  offences  specified  in  25  Hen.  8. 
aiy,  as  for  instance,  petit  treason,  murder,  arson,  8cc. ;  and  that  ,  v      ^^j^^ 
it  is  a  received  (m)  construction  of  penal  statutes,  to  extend  them  33, 34. 
to  all  cases  that  come  within  the  meaning  of  the  words ;  and  Vide  sup.  s.  25. 

vcTl.  n.  -         II 
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that  it  would  be  absurd  to  imagine  that  the  makers  of  the  statute 
intended  to  put  those  who  carried  goods  stolen  into  a  ditferent 
county^  in  a  worse  case  in  such  county  than  in  that  wherein  they 
stole  them,  as  they  must  be,  if  25  Hen.  8.  were  only  revived 
against  them  where  they  carried  the  thing  stolen  into  a  different 
county,  for  by  such  a  construction  they  would  have  been  ex- 
cluded from  clergy,  in  the  county  wherein  they  cotnmitted  the 
the  robbery,  by  1  Edw.  6.  c.  1 2.  only,  which  not  eictending  to 
those  who  challenge  above  the  number  of  twenty,  might  easily  be 
evaded,  whereas  in  a  different  county  they  would  be  eiccUided 

(n)  11  Coke,  34.  from  it  in  such  case  by  25  Hen.  8.;  to  which  may  be  added,  («) 
that  the  first  sentence  of  the  purview  of  5  &  6  Edw.  6.  viz.  *'  that 
'^  the  said  act  of  25  Hen.  8.  touching  the  putting  such  offenders 
^'  from  their  clergy,"  had  been  sufficient,  if  no  more  bad  been 
intended  but  the  excluding  those  who  rob  in  one  county  and  fly 
into  another,  and  therefore  it  in  most  natural  to  intend  that  it  was 
the  meaning  of  the  makers  of  the  statute,  by  adding  those  farther 
words>  "  diat  every  article,  clause  and  sentence  in  the  same, 
'^  touching  clergy,  shall,  touching  such  offences,  remain,  &c."  to 
revive  the  whole  statute  so  far  as  it  related  to  clergy  :  and  since 
the  whole  statute  of  25  Hen.  8.  is  revived,  it  follows  by  a  neces- 

c-  T?  #  wK  ®^'*y  consequence,  that  so  much  of  23  Hen.  8.  also  as  is  expressly 
ainrmed  by  it,  is  revived  also. 

Sect,  44.  And  therefore « since  25  Hen.  8.  having  recited  the 
clause  of  23  Hen.  8.  concerning  clergy,  and  the  mischief  that  it 
extended  only  to  those  who  are  found  guilty,  expressly  enacts, 
'^  That  whoever  shall  be  indicted  of  petit  treason,  wilful  burning 
of  houses,  murder,  robbery  or  burglary,  or  other  felony,  ac- 
cording to  the  tenor  and  meaning  of  the  said  statute,  and  stand 
''  mute,  or  challenge  peremptorily  above  twenty,  &c.  shall  lose 
''  the  benefit  of  the  clergy,  in  like  manner  as  if  he  had  pleaded, 
(o)  11  Coke,  34,  ''and  been  found  guilty;"  whereby  it  affirms  and  inforces  the 
^^'  23  Hen.  8.  as  to  those  found  guilty  of  such  crimes;  it  follows  by 

1  Hale  570  *  ^  uecessary  consequence,  that  persons  not  in  holy  orders  found 
571,  &c.  '  guilty  of  petit  treason,  or  (o)  arson,  which  were  omitted  by  1 
fHalc,  345,  Edw.  6.  are  excluded  from  clergy  by  23  Hen.  8.  thus  affirmed 
Con.  Savil  46.  *"^  enforced  by  25  Hen.  8.  and  consequently  revived  by  5  &  6 
S.  P.  c.  125. '   Edward  the  Sixth. 

(p)  Vide  sap.  Sect.  45.  But  it  is  observable,  that  the  said  statute  of  25  Hen. 
sect.  33.  g^  wholly  omits  (/>)  accessaries,  as  well  as  1  Edw.  6.     But  to 

remedy  this  defect,  it  is  enacted  by  4  and  5  Ph.  &  Mary,  c.  4. 
*^  That  every  person  that  shall  maliciously  command,  hire,  or 
"  counsel  any  person  or  persons,  to  commit  or  do  any  petit  trea-. 
"  son,  wilful  murder,  or  to  do  any  robbery  in  any  dwelhng  house 
or  houses,  or  to  commit  or  do  any  robbery  in  or  near  the  high- 
way In  the  realm  of  England,  or  in  any  other  the  queen's  do- 
minions, or  to  commit  or  do  any  robbery  in  any  place  within 
the  Marches  of  England  against  Scotland,  or  wilfully  to  bum 
any  dwelling  house,  or  any  part  thereof,  or  any  bam  then  hav- 
ing corn  or  grain  in  the  same ;  that  then  every  such  offender, 
'*  being  outlawed  thereof,  or  being  thereof  arraigned  and  found 
'*  guilty  by  the  order  of  the  law,  or  being  otherwise  lawfully  at- 
'*  tainted  or  convicted  of  the  same  offence,  or  being  arraigned 

"thereof. 
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''  thereof,  do  stand  mute  of  malice  -or  froward  mind,  or  do  chal- 
**  lenge  peremptorily  above  the  number  of  twenty  persons,  or 
^  win  not  answer  directly  to  such  offence,  shall  not  have  the  be^ 
**  nefit  of  his  clergy.** 

It  is  observable. 

Sect.  46.  FiBST,  That  this  statute  is  general  as  to  all  robbe- 
ries in  any  dwelling-house,  yet  it  seems  to  have  be^n  always 
taken  as  a  (g)  reasonable  construction,  that  it  shall  be  restrained  (9)11  Coke,  35, 
to  such  robberies  of  this  kind  as  were  excluded  from  the  benefit  ^'  ^^* 
of  clergy  by  some  former  statute :  for  it  cannot  be  well  imagined  2^HdeTs42. 
that  the  makers  of  this  or  any  statute  intended  in  any  case  to  Cod.  Sayil,  46. 
take  away  clergy  from  the  accessary,  where  the  principal  is  left 
to  the  full  benefit  of  it. 

Sect,  47.  Secondly,  That  an  indictment  or  appeal,  in  order 
to  pu5t  an  accessary  of  his  clergy  by  force  of  this  statute,  must 
expressly  pursue  it,  in  substance  (r)  at  least,  as  hath  been  already  (r)  Vide  Dyer» 
shewn,  section  twenty-five.  186.  that  the 

words  wilful 
marder  in  an  indictment  on  the  statute  aie  sufficiently  pnnued  by  laying  the  murder  done  ex  nuiUtiA 

m 

Sect.  48.  It  is  further  enacted  by  3  and  4  Will.  &  Mary>  c.  9- 
s«  3.  **  That  if  any  p^nson  or  persons  whatsoever  be  indicted 
*^  of  any  offence,  for  which  by  virtue  of  any  former  statute  he  or 
''  they  are  excluded  from  having  the  benefit  of  his  or  their  clergy, 
"  if  he  or  they  had  been  thereof  convicted  by  verdict  or  confes- 
''  sion,  if  he  or  they  stand  mute,  or  will  not  answer  directly  to 
"  the  felony,  or  shall  challenge  peremptorily  above  the  number 
*'  of  twenty  persons  returned  to  be  on  the  jury,  or  shall  be  out-  ^ 
"  lawed  thereupon,  shall  not  be  admitted  to  the  benefit  of  his  or 
"  their  clergy." 

Sect.4Q.  But  note.  That  this  statute  extends  not  to  appeals, 
nor  to  offences  made  felonies  by  subsequent  statutes. 

And  now  I  am  in  the  second  place  more  distinctly  to  consider 
the  several  statutes  which  take  away  the  benefit  of  clergy,  so  far 
as  they  particularly  relate  to  the  several  kinds  of  crimes. 

For  the  better  illustration  whereof,  having  referred  the  reader, 
as  to  the  felonies  made  such  by  statute,  to  the  several  chapters  in 
the  first  book  wherein  such  felonies  are  handled,  I  shall  here 
consider  the  statutes  which  take  away  clergy  from  capital  offences 
at  the  common  law,  under  the  follow  heads — as  they  relate, 

1.  To  petit  treason. 

2.  To  homicide. 

3.  To  larceny. 

4.  To  sacrilege. 

5.  To  robbery. 

6.  To. burglary. 

7«  To  .arson. 

I  I  2  I.  As 
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I.  As  to  Petit  Treason. 

Sect.  50.  It  is  certain  that  by  force  of  23  8c  9,5  Hen.  8.  re- 
(0  Sap.  8. 43,  vived  (s)  by  5  8c  6  Edward  6.  the  principal,  not  being  a  {t)  clerk 
4^  «     ^**  ^^^y  ^^^^^^>  ^®  excluded  from  the  benefit  of  clergy,  upon  a  (m) 

2  Hdel'lii.  '  conviction,  (x)  standing  mute,  or  challenge  of  more  than  twenty 
0  Sup.  8. 13.    upon  an  {y)  mdictment. 

^u)  Sup.  9.  30. 

(x)  Sup.  sectioD,  32,  33.      (y)  Sap.  section  33. 

(t)  2  Hale,  338,  Sect.  51.  And  Sir  Matthew  Hale(z)  seems  to  be  of  opinion, 
339.341.  that  the  principal  is  likewise  ousted  of  his  clergy  by  23  Hen.  8. 

Sumniary,      .  j^  appeal  of  petit  treason,  if  he  be  convict  by  verdict  or  confes- 
sion, but  not  in  other  cases. 

(a) Sup. sect.  ^ut  quare.  How  this  can  be?  For  since  so  much  (a)  only  of 
43, 44.  23  Hen.  8.  seems  to  be  revived,  as  is  affirmed  and  enforced  by 

25  Hen.  8.  and  that  no  way  extends  to  appeals  but  only  to  indict- 
ments, it  seems  difficult  to  make  out,  that  any  part  of  23  Hen.  8. 
so  far  as  relates  to  appeals  is  revived  by  25  Hen.  8. 

Sect.  52.  But  I  would  rather  incline  to  think,  that  the  princi- 
pal in  an  appeal  of  petit  treason  may  be  excluded  from  his  clergy 
(2»)  Sap.s.34,35.  by  (6)  1  Edw.  6.  c.  12.  in  all  cases  except  that  of  challenging 

above  the.  number  of  twenty,  under  the  words.  '^ murder  of 
*'  malice  prepensed,"  in  that  statute ;  because  all  petit  treason, 

(c)  Bk.  1.  c.  14.  jjj  ^|jg  ^gj.y  notion  of  it,  necessarily  (c)  includes  such  murder  and 

2  Hale,  340.      more. 

(d)  Vide  supra.  Sect.  55.  However,  the  makers  of  4  (J)  &  5  Ph.  &  Mary,  c.  4. 
section  45.         gggjjj  plainly  to  have  been  of  opinion,  that  the  principals  in  petit 

treason  are  excluded  from  clergy  in  all  cases^  as  well  upon  an 
appeal  as  indictment;  because  they  have  in  all  cases  expressly 

(e)  Vide  11  Co.  excluded  the  accessaries  maliciously  before,  as  well  upon  an 
«*H  342  appeal  as  indictment;  and  (e)  it  cannot  be  well  imagined  that 
346.^and  sup.  ^^^J  intended  to  make  the  law .  more  severe  against  them  than 
sect  46.  against  the  principals. 

II.  As  to  Homicide. 

Sect.  54,  It  is  certain  that  wilful  murder  of  malice  prepensed 
is  excluded  from  the  benefit  of  clei^  upon  indictments  in:  all 
cases  by  23  and  25  Hen.  8.  and  1  Edw.  6.  c.  12.  before  re- 
(/)  Ante.  cited  (/). 

<^)  Sam.  232.  Sect.  55.  Also  it  seems  (g)  to  be  the  opinion  of.  Sir  .Matthew 
2  Hale,  343.  Hale,  that  it  likewise  is  excluded  from  clergy  in  all  cases  as  well 
upon  appeals  as  indictments.  But  this  seems  questionable ;  for 
(k)  Vide  sup.  s.  appeals  are  certainly  not  (A)  within  25  Hen.  8.  and  therefore 
42, 43. 51.        gj^^g  g^  mjj^lj  Q^jy  ^£  23  jj^^  Q  j^  revived  by  5  &  6  Edw.  6.  as 

is  affirmed  and  enforced  by  25  Hen.  8.  I  do  not  see  how  it  can 
be  revived  as  to  any  appeal.  From  whence  it  seems  to  follow, 
that  the  only  statute  which  expressly  excludes  them  is  1  Edw.  6. 

(0  Vide  sap.  s.   c.  12.  which  (t)  omits  the  case  of  challenging  more  than  twenty. 

a)U^  sect     Neither  is  this  defect  supplied  by  3  &  4  Will.  &  Mary,  c.Q.  for 

48,49.^  ^^^^  extends  (A)  only  to  indictments. 

Sect.  56.  But  accessaries  maliciously  before  to  such  murder 

are  expressly  excluded  from  clergy  in  all  cases,  as  well  upon 

appeals 
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appeals  as  indictments,  by  4  and  5  Ph.  &  Mary,  c,  .4.  and  how  (0  "  ^^«' ^• 
far  the  principal  may  (/)  hereby  in  like  manner  be  implicitly  JIJ  •"P*  "*  ^ 
excluded  also  in  all  cases,  I  shall  leave  to  be  considered.  Vide  f  Hale, 

342.  344. 
as  to  accessaries  after  the  fact  in  petty  treason  and  mnrder. 

Sect.  57.  By  1  Jac.  1.  c.  8.    "  He  that  shall  be  convicted  by  See  bk.^i.  c  it. 
*'  verdict  of  twelve  men,  or  confession,  or  otherwise  according  ** 
''  to  the  laws  of  this  realm,  of  homicide  by  stabbing;"  but  not 
those  who  abet  them,  &c.  (for  which  I  shall  refer  to  book  the 
first,  chapter  12.  sect.  4,  5,  8cc.)  **  shall  be  excluded  from  the 
**  benefit  of  his  clergy,  &c." 

Sect.  58.  And  this  statute  seems  plainly  to  extend  as  well  to 
appeals  as  indictments,  but  not  to  the  case  of  standing  mute,  or 
challenging  above  twenty,  &c.  But  those  who  are  indicted  of 
such  manslaughter  are  excluded  from  clergy  in  all  such  cases,  as 
well  as  on  a  conviction,  by  3  8c  4  Will.  8c  Mary,  c.  9« 

III.  Lakceny  is  excluded  from  the  benefit  of  clergy  in  the  Sap.*. 48, 49. 
following  cases : 

1.  In  that  of  a  felonious  secret  taking  from  the  person  (1). 

2.  In  that  of  horse-stealing. 

3.  In  that  of  stealing  from  a  shop  or  dwelling-house,  (2)  8cc. 

4.  In  that  of  stealing  woollen  manufactures  from  the  tenters 
or  linen  from  the  place  of  manufacture.  (3) 

5.  In  that  of  stealing  the  king's  naval  stores.  (4) 

6.  In  that  of  stealing  sheep  and  other  cattle. 

7.  In  that  of  thefts  on  navigable  rivers  above  the  value  of  forty 
shillings.  (5) 

8.  In  that  of  stealing  from  vessels  in  distress,  or  that  have  suf- 
fered shipwreck. 

And  First,  As  to  a  felonious  secret  taking  from  the  person. 

Sect.  59*  It  was  enacted  by  8  Eliz.  c.  4.  "  That  no  person  who  Seethe  first 

**  shall  be  indicted  or  appealed  for  felonious  taking  of  any  money,  T**^* "  I^^cnj 
goods,  or  chattels,  from  the  person  of  any  other,  privily  without  ^"  for  the" 
his  knowledge,  in  any  place  whatsoever,  and  thereupon  found  construction  of 

'*  guilty  by  verdict  of  twelve  men,  or  shall  confess  the  same  upon  ^*"*  »tatute. 

'*  his  or  their  arraignment,  or  will  not  answer  directly  to  the 
same,  according  to  the  laws  of  the  realm,  or  shall  stand  wil- 
fully or  of  malice  or  obstinately  mute,  or  challenge  perempto- 
rily above  the  number  of  twenty,  or  shall  be  upon  such  indict- 

"  ment  or  appeal  outlawed,  shall  be  admitted  to  his  clergy,  8cc." 

Sect.  60.  This  statute  continued  In  force  until  the  48  Geo.  3. 
€.  129.>  by  s.  2.  of  which  it  is  enacted,  that  *'  after  the  passing  of 

that 

(1^  Vide  postea,  et  ro\,  i.  p.  211.  (4)  Vide  postca»  et  vol.  i.  p.  199. 

(^2  Vide  postea,  et  toI.  i.  p.  209.  (5)  Vide  postea,  et  rol.  i.  p.  204. 

{3)  Vide  postea,  et  vol.  i.  p.  205,  206. 
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**  that  act  every  person  who  shall  at  any  iaaxz^  or  in  any  place 
**  whatever,  feloniously  steals  take,  and  carry  away  any  money^ 
goods,  or  chattels,  from  the  person  of  any  other,  whether  prir 
vily  without  his  knowledge,  or  not,  but  without  such  force  or 
putting  in  fear  as  is  strfficient  to  constitute  the  crime  of  robbery, 
or  who  shall  be  present  aiding  and  abetting  therein,  shall  be 
'^  liable  to  be  transported  beyond  the  seas  for  life,  or  for  such 
"  term  not  less  than  seven  years,  as  the  judge  or  eourt  before 
'*  whom  any  such  person  shall  be  convicted,  shall  adjudge ;  or 
''  shall  be  liable  in  case  the  said  judge  or  court  shall  think  fit  to 
*'  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
*'  labour  in  the  common  gaol,  or  house  of  correction,  or  peniten- 
**  tiary  house,  for  any  time  not  exceeding  three  years." 

Secondly,  As  to  horse-stealers. 

(a)  Vide  sect.  Sect,  6l.  It  seems,  that  they  are  (a)  ousted  of  their  clergy  in 
^H^f'  all  cases,  as  well  upon  appeals  as  indictments,  by  1  Edw.  6.  c.  12. 
365.  and  2  &  3  Edw.  6.  c.  33.  by  the  latter  of  which  statutes  it  is 

enacted,  "  That  all  persons  ^feloniously  taking  or  stealing  any 
horse,  gelding,  or  mare,  shall  not  be  admitted  to  the  privilege 
of  the  clergy,  but  shall  be  put  from  the  same,  in  like  manner 
and  form  as  though  they  had  been  indicted  or  appealed  for 
felonious  stealing  of  two  horses,  two  geldings,  or  two  mares  of 
any  other,  and  thereupon  found  guilty  by  verdict  of  twelve 
men,  or  confessed  the  same  upon  fiieir  arraignment,  or  stand 
wilfdlly  or  of  malice  mute." 

(b)  s.P.C.  135.  Sect,  62.  It  seems  a  reasonable  (6)  construction  of  this  statute 
Summary,  238.  to  extend  it  as  Well  to  those  who  are  outlawed,  or  challenge  more 
^  ®'  3  .  jjj^jj  twenty,  as  to  those  who  are  found  guilty  by  verdict,  &c.  be- 
cause it  is  general,  that  all  such  persons  "  shall  be  put  from  their 

clergy.  Sic.  in  such  manner  as  if  they  had  been  found  guilty, 
8lc."  and  if  they  had  been  found  guilty,  it  is  certain  that  they 
Supra,  34,  &c    would  have  been  ousted  of  their  clergy  by  the  express  words  of 

1  Edw.  6.  c.  12.  s.  10. 

■ 

t  Sect,  63.  It  is  enacted  by  31  Eliz.  c.  12.  s.  5.  (which  pre- 
scribes the  manner  in  which  horses  shall  be  publicly  bought  and 
sold),  "  That  not  only  all  accessaries  before  the  fact,  but  also  all 
accessaries  after  the  fact  in  horse-stealing  shall  be  deprived  and 
put  from  all  benefit  of  their  clergy,  as  the  principal,  by  statute 
"  heretofore  made,  is,  or  ought  to  be." 

Thirdly,  As  to  larceny  from  a  dwelling-house,  shop,  6cc. 

Barrington  Sect.  64.  It  is  enacted  by  10  &  11  Will.  3.  c.  23.  "  That  all 

upon  the  Sta-  "  persons  who  by  night  or  day  shall  in  any  shop,  ware-house, 
lutes,  r*77.         tt  coach-house,  or  stable,  privately  and  feloniously  steal  any  goods, 

wares,  or  merchandizes,  of  the  value  of  5s.  or  more,  though 

such  shop,  &c.  be  not  broke  open,  and  though  the  owner  or 

any  other  person  be  not  in  such  shop,  &c.  or  that  shall  assist, 

"  hire,  or  command  any  person  to  commit  such  offence,  being 

"  thereof  convict,  or  attainted  by  verdict  or  confession,  or  being 

*'  indicted  thereof  shall  stand  mute,  or  challenge  above  twenty  of 

the  jury,  shall  be  excluded  from  the  benefit  of  the  clergy .'' 

Sect, 
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SjRct.  65.  But  by  st.  1  Geo.  4.  c.  117-  s.  1.  it  is  enacted,  that 
90  omcb  of  the  said  statute  of  10  &  1 1  Will.  3.  as  relates  to  the 
privately  stealiog  goods,  &c.  in  any  shop,  &c.  under  <£l5.  be  re- 
pealed ;  and  by  sect.  £.  it  is  enacted,  '*  That  from  and  after  the 
'^  passing  this  act,  every  person  who  shall  privately  and  felo- 
**  niously  steal  any  goods,  wares,  or  merchandizes  of  the  value  of 
five  shillings  or  more,  being  under  the  value  of  fifteen  pounds, 
in  any  shop,  ware-house,  coach-bouse,  or  stable,  or  who  shall 
aid  or  assist  any  person  to^  commit  such  offence,  shall  be  liable 
to  be  transported  beyond  the  seas  for  life,  or  for  such  term  not 
less  than  seven  years,  as  the  ^ourt  before  which  any  such  person 
**  shall  be  convicted,  shall  adjudge ;  or  shall  be  liable,  in  case  the 
'*  said  co.urt  shall  think  fit,  to  be  imprisoned  only,  or  to  be  impri- 
soned and  kept  to  hard  labour  in  the  common  gaol«  house  of 
correction,  or  penitentiary  house,  for  any  terni  not  exceeding 
seven  years."  And  by  statute  of  4  Geo.  4.  c.  53,  clergy  is  re- 
stored to  those  stealing  in  like  manner  to  the  amount  of  <£l5,  and 
the  same  punishment  directed  as  by  the  above  stat.  of  1  Geo.  4. 

Sect,  66.  By  12  Ann.  c.  7-  '*  Every  person  who  shall  feloniously 
"  steal  any  money,  goods  or  chattels,  wares  or  merchandizes,  of 
*'  the  value  of  40,s.  or  more,  being  in  a  dwelling-bouse,  or  out- 
*'  house  thereunto  belonging,  although  such  house  or  out-house 
*'  be  not  actually  broken  by  such  offender,  and  although  the 
"  owner  of  such  goods,  or  any  other  person  or  persons  be  or  be 
"  not  in  such  house  or  out-house,  or  shall  assist,  or  aid.any  person 

or  persons  to  commit  any  such  offence,  being  thereof  convicted 

or  attainted  by  verdict  or  confession,  or  being  indicted  thereof 
"  shall  stand  mute,  or  will  not  directly  answer  to  the  indictment^ 
"  or  shall  peremptorily  challenge  above  the  number  of  twenty  re- 
"  turned  to  be  of  the  jury,  shall  be  absolutely  debarred  of  and 

from  the  benefit  of  clergy,  &c." 

Sect.  67.  But  it  18  provided,  **  That  nothing  in  this  act  shall 
extend  to  apprentices  under  the  age  of  fifteen  years  who  shall 
**  rob  their  masters  as  aforesaid." 

» 

Sect.  68.  This  statute  seems  also  defective,  like  the  former,  as  yide  sect.  96, 
to  persons  outlawed,  and  accessaries.  '  27,  ^*  64, 65. 

Fourthly,  As  to  those  who  shall  feloniously  steal  woollen 
manufactures  from  the  tenters. 

Sect,  69.  It  is  enacted  by  22  Car.  2.  c.  5.  *'  That  no  person 
who  shall  be  indicted  for  feloniously  cutting  and  taking,  stealing 
or  carrying  away  of  any  cloth  or  woollen  manufactures  from  the 
"  rack  or  tenter  in  the  night-time,  and  thereupon  found  guilty  by 
''  verdict  of  twelve  men,  or  shall  confess  the  same  on  arraignment, 
*'  or  will  not  answer  directly  to  the  same,  according  to  the  laws 
^'  of  the  realm,  or  shall  stand  wilfully  of  malice  mute,  or  challenge 
"  peremptorily  above  the  number  of  twenty,  or  shall  be  upon 
<'  such  indictment  outlawed,  shall  be  admitted  to  the  benefit  of 
"  clergy,  fcc.** 

But  this,  as  far  as  relates  to  the  taking  away  the  benefit  of 
clergy  from  the  offender  for  this  offence,  is  repealed  by  4  Geo.  4. 
c.  53.  aqd  in  lieu  thereof  substitutes  the  above  ptiinishment  of 
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transportation  for  life^  or  for  any  term  not  less  than  seven  years, 
or  imprisoninent  with  or  without  hard  labour,  in  the  discretion  of 
the  court,  not  exceeding  seven  years,  and  this  punishment  is  ex- 
tended to  aiders  and  abettors. 

Fifthly,  As  to  those  who  steal  naval  stores. 

N.  B.  This  su-  Sect.  70.  It  is  observable.  That  those  who  "  shall  steal  or  em- 
tute  extends  <<  bezzle  any  of  his  majesty's  sails,  cordage,  or  any  other  his 
p«ds*norto^  "  majesty's  naval  stores,  to  the  value  of  twenty  shillings,"  are  in 
accessacies.  the  like  manner  excluded  from  clergy  by  £2  Car.  2.  c.  5.  as  those 
who  steal  woollen  manufactures  from  the  tenters,  &€. 

Clergy  is  also  restored  by  the  same  statute,  4  Geo.  4.  c.  53.  to 
those  who  steal  naval  stores,  and  they,  their  aiders  and  abettors, 
are  subjected  to  the  same  punishment  of  transportation,  impri- 
sonment, &c.  as  above  set  forth. 

» 

For  the  offence  t  SecL  71.  But  it  was  provided  by  the  said  statute  of  22  Car*  2. 
of  haying  the  '<  par.  4.  **  That  it  should  and  might  be  lawful  for  the  judges  or 
custody  of  the    «  justices  of  the  court  before  whom  such  offender  should  be  ar- 

king  s  naval  ^  •'    •  i  i  -i  i  •  i-         • 

stores,  vide  raigued  and  condemned,  to  grant  a  reprieve  for  the  staying 

book  the  firsu     **  execution,  and  to  cause  such  offender  to  be  transported  for  the 
"  space  of  seven  years." 

f  Sixthly,  As  to  stealing  sheep  and  other  cattle. 

Vide  book  1.  It  is  enacted  by  14  Geo.  2.  c.  6.  "  That  if  any  person  or  per- 

titie"  Larceny."  '*  SOUS  shall  feloniously  drive  away,  or  in  any  other  manner  felo- 
p.  198.  t(  niougjy  gjgal  OHC  Or  more  sheep,  or  other  cattle  of  any  other 

*'  person  or  persons  whatsoever,  or  shall  wilfully  kill  one  or  more 
sheep,  or  other  cattle  of  any  other  person  or  persons  what- 
soever, with  a  felonious  intent  to  steal  the  whole  carcase  or 
carcases,  or  any  part  or  parts  of  the  carcase  or  carcases  of  any 
one  or  more  sheep,  or  other  cattle  that  shall  be  so  killed,  or 
''  shall  assist  or  aid  any  person  or  persons  to  commit  any  such 
**  offence  or  offences,  they  shall  be  adjudged  guilty  of  felony,  and 
*'  suffer  death  without  benelSt  of  clergy." — But  it  is  enacted  by 
15  Geo.  2.  c.  34.  '*  That  this  act  was  meant  and  intended,  and 
"  shall  be  construed,  deemed,  and  taken  to  extend  to  any  bull, 
*'  cow,  ox,  steer,  bullock,  heifer,  calf,  and  lamb,  as  well  as  sheep, 
**  and  to  no  other  cattle  whatsoever." 

Seventhly,  As  to  thefts  on  navigable  rivers. 

It  is  enacted  by  24  Geo.  2.  c.  45.  '*  That  all  and  every  person 

and  persons  that  shall  feloniously  steal  any  goods,  wares,  or 

merchandize  of  the  value  of  forty  shillings  in  any  ship,  barge, 

lighter,  boat,  or  other  vessel  or  craft  upon  any  navigable  river, 

**  or  in  any  port  of  entry  or  discharge,  or  in  any  creek  belonging 

"  to  any  navigable  river,  port  of  entry  or  discharge  within  the 

"  kingdom  of  Great  Britain,  or  shall  feloniously  steal  any  goods, 

"  wares,  or  merchandize  of  the  value  of  forty  shillings  upon  any 

**  wharf  or  key  adjacent  to  any  navigable  river,  port  of  entry  or 

"  discharge,  or  shall  be  present,  aiding  and  assisting  in  the  com- 

^  mitting  any  of  the  offences  aforesaid,  being  thereof  convicted  or 

'*  attainted ;  or  being  indicted  thereof,  shall  of  malice  stand  mute, 

**or 
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or  will  not  directly  answer  to  the  indictment,  or  shall  peremp- 
torily challenge  above  the  number  of  twenty  persons  returned 
to  be  of  the  jury,  shall  be  excluded  from  the  benefit  of  clergy.' 


'  The  4  Geo.  4.  c.  5S,  also  restores  clergy  to  this  offence,  and 

directs  the  same  punishment  both  for  principals  and  their  aiders 
and  abettors,  t?t2.  transportation  and  imprisonment  with  or  without 
hard  labour^  at  the  discretion  of  the  court. — (See  ante,  p.  487,  8.) 

t  Eighthly,  As  to  stealing  from  vessels  in  distress,  or  plun* 
dering  goods  that  have  been  saved  from  the  wreck. 

The  benefit  of  clergy  is  taken  away  by  12  Ann.  atat.  £.  ch.  18. 
and  26  Geo.  2.  c.  19*  the  particulars  of  which  are  fully  set  forth 
in  book  the  first,  and  to  which  I  refer. 

IV.  As  to  Sacrilege. 

Sect.  72.  It  is  observable,  that  all  persons  not  in  holy  orders  («)  i^f^^  go; 
who  shall  be  indicted,  whether  in  the  same  county  wherein  the  8i,  as. 
fiict  was  committed,  or  in  a  (a)  different  county,  of  "  robbing  any  ^^Jil^J?^' 
**  church,  chapel,  or  other  holy  place,"  are  excluded  from  their  2  Hale/365, 
clergy  by  (6)  23  Hen.  8.  c.  1.  and  25  (c)  Hen.  8.  c.  3.  revived  (d)  (0  Vide  sop. 
by  6  &  6  Edw.  6.  c.  10.  upon  a  conviction,  standing  mute,  or  ^^^^'^ 
peremptory  challenge  of  more  than  twenty ;  and  by  3  Sc  (e)4  Will.  g.  43, 44/"^' 
and  Mary,  c.  9*  upon  an  outlawry.  (0  Vide  sup. 

8.  48,  49. 

Sect.  73.  But  the  word  "  robbing"  (/)  being  always  taken  to  if)  Kely.  58. 
carry  with  it  some  force,  as  shall  be  more  fully  shewn,  sections  ^* 
88.  92.  96.  it  seems,  that  no  sacrilege  is  within  any  of  these    ^^' 
statutes,  which  is  not  accompanied  with  the  actual  breaking  of  a 
I  church,  &c. 

I  Sect.  74.  But  by  I  Edw.  6.  c.  12.  (g)  s.  10.  all  persons  in  (^)  Vide  sup. 

general  are  ousted  of  their  clergy  for  the  "  felonious  taking  of  »ect.  34, 35, 36. 
*'  any  goods  out  of  any  parish  church,  or  other  church  or  chapel/' 
in  all  cases,  except  that  of  challenging  more  than  twenty ;  and  by 
3  and  (A)  4  Will,  and  Mary,  c.  9*  upon  such  a  challenging  as  (A)  Vide  sup. 

►  well  as  upon  a  conviction,  &c.  upon  an  indictment  (t)  whether  in  ^}^  48, 49. 

the  same  county  wherein  the  sacrilege  was  commttted,  or  in  a  2  Haic"365**** 
different  one.  366. 

Sect.  75.  But  it  seems,  that  accessaries  to  such  a  robbery  or 
felonious  taking  are  excluded  from  their  clergy  by  no  statute ;  for 
though  they  are  expressly  mentioned  by  23  lien.  8.  c.  1.  yet  since 
they  are  omitted  by  25  Hen.  8.  c.  3.  and  so  much  only  (Jc)  of  (k)  Vide  sup. 
23  Hen.  8.  c.  1.  is  revived  as  is  affirmed  and   enforced  by  ^if^>^^ 
25  Hen.  8.  c.  3.  they  seem  to  remain  in  the  same  case  as  if  they     '  ^^* 
had  been  wholly  omitted  by  23  Hen.  8.  c.  1.  which  is  the  only 
statute  I  know  of  which  extends  to  them,  except  the  offence 
amount  to  burglary ;  in  which  case  accessaries  before  are  ousted 
of  their  clergy  by  3  and  4  Will.  &  Mary,  c.  9. 

Sect.  76.  But  quare  if  there  be  need  of  any  statute  to  exclude 
them,  since  the  common  law  seems  to  have  given  no  person  what-  f  Hale,  333. 
soever  any  right  to  demand  the  privilege  of  the  clergy  for  sacri- 
lege, but  only  at  the  discretion  of  the  ordinary,  as  hath  been  more 
.  fully  shewn,  section'^he  ninth. 

V.  As 
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V.  As  to  RaBBBBY,  I  c;)taU  psurti^ularly  coni^icl^]:  Ihe  sUitntes 
excluding  it  from  cl^rgy>  aa  they  relate, 

1 .  To  robbery  in  or  near  the  highway. 

2.  To  robbery  in  a  dwelling-house^  booth  or  tent. 

3.  To  robbery  in  general. 

And  First,  As  to  robbery  in  or  near  the  highway. 

Sect*  77*  It  i3  observable,  that  all  per9onS;  not  in  holy  orders^ 

(0  Vide  sup.  who  shall  be  indi(:ted  (J)  of  *'  robbing  any  person  or  persons  in 

sect  so.  **  or  near   the  highways,"  are    excluded  from   the   clergy  by 

W^«g»°P-  23  (w)  Hen.  8.  c.  1.  and  9.5  («)  Hen.  8.  c.  3.  revived  (o)  by 

^\)  s.  32, 53.  ^  ^^d  6  Edw.  6.  c.  10.  upon  a  conviction,  standing  mute,  or  pe- 

)  42, 43, 44.  remptory  challenge  of  more  than  twenty ;  and  by  3  &,  4  {p)  Will. 

p)  Sect.  48,  ^  Mary,  c.  9.  upon  an  outlawTy. 

Sect.  78.  And  note,  that  all  persons  in  geoeral, ''  who  sliail  be 
guilty  of  robbing  any  person  or  persons  in  the  highway,  or  near 
to  the  highway,"  are  excluded  from  the  dergy  both  upon  an 
{q)  Vide  sup.  appeal  and  indictment  by  {q)  1  Edw.  6.  c.  12.  s.  10.  in  all  cases 
sect.  34, 33^  S6,  except  that  of  challeflging  more  than  twenty  ;  and  by  3  &  4  Will. 
^^'  &  Mary,  c.  9*  upon  such  a  chaHeage  upon  an  indictment. 

Sect.  79-  Note,  That  no  robbery  is  within  these  statutes,  but 

auch  as  is  laid  in  the  indictment  to  have  been  con^mitted  in  or 

(r)  Vide  s.  25.    near  the  (r)  highway,  aud  to  have  (s)  piit  th^  per&on  robbed  in 

0  Sect.  73.         r 
Dyer,  224.  *^** ' 

(0  Vide  supra.        Sect.  80.  By  25  Hen.  8.  c.  3.  revived  if)  by  5  and  6  Edw.  6.  c.  10. 

s.  43, 44.  it  is  recited,  '^  That  divers  felons  and  robbers  that  had  committed 

many  heinous,  robberies  and  burglaries  in  ojae  shire^  and  con- 
veyed the  spoil  ai\d  robbery  into  anot|;ier  shire,  and  had  been 
there  takeiQ,  iudicte4  and  arraigned  upon  felony,  and  felonious 
taking  of  the  same  good?,  and  not  upon  the  same  robbery  nor 
burglary,  for  that  it  wajs  not  cov^mitted  nor  done  in  the  same 
shire  where  they  had  been  so  indicted  and  arraigned,  and  by 
reason  thereof  the  $ame  felons,  robbers,  and  burglars  had  enjoyed 
the  privilege  of  their  clergy:"  and  thereupon  it  is  enacted, 
"  That  if  any  person  or  persons  be  indicted  of  felony  for  stealing 
**  of  any  goods  or  chattels,  in  any  county  within  this  realm  of 
**  England,  and  be  thereupon  arraigned  and  found  guilty,  or  stand 
^'  mute  of  malice,  or  challenge  peremptorily  above  the  number  of 
*'  twenty  persons,  or  will  not  directly  answer  tp  the  law,  shall  lose 
•*  and  be  put  from  the  benefit  of  the  clergy,  in  like  manner  and 
'*  form  as  they  should  have  been  if  they  had  been  indicted  and 
*'  arraigned,  and  found  guilty  in  the  same  county  where  the  said 
"  robbery  or  burglary  was  done  or  committed,  if  it  shall  appear 
'^  to  the  justices  before  whom  any  such  felons  or  robbers  be 
**  arraigned  by  evidence  given  before  them,  or  by  examination, 
**  that  the  same  felonies  whereupon  they  were  so  arraigned,  had 
'/  be€;n  such  robberies  or  burglaries,  in  the  same  shire  wherein 
"  s>ich  robberies  or  burglaries  were  committed  or  done,  by  reason 
"  whereof  they  should  have  lost  the  benefit  of  their  clergy  by 
"  force  of  23  Hen.  8.  in  case  they  had  been  found  guilty  thereof 

"  in 
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^*  IQ  the  89me  sbire  where  oueh  robberies  or  burglaries  were  so 
**  committed  aad  done." 

SteU  81.  But  note>  that  this  statute  extends  (ti)  not  to  those  (u)  11  Co.  si. 
who  are  outhwed;  nor  to  those  who  are  indicted  out  of  the  1  Hale,  sis. 
realm  of  Enghind  5  nor  to  those  who  are  indicted  of  such  stealing  as  *  ^*'*'  ^*^* 
is  excluded  from  clergy  by  subsequent  statutes;  nor  to  appellees; 
but  the  three  first  of  these  defects  are  supplied  by  3  and  4  Will, 
ft  Mary,  c.  9.  by  which  it  is  enacted,  **  That  if  any  person  or 
persons  be  indicted  of  felony  for  stealing  of  any  goods  or 
chattels  in  any  county  within  this  realm  of  England,  dominion 
**  of  Wales,  or  town  of  Berwick-upon-Tweed,  and  thereof  be 
convicted  or  attainted,  or  upon  his  or  their  arraignment  shall 
stand  mute,  or  will  not  directly  answer  to  the  indictment,  or 
shall  challenge  peremptorily  above  the  number  of  twenty  per- 
^  sons  returned  to  be  of  the  jury,  he  or  they  shall  be  totally  ex* 
'^  eluded  from  having  the  benefit  of  his  or  their  clergy,  if  it  appear 
upon  evidence  or  examination  before  the  justices,  that  the  said 
goods  or  chattels  were  taken  by  robbery  or  burglary,  or  in  any 
^'  other  manner,  in  any  other  county,  whereof  if  such  person  or 
'*  persons  had  been  convicted  by  a  jury  of  the  said  oth6r  county, 
''  he  or  they  are  excluded  by  virtue  of  this  or  any  other  ^cX  from 
*'  having  the  benefit  of  his  or  their  clergy." 

Sect.  82.  Note,  that  (x)  the  words,''  if  it  shall  appear  upon  (ir)iiCoke,3i. 
^*  evidence  before  the  justices,  &e/'  are  to  be  intended  where  the 
party  pleads  not  guilty,  and  is  found  guilty  by  the  juiy ;  and  the  (y)  Vide  sup. 
words  ''  if  it  shall  appear  upon  examination,  &c/'  are  to  be  in-  V^p^^\ 
tended  where  he  stands  mute,  or  challenges  peremptorily  above  Con.  i.  And! 
the  number  of  twenty>  or  is  outlawed,  cht  confesses,  (y)  ftc.  114. 

And  it  hath  been  (z)  adjudged,  that  there  is  no  need  to  make  (k)  And.  ii4. 
any  entry  on  the  record,  that  it  appears'  by  such  evidence,  or  *fl»le»5i8. 
examination,  that  the  felony  was  originally  commenced  in  a  dif- 
ferent county,  and  was  of  such  a  nature  Uiat  the  offender  could 
not  have  his  clergy.     But  it  is  said,  (a)  that  it  is  usual  to  write  in  (a)  Sum.  old 
the  margent  of  the  indictment,  that  it  is  for  robbery,  &c  in  ano-  edition,  1678. 
ther  county*  (1) 

Sect. 
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(1)  It  is  said  that  £yr^,  C.  J.  was  of  opinion, 
that  it  was  discretionary  in  the  judge  whether  he 
would  eiamine  into  tlie  carcomstances  of  the  hcX 
ill  the  other  county  so  as  to  oust  the  prisoner  of 
clergy.  But  this  is  hardly  consonant  to  the  ge- 
neral principles  of  law,  that  a  judge  should  have  a 
discretionary  power  to  reoeive  or  reject  legal  evi- 
dence as  he  pleases.  The  same  judge  was  also  of 
opinion,  that  in  order  to  oust  dergy  on  the  sta- 
tute, it  ought  to  he  by  counter-plea  to  the  prayer 
of  clergy,  (f  E.  P.  C.  777.)— This  opinion  deserves 
cy>nsideration,  for  by  this  mode  the  record  would 
be  perfect  and  would  warrant  the  judgment  of 
death,  which  otherwise  it  would  not  If  it  be  said 
that  the  judgment  of  death  would  be  warranted, 
there  being  no  prayer  of  clergy  on  the  record,  it 
may  be  answered,  that  Lord  Hale  says,  the  judge 
is  bound  to  grant  clergy  without  the  prayer  of  the 
prisoner,  if  it  be  a  clergyable  offence,  and  it  appear 
to  the  court  that  he  is  a  clerk,  or  so  named  in  the 
indictment  "  And  therefore,"  be  says,  "  the  pri- 
soner condemned  sliall  in  such  case  be  allowed  his 


clergy  under  the  gallows,  if  a  judge  come  that 
way,  and  for  this  he  cites  34  H.  6.  49.  a.  b.— 
(t  H.  P.  C.  379.)  It  should  seem,  however,  that 
there  ouebt  to  be  some  other  evidence  than  the 
mer^finding  the  property  stolen  upon  the  prisoner, 
to  infer  that  he  was  one  of  the  parties  committing 
the  robbery  in  the  other  countj^,  and  thereby  to 
oust  him  of  his  clergy.  For  m  the  case  of  one 
Evan  Evans,  who  was  indicted  at  the  Old  Bailey 
for  a  larceny,  it  appeared  that  the  goods  were 
taken  from  the  owner  bv  robbery  in  Essex ;  but 
there  being  no  evidence  that  the  prisoner  was  there 
present,  beyond  the  finding  of  the  goods  upon  him 
m  Middlesex,  upon  delll^ration  by  Holt,  C.  J. 
and  two  other  judges,  he  had  bis  clergy.  But  in 
the  case  of  one  Butler,  where  there  was  the  like 
evidence  of  possession  of  the  goods,  and  also  that 
the  prisoner  was  the  person  wIm  robbed  them  from 
the  prosecutor  in  the  other  oonnty,  he  received 
sentence  of  death  and  was  executed.—- (E.  P.  C 
776.) 
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(6)  Moor,  550.  Sect.  83.  It  is  said  to  (b)  have  been  holden  by  all  the  justices, 
Sammar^,  241.  that  if  the  felony,  whereof  a  man  is  found  guilty  in  the  county 
2  Hale  349.  wherein  he  is  indicted,  be  such  as  doth  not  need  the  benefit  of 
clergy >  as  amounting  only  to  petit  larceny.  Sec.  the  offender  shall 
have  only  the  proper  judgment  for  such  offence,  and  no  other,  in 
respect  of  the  robbery,  8cc.  proved  upon  the  evidence,  &c.  in  the 
first  county ;  for  being  convicted  of  no  offence  virhich  will  warrant 
a  Judgment  of  death,  and  consequently  having  no  need  to  demand 
his  clergy,  he  cannot  be  hurt  by  being  excluded  from  it. 

(c)  Vide  sup.  Sect.  84.  By  3  and  4  (c)  Philip  &  Mary,  c.  4.  "  Those  who  shall 
8. 45, 46.  <'  maliciously  command,  hire,  or  counsel  any  person  or  persons 
How  "*^  <^^  **  to  commit  or  do  any  robbery  in  or  near  any  highway  in  this 
Iddln^  in-  "  realm  of  England,  or  in  any  other  the  queen's  dominions,  shall 
dictmeot.  Tide  «<  be  ousted  of  their  clergy^  on  a  conviction,  standing  mute, 
sup.  s.  25.  t(  peremptory  challenge  of  more  than  twenty,  or  outlawry.'* 

Secondly,  As  to  robbery  in  a  dwelling-house,  booth,  or 
tent,  I  shall  consider  the  statutes  concerning  it  as  they  relate, 

1 .  To  «uch  robbery  putting  some  person  in  fear. 

2.  To  such  robbery  putting  no  person  in  fear. 

First,  As  to  such  robbery  putting  some  person  in  fear. 

ft  Hale,  351,  Sect.  85.  It  is  observable,  that  all  persons  not  in  holy  orders, 

352,  &c.  «  yfiiQ  aijall  rob  any  person  or  persons  in  their  dwelling-houses,  or 

dwelling-place,  the  owner  or  dweller  in  the  same  house,  his 
wife,  his  children,  or  servants  then  being  within,  and  put  in  fear 

(d)  Vide  sup.  **  and.  dread  by  the  same,  and  indicted,"  {d)  are  excluded  firom 
sect  30,31,32,  their  clergy  by  23  Hen.  8.  c.  1.  and  25  Hen.  8.  c.  3.  revived  by 

48  49. 7^' 77!  ^  ^°^  ^  ^^^'  ^'  ^*  ^^'  ^9^^  *  conviction,  standing  mute,  or 
peremptory  challenge  of  more  than  twenty,  and  by  3  and  4  Will.  & 
Mary,  c.  9-  upon  an  outlawry. 

(e)  Vide  sup.  Sect.  86.  And  note,  (e)  that  by  24  Hen.  8.  c.  3.  and  3  and  4 
sect.  80, 81, 82,  Will.  &  Mary,  c.  9.  they  are  excluded  from  their  clergy  on  an 
(Ts  Vd            indictment  in  a  foreign  county.   »And  their  accessaries  before  are 

wet.  45^^!^^     excluded  in  all  cases  by  3  and  4  {/)  Philip  &  Mary,  c.  4. 

*       .        ... 

(^)  Vide  sup.  Sect.  87.  By  1  (g)  Edw.  6.  c.  12.  s.  10.  all  persons  in  general 

sect  44,  &c.  who  shall  break  any  house  by  day  or  by  night,  viz.  *'  who  shall 

(h)  Vide  sup.  **  break  a  house  burglarily  (A)  if  in  the  night,  or  shall  break  a 

sect.  40.  "  house  or  commit  a  felony  therein,  if  in  the  day,  (i)  any  person 

}\  S?5!';«f^  "  being  then  in  the  same  house  where  the  same  breaking  shall 

m  Vide  mfra,  _         '^  .    .        ,  .^  ,         ,„  ■iir-.L" 

sect.  93.  "  be,  and  thereby  put  m  fear  or  dread,    are  excluded  from  tneir 

(k)  Vide  sup.  clergy,  as  well  upon  an  appeal  as  an  indictment,  in  all  cases,  (fc) 
m  VMcsup.  except  that  of  challenging  more  than  twenty;  and  by  3  (/)  and  4. 
sect.  48, 49.*  Will.  &  Mary,  c.  9.  upon  such  a  challenge,  as  well  as  upon  a 
(m)  Vide  sup.  conviction,  &c.  upon  an  indictment,  whether  in  the  same  county 
sect.  80,81,82,  wherein  the  breaking  and  felony  was  committed,  or  in  a  (m)  dif- 
WSum  «36  f^^^^^  county;  and  the  accessaries  before  to  such  a  breaking,  if 
Sup.  s.  45, 46.  accompanied  with  stealing  in  a  dwelling-house,  are  ousted  of  their 
(o)  Vide  sup.  clergy  in  all  (n)  cases  by  4  and  5  Philip  &  Mary,  c.  4.  because  the 
andl'nfra  sect.  f*B^0"*<^**8  taking  being  accompanied  with  a  breaking,  seems  pro- 
8«.  92. 96.  perly  (0)  enough  to  come  under  the  notion  of  robbery  in  a  dwel- 
ling- 
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liitfp-house;  all  accessaries  to  which  before  the  fact  are  expressly 

excluded  from  their  clergy  by  that  statute^  as  accessaries  before  (p)  Vide  sup.  . 

to  robbery  in  general  are  by  3  and  (p)  4  Will.  &  Mary,  c.  9.  '^^  ^»  *^' 

Sect,  88.  But  (q)  no  breaking  is  within  the  statute  of  1  Edw.  6.  (q)  KeJynge, 
which  doth  not  amount  to  an  actual  breaking  of  an  house«  or  of  ^'  ^^'  ^^' 
some  part  of  it ;  as  of  a  cupboard  or  door,  &c.  fixed  to  the  free-  infra,*i.  gi.  96. 
hold ;  and  therefore  the  breaking  of  a  trunk  or  box,  8ic.  seems  Vide  Foster, 
plainly  not  to  be  within  the  statute.  ^^»  ^09. 

But  by  3  and  4  Will.  &  Mary,  c.  9.  "  Every  person  or  persons 
'*  that  shall  feloniously  take  away  any  goods  or  chattels,  being  in 
"  any  dwelling-house,  the  owner,  or  any  other  person  being 
"  therein,  and  put  in  fear,  or  shall  comfort,  aid,  abet,  assist, 
*^  counsel,  hire,  or  command  any  person  to  commit  such  offence, 
"  being  thereof  convicted,  or  attamted,  or  indicted,  and  standing 

mute,  or  peremptorily  challenging  above  twenty,  shall  be  ousted 

of  the  benefit  of  their  clergy. ' 

Secondly,  As  to  such  robbery,  putting  no  person  in  fear :  I  2  Hale,  554. 
shall  consider  the  statutes  concerning  it  as  they  relate,  ^^*»  ^^' 

1 .  To  such  robbery  in  a  house  which  some  person  is  in  at  the 
time; 

2.  To  such  robbery  in  a  house  which  no  person  is  in  at  the 
time. 

As  to  the  first  of  these,  viz.  In  what  cases  persons  are  ousted 
of  their  clergy  for  robbery  in  a  house  which  some  person  is  in  at 
the  time. 
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Sect.  89.  By  5  and  6  Edw.  6.  c.  9.  it  is  enacted,  '*  That  if  it 
happen  any  person  or  persons  to  be  found  guilty  according  to 
the  laws  of  this  realm,  for  robbing  of  any  person  or  persons  in 
any  part  or  parcel  of  their  dwelling-houses,  or  dwelling-places, 
''  the  owner  or  dweller  in  the  same  house,  or  his  wife,  his  children, 
or  servants  being  then  within  the  same  house,  or  place  where  it 
shall  happen  the  same  robbery  and  felony  shall  be  committed 
'*  and  done,  or  in  any  other  place  within  the  precinct  of  the  same 
"  house  or  dwelling-place,  that  such  offenders  shall  in  no  wise  be 
admitted  to  their  clergy,  whether  the  owner  or  dweller  in  the 
same  house,  his  wife,  or  children  then  and. there  being,  shall  be 
waking  or  sleeping." 

Sect.  90.  And  by  5  and  6  Edw.  6.  c.  9-  it  is  further  enacted^ 
That  no  person  or  persons  which  shall  happen  to  be  found 
guilty  after  the  laws  of  this  realm,  of  and  for  robbing  any  person 
or  persons,  in  any  booth  or  tent  in  any  fair  or  market,  the 
'*  owner,  his  wife,  his  children,  or  servants  or  servant  then  being 
"  within  the  booth  or  tent,  shall  be  admitted  to  the  benefit  of  his 
or  their  clergy,  but  utterly  be  excluded  thereof,  8cc.  without 
having  aily  respect  or  consideration  whether  the  owner  or 
**  dweller  in  such  booths  and  tents,  his  wife,  children,  or  servants 
*^  being  in  the  same  booths  or  tents  at  the  time  of  such  robberies 
"  and  felonies  committed,  shall  be  sleepmg  or  waking.'^ 

Sect. 
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Bk.  2. 


(r)  Snm.  835, 
2  Hal«,  3d5. 


(t)  Fide  «ect, 
48|49. 


(u)  Hetley,  64. 

S.  P.  C.  1«9. 

Sammarj,  236, 

237. 

11  Coke,  36. 

(x)  FoUo,  237, 

238. 

1  Hale,  522, 

523. 

Kelynge,  27. 


lS«c^91.  This  statute  (r)  seems  plainly  to  extend  to  all  who 
ahall  be  covricted  by  verdict  or  confession,  whether  upon  an  ap- 
peal or  indictment,  but  not  to  those  who  shall  be  outlawed,  or 
stand  mute,  or  challenge  peremptorily  above  twenty  jurors  ;  but 
these  defects  are  supplied  as  to  indictments  by  3  (s)  and  4  Will.  8c 
Mary,  c.  9. 

Sect.  92.  It  seems  to  be  generally  agreed,  that  no  robbery  is 
(OForthis.vide  within  this  statute  which  is  not  accompanied  with  an  actual  (/) 
wip.  8. 73. 87,     breaking  of  an  house,  or  of  some  part  of  it. 

88.  96. 

Summarj,  237,  238.    2  Hale,  354.    Yet  in  Popham,  84.  there  is  a  case  seemingly  contrary. 

Sect.  93.  Also  it  seems  to  be  agreed,  (u)  that  a  sojourner's 
beinc^  in  a  house  at  the  time  of  the  robbery -doth  not  bring  it 
withm  this  statute ;  for  the  words  are,  *'  The  owner  or  dweller 
*'  in  the  same  house,  or  his  wife,  his  children,  or  servants,  being 
''  ihen  within  the  same  house,  lie."  Yet  it  is  said  in  (or)  Hale's 
Pleas  of  the  Cown  to  have  been  ruled  by  advice  of  the  justices, 
that  where  one  entered  into  the  lodging  of  Sir  H.  Hungate,  being 

Earcel  of  Whitehall,  and  broke  open  a  chamber  and  took  away 
is  goods,  his  case  was  within  this  statute,  and  that  the  indict- 
nmsiit  ought  to  be  for  breaking  the  king's  house,  called  Whitehall, 
and  for  stealing  the  goods  of  Sir  H.  Hungate,  divers  persons 
being  in  the  house. 

But  note.  This  case  is  wholly  omitted  in  the  first  edition  of 
Hale's  Pleas  of  the  Crown,  and  I  cannot  but  think  that  it  is  mis- 
printed in  the  second;  because  such  a  robbery  seems  by  no 
means  within  the  purview  of  this  statute,  which  extends  only  to 
such  robberies  as  are  done  to  a  man  in  such  a  place  as  may  be 
called  his  dwellii^«house,  or  dwelling-place,  his  wife,  children,  or 
servants  being  at  the  same  time  within  the  same. 

But  in  the  state  of  this  case  it  seems  to  be  admitted,  that 
Whitehall,  wherein  the  felony  was  committed,  could  not  properly 
be  called,  nor  ought  to  be  laid  in  the  indictment  as  the  dwelling- 
house  or  dwelliugTi^lace  of  the  said  Sir  H.  Hungate,  who  was  the 
person  robbed,  but  of  the  king. 

Also  it  seems  to  be  admitted,  that  it  is  sufficient  to  set  forth 
generally  inthe  mdictment,  that  divers.persons  were  in  the  housd, 
without  shewing  that  they  were  under  any  relation  to  the  person 
robbed,  as  his  children  or  servants,  8cc.  which  (y)  seems  to  be 
necessarily  required  by  5  and  6  Edw.  6.  c.  9*  And  therefore  I  take 
it,  that  the  statute  here  intended  is  not  5  and  6  Edw.  6.  c.  9-  but 
rather  1  Edw.  6.  (2)  c.  13.  s.  10.  or  39(a)Eliz.  c.  15.— Yet 
qutere^  for  neidier  of  these  statutes  seem  to  extend  to  this  case  as 
It  is  here  pnt. 

iHowever,;  3  «nd  4  Will.  &  Mary,  c.  9»  seems  fully  to  extend  to 
it;  by  whieh  it  is.  enacted,  *'  That  all  those  who  shall  rob  any 
''•dwelling-house  in  the  day»time,  any  person  being  therein*  or 
''  sludl  comfort,  aid,  abet,  assist,  counsel,  hire,  or  comm^d  any 
'^  peitson  to  eommit  such  offence,  being  thereof  convicted  or  at- 
**  tainted,  or  indicted,  and^tanding  mute,  or  ehidlengtBg  peremp- 
**  torily  above  twenty,  shall  be  ousted  of  their  clei^.'' 

But 


(y)  Fide  Hel- 
ley,  64. 
Sammary»  f35, 

11  Coke,  36. 

S.  P.  C.  1 J9. 

Popham,  84. 

(i)  Vide  sap. 

8.87. 

(a)  Vide  infra, 

8. 95,  96, 97. 
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But  I  do 'not  (6)  find  tliat  any  statute  excludes  those  from  their  (p)  See  the  sta- 

clergy  who  are  accessaries  to  a  robbery  in  a  booth  or  tent,  except  *«*«  of  3  &4 

it  be  from  the  person  of  a  man,  in  which  case  the  accessaries  ZJ'^r^^^A^ 
z     -         t      n  I  iiii-  i-i  i#«        1^  supra,  8*  4&,  4o* 

before  the  fact  seem  to  be  excluded  from  their  clergy  by  3  and  4 

Will.  8c  Mary,  c.  9-  as  shall  be  more  fully  shewn  hereafter. 

Sect.  94*  It  seems  plain,  that  those  who  are  guilty  of  a  felony 
within  these  statutes,  are  excluded  from  their  clergy  by  3  and  4 
Will.  &  Mary,  c.  9*  on  an  indictment  in  a  foreign  county,  in  the 
same  manner  as  if  they  had  been  convicted  in  the  first  county, 
as  hath  been  more  fully  shewn,  sect.  80,  8 1,  82,  83. 

SfecoNDLT,  As  to  Bach  robbery  in  a  house  which  no  person  is 
in  at  the  time. 

Sedt.95.  It  is  recited  by  39  Eliz.  c.  15.  "  That  then  of  late  «  Hale,  356. 
divei^  lewd  and  felonious  persons,  understanding  that  the  robbing  « 

of  houses  in  the  day-time,  no  person  being  therein  at  the  time, 
is  not  so  penal  as  where  some  person  is  therein,  had  been  em- 
boldened to  take  their  opportunity  to  commit  many  heinous  rob- 
beries in  breaking  and  entering  divers  houses,  fee."  and  there- 
upon it  is  enacted,  "  That  if  any  person  shall  be  found  guilty, 
"  and  convicted  by  verdict,  confession,  or  otherwise,  according 
"  to  the  laws  of  this  realm,  for  the  felonious  taking  away  in  the 
"  day-time,  of  any  money,  goods,  or  chattels,  being  of  the  value 
^'  of  55.  or  upwards,  in  any  dwelling-house  or  houses,  or  any 
'*  part  thereof,  or  any  out-house  or  Out-houses,  belonging  and 
**  used  to  and  witii  any  dwelling-house  or  houses,  dthough  no 

person  shall  be  in  the  said  house  or  out-houses  at  the  time  of 

such  felony  committed,  then  such  person  shall  not  be  admitted 

to  the  benefit  of  his  clergy.*' 

Sect,  92-  Notwithstanding  the  words  of  the  purview  of  this 
statute  seem  plainly  to  include  all  felonious  takings  to  the  value 
of  five  sMllings  out  of  an  house,  8cc.  whether  with  or  without 
force ;  yet  since  the  mischief  complained  of  in  the  preamble,  and 
intended  to  be  redressed,  is  the  frequent  committing  of  many    . 
'^  heinous  robberies  in  breakii^  and  entering,  &c/'  and  since  all  (c)Siip.s.73. 
*'  other  (c)  statutes,  excluding  the  benefit  of  clergy  from  robbe-  /J\  i?'i^'  ^^' 
ries  in  houses,  have  been  construed  to  extend  to  such  larcenies  ao. 58.69^0. 
only  as  are  accompatiied  with  a  breaking  t>f  a  house,  or  of  some  Sum.  ssr,  <S8. 
part  of  it,  it  seems  agreed,  (d)  that  this  statute  also  sbail  extend  f/^^/^* 
only  to  such  a  felonious  taking  as  is  accompanied  with  the  like  Cro.  Car.  47*3, 
breaking.  474. 

Sect.  97.  It  seems  agreed,  (e)  that  a  chamber  in  one  of  the  («)C.Car.473« 
Inns  of  Court,  wherein  a  person  usually  lodges^  is  properly  a  l^*^"*'''^^*^ 
dwelling-house  within  this  statute,  and  may  be  so  called  in  an  2^^^' 
indictment,  because  every  owner  of  such  a  chamber  hath  atsepa-  2  Hale,  338. 
rate  interest  in  it.     But  that  a  lodging  in  Whitehall  or  Somerset  q^^^'^'^^' 
House  is  not  (f)  a  dwelling-house  within  this  statute;  from  Scc^/i.cip. 
whence  it  seems  to  follow,  that  a  robbery  in  such  a  lodging  is  not  p-  sio. 
excluded  from  the  clergy  by  this  statute,  if  any  person  were  at  ^^^^^^^' 
the  time  in  any  other  part  of  the  palace,  because  the  whole  is  vide  Sap.  t.  93. 
but  one  dwi^lling-house. 

Sect. 


it 
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8  Hale,  557.  *  Sect.  9%.  It  seems  agreed,  (g)  that  no  accessary  is  ousted  of 
iHAle,537.5Si.  his  clerffv  by  this  statute. 

Sup.  ».  45,  46.  , 

(Ki  c  c  ^^^^  ^^  Yi^^  been  adjudged,  (A)  that  he  who  stands  by  and 

473, 474?  *  abets  another  while  he  breaks  and  enters  the  house,  and  after- 
2  Hale,  358.  wards  divides  the  money  with  him,  but  doth  not  actually  enter 
Note,  That  the  ^j^^  housc  himself,  is  not  within  the  statute.  The  reason  whereof 
1  Jones,  394.  Seems  to  be  this,  that  the  words,  '*  If  any  person  shall  be  con- 
bat  this  point  is  **  victed,  &c.  of  a  felonious  taking,  8cc.  in  a  dwelling-house,  &c/' 
not  taken  shall,  in  SO  penal  a  law,  be  intended  only  of  an  actual  taking,  and 

not  of  a  constructive  one.  But  this  seems  an  extremely  nice 
case,  and  if  it  were  a  new  point,  and  not  confirmed  by  experi- 
ence, the  authority  of  it  might  perhaps  be  justly  questioned ;  for 
if  the  person  who  only  stood  by  and  entered  not  the  house,  had 
actually  entered  it,  and  the  other  only  had  taken  the  money,  and 
had  not  given  him  any  part  of  it  till  both  had  gone  out  of  the 
house,  in  this  case  as  well  as  in  the  other,  it  might  be  said,  that 
he  who  actually  received  not  any  part  of  the  money  till  he  was 
^one  out  of  the  house,  was  guilty  only  of  a  constructive  taking 
m  the  house,  and  consequently  not  within  this  statute.  But  1 
cannot  easily  persuade  myself  but  that  in  such  a  case  both  must 
be  adjudged  equally  within  the  statute ;  and  why  not  as  well  in 
c*^«rs*7'*8*is  ^^  other,  it  seeming  an  uncontroverted  (i)  rule,  that  where  di- 
VideFoftter,  '  ^^rs  ^r^  present  and  abet  one  another  in  committing  any  felony, 
357.  the  act  of  one  shall  be  looked  on  as  the  act  of  all. 

And  upon  this  ground,  as  I  take  it,  it  hath  been  always  agreed, 
that  those  who  are  present,  and  abetting,  when  a  murder  or  rob- 
bery is  committed,  are  all  of  them  equally  excluded  from  their 
(lc\  1  Jac.  1. 8.  clergy,  whether  they  actually  gave  the  stroke  or  took  the  money, 
(/)  Aleyn,  44.  or  not ;  and  yet  the  statutes  tq  this  purpose  mention  only  those 
BkTi.  c^  IS.  ^^^  shslX  be  found  guilty  of  murder,  robbing,  &c.  Nor  do  I 
Aleyn,  43.  find  any  resolution  to  the  contrary  on  any  other  statute  concern- 
Stiles,  86.  lug  clergy,  except  only  the  (A)  statute  of  stabbing,  whereon  it 
1  Hale',  468.  ^^^  been  adjudged,  (£)  that  the  person  only  who  gives  the  stab 
Saikeld,  54f .  is  within  the  purview  of  it :  but  this  seems  plainly  to  depend  on 
«'rH*fc^*^'  the  particular  circumstances  of  this  offence,  which  is  excluded 
84t. '     ^°^      ^^''^  clergy  in  respect  of  the  cruelty  and  bloody  mind  of  him  who 

gives  the  stab,  which  certainly  is  peculiar  to  himself. 

Sect.  99*  However,  it  is  certain  at  this  day,  that  by  the  express 
words  of  3  and  4  Will.  8c  Mary,  c.  9-  **  Whoever  shall  comfort, 
**  aid,  abet,  assist,  counsel,  hire,  or  command  any  person  or  per- 
sons to  break  any  dwellins-house,  shop,  or  warehouse  there- 
unto belonging,  or  therewith  used,  in  the  day-time,  and  felo- 
'^  niously  take  away  any  money,  goods,  or  chattel  of  the  value  of 
''  5s,  or  upwards  therein  being,  although  no  person  shall  be 
'*  within  such  dwelling-house,  shop,  or  warehouse,  being  con* 
**  victed  or  attainted,  or  being  indicted  and  standing  mute,  or 
**  challenging  peremptorily  above  twenty,  shall  be  excluded  from 
"  their  clergy." 

Sect.  100.  But  note,  That  this  clause,  mentioning  only  a  fe- 
lonious taking  in  a  dwelling-house,  shop,  or  warehouse  thereunto 
belonging,  and  not  mentioning  out-houses  in  general,  as  39  Eliz. 

doth,  seems  to  have  prevailed  before ;  and  therefore  I  take  it 

that 
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diat  an  assistant  to  such  a  felony  in  an  out-house,  not  being  such 

a  shop  or  warehouse^  without  entering  into  it,  is  clearly  intitled 

to  the  benefit  of  his  clergy  since  this  statute,  however  it  might  Supra,  s.  98. 

be  disputed  before. 

Sect.  101.  Note  also>  That  the  accessaries  before  to  such  a 
felony  in  any  out-house,  not  being  such  a  shop  or  warehouse, 
are  still  intitled  to  the  benefit  of  their  clergy,  because  the  only 
(m)  law  which  excludes  them  is  the  (n)  above-cited  clause  of  3  &  (m)  Sum.  fsr. 
4  Will.  &  Mary,  c.  9-  which  extends  only  to  such  felonies  "  in  a  W  Supra,  8.99. 
'^  dwelling-house,  shop,  or  warehouse  thereunto  belonging." 

Sect.  102.  But  all  principals  ih  any  felony  within  the  said  sta- 
tute of  39  Eliz.  are  excluded  from  their  clergy  by  the  same  sta- 
tute upon  any  conviction,  whether  upon  an  indictment  or  appeal; 
and  by  the  said  statute  of  S(o)Si  4  Will.  8c  Mary,  upon  an  out-  (o)  Sup.  s.  48, 
lawry,  standing  mute,  or  peremptory  challenge  of  more  than  49* 
twenty,  upon  an  indictment,  whether  in  the  same  county  in  which 
the  felony  was  first  committed,  or  in  a  different  (p)  county.  8i^M  ^83*  ^^^ 

Thirdly,  As  to  robbery  in  general. 

Sect.  103.  It  is  enacted  by  3  &  4  Will.  &  Mary,  c.  9. ''  That  all 
**  and  every  person  or  persons  that  shall  rob  any  other  person,  or 
**  shall  comfort,  aid,  abet,  assist,  counsel,  hire,  or  command  any 
''  person  or  persons  to  commit  such  offence,  being  thereof  con- 
''  victed  or  attainted,  or  being  indicted  and  standing  mute,  or 

challenging  peremptorily  above  twenty,  shall  not  have  the  be- 

.nefit  of  his  clei^." 


4< 


VL   As  to  BURGLABY. 

Sect.  104.  If  any  person  be  in  the  house  at  the  time  of  the  (^)  Vide  ii     - 
breaking,  (y)  and  thereby  put  in  fear,  the  principal  is  excluded  ^  Hale^^o^Sdi 
from  his  clergy  by  1  Edw.  6.  c.  12.  s.  10.  in  all  cases  except  that  Sup.s.3436.40. 
of  challenging  more  than  twenty,  and  by  25  Hen.  8.  revived  (r)  (r)  Vide  sup. 
by  5  &  6  Edw.  6.  or  at  leadt  by  3  &  4  Will.  &  Mary,  c.  9.  upon  sect  42, 43,44. 
such  a  challenge,  upon  an  indictment. 

Sect.  105.  Also  the  principal  in  every  burglary,  whether  («)  (,)  Popham, 
any  person  were  in  the  house  at  the  time  or  not,  is  excluded  42. 5«. 
from  his  clergy  by  18  Eliz.  c.  7.  upon  a  {t)  conviction  by  verdict,  \^^^^^^' 
outlawry,  or  confession ;   and  by  3  &  4  Will.  &  Mary,  upon  Moor,  660. 
standing  mute,  or  challenging  peremptorily  more  than  twenty  4Coke,40. 
upon  an  indictment.  ^ilsT  ^^' 

(0  11  Coke,  35.    Summary,  S33. 

Sect.  106.  Also  by  (w)  the  same  statute  of  3  &  4  Will.  &  Mary,  («)  nCoke,  f^. 
c.  9*  "  Every  person  who  shall  counsel,  hire,  or  command  any  ^^^^'  *^^' 
"  person  to  commit  any  burglary,  being  thereof  convicted,  or  at- 
**  tainted,  or  being  indicted,  and  standing  mute,  or  challenging 
"  peremptorily  above  twenty,  shall  not  have  his  clergy.^' 

VII.  As  to  Arson. 

Sect.  107-  It  hath  been  clearly  {v)  settled,  since  Poulter's  case,  (v)3am.  «33. 
that  the  principal  (to)  not  being  in  holy  orders,  is  excluded  from  2Haic,345,3^. 
clergy  upon  an  indictment  in  all  cases,  except  outlawry,  by  23  /i)^Supwfi.  lo, 

VOL.  II.  K  K  Hen.  Il,lt,l3.30.3«! 
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<c)Sapnmect.  Hen.  8.  and  25  Hen.  8.  as  (x)  revived  by  5  8c  6  Edw.  6.  c.  .10. 

43. 44.  ^Q J  j^  |g  certain  that  he  is  excluded  upon  an  outlawry  on  an  in- 
dictment by  3  &  4  Will.  &  Mary,  c.  9. 

(y)  Sap.  sect  Sect.  108.  Also  accessaries  to  the  fact  before,  maliciously,  are 

35. 45.  excluded  in  all  cases  by  4  &  (y)  5  Ph.  8c  Mary,  c.  4. 

(0S.P.C.130.  Sect.  109.  Note,  That  by  1  Edw.  6.  c.  12.  s.  14.  (z)  Every 
t  Hale,  976.  lord  of  parliament  is  allowed  his  clergy  in  all  cases  wherein  others 
4^  ^4^  ^^^  excluded  by  that  act,  except  wilful  murder,  and  consequently 
fbr  the  other  cannot  be  denied  his  clergy  for  any  other  felony  wherein  it  was 
offences  which  grantable  at  common  law,  unless  it  be  ousted  by  some  statute 
ciudcdlfivm**     made  since  the  first  year  of  Edw.  6.  or  (a)  revived  by  5  8c  6  Edw. 

clergy  by  the       6.  C.  10.  (l) 

icatotes  which  created  them.  Tide  Index,  "  Felonies  without  Clei^gy** 


As  to  the  Third  General  Point  of  this  chapter,  viz.  At 
what  time  the  benefit  of  clergy  is  demandable. 

(6)  See  the  Stat.  Sect.  1 10.  It  seems,  (jb)  that  it  might  be  demanded  by  the  an- 
t)f  Marl.  c.  28.  cient  common  law  as  soon  as  the  prisoner  was  brought  to  the  bar, 
S?C1  r' ^^5  ''^^f^'^®  ^°y  indictment  or  other  proceeding  against  him  ;  for  it  is 
s  Inst.  150.'    *  plain,  that  anciently  the  clergy  claimed,  and  were  in  a  great  mea- 

165.164.633.  sure  indulged,  a  privilege  of  being  wholly' (c)  free  fix>m  secular 
liwisi^'Ss  ju™diction  for  crimes  punishable  with  loss  of  life  or  member, 
s  Hale,  377,  '  But  after  the  statute  of  Westminster  1 .  c.  2.  which  strictly  en- 
378,  &c.  joined  the  ordinaries  not  to  suffer  clerks,  who  have  been  indicted 
Bncton,L3.  j^y  gQiemn  inquests,  to  be  delivered  without  due  purgation,  the 
Sup!  c.  15. 9. 84.  judges  soon  made  a  settled  rule  (d)  not  to  deliver  any  clerk  to 
Hobtft,  288,  the  ordinary,  before  he  had  been  first  indicted  and  arraigned,  and 
YetinKelynee  ^^^  offence  had  been  inquired  of  and  found  by  an  inquest  of 
100.  the  con-  '  office,  which  was  done  both  to  the  end  that  if  the  prisoner  were 
trary  seems  to  found  guilty,  he  (e)  might  absolutely  forfeit  his  goods  (which 
Jc^VidrBract.  ^"cientl^  were  saved  by  a  purgation),  and  also  that  the  court 
1. 3.  c  9.  might  be  apprised,  whether  it  were  proper,  from  the  circum- 
Art.Cleri,c.i5.  stances  of  the  case  disclosed  upon  such  an  inquiry,  to  deliver  the 
139*140^^'  clerk  to  the  ordinary  generally,  in  which  case  he  was  allowed  to 
Supra, sect.  i.«.  make  his  purgation  (/),  or  specially,  (g)  absqtie  purgatione  far 
F.  Corone,  118.  cicndd,  &ut  this  practice  being  found  inconvenient  to  prisoners^ 
131  1^'  ^*  because  they  lost  their  goods  if  found  guilty  by  such  inquiry,  and 
s  Institute,        yet  could  take  no  challenge  to  any  of  the  jury,  it  being  but  an  in- 

164. 633.634.  quest  of  office;  it  hath  been  the  general  practice  (A)  ever  since 
K^^iesf^^'  the  reign  of  Henry  VI.  to  oblige  those  who  demand  the  benefit 
F.Gofone,'23f.  of  clergy  to  plead  and  put  themselves  upon  their  trial,  under  (t ) 
376.382.386.    pain  of  being  dealt  with  as  those  that  stand  mute,  whereby  the? 

doubtful.  F.  Corone,  S33.  («)  S.  P.  C.  131. 185.  5  Coke,  110.  Regi.  68.  Plowden,t6t.  Con- 
txa,  40  Assixe,  42,  23.  Ab.  F.  Corone,  91.  B.  Fort.  5.  Hobart,  289.  it  is  holden,  that  the  ftoods 
are  not  forfeit  without  a  conviction.  (/)  IL  P.  C.  240.  Hobart,  288,  289.  S.  P.  C.  139.  5  Coke, 
109.  (g)  Vide  F.  Cor.  109. 417.  Summary,  240.  Rastal,  121.  Hobart,  288,  289.  Keljnge,  100. 
(h)  Sum.  239.  2  Summary,  378.  2  Inst  164.  F.  Corone,  53.  58.  S.  P.  C.  131.  Salkcld,  61. 
Finch,  463.  Hobart,  288.  (i)  F.  Cor.  58.  so  said  in  a  note  of  a  case  in  3  H.  7. 1.  But  I  do  not  find 
it  made  out  by  the  books  at  large.    But  this  dearly  holden,  3  H.  7. 1 2.    Ab.  F.  Cor.  53. 

(l)  By  these  statutes  clergy  is  taken  away  from  under  every  circumstance  in  which  his  case  may 

the  several  offences  described  by  legal  technical  be  considered ;  but  in  the  cases  above-mentioned 

termsof  well-known  signification,  murder,  robbery,'  aiders  and  abettors  are  not  once  named,  nor  are 

rape,  and  burglary ;  and  where  clergy  is  taken  they  described  by  any  terms  importing  that  the 

away  firom  the  offence  generally,  wiuout  other  legislatoie  intended  to  oust  them.    Foster,  357» 

cufcnmstancr,  it  b  taken  away  uom  the  offender  358. 
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forfeit  their  goods  (A:)  without  any  inquiry  concerning  their  crime ;  ^k)  Sap.  c.  so. 
but  yet  (/)  cannot  be  denied  their  clergy,  whei-e  they  should  be  s.  19. 
entitled  to  it  in  case  they  were  convicted,  unless  they  be  specially  ^)  j-^n*  ^ 
excluded  by  some  statute.     But  after  a  clerk  hath  put  himself  72.        ^'^"^ 
upon  his  trial,  and  the  inquest  are  charged  with  him,  it  is  said  Sop.  c.  30. 
that  he  (m)  may,  if  he  desire  it,  be  admitted  to  his  clergy,  before  /'  \^  p  n 
the  jury  come  back;  but  shall  not  forfeit  his  goods  unless  they  151.  ' 
find  him  guilty.  Fincb,  463. 

Sect.  111.  Also  I  take  it  to  be  generally  agreed  in  the  later  (n)  (n)  Sum.  «39, 
books,  that  a  person  may  demand  his  clergy  after  a  non  legit  ][^'^ie  378 
recorded ;  and  also  after  judgment  given  against  him,  whether  579, 330. 
of  (o)  death,  or  of  (p)  peine  forte  et  dure,  or  of  {q)  outlawry,  s.  P.C.  13«. 
&c.  as  well  as  before  judgment,  and  even  (r)  under  the  gallows,  fj'JJj;^'^ 
if  there  be  a  judge  there  who  has  power  to  allow  it;  as  a  justice  109. 
of  the  king's  bench,  if  the  party  were  condemned  there ;  or  a  D^r,  «05* 
justice  of  ^aol-delivery,  if  he  were  condemned   before  him,  and  32511,^"^^ 
the  commission  of  gaol-delivery  be  not  {s)yet  adjourned,  and  ac-  Assise,  15. 
cording  to  some  (if)  opinions,  even  though  the  commission  were  Ab.F.Cor.ii7. 

42. 23.  F.  Cor.  91.  Djer,  183.  34  H.  6.  49.  F.  Corone,  30.  B.  Clergy,  1.  (j>)  Sammary,  239. 
1  Hale,  380.  Sup.  c.  30.  sect.  «4.  (q)  9  E.  4*  28.  8  H.  4.  «.  F.  Corone,  72.  (r)  34  H.  6.  49. 
Ab.  F.  Cor.  20.  B.  Clergy,  1.  Sammary,  239, 240.  Dyer,  205.  S.  P.  C.  132.  Crompton  Jar.  126. 
(i)  S.  P.  C.  132.    Summary,  240.    Cor.  Jorb.  126.    (0  As  it  seems  from  Dyer,  205.    2  Hale,  379. 

As  to  the  Fourth  General  Point  of  this  chapter,  viz. 
Whether  the  benefit  of  clergy  shall  be  allowed  where  it  is  not 
demanded. 

Sect.  112.  I  take  it  to  be  generally  agreed,  that  notwithstand-  (u)  Bract,  b.3. 
ing  it  was  anciently  the  (u)  usual  method  for  the  ordinary  to  de-  c.  9.  West.  i. 
Biand  the  criminal  as  his  clerk,  before  the  court  allowed  him  the  ^  j^^  i63,i64. 
benefit  of  his  clergy,  yet  there  was  no  (x)  necessity  that  any  such  s.  P.  C.  iso. 
demand  should  be  made  by  the  ordinary,  but  that  the  court  might  9£.  4. 28. 
without  it  admit  a  person  to  the  benefit  of  his  clergy  upon  suffi-  ^h^^49.  * 
cient  evidence  of  his  being  a  clerk,  as  upon  his  producing  letters  Kelvnge,  99. 
of  orders.  Or  reading  as  a  clerk,  &c.  except  he  appeared  to  have  (*)  5.  t.  C. 
been  guilty  of  sacrilege,  or  of  breaking  the  prison  of  the  ordi-  ^^^^  f89, 
nary^  in  which  case  it  is  said  to  have  been  in  a  great  measure  left  290. 
to  the  (y)  discretion  of  the  ordinary,  whether  he  should  have  his  ^«  Corone,  ii7. 
clergy  or  not.     And  as  there  is  no  necessity  that  the  ordinary  g^ethe' follow- " 
should  demand  the  benefit  of  clergy  for  a  clerk ;  so  (2)  neither  ing  section, 
doth  there  seem  to  be  any  that  the  prisoner  himself  should  de-  B««  **>»  h^Mt 
mand  it,  where  it  sufficiently  appears  to  the  court  that  he  has  a  ^Jj^^i 
right  to  it  in  respect  of  his  being  in  orders,  8lc. ;  in  which  case,  if  12  Asaae,  16. 
the  prisoner  do  not  demand  it,  it  seems  to  be  left  to  the  discre-  Ab^.Clergy,9. 
lion  of  the  judge,  whether  he  will  allow  it  him  or  not.  iSjynw,^'. 

F.  Cor.  44. 120.  191.  9  E.  4.  28.  F.  N.  B.  66,  (  y)  Vide  sup.  sect.  9.  F.  Cor.  11 2. 120.  S.  P.  C. 
193.  27  Assise,  42.  Ab.  F.  Cor.  205.  (s)  S.  P.  C.  131.  F.  Cor.  191.  254.  26  Assise,  19.  Sum- 
i&aiy,239.    2  Hale,  321. 378, 379.    B.  Clergy,  1.  9.    B.  Corone,  73.    Hobart,  289. 

As  to  the  Fifth  General  Point  of  this  chapter,  viz.  Who 
is  to  judge  whether  a  person  who  demands  the  benefit  of  clergy, 
liave  a  right  to  it  or  not. 

Sect.  113.  I  take  it,  that  in  all  cases  the  temporaljudge  is  to 
determine  both  whether  the  crime  be  within  the  benefit  of  clergy, 

K  K  2  and 
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a)  Sop.  8. 2.  and  also  whether  the  person  who  demands  it  be  qualified  to  de- 
■lobart,  288.  mand  it  or  not.  For  notwithstanding  it  had  its  (a)  original  com- 
(6)^Sup.  s. «.  mencement  from  the  canon  law,  yet  it  being  no  (6)  otherwise  to 
Hobart,  288.  be  allowed  here  than  as  it  hath  been  received  by,  and  is  agreeable 
(c)  Vide  IE.  to  the  common  or  statute  law,  whereof  the  temporal  courts  are 
1  Jl^ze  4.  *®  j**dges,  it  seems  very  reasonable  that  all  questions  (c)  of  this 
F.Corone,  155.  kind  be  determined  by  those  courts.  And  therefore  even  in  those 
B.  Ciei;^,  8.  cases  wherein  by  the  old  books  the  ordinary  seems  to  have  been 
courtr^Lscd to  ^^^<>wed  a  discretionary  power  of  demanding  or  refusing  a  clerk, 
deliver  to  the  as  where  he  hath  been  guilty  of  (d )  sacrilege,  and  also  in  cases 
ordinary  a  clerk  wherein  it  is  Said  generally,  that  a  prisoner  hath  no  right  to  his 
jured*^*^  clergy,  as  where  he  is  convict  of  (e)  heresy,  &c.  it  seems  to  be 
should  get  the  taken  as  a  ground  by  Staundforde,  that  the  temporal  judge, 
king's  iMidon  of  where  the  ordinary  refuses  a  prisoner,  has  a  power  to  determine 
SirSiSi^ut  whether  still  he  may  be  allowed  his  clergy  or  not.  And  this 
licence.  seems  to  be  grounded  on  good  reason;  for  otherwise  in  such 

SeeKe]ynge,28.  cases  the  ordinary  by  such  pretences  might  have  an  absolute 
Supf^P^'^^'  power  of  controlling  the  temporal  courts  in  a  matter  properly  de- 
(<)S.P.C.1S5.  terminable  by  such  courts.  And  therefore  whatever  point  it 
Bat  21  £.  4. 21.  may  turn  upon,  whether  a  prisoner  ought  to  have  his  clergy  or 
f^'  ^'  ^'^^'  not,  as  the  validity  of  his  letters  of  orders,  or  his  being  a  heretic 
9  E.  4.  28.  convict,  8cc.  howsoever  the  temporal  courts  may  pay  the  highest 
Ab.  B.  Clergy,  regard  to  the  certificate  of  the  ordinary )  yet  I  take  it  to  be  gene- 
conStlr  *°w^re  ^^^y  (f^  holden,  that  they  only  are  finally  to  determine  whether 
the  ordwaiy  upon  the  whole  the  prisoner  be  well  intitled  to  his  clergy,  or  not, 
asnensnopar-  because  the  ordinary  is  not  in  this  respect  esteemed  as  a  judge, 
refusal  ^^^  °^  "^"^  (?)  ^^^y  *®  *  minister  to  the  court.  However  it  was  certainly 
mHobart»200.  the  (fi)  settled  practice  (while  the  method  of  trying  the  prisoner's 
See  the  notes  to  capacity  of  receiving  orders  was  by  putting  him  to  read  a  verse), 
S^i?«af  iS  ^^^  the  judges  of  the  common  law  to  over-rule  the  ordinary  as  to 
foregoing  sec-  the  point,  whether  the  prisoner  read  as  a  clerk  or  not ;  and  to 
tion;  yet  9E.    record  a  kgit  or  fum  legit,  according  to  their  own  judgment. 

4. 28.  this  mat- 
ter seems  to  be  left  doubtful  Vide  F.  Corone,  44.  Ab.  B.  Cler.  7.  F.  N.  R  66.  (g)  7  E.  4.  29. 
Ab.  F.  Fines,  24.  B.  Clergy,  17.  B.  Ordinaiy,  16.  34  H.  6.  49.  Ab.  F.  Fines,  l9.  B.  Clergy,  1. 
7  H.  4.  41.  Ab.  B.  Clergy,  2.  Oidmary,  20.  15  H.  7.  9.  Ab.  F.  Impris.  28.  B.  Ordinary,  11. 
Kelynge,  51.  89.  Finch,  46S,  464.  S.  P.  C.  131, 132, 133. 141.  Summary,  240.  2  Hale,  378. 381. 
21  £.  4.  21.  Ab.  B.  Clergy,  18.  (h)  Kelynge,  28. 51.  9  £.  4.  28.  Ab.  F.  Corone,  32.  B.  Ordi- 
nary, 12.    See  the  cases  dted  to  the  precedent  letter. 

(t)  Sup.  sect.  Sect.  1 14.  But  the  necessity  of  such  an  ability  to  read  in  the 

109.  case  of  a  peer,  was  taken  away  by  1  £dw.  6.  (t)  c.  12.  s.  15.  by 

S^.  C.  129,     ^hich  it  is  enacted,  "  That  in  every  case  where  any  of  the  king's 
*'  subjects  shall  upon  his  prayer  have  the  privilege  of  his  clergy, 
"  &c.  every  lord  having  place  and  voice  in  parliament,  shall  by 
virtue  of  that  act  of  common  grace,  upon  his  request  or  prayer, 
alleging  that  he  is  a  lord  or  peer  of  this  realm,  and  claiming 
"the  benefit  of  this  act,  though  he  cannot  read,  without  any 
burning  in  the  hand,  loss  of  inheritance,  or  corruption  of  blood, 
be  adjudged,  deemed,  taken,  and  used  for  the  first  time  only, 
to  all  intents,  constructions,  and  purposes,  as  a  clerk  convict, 
and  shall  be  in  case  of  a  clerk  convict,  which  may  make  purga- 
**  tion,  without  any  further  or  other  benefit  or  privUege  of  clergy, 
to  any  such  lord  or  peer  from  thenceforth,  at  any  time  after,  for 
any  cause  to  be  allowed,  &c.'' 
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Sect.  115.  The  necessity  of  such  reading  is  also  taken  awaj,  as 
to  eveiy  common  person,  by  5  Ann.  c.  6.  by  which  it  is  enacted, 
"  That  if  any  person  convict  of  such  felony  for  which  he  ought  to 
*'  have  the  benefit  of  clergy,  pray  the  benefit  of  that  act,  he  shall 
'*  not  be  required  to  read,  but  shall  be  punished  as  a^  clerk  con- 
'•  vict" 

As  to  the  Sixth  General  Point  of  this  chapter,  vist.  How 
far  the  ordinary  was  punishable  at  law  for  demanding  or  refusing 
a  clerk  against  law. 

Sect,  116.  It  seems  agreed,  (fc)  that  anciently  this  was  such  a  /fc)F.  Corone, 
contempt  for  which  his  temporalities  might  be  seized ;  but  since  sf. 
the  statute  of  25  Edw.  3.  c.  6.  which  provides,  "  That  prelates  i^^-  *33. 
^*  shall  be  admitted  to  pay  a  reasonable  fine  for  contempts  to  writs  ^^  e%,  9. 
'*  of  quare  non  admisit,  and  such  like,"  it  seems  to  have  been  B.  Con.  i9. 
generally  (/)  agreed,  that  the  ordinary  is  liable  only  to  be  fined,  S.  P.  C.  132. 
but  to  no  such  seizure  for  a  contempt  of  this  kind,  as  in  obsti-  ^inst'idi.* 
nately  (m)  persisting  to  return  that  a  prisoner  reads  as  a  clerk,  or  See  the  notes 
the  contrary,  &c.  against  the  declared  sense  of  the  court.  «nder  the  next 

(/)  9  E.  4.  «8.  Ab.  F.  Cor.  32.  Bro.  Clergy,  7,  7  E.  4.  29.  Ab.  F.  Fines,  24.  B.  Clergy,  17. 
Ordinary,  16.  34  H.  6. 49.  Ab.  F.  Fines,  19:  B.  Clergy,  1.  15  H.  7.  9.  Ab.  F.  Impris.  28.  B. 
Ordinary,  11.  Kelynge,  S8. 51.  Fuich,  463.  2  Inst  164.  Yet  see  the  contrary  holden  the  very  next 
year.  26  Assiie,  19.  Ab.  F.  Corone,  191.  and  also  7  H.  4.  41.  Ab.  B.  Clergy,  2.  Ordinary,  20. 
And  S.  P.  C.  132.      (m)  See  the  books  cited  to  the  other  parts  of  this  section. 

As  to  the  Seventh  General  Point  of  this  chapter,  viz.  In 
what  manner  a  clerk  was  to  be  delivered  to  the  ordinary,  and  after- 
wards demesned  by  the  common  law. 

Sect.  in.  It  seems  (n)  plain,  that  anciently  wherever  a  clerk  2  Hale, 382, 
was  delivered  to  the  ordinary  by  a  temporal  judge,  his  person  ^'J^\\ 
ought  to  be  kept  in  the  ordinary's  prison,  till  (o)  he  had  been  s.  p.  C.  137. 
tried  before  him  by  a  jury  of  twelve  clerks.     For  the  clergy  (o)  See  the  Stat. 
never  pretended  to  an  absolute  exemption  from  all  kind  of  punish-  ^^^^J^  \J^ 
ment  for  their  crimes,  but  only  to  a  privilege  of  being  tried  only  s.P.C.i37'iS8. 
by  ecclesiastical  judges;  and  this  was  anciently  so  far  indulged  if  the  ordinary 
them,  that  after  they  had  once  been  delivered  to  the  ordinary,  •°ff«'^  *  clerk 
they  could  not  afterwards  be  remanded  to  any  temporal  court,  ^S,utmaiKig 
before  the  statute  of  8  Eliz.  c.  4.,  set  forth  more  at  large  section  such  purgation, 
122,  &c.,  either  for  the  same  crime  wherewith  they  had  been  b^'Jgftem^o^ 
charged  in  such  court,  or  for  any  other  (p)  committed  before  the  courts, 
time  when  the  benefit  of  clergy  was  allowed  them,  whether  such  15H.7. 9. 
other  crimes  were  within  the  benefit  of  clergy,  or  not.     And  if  ^  ^'^'^%^ 
they  could  acquit  themselves  on  their  trial  before  the  ordinary  of  privilege  was 
the  crimes  for  which  they  had  been  arraigned  in  the  temporal  expressly  con- 
courts,  which  acquittal  was  called  a  purgation,  (^)  they  anciently  fi^^dt  25E.3. 
claimed  a  right  not  only  to  be  delivered  out  of  prison,  but  also  to  f^m^Uie'recital 
be  restored  (r)  to  their  goods,  &c.     But  to  render  such  purgation  of  8  Eliz.  c.  4. 
the  more  difiicnlt,  and  also  to  delay  the  delivery  of  great  offenders  ^*dc  Dyer,  2i4, 
as  much  as  possible,  the  judges  anciently  often  refused  (s)to  de*  Sum.2i3. 249. 
liver  them  to  the  ordinary  till  they  had  been  arraigned  of  all  the  Anderson,  ii4. 
crimes  whereof  they  stood  indicted.     But  after  the  statute  of  {t)  S:^:  ^li?®* 

r\  e.    T?  J  JP  men,  *t%r*. 

25  JidW.  Popham,  107. 
(g)  Finch,  464,  465.    (r)  Sum.  241.     6  Coke,  1 10.     S.  P.  C.  185.     In  the  Register,  68.  there  are  three 
writs  to  this  purpose.    S.  P.  C.  52. 185. 192, 193.    Register,  68.    Vide  1  Rich.  3.  c.  3.      («)  F.  Cor. 
394.  461.    B.  Cler.  24.  30.    S.  P.  C.  66. 108.    Summary,  213.    B.  Cor.  11.      («)  S.  P.  C.  108. 142. 
Dyer,  214,  215. 
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25  Edw.  3.  the  judges  could  not  refuse  the  delivery  of  clerks 
convict  in  respect  of  any  crime  whereof  they  had  not  been  actu- 
ally arraigned ;  and  therefore  they  used  to  arraign  them  at  once 
for  all  the  crimes  whereof  they  stood  indicted. 

Sect.  ]  1 8.  And  if  such  clerks  could  not  purge  themselves  upon 

(tt)  Bract.  1. 3.  such  a  trials  I  do  not  {u)  find  that  they  were  anciently  liable  to 

s  p'c*'  any  greater  punishment  than  degradation^  and  the  (x)  loss  of  their 

(x)Soni.f4i.  goods,  and   the  profits  of  their  lands,   unless  they  had  been 

5  Coke,  110.  guilty  of  apostacy,  &c.     But  afterwards  ( v)  by  a  provincial  con- 

Bractonand  stitution^  if  they  were  notoriously  scandalous,  they  were  to  be 

the  places  cited  "^^P^  *°  ^  perpetual  prison,  on  slender  diet,  &c.. 

to  the  precedent 

letter  seem  to  hold  generally,  that  degradation  was  the  only  punishment ;  but  I  suppose  that  they  mean 

the  only  punishment  to  the  person,      (jf)  S.  P.  C.  140, 141.    See  C.  Jac.  4S1. 

Sect.  1 19.  If  the  ordinary  had  refused  to  admit  a  clerk  deli- 
(^B  US  vered  to  him  to  make  his  purgation,  he  might  be  compelled  {z) 
9.aecLS.    '  *  by  a  special  writ  for  that  purpose. 

s!p.C.  137,138. 

16  H.  7. 9.    Cro.  Jac.  431.    B.  Corone,  J«3. 

Sect.  120.  But  this  privilege  was  often  very  much  abused; 
and  therefore  after  the  statute  of  Westminster  1 .  c.  2.  which  re- 
quires that  no  clerk  shall  be  delivered  without  due  purgation,  the 
courts  of  common  law  would  never  deliver  over  a  clerk  to  the 
(a)  Sap.  8. 117.  ordinary,  without  a  (a)  previous  inquiry  into,  or  trial  of  his  crime; 

f  Iifr"i95^  ^'^^''^"P^"  ^^  ^^^  ^^^^^  ^^^^  found  guilty,  he  absolutely  forfeited 
Hobart,  289.  his  goods,  and  the  judges  would  (b)  often  in  their  discretion  make 
(c)S.P.C.  139.  a  special  delivery  absque  purgatione  focienda :  bs  vfhere  it  ap- 
F  Corone^247  P®^*"®^  ^^^^  ^  prisoner  was  a  common  (c)  thief,  &c.  or  where  m 
(d)  Finch,' 464.  an  appeal  of  robbery  a  restitution  of  the  goods  stolen  had  been 
S.  P.  C.  139.  awarded  (d)  to  the  appellant,  which  judgment  they  would  not 
F.  Corone,  109.  guflfg^  ^q  b^  contradicted  by  a  purgation.  And  both  in  such  a 
(«)  Qu.  S.  P.  C.  case,  and  also,  d fortiori,  where  a  clerk  is  admitted  to  his  clergy 
138, 139.  after  an  attainder,  whether  by  an  express  judgment  or  by  outlawry, 

^"*'d*^"t*  ^'  ^^  ^^^^  ^^^^  ^  confession,  (e)  though  he  were  not  specially 
cSrk  might  be  delivered  absque  purgatione  facienda,  the  ordinary  seems,  by  Uie 
admitted  to  his  stronger  (A  opinion,  to  have  been  liable  to  an  escape,  if  he  had 
a co^^cSo'nb'  ^^^^litted  him  to  his  purgation,  because  it  could  not  but  contra- 
verdict.  diet  a  judgment,  or  the  party's  own  confession^  which  is   the 

F.  Corone,  3^3.  highest  conviction.  Neither  was  any  purgation  thought  lawful 
Ab^  P'*i45.'  without  a  previous  notice  to  the  (g)  king  of  the  time  when  it  was 
Con.  F.  Corone,  intended  to  be  made. 

417. 

(/)S.P.  C.48. 138.  «7H.  6.7.  Ab.  F.  Corone,  16.  13  £.  4.  3.  Ab.  B.  Cor.  l58.  F.  Cor.  38. 
3  H.  7. 12.  Ab.  F.  Corone»  56. 136.  9  £.  4.  28.  Ab.  B.  Corone,  55.  B.  Corone,  4.  Finch,  464. 
465.  Con.  Hobart,  289.  F.  Corone.  109. 128. 247.  450.  18  Ass.  13.  Ab.  F.  Corone,  176.  UU.  & 
Theloal.  b.  1.  c.  15.  s.  26.      (g)  Finch,  464.    S.  P.  C.  138.    F.  Corone,   152. 

As  to  the  Eighth  General  Point  of  this  chapter,  viz.. What 
shall  be  done  to  one  who  is  allowed  the  privilege  of  clergy  at  this 
day,  and  how  far  it  shall  be  for  his  benefit. 

Sect.  121.  It  is  enacted  by  4  Hen.  7.  c.  13.  '*  That  if  any  per- 
*'  son  not  in  orders,  shall  be  convict  of  murder,  he  shall  be  marked 
**  with  an  M.  and  if  of  any  other  felony,  with  a  T.  on  the  brawn 
*<  of  the  left  thumb,  in  open  court,  before  he  shall  be  delivered  ta 

'•the 
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**  the  ordinary."  And  it  is  said  by  (A)  Hale,  that  by  3  Hen»  7.  (k)  Sam.  940. . 
c.  1 .  a  clerk  convicted  of  manslaughter  shall  be  committed,  or 
bailed  at  discretion  till  the  year  be  passed.  But  the  contrary  hath 
been  (t)  adjudged ;  for  the  said  statute  mentions  only  those  who  /a  kcIj.  95. 
are  acquitted  of  murder  at  the  king's  suit  within  the  year  and  day; 
in  which  case  it  directs  that  they  shall  be  committed  or  bailed  till 
the  year  and  day  be  passed,  that  they  may  be  forthcoming,  in 
order  to  answer  to  an  appeal,  if  brought  within  that  time.  But 
it  admits  the  clergy  once  had  to  be  a  good  bar  to  an  appeal,  even 
after  an  attainder,  and  therefore  cannot  be  thought  to  have  in- 
tended to  make  provision  in  any  case  for  the  parties  being  forth^ 
coming  to  answer  an  appeal  after  clergy  hath  been  allowed  them, 
which  makes  it  ineffectual.  But  it  is  certain,  that  any  person  who 
hath  his  clergy  may  be  committed  for  any  time  within  a  year  by 
18  Eliz.  c.  ?•  s.  3.  set  fprth  more  at  large  section  125. 

Sect.  122.  By  8  Eliz.  c.  4.  s.  3.  it  is  recited,  **  That  divers  per- 
sons had  oft-times  committed  sundry  detestable  felonies,  for  the 
which  clergy  is  not  allowable,  and  afterwards  had  fled  to  places 
remote  where  they  were  not  known,  and  committed  some  other 
felony  within  the  benefit  of  clergy,  and  being  arraigned  for  the 
same  had  had  their  clergy  allowed  them,  and  thereupon  been 
committed  to  the  custody  of  the  ordinary,  the  former  offence 
being  then  not  known,  and  so  by  that  means  could  not  after  be 
impeached  for  the  same,  to  the  great  encouraging  of  offenders 
using  such  practices  of  foreknowledge  and  set  purpose  for  their 
discharge  of  the  same.'' 

Sect.'l^S,  For  reformation  whereof  it  is  enacted,  "  That  every 
*^  person  or  persons  who  shall  hereafter,  upon  his  or  their  arraign- 
''  ment  for  any  felony,  be  admitted  to  the  benefit  of  his  clergy, 
**  and  delivered  to  the  ordinary  for  the  same,  and  shall  make  hia 
**  due  purgation  for  the  same  offence  or  offences  whereupon  he 
**  was  so  admitted  to  his  clergy,  and  shall,  before  the  same  admis- 
**  sion  to  his  clergy,  have  committed  any  other  such  offence, 
**  whereupon  clergy  is  not  allowable,  and  not  being  thereof  in- 
**  dieted  and  acquitted,  convicted  or  attainted,  or  pardoned,  shall 
''  and  may  be  indicted  or  appealed  for  the  same,  and  thereupon 
''  put  to  answer,  and  ordered  and  used  in  all  things  according  to 
''  the  laws  and  statutes  of  this  realm,  in  such  like  manner  and 
**  form  as  though  no  such  admission  of  clergy  had  been ;  any  law, 
'^  custom,  or  usage  to  the  contrary  notwithstanding." 

Sect,  124.  And  for  the  avoiding  of  sundry  perjuries  and  other  3  Peer.Wms 
abuses  in  and  about  the  purgation  of  clerks  convict  delivered  to  448  to  451. 
the  ordinaries,  it  is  enacted  by  18  Eliz.  c.  ?•  **  That  every  person 
*^  who  shall  be  admitted  to  his  clergy  shall  not  thereupon  be  de- 
"  livered  to  the  ordinary,  but  after  such  clergy  allowed,  and  burn- 
''  ing  in  the  hand,  according  to  the  {k)  statute  in  that  behalf  pro-  m4H.7. 13.. 
"  vided,  shall  forthwith  be  enlarged  and  delivered  out  of  prison  for  which  see 
"  by  the  justices  before  whom  such  clergy  shall  be  granted,  that  ^^^  ^**' 
"  cause  notwithstanding." 

Sect.  125.  But  by  18  Eliz.  c.  7.  s.  3.  it  is  provided,  «  That  the 
**  justices  before  whom  any  such  allowance  of  clergy  shall  be  had, 
**  shall  and  may  for  the  further  correction  of  such  persons  to 
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**  whom  clergy  shall  be  allowed,  detain  and  keep  them  in  prison 
(Q2Balat.iJ7,  *f  for  such  convenient  (/)  time  as  the  same  justices  in  their  discre- 

*^  tions  shall  think  convenient^  so  as  the  same  do  not  exceed  one 
'*  year's  imprisonment." 

Sect.  126.  And  by  18  Eliz.  c.  7,  s.  5.  it  is  further  provided. 
That  all  persons  admitted  to  their  clergy  sbal],  notwithstanding 
such  admission,  be  put  to  answer  to  all  other  felonies  whereof 
they  shall  be  indicted  or  appealed,  and  not  being  thereof  before 
acquitted,  convicted,  attainted,  or  pardoned,  and  shall  in  such 
manner  and  form  be  arraigned,  tried,  adjudged,  and  suffer  such 
execution  for  the  same,  as  they  should  have  done,  if,  as  clerks 
convict,  they  had  been  delivered  to  the  ordinary,  and  there  had 
made  their  purgations :  any  thing  in  this  act  contained  to  the 
contrary  notwithstanding/' 

Upon  these  statutes  the  following  points  seem  most  remark- 
able. 

Sect.  127.  First,  Inasmuch  as  it  plainly  appears,  not  only 
from  the  preamble,  but  also  from  the  express  words  of  the  above 
recited  clause  of  8  Eliz.  c.  4.  that  it  had  nothing  else  in  view  but 
only  to  prevent  the  inconvenience  that  offenders  should  be  dis- 
charged of  crimes  not  within  the  benefit  of  clergy,  by  being  ad- 
mitted to  their  clergy  for  crimes  within  the  benefit  of  it,  as  they 
(m)  Sup.  s.  117.  were  {m)  before  this  statute ;  and  inasmuch  as  the  above  recited 

proviso  of  18  Eliz.  c.  7.  though  it  be  more  largely  worded  than 
8  Eliz.  c.  4.  hath  a  plain  relation  to  it,  and  therefore  may  reason- 
ably receive  the  same  construction ;  it  seems  to  have  been  agreed, 
(n)  ever  since  these  statutes,  that  a  conviction  for  a  felony  within 
the  benefit  of  clergy,  and  an  allowance  of  clergy  thereon,  is  as 
much  a  discharge  of  all  precedent  felonies  within  the  benefit  of 
clergy  (though  not  of  any  others)  as  it  was  before  these  statutes* 

Sect.  128.  Secondly,  Inasmuch  as  the  statute  of  18  Eliz.  c.  7- 
is  express,  *^  That  every  person  admitted  to  his  clergy  shall  not 
be  delivered  to  the  ordmary,  but  after  such  clergy  allowed,  and 
burning  in  the  hand,  shall  forthwith  be  enlarged  and  delivered 
out  of  prison,  &c.  with  a  proviso  nevertheless,  that  for  further 
correction  he  may  be  kept  in  prison,  &c.  and  also  with  a  further 
proviso  that  he  shall  answer  to  all  former  felonies,  in  the  same 
*^  manner  as  if  he  had  made  his  purgation ;''  it  seems  to  be  the 
more  prevailing  opinion,  (o)  that  a  clerk  convict  being  admitted 
to  his  clergy,  may  either  be  taken  to  have  a  kind  of  a  statute- 
pardon,  or  else  to  be  in  the  same  case  as  if  he  had  made  his  pur- 
gation at  the  common  law. 

And  both  these  constructions  seem  reasonable.  For  as  to  the 
first  it  may  be  said,  that  the  statute,  by  ordaining  that  the  party 
shall  be  forthwith  enlarged  and  delivered  out  of  prison,  under 
certain  provisoes,  seems  plainly  to  imply  that  he  shall  be  liable  to 
no  other  punishment,  and  consequently  in  effect  pardons  him. 
And  as  to  the  second  it  may  be  said,  that  the  statute  seems  only 
to  intend  to  take  away  the  practice  of  making  purgation,  which 
had  been  so  much  abused,  but  not  the  benefit  accruing  to  the 
subject  by  it,  but  rather  to  make  it  more  universal,  by  giving  the 

same 
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1  Ander.  114. 

Fopham,  107. 
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same  advantage  to  all  by  a  direct  and  express  law,  attended  with 
no  inconvenience,  which  before  some  only  gained  by  an  usurped 
practice,  veiy  frequently  abused,  and  highly  derogatory  from  the 
honour  of  die  common  law.     But  (i>)  Sir  Edward  Coke  is  of  (p)  5  Coke,  no. 
opinion,  tiiat  it  shall  enure  by  way  of  purgation  in  respect  of  suclt  v?ro?.*45«.^*'' 
persons  only  who  might  be  admitted  to  make  their  purgation  be-  ^here  tbe  opt- 
fore  the  statute,  and  in  respect  of  others  by  way  of  pardon.    And  Jjo^  of  I^rd 
(q)  Hobart  argues,  that  because  many  offenders  before  the  statute  ^ctcd?  ^°°*^ 
might  have  their  clergy,  who  yet  could  not  be  discharged  by  mak-  (q)  Hobart, 
ing  their  purgation,  and  the  statute  intends  that  all  in  general  who  ^9i,  293. 
are  admitted  to  their  clergy,  shall  be  discharged,  &c.  and  also 
because  all  purgations  discredited  a  trial  at  law,  therefore  it  is  not 
reasonable  to  intend  that  the  statute  meant  that  such  a  discharge 
should  enure  by  way  of  a  purgation,  but  only  by  way  of  a  statute- 
pardon.    But  to  this  it  seems  a  reasonable  answer,  that  it  doth  by 
no  means  follow,  that  because  the  statute  intended  that  such  dis- 
charge should  extend  to  persons  who  could  not  have  the  benefit  of 
a  purgation^  therefore  it  did  not  intend  that  it  should  have  the 
effect  of  a  purgation ;  neither  doth  it  seem  to  follow,  that  because 
a  purgation  discredited  the  acts  of  a  jury,  therefore  such  a  dis- 
charge, if  it  have  to  some  purposes  the  same  effect  as  a  purgation, 
must  discredit  them  likewise. 

Sect,  129.  Thirdly,  Taking  the  statute  to  enure  either  by 
way  of  a  statute-pardon,  or  purgation,  it  seems  that  it  restores  (r)  ^''?v"{°'?i^* 
the  party  to  his  credU,  and  consequently  enables  (s)  him  to  be  a  Kajmond,  369, 
good  witness ;  whicli  it  hath  been  questioned  whether  a  pardon  S7o.  380. 
by  the  king  can  do,  as  shall  be  set  forth  more  at  large  in  the  ?s^°x*5|*3 
chapter  of  Pardon.    Also  it  seems  agreed,  that  it  gives  him  a  4  stat!  Tr.  379 
capacity  to  purchase  (t)  goods,  and  to  retain  the  (u)  profits  of  his  to  386. 
land,  but  gives  him  no  right  to  be  restored  to  those  which  he  had  /-n*^^"*//" 
at  the  time  of  the  conviction,  which,  being  vested  in  the  king  by  5  Cok™iio.* 
the  forfeiture  upon  the  conviction,  (x)  shall  not  be  divested  either  Hobart,  «93. 
by  a  (  y)  pardon  or  (2)  purgation.    For  it  is  certain  that  a  pardon  ^'*c*rone%9a' 
never  avoids  (a)  any  precedent  legal  act,  as  shall  be  more  fully  Forfeit,  34. 
shewn  in  the  chapter  of  Pardon.     Neither  would  the  common  (*)  is  Co.  iti. 
law  endure  that  purgation,  which  was  introduced  by  a  connivance,  |  ^°^*'  ^^^* 
or  rather  tolerated  than  allowed,  should  so  hr  control  its  pro-  co!ul^9i. 
ceedings.  3  H.  7.  it. 

F.  Corone,  53. 
356.365.393.  F.  Forfeiture,  23.  34.  B.  Forfeiture,  11.  8H.  4.  2.  Plovden,  262.  S.  P.  C.  185. 
20  £.  4.  5.  B.  Corone,  166.  But  it  is  holden  40  Ed.  3. 42.  Ab.  F.  Corone,  91.  and  B.  Forfeit.  5. 
that  nothing  is  forfeited  unless  there  be  an  attainder.  Also  it  is  said,  that  the  profits  of  lands  are  not 
forfeited.  20  £.  4.  5.  pi.  3.  B.  Cor.  166.  (y)  1  Saund.  362.  iLev.  8.  20.  h)  Vide  supra,  s.  110. 
F.  Corone,  356.  Finch,  464.  Con.  F.  Coroue,  365.  B.  Forfeit  113.  F.  N.  B.  66.  B.  Clergy,  28. 
(a)  1  Saund.  362.    1  Leruiz,  8. 120. 

•  r 

Sect.  130.  Fourthly,  Whether  the  statute  enure  as  a  pardon 
or  purgation,  it  (b)  seems  to  take  from  the  spiritual  court  the  (fr)  Hobart,  292, 
power  of  depriving  the  party  for  the  crime  for  which  he  has  had  *^« 
his  clergy ;  for  if  it  enure  as  a  pardon,  surely  it  cannot  be  doubted  ^  ^^^'•^^• 
but  that  it  frees  the  party  from  all  subsequent  punishment,  and 
consequently  from  a  deprivation ;  and  if  it  enure  as  a  pureation^ 
which  is  admitted  (c)  to  have  been  a  good  bar  to  a  depnvatiou  (c)  C.  Jac.43i. 
before  the  statute,  why  should  it  not  have  the  same  effect  as  a 
purgation  had  formerly,  in  this  as  well  as  in  other  respects  ?  Yet  W  ?'  ^/i^ 
(d)  Watson,  in  his  Clergyman's  Law,  holds  an  opimon  on  the  editioo. 

authority 
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(«)  C.  Jao.  430,  aathority  of  (e)  Croke's  Second  Report^  that  a  clergyman  may  be 

4^1*  deprived   for  manslaughter  after  he   has  had  his  clergy;    not 

observing,  as  I  suppose,  that  what  is  said  in  this  book  was  only  on 

the  sudden,  on  a  motion  for  a  prohibition  in  the  king's  bench,  and 

that  in   the  same  case  a  prohibition  was  afterwards   actually 

«^ate**S8^*    brought  and  declared  on  in  the  (f)  common  pleas,  and  judgment 

s  R.  Abr.  505.  thereupon  solemnly  given  for  the  plaintiff  upon  open  argument  by 

Also  a  prohibi-    all  the  judges. 

tion  was  granted 

in  the  like  case,  ^  and  f  8  EU&  Rotulo,  2574.  cited  Hobart,  t94. 

Sect.  131.  Fifthly,  It  seems  agreed,  that  where  a  person  ex- 

(f)i  Lev.  180.  empt  from  burning  in. the  hand,  either  in  respect  of  his  (g)  peer- 

^ft  5^Coke^no   *^®  ^^  ^*)  orders,  or  a  (i)  special  pardon,  is  admitted  to  the  benefit 

'      *  of  his  clergy,  he  shall  have  the  same  advantage  of  the  statute 

without  being  burnt  in  the  hand  as  others  shall  have  upon  such 

burning ;  for  the  words  of  the  statute,  that  the  party,  '*  after  such 

**  clergy  allowed,  and  burning  in  the  hand,  shall  be  enlarged,  &c." 

shall  have  this  construction,  that  he  shall  be  enlarged,  &c.  upon 

burning  where  burning  ought  to  be.  ' 

(Ic)  Hob.  67. 81.      g^t^  132,     It  is  holden,  that  after  a  man  is  admitted  to  his 

5  State  Tr.  168.  ^'^^87'  ^^  ^^  (^)  s^ctionable  to  call  him  felon,  &c.  because  his 
1  DanT.i63.pl.  offence  being  pardoned  by  the  statute,  all  the  infamy  and  other 
6. and thcchai^-  consequences  of  it  are  discharged  (/).  And  how  far  a  person 
(0  See  Thomas  couvicted  of  a  Crime  within  the  clergy,  and  praying  or  being  ready 
Reiliy's  Case,  to  pray  it^  but  not  actually  admitted  to  it,  shall  be  within  these 
Cases  in  Crown  statutes,  shall  be  considered  chapter  thirty-seven. 

Law,  360.  *^  '' 

Persons  liable  to  t  Stct*  153.  But  as  burning  in  the  hand  afforded  the  offender 
be  burned  in  the  an  opportunity  of  Concealing  the  punishment,  it  was  conceived 
bnrned^in  t^  that,  by  rendering  this  mark  more  visible,  many  evil-disposed  per- 
sons might  be  deterred  from  offending;  and  accordingly  by  10 & 
11  Will.  3.  c.  £3.  it  was  enacted,  **  That  persons  convicted  of 
larceny  within  the  benefit  of  clergy,  who  were  liable  to  be  burnt 
in  the  hand,  should,  instead  thereof,  be  burnt  with  the  usual 
**  mark  in  the  most  visible  part  of  the  left  cheek  nearest  the  nose^ 
'' in  open  court,  and  in  the  presence  of  the  judge.''  But  very 
short  experience  evinced  the  necessity  of  repealing  this  clause, 
and  that  the  desired  effect  of  this  stigma  wal  rendered  abortive 
by  exposing  the  objects  of  it  to  public  jealousy,  and,  by  rendering 
them  unfit  to  be  entrusted  in  any  service  or  employment  to  get 
their  living  in  an  honest  and  lawful  way,  made  them  more  desperate. 

Sect.  134.  By  5  Anne,  c.  6.  therefore  it  is  enacted,  ''  That  in 
**  all  cases  where  any  person  or  persons  shall  be  convicted  of  any 
theft  or  larceny  who  shall  be  liable  to  be  burnt  in  the  hand, 
they  shall  be  burnt  in  the  hand  as  formerly  (1)  they  ought  or 
should  have  been  before  the  making  the  said  act,  and  the  judge 
or  justices  before  whom  such  offender  or  offenders  shall  be  tried 
and  convicted^  shall  also  at  his  or  their  discretion  award  and 
give  judgment  that  such  offender  and  offenders  shall  be  com- 
mitted to  some  house  of  correction  or  public  work-house  within 
the  county  or  place  where  such  conviction  shall  be>  there  to  re- 
**  main  without  bail  or  mainprize  for  such  time  as  auch  judge  or 

*'  justices 

^1)  See  post,  19  Geo.  3.  c  74.  made  perpetnal  by  39  Geo.  3.  b j  which  bonuttg  i&tha  hand  ii  abolished* 
and  a  nodeiate  fine  labstitated  in  lien  thereof. 
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hand  restored, 
and  an  addi- 
tional punish- 
ment inflicted. 
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"justices  shall  then  judge  and  award,  not  less  than  six  months 
"  and  not  exceeding  two  years  from  the  time  of  such  conviction ; 
*^  an  entry  whereof  is  to  be  made  of  record,  8lc. :  and  if  such 
''  offender  escape,  he  shall  be  committed  to  some  house  of  cor- 
''  rection  or  public  work-house  within  the  county  or  place  where 
"  he  shall  be  retaken  and  kept  to  hard  labour,  &c.  not  less  than 
*^  twelve  months,  and  not  exceeding  four  years/' 

t  Sect.  135.  But  it  is  recited  by  19  Geo.  3.  c.  74.  s.  3.  "  That  Bomingia  the 
the  punishment  of  burning  in  the  hand,  when  any  person  is  con-  hand  abolished, 
victed  of  felony  within  the  benefit  of  clergy,  is  often  disregarded  slaTditerfaDd 
and  ineffectual,  and  sometimes  may  fix  a  lasting  mark  of  disgrace  in  Uea  of  sach 
and  infamy  on  offenders,  who  might  otherwise  become  good  sub-  J"*?"*^?!!!?!^ 
jects  and  profitable  members  of  the  commonwealth ;"  and  there-  ^p^^',  &c. 
fore  it  is  enacted,  *'  That  when  any  person  shall  be  lawfully  con- 
victed at  any  session  of  oyer  and  terminer,  or  gaol-delivery,  or 
at  any  general  or  quartei^sessions,  of  any  felony  within  the  be- 
**  nefit  of  clergy,  for  which  he  or  she  is  liable  to  be  burnt  in  the 
^  hand,  the  court  before  which  any  person  shall  be  so  convicted, 
or  any  court  holden  at  the  same  place  with  the  like  authority, 
if  such  court  shall  think  fit,  instead  of  such  burning,  may  im- 
pose upon  such  offender  such  a  moderate  pecuniary  fine  as  to 
*^  the  court  in  its  discretion  shall  seem  meet.     Or  otherwise  it 
**  shall  be  lawful  instead  of  such  burning  in  any  of  the  cases 
''  aforesaid,  except  in  the  case  of  manslaughter,  to  order  and 
'^  adjudge  that  such  offender  shall  be  once  or  oftener,  but  not 
''  more  than  three  times,  either  publicly  or  privately  whipped ; 
s(ich  private  whipping  to  be  inflicted  in  the  presence  of  no  less 
than  two  persons  besides  the  offender  and  the  officer  who  in- 
''  flicts  the  same;  and  in  case  of  female  offenders,  (0  ^^  ^^^  P^*^ 
''  sence  of  females  only.    And  such  fine  or  whipping  so  imposed 
'*  or  inflicted,  instead  of  such  burning  in  the  hand,  shall  have  the 
**  like  effects  and  consequences  to  the  party,  with  respect  to  any 
''  discharge  from  the  same,  or  other  felonies,  or  any  restitution  to 
"  his  or  her  estates,  capacities,  and  credits,  as  if  he  or  she  had 
'*  been  burned  or  marked  as  aforesaid." 

t  Sect.  136.  But  it  is  provided,  par.  4.  *^  That  nothing  in  this  Thusutotesball 
"  act  shall  abridge  the  said  courts  firom  detaining  and  keeping  in  not  take  away 
*'  prison  for  any  time  not  exceeding  one  year,  or  of  committing  to  mMitmdwhip- 
'*  the  house  of  correction  for  any  time  not  less  than  six  months,  ping  inflicted  by 
^'  or  exceeding  two  years,  any  offender  as  aforesaid ;  but  that  such  ^  ^iuk»  ^  ^* 
*^  offender  may,  if  such  court  shall  think  fit,  tifter  such  burning  or 
**  marking,  or  after  such  whipping  or  fine  imposed  by  this  act  in 
^*  lieu  thereof,  be  so  detained  or  committed,  and  with  such  accu- 
**  mulated  punishment  in  case  of  escape  as  before-mentioned.'' 

Sect.  137.  But  as  transportation  has  now  become  a  common 
mode  of  punishment  in  clergyable  felonies,  it  may  be  proper  here 
to  consider  the  statutes  upon  which  that  punbhment  is  such  case 
depends. 

TransportiUion. 

t  Exile  or  transportation  is  a  species  of  punishment  unknown  sPeer.Williams, 

to  the  common  law  of  England ;  and  where  it  is  now  inflicted  ^-  ■«*  ^^' 

it 

(1)  The  ponfsliment  of  whippuig  finnale  offeoden  is  now  aboUahed  by  ilat.  57  Geo*  3*  €•  7&  See 
poftea,  tit,  **  Jttdgmeot." 
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429. 
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page  36. 

c)  Kelynge,  45. 

d)  Barrington, 
445. 
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it  is  either  by  the  choice  of  the  criminal  himBelf,  in  order  to 
escape  capital  punishment,  or  it  is  imposed  by  the  express  di- 
rection of  some  modem  act  of  parliament:  for  no  power  on 
earth,  except  the  authority  of  parliament,  can  send  a  subject  of 
England,  not  even  a  criminal,  out  of  the  land  against  his  will. 
The  first  introduction  of  it  into  our  laws  was  in  the  reign  of 
queen  Elizabeth  (&).  But  it  seems  to  have  taken  place  more 
nearly  ^  now  practised,  about  the  time  of  the  Restoration  (c). 
After  the  establishment  of  English  colonies  in  America,  there- 
fore, it  became  in  this  country,  as  in  all  others  which  have  had 
colonies,  the  most  common  sentence  of  criminals  (c). 

t  Sect.  158.  Accordingly,  i{  is  enacted  by  4  Geo.   1.  c.  11. 

'*  That  where  any  person  shall  be  convicted  of  grand  or  petit 

*^  larceny,  or  any  felonious  stealing  or  taking  of  money,  or  goods 

"  and  chattels,  either  from  the  person  or  the  house  of  any  other, 

or  in  any  odier  manner,  and  who  by  the  law  shall  be  entitled 

to  the  benefit  of  clergy,  and  Kable  only  to  the  penalties  of 

"  burning  in  the  hand,  or  whipping  (except  persons  convicted  of 

"  buying  or  receiving  stolen  goods,  knowing  them  to  have  been 

**  stolen),  it  shall  and  may  be  lawful  for  the  court  before  whom 

**  they  were  convicted,  or  any  court  held  at  the  same  place  with 

the  like  authority,  if  they  think  fit,  instead  of  ordering  any  such 

offenders  to  be  burned  in  the  hand,  or  whipped,  to  order  and 

direct  that  they  shall  be  sent  to  America  for  the  space  of  seven 

years." 

t  Sect,  \S9.  And  it  is  further  enacted,  '*  That  where  any  per- 
son shall  be  convicted  of  any  offence  for  which  death  by  law 
"  ought  to  be  inflicted,  or  where  any  offenders  shall  be  convicted 
'^  of  crimes  excluded  from  the  benefit  of  clergy,  and  the  king  shall 
**  extend  mercy  to  such  offender  upon  the  condition  of  transpor- 
tation to  any  part  of  America,  and  such  intention  of  mercy  be 
signified  by  one  of  his  majesty's  principal  secretaries  of  state, 
it  shall  and  may  be  lawful  to  and  for  any  court  having  proper 
*'  authority  to  allow  such  offenders  the  benefit  of  a  pardon  under 
"  the  great  seal." 

t  Sect.  140.  And  it  is  further  enacted,  **  That  it  shall  and 
'*  may  be  lawful  for  the  court  as  aforesaid  to  order  and  direct 
''  any  person  convicted  of  buying  or  receiving  stolen  goods, 
''  knowing  them  to  be  stolen,  to  be  transported  as  aforesaid  for 
**  the  term  of  fourteen  years,  in  case  such  condition  of  transpor- 
See  Foster,  73.  **  tation  be  general,  or  else  for  such  other  term  as  shall  be  made 
**  part  of  such  condition,  if  any  time  be  specified  by  his  majesty 
'*  as  aforesaid." 


4€ 


it 


it 


For  felonies  ex- 
cluded from 
clergj^. 


€t 


<i 


€( 


« 


Receivers  of 
stolen  goods. 


The  king  may 
dispense  with 
sentence. 


To  have  the  ef- 
fect of  pardoo. 


t  Sect,  141.  Provided  nevertheless,  ''^That  his  majesty  may 
at  any  time  pardon  and  dispense  with  any  such  transportation, 
and  allow  of  the  return  of  any  such  offender  or  offenders  from 
"  America." 
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t  Sect.  142.  And  it  i«  further  enacted,  ''  That  where  any  such 
''  offenders  shall  be  transported,  and  shall  have  served  their  re- 
spective terms  according  to  the  order  of  any  such  court  as 
aforesaid,  such  services  shall  have  the  effect  of  a  pardon  to  all 

"  intents 
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^'  intents  and  purposes  as  for  that  crime  or  crimes  for  which  they 
'^  were  so  transported,  and  shall  have  so  served  as  aforesaid." 

t  Sect.  143.  And  it  is  further  enacted  by  6  Geo.  1.  c.  23.  5  Geo.  i.e.  t3. 
"  That  all  the  powers  and  authorities  given  by  the  above  act  to  The  power  given 
"  any  court  before  whom  any  felons  or  oiFenders  tried  for  and  ^  robseqaent 
'^  convicted  of  any  offences  for  which  they  may  be  transported  to 
'^  America,  shall  and  may  be  observed  and  executed  by  any  other 
subsequent  court  with  the  like  authority  held  for  the  same 
county,  riding,  division,  or  liberty,  where  such  felons  or  offenders 
were  tried  and  convicted,  notwithstanding  such  subsequent 
court  shall  happen  to  be  held  at  or  in  any  other  term  or  place 
*^  than  that  wherein  such  trials  or  conviction  were  or  shall  be." 

'f  Sect.  144,  But  the  judges  of  assize,  according  to  the  circum-  8  Geo.  3.  c.  15. 
stances  of  the  case,  frequently  reprieved  convicts  tried  before  Po«^"of»»^c- 

1  i.       1  !•  1   •       ^     ^1  J-  J  qucnt  court  lu 

them,  for  the  purpose  of  applymg  to  the  crown  for  a  pardon  on  felonies  ex- 
condition  that  such  convicts  should  be  transported  to  America ;  eluded  clergy. 
in  which  case  such  convicts  were  obliged  to  lie  in  gaol  until  the 
coming  of  the  judges  at  the  subsequent  assize.  To  remedy  this 
inconvenience  it  was  enacted  by  8  Geo.  3.  c.  15.  *'  That  where  any 
**  offender  shall  be  convicted  of  any  crimes  excluded  from  the 
^*  benefit  of  clergy,  and  the  judge  before  whom  such  offender 
**  shall  be  convicted  or  condemned  shall  grant  a  reprieve  for  stay- 
ing the  execution  of  such  offender*  and  recommend  him  to  the 
crown  as  an  object  of  mercy ;  if  his  majesty  shall  be  pleased 
to  extend  his  mercy  to  such  offender  on  condition  of  transport 
tation  to  any  part  of  America,  and  such  intention  of  mercy 
*'  shall  be  signified  by  one  or  more  principal  secretary  of  state 
to  the  judge  so  recommending ;  it  shall  and  may  be  lawful  for 
every  such  Judge  of  oyer  and  terminer,  or  gaol-delivery,  to 
'*  make  an  order  for  immediate  transportation  of  every  such  of- 
**  fender,  in  the  same  manner  as  if  such  intention  of  mercy  had 
''  been  signified  to  him  by  a  principal  secretary  of  state  during 
''  the  continuance  of  the  assizes  at  which  such  offender  was  con- 
**  demned :  and  such  order  shall  be  considered  as  an  order  made 
at  such  assizes  or  place,  and  shall  be  as  effectual  to  every  in- 
tent and  purpose,  and  shall  have  all  the  same  consequences  in 
every  respect,  as  any  order  for  the  transportation  of  any  of- 
fender made  by  any  justice  of  oyer  and  terminer,  and  gaol-de- 
livery, as  aforesaid. 

t  Sect.  145.  But  the  English  colonies  in  America  having  se-  i9Geo.s.c.74. 
parated  from  their  connection  with  Great  Britain,  the  transpor-  Of  trausporta. 
tation  of  felons  to  that  country  became  impracticable ;  and  it  *>on  to  parts  be- 
was  therefore  enacted  by  19  Geo-  3.  c.  74.  '*  That  when  any  7'"'^^'''^ 
person  at  any  session  of  oyer  and  terminer  or  gaol-delivery,  or 
at  any  quarter  or  other  general  session  of  the  peace  in  England 
or  Wales,  shall  be  lawfully  convicted  of  any  grand  or  petit  lar- 
ceny or  any  other  crime  for  which  he  or  she  shall  be  liable  by 
''  law  to  be  transported  to  America,  the  court  may  order  and 
''  adjudge,  that  such  person  shall  be  transported  to  any  parts 
''  beyond  the  seas,  whether  the  same  be  situated  in  America  or 
^'  elsewhere,  in  such  and  the  like  manner  and  for  any  term  of 
'^  years,  not  exceeding  such  and  the  same  term  as  and  for  which 
"  such  person  was  liable  to  be  transported  to  America.'^ 

Sect. 
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ThefbrmerUwi      Sect.  14&  And  it  u  furdier  enacted,  par.  2.  **  That  where 
confinDed.         «  any  person  so  convicted,  shall,  in  consequence  thereof,  be  or- 

'^  dered  to  be  transported  beyond  the  seas ; — or  if  his  majesty 
shall  extend  the  royal  mercy  to  any  offender  convicted  or  at- 
tainted of  any  felony,  by  which  he  or  she  is  excluded  from  the 
*'  benefit  of  clergy,  or  of  such  statutes  as  are  equivalent  there- 
"  unto,  upon  the  condition  of  transportation  to  any  parts  beyond 
^'  the  seas  as  aforesaid ;  then,  and  in  any  such  cases,  all  laws  now 
''  in  force  with  regard  to  the  transportation  of  criminals  to  Ame- 
o^y  retatS^tf  "  "c*'  *"^'  particularly,  the  4  Geo.  1.  c.  11.  the  6  Geo.  1.  c.  23. 
theoffeDce  of     "  the  16  Geo.  2.  c.  15.  (a)  and  the  8  Geo.  3.  c.  15.  shall  be*  in 
retarniog  from    <<  force,  take  place,  and  enure,  as  if  the  same  had  been  specially 

t  Sect.  147.  By  the  above  statute  the  king  was  empowered  to 
appoint  three  supervisors  for  the  purposes  of  purchasmg  ground, 
and  to  erect  thereon  two  substantial  houses,  to  be  called  Peni- 
tentiary Houses,  for  confining  and  employing  convicts. 

\  Sect.  148.  But  it  is  further  enacted  by  the  said  statute,  par. 
UetTof^uupor^  27.  **  That  where  any  male  person,  at  any  session  of  oyer  and 
utioo.  *'  terminer  or  gaol  delivery  in  England,  or  great  session  in  Wales, 

**  shall  be  lawfully  convicted  of  grand  larceny,  or  any  other 
**  crime,  except  petty  larceny,  for  which  he  shall  be  liable  by  law 
to  be  transported  to  any  parts  beyond  the  seas,  the  court  be- 
fore whom  any  such  person  shall  be  so  convicted,  or  any  other 
court  holden  at  the  same  place  with  the  like  authority,  maj^  in 
the  place  of  such  punishment  by  transportation  order  and  ad- 
judge that  such  person,  appearing  to  be  of  competent  age  (b), 

Sn^tioD°'the°  **  *°^  ^'"®®  ''"^™  *"?  bodily  infirmity,  shall  be  punished  by  being 
ageoftheoffen-  **  kept  ou  board  ships  or  vessels  properly  accommodated  for  the 
^crii  always  in-  **  security,  employment,  and  health  of  the  persons  to  be  confined 
^»rded bvt^e  *'  therein  ;  and  by  being  employed  in  hard  labour  in  the  raising 
derk  of  the  as-  ''  sand,  soil,  and  gravel  from,  and  cleansing  the  river  Thames,  or 
&c.  *^  any  other  river  navigable  for  ships  of  burthen,  or  any  port, 
'*  harbour,  or  haven  in  England,  such  river,  port,  harbour,  or 
haven,  being  previously  approved  and  appointed  for  that  pur- 
pose by  an  order  of  privy  council,  or  any  other  service  for  the 
**  benefit  of  the  navigation  of  the  said  rivers,  ports,  harbours,  or 
"  havens,  or  in  any  other  public  works  upon  the  banks  or  the  shores 
''  of  the  same,  under  the  management  and  direction  of  such  super- 
"  intendant  as  shall  be  appointed  for  the  Thames  by  the  justices 
''  of  Middlesex,  and  for  other  rivers,  &c.  by  the  justices  of  the 
"  county  where  they  are  situated,  or  of  such  counties  adjoining 
''  the  same  as  the  council  shall  direct,  at  their  quarter-session, 
''  for  such  term,  not  less  than  one  year,  nor  exceeding  five  years ; 
or  in  case  such  offender  shall  be  liable  to  be  transported  for 
fourteen  years,  not  exceeding  seven  years,  as  such  court  of 
oyer  and  terminer,  and  gaol-delivery,  shall  think  fit  to  order  and 
*'  adjudge.'^ 

t  Sect.  149.  And  it  is  further  enacted,  par.  28.  *'  That  where 

bon^^^B  hul?  '*  *°y.  P^"^'*  shall,  at  any  session  of  oyer  and  terminer,  or  gaol- 

*'  delivery,  or  great  session  of  England  or  Wales,  be  lawfully 
''  convicted  of  any  robbery  or  other  felony  for  which  4ie  or  she 
^  shall,  by  law,  either  under  this  statute,  or  under  any  other  sta- 

"  tute 


€* 
U 
U 


U 


it 

€S 
€€ 
U 
U 
U 


€€ 
*i 
t* 


it 

a 

it 

ii 


ii 


Ch.  33.  OF  TRANSPORTATION-  51 1 

*^  tute  now  in  force^  or  hereafter  to  be  made,  be  liable  to  suffer 
death  without  benefit  of  clergy,  and  his  majesty  shall  extend 
the  royal  mercy  to  any  such  offender  upon  condition  of  being 
kept  to  hard  labour,,  during  any  specified  tenn,  in  any  Peni- 
tentiary House  to  be  erected  pursuant  to  this  act,  or  such 
offenders  being  males,  upon  condition  of  being  kept  to  hard 
labour  during  any  specified  term,  in  the  custody  of  such  super- 
*^  intendant  as  aforesaid,  for  the  benefit  of  the  said  navigation  ; 
''  and  such  inteution  of  mercy  shall  be  notified  in  writing  by  one 
**  of  the  principal  secretaries  of  state  to  the  court  in  which  such 
**  offender  shall  be  convicted,  or  to  any  other  court  of  the  same 
place  with  the  like  authority ;  or  if  no  such  court  shall  be  sit- 
ting, then  to  any  justice  of  oyer  and  terminer,  or  gaol-delivery, 
or  justice  of  great  sessions,  by  or  before  whom  such  offender 
**  shall  have  been  convicted  or  condemned ;  such  court  of  Jus- 
"  tice  may  and  shall,  immediately  on  receiving  such  notification, 
allow  to  every  such  offender  the  benefit  of  a  conditional  par- 
don, in  the  same  manner  as  if  there  was  a  conditional  pardon 
under  the  great  seal ;  and  may  and  shall  order  that  every  such 
offender  shall  be  kept  to  hard  labour  in  such  Penitentiary 
**  House  as  aforesaid,  or  ija  the  custody  of  such  superintendant 
as  aforesaid,  for  the  time  specified  in  the  notification  from  such 
secretary  of  state."  (1) 

The  statute  of  56  Geo.  3.  c.  27»  entitled,  "  An  act  to  amend 
the  general  laws  relative  to  the  transportaion  of  offenders,"  re- 
cites a  former  statute  55  Geo.  3.  c.  156.  (which  repealed  a  stat. 
24  Geo.  3.  c.  56.)  and  that  "  it  is  expedient  that  the  regula- 
"  tions  and  provisions  of  the  said  act,  and  that  certain  of  the  56Geo.3.c.37. 
provisions  of   two   several  acts,    passed  in    the   nineteenth  /^NTh'sact 
and  twenty-fifth  years  respectively  pf  the  reign  of  his  late  btca  to  Ac  "" 
majesty,  [19  Geo.  3.  c.  74.  £5  Geo.  3.  c.  46.]  relating  to  the  trangportatianof 
"  transportation  and  removal  of  offenders,  should  be  continued  ;'*  ^oSand  ''* 
*'  a.id  tnen  enacts,  **  that  the  said  recited  act  of  the  last  session 
'^  of  parliament  shall  be  and  the  same  is  hereby  continued,  so 
**  far  as  relates  to  the  repeal  of  the  said  therein  recited  act  «>f 
the  twenty-fourth  year  of  his  late  majesty,  24  Geo.  3.  st.  2. 
c.  56 ;  and  firom  and  after  the  passing  of  this  act,  it  shall  be 
*^  lawful  for  the  court  before  which  any  person  or  persons  shall  Itshallbelawfbt 
"  have  been  or  shall  be  convicted  at  any  session  of  oyer  and  ter-  i?*"  t^^f. coortbe- 

€t  -^:  111'  .1  1  fore  which  offien- 

mmer,  or  gaol-delivery,  or  at  any  quarter  or  other  general  der  is  tried  who 
**  session  of  the  peace  to  be  holden  for  any  county,  riding,  divi-  tball  be  liable  to 
*'  sion,  city,  town,  borough,  liberty  or  place,  within  that  part  of  {IS|^'^'**^^h 
'*  Great  Britain  called  England^  or  at  any  great  session  to  be  holden  person  tTuTiL- 
**  for  the  county-palatiue  of  Chester,  or  within  the  principality  of  portation,  &c. 
'*  Wales,  of  grand  or  petit  larceny,  br  any  other  offence  for  which 

such  person  or  persons  shall  have  been  or  be  subject  to  be 

transported,  to.  order  and  adjudge,  or  any  subsequent  court 
**  holden  at  any  place  for  the  same  county,  riding,  division, 
"  city,  town,  borough,  liberty,  or  place  respectively,  with  like 

authority,  to  order  and  adjudge,  that  such  person  or  persons 

"so 

-(1)  This  statnte  was  temporary  and  continaed  in  portatioD^bowerer,  wereagainre-enactedby  statnte 

force  until  the  Itt  of  June,  1799.     It  was  subse-  of  56  Geo.  3.  c.  27.  which  last  act  was  to  be  in 

qocntly  to  its  enactment  continued  by  stat  24  Geo.  force  until  the  month  of  May,  l8tl ;  and  by  stat. 

3.  c.  2.  s.  56. 28  Geo.  3.  c.  24.  and  34  Geo.  3.  c.  6.  1  Geo.  4.  c.  6.  was  further  contina^  for  two  years, 

unlU  June,  1799.  The  proyisions  respecting  trans*  and  ontil  the  end  of  the  next  sessioo  of  parUiment, 
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'^  so  convicted  as  aforesaid,  shall  be  transported  beyond  the  seas 
^  for  any  term  not  exceeding  the  number  of  years  or  term 
''  for  "which  such  person  or  persons  is  or  are  or  shall  be  liable 
by  any  law  to  be  transported ;  and  in  every  such  case  it  shall 
and  may  be  lawful  for  his  majesty,  by  and  with  the  advice  of 
his  privy  coullcil,  to  declare  and  appoint  any  other  place  or 
places,  part  or  parts  beyond  the  seas,  in  addition  to  such  as 
^  shall  have  been  heretofore  declared  and  appointed  by  his  ma- 
jesty for  that  purpose,  either  within  his  majesty's  dominions^ 
or  elsewhere  out  of  his  majesty's  dominions,  to  which  any 
such  felons  or  other  offenders   shall  be  conveyed  or  trans-^ 
ported ;   and   such  court  as  aforesaid  is  hereby  authorized 
and  required  to  order  such  offenders  to  be  transferred  ta  the 
use  of  any  person  or  persons,  and  his  or  their  assigns,  who 
'*  shall  contract  for  the  due  performance  of  su<5h  transportation ; 
*^  and  when  his  majesty,  his  heirs  and  successors,  shall  be  pleased 
'*  to  extend  mercy  to  any  offender  or  offenders,  who  hath  or  have 
**  been  or  shall  be  convicted  of  any  crime  or  crimes  for  which  he,' 
''  she,  or  they  is,  are,  or  shall  be  by  law  excluded  from  the  be- 
"  nefit  of  clergy,  upon  condition  of  transportation  to  any  place 
*'  or  places,  part  or  parts  beyotid  the  seas,  either  for  a  term  of 
^*  life  or  any  number  of  years,  and  such  intention  of  mercy  shall 
''  be  signified  by  one  of  his  majesty's  principal  secretaries  of 
''  state,  it  shall  be  lawful  for  any  court,  having  proper  authority, 
*'  to  allow  such  offender  or  offenders  the  benefit  of  a  conditipoaT 
'^  pardon,  and  to  order  such  offender  or  offenders  to  be  trans- 
^'  ported  for  such  term  of  life  or  years  as  shall  be  specified  in 
'^  such  condition  of  transportation  as  aforesaid,  and  to  make  such 
''  order  of  transfer  as  aforesaid ;  and  when  any  offender  or  of- 
'^  fenders  hath  or  have  been  or  shall  be  convicted  of  any  crime 
''  or  crimes  for  which  he,  she,  or  they  is  or  are  by  law  excluded 
'^  the  benefit  of  clergy,  the  judge  before  whom  such  offender  or 
''  offenders  shall  be  convicted,  or  any  justice  of  the  king's  bench,' 
**  common  pleas,  or  baron  of  the  exchequer  of  the  degree  of  the 
^*  coif,  in  case  the  said  offender  or  offenders  shall  have  been 
''  tried  in  any  court  of  oyer  and  terminer  or  gaol  delivery  in' 
'<  England,  or  any  justice  of  Chester  or  Wales,  in  case  the  said 
*'  offender  or  offenders  shall  be  tried  and  convicted  within  any' 
''  of  their  respective  jurisdictions,  shall,  on  such  intention  of' 
*'  mercy  as  aforesaid  being  signified  to  him  by  one  of  the  said 
''  principal  secretaries  of  state,  make  an  order  for  the  immediate 
'^  transportation  of  such  offender  or  offenders,  and  for  such  offender 
"  or  offenders  to  be  transferred  as  aforesaid,  in  the  same  manner ' 
*'  as  if  such  intention  of  mercy  had  been  signified  by  one  of  the  said 
''  principal  secretaries  of  state  during  the  continuance  of  the  assizes 
'^  or  sessions  at  which  such  offender  or  offenders  was  or  were  con- 
"  demned,  and  such  order  shall  be  considered  as  an  order  made 
**  at  such  assizes  or  sessions  as  aforesaid,  and  shall  be  as  effectual 
and  have  ail  the  same  consequences  as  any  order  for  the  ' 
transportation  of  any  offender  or  offenders  made  by  any  jus-  ' 
tice  of  oyer  and  terminer,  great  session,  or  gaol  delivery,  for 
any  county,  city,  liberty,  borough,  or  place,  during  the  continu- 
ance of  the  assizes  or  sessions ;  and  such  person  or  persons  so 
contracting  as  aforesaid,  his  or  their  assigns,  by  virtue  of  such 

"  order  . 
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**  order  of  transfer  as  aforesaid,  shall  have  a  property  in  the  sor- 
**  vice  of  such  offender  or  offenders,  for  such  term  of  life  or  years 
"  for  which  such  offender  or  offenders  shall  have  been  ordered 
**  to  be  transported." — Sect.  3. 

By  the  above  acts  the  punishment  of  transportation  was  in- 
flicted only  in  cases  of  larceny  or  receiving  stolen  goods.  In  two 
other  cases  of  felony,  where  the  parties  were  entitled  to  clergy, 
and  liable  only  to  imprisonment,  and  in  larcenies,  8cc.  since  the 
abolition  of  burning  in  the  hand,  to  a  small  fine,  the  legislature  has 
thought  proper  to  interfere  and  inflict  transportation ;  for  it  is. 
enacted  by  stat.  3  Geo.  4.  c.  38.  ''  That  from  and  after  the  passing  Fenoiu  con- 
"  of  this  act,  whenever  any  person  shall  be  lawfully  convicted  of  ^  ^**?  J?^  ?*?J" 
^*  the  offence  of  manslaughter,  such  person  shall  not  be  liable  to  t^f^  ^^^ 
**  be  burned  or  marked  in  the  hand,  or  in  any  part  thereof,  but  potted  for  life, 
*'  such  person  shall  be  liable  to  be  transported  beyond  the  seas  for  ^^' 
**  the  term  of  his  or  her  natural  life,  or  for  any  term  of  years,  as  the 
court  before  which  any  such  person  shall  be  convicted  shall  ad- 
judge; or  shall  be  liable,  in  case  the  said  court  shall  think  fit,  to 
^  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour 
**  in  the  common  gaol,  house  of  correction,  or  penitentiary-house, 
''  for  any  term  not  exceeding  three  years ;  or  shall  be  liable  to 
'^  such  a  pecuniary  fine,  as  to  the  said  court,  in  its  discretion, 
'*  shall  seem  meet;  and  such  fine  or  other  punishment  imposed 
''  by  virtue  of  this  act,  shall  have  the  like  effects  and  consequences 
to  the  party  on  whom  such  fine  or  other  punishment  shall  be 
so  imposed,  with  respect  to  any  discharge  from  the  same  or 
other  felonies,  or  any  restitution  to  his  or  her  estates,  capacities, 
*'  and  credits,  as  if  he  or  she  had  continued  liable  to  the  former 
**  punishment  of  burning  or  marking  in  the  hand,  and  had  suf- 
*'  fered  such  former  punishment." 

And  in  the  case  of  polygamy  it  is  enacted  by  stat.  35  Geo.  3. 
c.  67.  intituled,  "  An  Act  for  rendering  more  effectual  an  act  Persons  con- 
passed  in  the  first  year  of  the  reign  of  King  James  the  First/'  ^^^^  °^  ^*g*- 
(1  James  1.  c.  11.)  recites  that,  "  the  punishment  of  persons  con-  J!J,fe  pu^Si. 
victed  of  felony  under  or  by  virtue  of  that  act,  has  not  proved  ment  as  those 
effectual  to  deter  wicked  and  evil-disposed  persons  from  being  ^^^  ^^^  c^°~ 
guilty  of  the  offence  therein  described;^'  and  then  enacts,  ''That  oi'^^etiUarc^^^^^ 
'*  if  any  person  or  persons  within  his  Majesty's  dominions  of 
''. England  and  Wales  being  married,  or  which  hereafter  shall 
**  marry,  do  at  any  time,  from  and  after  the  passing  of  this  act, 
"  marry  any  person  or  persons,  the  former  husband  or  wife  being 
^*  alive,  and  shall  be  in  due  manner  convicted  thereof  under  the 
*'  said  act,  shall  be  subject  and  liable  to  the  same  penalties, 

pains,  and  punishments,  as  by  the  laws  now  in  force  persons 

are  subject  and  liable  to,  who  are  convicted  of  grand  or  petit 

larceny.** — Sect.  1. 
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CHAP.  XXXIV. 

OF  PLEAS  IN  ABATEMENT. 

A.ND  now  I  come  to  Pleas  in  Abatement. 

Having  already  considered  them  so  far  as  they  particularij 
relate  to  appeals,  indictments,  and  informations,  in  the  several 
chapters  concerning  them;  and  having  shewn  what  pleas  are 

(a)  Chap.  t5.  godd  in  abatenient  of  an  appeal  (a) ;  and,  that  an  appellee  may 
leet.  102  to  118;  plead  as  miny  of  them  as  he  pleases,  unless  they  be  repugnant  to 

(b)  S<ct  Its.  one  another,  and  afterwards  take  the  general  issue  (£) ;  and,  that 
^^^*  the  same  matters  mby  be  pleaded  to  an  appeal  on  an  arraignment 
0>)^^'  *S.  diereon  at  the  suit  of  the  king,  as  on  an  arraignment  at  the  suit 
(rf)  Sect.  68.  to  ^^  ^^^  party  (c);  and  in  the  same  chapter,  what  misnomers,  8u:« 
71.  may  be  pleaded  in  abatement  of  an  indictment  (d) ;  and,  what 
^'\^fi?to^'  P^®^'  ^^^  good  in  abatement  of  an  information  (e);  and  having 
(/)'chap.  31.  si*^  conndered  demurrers  in  abatement  (/);  I  shall  in  this  place 
■ect  5  to  7.       take  notice  only  of  the  following  particulars. 

(g)  1  Jones,  Sect.  1.  First,  That  it  hath  been  holden  (g),  that  it  is  no 

}?^A  good  plea  in  abatement  of  an  indictment,  as  it  is  of  an  appeal  (A) 

(ft)  Ch!  ssT'  ^^  information  (t),  that  there  is  another  indictment  against  the 
Mct  126.  defendant  for  the  same  offence.    But  in  such  (i)  a  case  the  court 

©x9^•^^•  ^^'  in  discretion  will  quash  the  first  indictment,  if  any  fault  can  be 
i'L';!^*^*'- found  i?  '  •      . 

I  Jones,  199.  Vide  the  caM  of  John  Swan  and  Elicabeth  Jefferies,  Foster,  105, 106.  Also  l^z  v. 
Stratton,  Douglas,  S40. 

(<)Videc.  S5.        Sect.  9,,  Secondly,  That  where  an  indictment  of  a  capital 

M  Svimus.  ^™®  ^*  abated,  for  a  misnomer  of  the  defendant's  (l)  christian 

t  Hale,  176.  name,  the  court  will  not  dismiss  him,  but  cause  him  to  be  iii^ 

s38.  dieted  de  novo  (m)  by  hts  true  hame,  and  arraign  him  again  on 

a  Car.  571,  ^^^y^  ^^^  indictment.    For  I  take  it  to  be  settled  (n)  at  this  day, 

(fi)  Vide  e.  f S.  that  regularly  a  defendant  shall  not  be  dismissed  for  all  iHMtt* 

sect.  4.  iSS.  ciency  in  an  indictment  or  an  appeal  for  a  capital  crime. 

C.  25.  sec  9, 10.  rr  r 

II  Con.  11  H.  4.  41.  Fits.  Misno;  18.  Corone,  88.  B.  Misno.  23.  State  Tr.  51.  the  Earl  of 
Baubuiys  case.    See  the  books  cited  c  25.  sect.  11.    4  Comm.  529. 

Sect.  3.  Thirdly,  That  a  defendant  appearing  gratis,  and  by 

(o)  Adj.  TriiL     attorney  to  an  information,  may  (o)  plead  a  misnomer  in  abate- 

iid  w^  tb^   ment,  as  well  as  if  he  had  appeared  in  proper  person ;  for  if  he 

^  ^'      be  not  the  person  intended,  the  attorney-general  may  reject  Cli« 

plea  and  sign  judgment  on  a  mhil  dicit.    But  if  he  ac<^ept  the 

plea,  he  thereby  admits  him  that  pleads  it  to  be  the  person  cOn«* 

cemed  to  make  a  defence,  and  therefore  shall  not  afterwards  sagr 

that  it  doth  not  appear  but  that  the  plea  might  be  put  in  by  a 

stranger. 

Fotter,  16.  Sect.  4.  Fourthly,  That  a  plea  in  abatement  of  the  jurisdio- 

tion  must  be  pleaded  before  the  general  issue. 

Sect.  5.  By  4  &  5  Ann.  c.  16.  s.  11.  ''  No  dilatory  plea  shall 
'^  be  received  in  any  court  of  record  unless  the  party  offering  jvoh 

'"pielk' 
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^*  phm  d<^  by  affidavit,  prove  tiie  truth  thereof,  or  shew  some 
**  probable  matter  to  the  court  to  induce  them  to  believe  that  the 
''  fact  of  such  dilatory  plea  is  true." 

Sect.  6.  And  therefore  it  seems  that  a  plea  iu  abatement  io  an  Stm.  ii6i« 
information  quo  warranto  ought  to  be  verified. 

Sect.  7*  It  seems  also  that  it  is  not  necessary  to  verify  a  plea 
in  abatement  of  an  indictment  of  high  treason  on  a  trial  at  bar, 
btft  that  #n  an  mdktittent  ia  the  Quinary  course  it  must  be  3  Barr.  I6t7. 


CHAP,  XXXV. 
OF  THE  PLEA  OF  AUTREFOITS  ACQUIT. 

Pleas  in  chief  are  either,  in  bar ;  or,  the  general  issue. 

As  to  Pleas  ia  Bar,  having  shewn  already,  vehat  (deas  of  this 
kind  to  an  appeal  are  good,  which  shew  that  the  plaintiff  had  never 
any  right  to  bring  it  (a):  and  where  a  retraxit,  nonsuit,  discon-  (a)  Ch.f3. 
tHiuance,  or  abatement,  of  one  appeal  may  be  pleaded  iif  bar  of  "^^  ^^- 
anotbte  (6) :  and  where  the  bringing  of  an  appeal  against  one  (6)  Sect.  i3i  to 
person  will  be  a  bar  to  a  subsequent  one  against  another  person  ^^^ 
not  muned  in  the  first  (c) :  and  where  a  release  will  bar  an  ap-  M  Sect.  134. 
ptBit(4)z  and  where  an  appellant  may  be  bured  as  16  one  ap-  yO^^}^' 

-uM       '     J    ■     *•  *  •        '•r        *     ^  .%  ^  /  *  J      v   -.     1         («)  Sect.  136. 

peHee,  and  continue  bis  suit  agmnst  the  rest  («) :  and  wliat  pleas  ij^  gect  137. 
of  this  kind  are  consistent  with  the  general  issne  {f) :  and  what  Cff)  €h.  t6. 
is  a  good  plea  in  bar  to  an  information  (g) :  ••  ^  ^*- 

I  abaU  in  this  place  only  consider, 

1.  The  plea  o(  autrefoits  acquit. 

2«  The  plea  of  amirefoits  attaint ,  or  convict. 

S.  The  plea  of  a  pardon. 

Aad  FntsT  of  the  plea  oi  autrefoits  acquit. 

Sect.  I.  The  plea  of  autrefoits  acquit  is  grounded  on  this  (/k)S.  P.a 
maxim,  (h)  that  a  man  shall  not  be  brought  into  danger  of  his  ^05. 
life  f(M*  one  md  the  eane  offence,  more  than  once.    From  whence  ^^^'  ^'  ^ 
it  is  gawitmHy  taken,  by  aH  the  books,  (t)  as  an  undoiibted  conse-  9  H.V.  19. 

S^noe^  that  wlieni  a  man  is  once  found  ''.not  guilty''  on  an  in-  F*  P&ni.  s. 
Iment  or  appeal  free  (A)  firom  error,  and  (/)  well  commenced  f j,^^f*  '  ^' 
before  any  (m)  court  which  hath  jurisdiction  of  the  cause,  he  may,  B.'coroiie,  11. 
by  the  common  law.  in  all  (n)  cases  whatsoever  plead  such  ac-  Crompton,  111. 

*        »•      \  /  r  „„:m«i  (»^  See  the  an- 

qUltta!  iintk.  cited  « 
dl  thef  (Mbar  pam  of  tUi  iteUM^ «■«  S  fi. 5.  t5.    (fc)  Ibfta,  Met  a.    (I)liifira,9.    («)  Iitfra,  10. 

MukMl.   2ifta,vett.4M^tl^    ar&Sa«.  ^.F^OHoa^lOa.    JLMffttKttt. 
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-quittal  in  bar  of  any  subsequent  indictmeDf  or  appeal  for  the 


same  crime.  * 


The  serenl  But  for  the  more  distinct  understanding  hereof  I  shall  particu- 

!:S;S?htut.e    li^iy  consider, 

is  considered. 

.1.  How  far  he  who  pleads  this  plea  must  be  ready  to  produce 

the  record  of  his  former  acquittal. 

2.  Where  a  variance  between  the  record  of  the  former  ac*- 
quittal  and  the  indictment  or  appeal  to  which  it  is  pleaded,  may 
be  helped. 

3.  How  far  other  discharges  of  a  former  prosecution  have  the 
same  effect  as  an  acquittal  by  verdict. 

4.  How  far  it  is  necessary  that  the  indictment  or  appeal  in  the 
record  of  acquittal  be  free  from  error  and  well  commenced. 

5.  Whether  an  acquittal  in  any  court  which  has  a  jurisdiction 
be  sufficient  for  this  purpose. 

6.  How  far  an  acquittal  of  a  person  as  principal  will  bar  a  sub- 
sequent prosecution  against  him  as  accessary ;  et  h  converso,  how 
far  an  acquittal  of  a  man  as  accessary  will  bar  a  prosecution 
against  him  as  principal. 

?•  How  far  the  law  is  altered  in  these  respects  as  to  an  indict- 
ment of  death,  by  3  Hen.  7*  chap.  1 . 

As  to  the  first  particular,  viz.  How  far  he  who  pleads  this  plea 
must  be  ready  to  produce  the  record  of  his  former  acquittal. 

(o)S.P.C.i05.      Sed.  2.  I  take  it  to  be  (o)  agreed,  that  such  plea  being  a  plea 

«  Hj*^'  in  bar,  and  the  record  not  in  the  custody  of,  nor  the  property  of, 

245,  ^'    ^*  him  that  pleads  it^  there  is  no  need  to  plead  with  a  profert  sub 

F.  Coraiie,33.  pede  (1)  iigilU :  (p)  but  the  defendant  shall  have  a  (q)  day  given 

|i\^**J;**®  nim  to  bring  it  in.     And  there  is  in  Brook  a  note  of  a  (r)  case  in 

Rasul,  3*85.  ^®  ^^^  ^^  Edward  the  Third  wherein  a  plea  of  autrefoils  acquit 

seems  contrary,  was  disallowed,  because  the  defendant  shewed  forth  the  record 

(p)^®*  ^'"'  when  he  pleaded  it;  and  the  book  gives  this  reason, "  That  the 

See  the  chapter  "  record  ought  to  come  before  the  court  by  writ.'* 

of  Pardon,  (q)  Co.  litt.  128.  F.  Corone,  iS9.  (r)  B.  Corone,  218.  But  26  Assise,  15.  Ah.  F. 
Corone,  189.  11  H.  4.  41.  Ab.  F.  Mon.  de  Faits,  128.  B.  Cor.  29.  9  H.  7. 19.  Ab.  B.  App.  89. 
seem  contrary. 

(i)  2  Keble,  As  to  the  secoud  particular,  viz.  Where  a  (s)  variance  between 

705*  the  record  of  the  former  acquittal,  and  the  indictment  or  appeal 

to  which  it  is  pleaded,  may  be  helped. 

(t)  14  H.  7. 2.  Sect.  3.  I  take  it  to  be  clear,  that  if  the  nature  of  the  crime  be 
^i)S  P  C^io5  ^  ^^)  substance  the  same,  a  variance  may  generally  be  helped  by 
Saffimary/246.'  proper  (u)  avermcuts.    And  therefore  if  a  man  be  nam^d  in  the 

See  Cogan's  first 

case.  Cases 
Crown  Law,  S55« 

^1)  Hie  Pm  SigUU  is  thos  described  by  Lord  "  times,  in  our  old  books.  U  target  which  is  the 

Hde.  '*  The  great  sea],"  he  says,  "  ordinarily  con-  "  impression  of  the  king's  arms  in  the  6gi]ie  of  a 

'•'  sists  of  two  impressions,  the  one  the  very  great  **  target,  which  it  used  ih  matters  of  smaller  ma^ 

"  seal  itself,  with  the  lung's  eiBgies  enstampt  on  it,  '*  ment  as  oertificates»  which  ire  meattyyhtdieid 

"  the  otfaerjiC<MiuM0iy€ttl9djMi<vi<<^  and  some.  <«ju&|)«itf%iUi.''^IL£.  C.p.t71.)   . 
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first  record  yeoman^  and  in  the  second  gentlemen^  yet  it  seems  (a:)  (x)IteUway,58. 
clear^  that  he  may  make  good  the  variance,  with  an  averment  that 
he  only  was  meant  under  each  addition. 

Also  if  a  man  be  acquitted  of  an  indictment  or  murder  or  rob- 
bery cujusdam  (y)  ignoti,  and  afterwards  arraigned  oh  an  indict-  (y)  Sup.  c.  35. 
ment  for  the  same  fact,  describing  the  person  killed  or  robbed  by  "*  ^^' 
his  proper  name,  yet  it  hath  been  holden,  (z)  that  he  may  plead  (s)  Keilw.  S5. 
the  acquittal  in  bar,  averring  that  both  the  indictments  are  for  the  ^^Sf'  ^^*  .^ 
very  same  felony.  ' 

Also  if  die  person  killed  be  described  by  his  proper  name  and  00  <6  Ass.  15. 
surname  in  the  first  indictment,  and  by  the  same  christian  but  by  p  coroDe'^^Bf ' 
a  different  surname  in  the  second,  yet  it  hath  been  (a)  adjudged,  Cromp.  ii2. 
that  he  may  plead  an  acquittal  on  the  first  in  bar  of  the  second  S.  P.  C.  105. 
indictment  averring  that  the  person  so  differently  named  was  one  f /ij'^i^ti*. 
and  the  same  person.     But  it  seems  {b)  adviseable  in  such  case  Ab.  F.  Mon.  de 
to  add  a  further  averment,  that  the  person  killed  was  known  as  F»t8,  us. 
well  by  the  name  in  the  first,  as  by  that  in  the  second  indictment,  g*  Corrairil!' 
for  if  he  were  never  known  by  the  name  in  the  first  indictment,  I  i  RqH,  s6S, 
much  question  whether  the  defendant  could  be  found  guilty  upon  (fr)  Sum.  246. 
it;  and  if  he  could  not,  it  seems  plain  that  his  life  havini?  never  nJ*'£l^^?<« 
been  m  danger  by  it,  the  acquittal  upon  it  (c)  cannot  be  any  bar  (e)  Sub.  sect.  i. 
to  a  subsequent  indictment.  &  in£rs,  s.  8, 9, 

But  if  there  be  no  other  variance  between  the  first  and  second  (<0  Dyer,  285. 
indictment  but  only  as  to  the  (d)  times  when  the  crime  is  alleged  T^S^^I'aJ^' 
to  have  been  committed,  or  as  to  the  (e)  places  being  both  in  the  ^2  Assize,  55. 
same  county,  there  is  no  doubt  but  that  regularly  it  may  be  helped  Ab.  F.Cor.  i79. 
by  an  averment  that  the  felony  in  both  is  one  and  the  same,  be-  ^'  ^  ^-  ^^^• 
cause  neither  the  time  nor  place  laid  in  an  indictment,  8cc.  are  ^b.  B.  Cor.  29. 
material  upon  evidence,  so  that  the  defendant  be  proved  guilty  Variance,  3i. 
at  any  other  (f)  time;,^  before  the  indictment^  or  at  any  other  «  .?J°?*a* 
place  (e)  within  the  county.    And  it  is  holden  by  (A)  Staund-  25^£dw. 3. 44. 
fbrde,  uiat  an  acquittal  of  murder  in  one  county  may  be  pleaded  Ab.F.Cor.  i36. 
in  bar  of  a  subsequent  indictment  in  another  county  for  the  same  ^.^*l^^>  ^^'^ 

^     A  Ab.  F.Cor.  166. 

™"™®'-  Cromplon,  112. 

(e)  Sum.  246.    2  Hale,  245.    S.  P.  C.  105, 106.    (f)  Sammary,  264.    SalkeM,  288.    (g)  See  the 
chapter  of  Evidence ;  and  Summary,  264.    (h)  S.  P.  C.  105.    See  Cromp.  12. 

But  this  seems  questionable^  because  all  indictments  are  local; 
and  therefore  if  the  first  were  laid  in  an  improper  county,  the 
defendant  could  not  be  found  guilty  upon  it,  and  consequently 
was  in  no  danger  of  his  life,  and  therefore  (t)  cannot  plead  an  ac-  (i)  Vide  sect  i. 
quittal  upon  it  in  bar  of  a  subsequent  indictment  in  the  proper  ^»  ^>  ^^' 
county.     But  if  the  first  indictment  were  in  the  proper  county, 
the  second  cannot  but  be  in  an  improper  one,  and  consequently  the 
defendant^  not  being  liable  to  be  found  guilty  upon  it,  cannot  be 
said  to  be  reduced  by  it  to  the  inconvenience  of  being  twice 
brought  into  danger  of  his  life  for  one  and  the  same  offence,  the 
avoiding  of  which  inconvenience  (A)  seems  the  chief  inducement  (k)  Sup.  sect.  i. 
for  which  the  law  allows  the  plea  of  autrefoits  acquit  ^>  ^'  ^®- 

Sect.  4.  But  if  a  man  steal  goods  in  one  county,  and  then  carry  (i)  Sup.  c.  23. 
them  into  another,  in  which  case  it  is  certain  (/)  that  he  may  be  ««ct-  47^.  c  25. 
indicted  and  found  guilty  in  either,  it  seems  very  reasonable^  that  ^^^1.^19"^ 

an  p.  151. 
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(m)4iAam»,9.  Ml  acquittal  ill  the  one  county  for  such  staaliDg  vugr  («i)b0  pleaded 
¥.  Corone,  2to.  jq  ^^  ^f  ^  subsequent  prosecution  for  the  same  stealing  in  aao*- 
doobtftd/s.' p!  ^^^  county,  because  the  defendant  may  be  altogether  as  vrell 
C.  105,106.  *  convicted  in  the  one  county  as  in  the  other;  and  therefore  if  he 
Sammarj,246.  could  not  bar  the  second  prosecution  by  die  acquittal  on  the  first» 
B^rone',  139!  ****  *^f®  would  be  twice  in  danger  from  that  which  is  in  truth  but 
4  H.  7.5.'  one  and  the  same  offence,  and  only  considered  as  a  new  one  by  a 
P.  Corone,  6f  •  mere  fiction  or  construction  of  law,  which  shdl  hardly  (n)  take 
•ectfil'aid^  place  against  a  maxim  made  in  favour  of  life.  And  as  to  Ae  (o) 
c.  19.  sect  S5.  objection,  that  the  jurors  of  the  one  county  can  take  no  manner 
and  c.  29.  a.  35.  Qf  conusance  of  what  is  done  in  the  other,  and  cons^^^nU^  can- 
l^  Corone  la.    "^^  ^"7  whether  the  felony  whereof  the  party  is  indicted  m  the 

second  county  be  the  very  same  with  that  of  which  he  is  aoquiU^ 

in  the  first,  it  may  be  answered,  that  it  appears  firom  the  old 

books,  that  anciently  the  judges  often  satisfied  themselves  of  the 

truth  of  an  averment  that  the  offences  in  both  indictments  were 

(p)  96  Ass.  15.  the  same,  by  (p)  witnesses,  or  by  an  (^)  inquest  of  office,  without 

B^'c 'r^8  ^^^'  putting  it  to  a  trial  by  jury,  upon  an  issue  joined,  on  the  denial 

41  AMixe«9.      thereof  by  the  prosecutor,  which  seems  (r)  to  have  been  of  later 

Ab.F.Cor.9S0.  years  the  usual  method.     But  granting  that  it  is  to  be  tried  by 

Ab%^Cot^i66  ^"^^  J"^'  '  ^^  ^^^  ^^^  ^^^  ^^  follows,  that  because  they  cannot 
See  sect.  6.  *  convict  a  defendant  upou  evidence  of  a  fact  done  out  of  their 
(rli  9H.7. 19.  own  county,  therefore  they  cannot  C9llateral|y  inquire  whether  an 
Ab.B.App.89.  oiafence  laid  in  their  own  county  be  in  substance  the  same  with 

that  done  in  another,  since  it  cannot  be  denied  but  that  in  abun- 
dance of  cases  a  jury  of  one  county  may  receive  evidence  of  facte 
done  in  another.  To  which  may  be  added,  that  ia  the  Year- 
(f)  Vide  B.  Cor.  book  of  4  Hen.  7*  pi.  5.  which  is  the  (s)  chief  authority  for  the 
139.  or  140.  contrary  opinion,  it  is  admitted  that  an  acquittal  of  an  appeal  of 
s.  F.^cTioa.  *  Ivceny  in  the  one  county,  may  be  pleaded  m  bar  of  a  sobsequent 
Sgmmarjr,  246.  appeal  in  the  other ;  because  such  an  appeal  intitles  the  plaintiff 
2H»le,s45.      to  a  restitution  of  the  goods,  whereof  being  once  barred  he  ie 

barred  for  ever.     But  granting  tliis  to  be  a  good  reason,  which 

yet  it  seems  difficult  to  make  out,  the  very  same  may  be  said  at 

(t)  Vide  sap.      this  day  as  to  an  indictment,  which,  since  (0  di  Hen.  6.  c.  IK 

c.  23.  sect.  55,    intitles  the  prosecutor  to  a  restitution  also.     Besides,  taking  the 

law  as  it  stood  formerly,  why  may  not  a  juiy  of  one  county  try 
whether  a  felony  therein  indicted  be  the  same  whereon  the  party 
was  before  acquitted  in  another  county,  in  the  case  of  a  second 
indictment,  as  well  as  of  a  second  appeal  f 

(u)  2  Bich.  3.  Sect.  5.  It  seems  (u),  that  it  is  no  plea  to  an  appeal  of  larceny, 
14.  a.  that  the  defendant  hath  been  found  not  guilty  in  an  action  of 

Vide^nfhii'  ^^^'  ^^sp^^  iMTQught  agaiust  him  by  the  same  plainfaff  for  the  same 
c.  36.  sect!  7.     goods ;  for  larceny  and  trespass  are  entirely  diffeireni* 

(0  Co.LitLi46.  -^Iso  1^  seems  a  general  (x)  rule,  that  a  bar  in  action  of  an  infe- 
2  Rich.  3. 14»    rior  nature  will  not  bar  another  of  a  superior. 

(y)  3  Inst.  213.  Yet  it  seems,  (y)  that  an  acquittal  ia  an  indicteient  of  murder 
Summarj,  246.  will  be  a  good  bar  of  an  indictment  of  petit  treason,  because  both 
Foster^  32^*      offeuces  are  in  substance  the  same. 

(s)  s.  P.  c.  106.      But  it  is  clear,  that  an  acquittal  of  one  felony  is  (z)  no  manner 

Samraaiy,  244.  of  bar  to  a  prosecution  for  another  in  substance  different,  wheCker 

***'  "•    committed  before  or  at  the  same  time  with  that  of  which  he  ia 

acquitted  ; 


Ch*  95.     OF  THE  PLEA  OF  AUTREFOITS  ACQUIT. 


5J9 


ai^Quitted;  and  therefore  if  $  mw  cotnmit  a  barglarj^  apd  steal 
.the  goo()8  of  A.  and  B.  md  be  indicted  for  the  burglary  and  steal- 
ing the  goods  of  A.  and  ac<juitted,  it  hath  been  adjudged,  (a)  that  (a}Keljr.50.5|» 
he  cannot  plead  such  acquittal  to  aq  indictment  for  stealing  the 
goods  of  B.  But  it  seems  agreed^  that  he  may  plead  it  to  a 
seoond  indictment  for  the  burglary  (1). 

As 


<1}  Whm  cuei,  tewerer,  in  wluch  this  doctrine 
WM  established  have  been  since  denied  to  be  law 
hn  a  oise  of  Vandercom  and  Abbott  The  prisoners 
were  indicted  for  borj^lariously  breaking  and  enter- 
ing the  dweliing-hottse  of  Merial  Nevill  and  Aon 
Nevil],  &c.  with  intent  to  steal  ihar  goods  therein 
being;  to  which  thej  pleaded  autrelbits  acquit  upon 
a  former  indictment,  charging  the  same  facU,  with 
this  difference,  that  instead  of  the  breaking,  &c. 
being  laid  with  intmt  to  steal,  &c.  the  mdictment 
charged  an  aetual  stealing  of  certain  goods  of  Merial 
KeviU,  and  certain  other  goods  of  Ann  Nenil,  and 
certain  other  goods  of  one  Susanna  Gibbs,  and  con* 
eluding  with  an  averment  of  the  identity  of  the  per- 
sons, and  that  the  two  indictments  were  for  the 
same  burglary.  The  case  was  argued  upon  de- 
murrer btfvre  aU  the  jndges,  and  they  onaDimoualj 
held  the  plea  bad :  the  grounds  of  which  judgment 
were  afterwards  stated  bj  BuIIer,  J.  at  the  Old 
BaiJej,  in  June,  1796.  He  beean  by  observing 
that  on  the  part  of  the  prisoners  it  was  contended, 
tliat  as  the  dwelling-boose  mentioned  in  the  two 
indfctmerfts,  and  the  times  mentioned  in  each 
when  the  offence  was  committed,  were  the  same, 
theiefore  tlie  o^nce  was  the  same,  and  the 
acqnittal  on  the  former  indictment  a  bar  to  the  pre- 
sent. And  further,  that  burglary  was  defined  to  be 
a  felonioiis  breaking  and  entering  of  a  mansion- 
iMMise  in  the  night-time,  to  be  completed  by  felony 
or  an  intention  to  commit  it ;  and  that  two  cases 
in  Kelynge  were  relied  on  in  support  of  the  plea  of 
antrefoiu  aequit.  (After  stating  the  two  indict- 
menTs  he  proceeded) ;  The  question  is.  Whether 
the  several  offences  described  in  the  two  indict- 
ments can  be  said  to  be  the  same  ?  That  there  was 
only  one  act  of  breaking  the  house,  and  a  felony 
committed  only  at  one  time,  must  on  this  record 
be  taken  to  be  clear;  but  that  does  not  decide  the 
question. 

The  crime  of  bnrglary  is  of  two  sorts,  1st,  break- 
tag  and  entering  a  dwelling-house  in  the  night-time, 
and  stealing  goods  there :  2d,  breaking  and  enter- 
ing a  dwelling-house  in  the  night^tiroe  with  an  in- 
tent to  commit  a  felony,  though  that  felony  be  not 
committed.  The  circurostiuice  of  breaking  and  en- 
tering the  dwellhig-honse  is  common  and  essential 
to^  both,  but  it  does  not  of  itself  constitute  the 
crime  in  either ;  for  there  must  be  a  felony  com- 
mitted or  intended,  without  one  of  which  the  crime 
of  buif  lary  does  not  exist :  and  these  offences  are 
so  distinct  in  their  nature,  that  evidence  of  one  will 
not  support  an  indictment  for  the  other.  For  ex- 
ample, if  a  man  be  indicted  for  breaking  and  en- 
•frnig  a  house  in  the  night  and  stealing  goods  there, 
6f idence  that  he  broke,  &c.  and  intended  to  steal 
goods,  or  to  commit  any  other  felony,  would  not 
support  the  indictment.  In  the  case  of  the  present 
pnsoners,  the  evidence  applicable  to  the  indict- 
ment now  depending,  wMch  is  forbreakmg,  &c. 
withiiiteirt  to  steal,  was  not  evidence  to  prove  the 
fimt  indictmeatfor  breakiiw,  &c  and  stealmg  goods. 
Then  if  the  crimes  are  so  distinct  that  evidence  of 


one  will  not  support  the  other*  ii  is  ineonsisteBC 
with  reason  to  say  that  they  are  so  far  the  same* 
that  an  acquittal  of  one  shall  be  a  bar  to  a  prose- 
cution for  the  other.  Neither  do  legal  authorities 
support  such  a  proposition.  The  two  cases  quoted 
on  behalf  of  the  pnsoners  were  Turner's  Case,  KeL 
30.  and  Jones  and  Beaver's  case,  KeL  5$,  Willittn 
and  James  Turner  were  indicted  for  bnrgl^y  in 
breaking  and  entering  the  dwelling-house  of  Mr* 
Tryon  in  the  night,  and  stealing  therein  a  large 
sum  of  money ;  on  which  James  was  found  guilty* 
but  William  was  acquitted.  Afterwards,  there 
being  strong  evidence  that  William  was  concerned 
in  the  same  burslary,  and  there  being  £47.  of  the 
money  of  one  Hill,  a  servant  of  Mr.  Tryon,  stolen 
at  the  same  time,  which  was  not  laid  in  the  former 
indictment  it  was  intended  to  indict  him  a  second 
time  for  the  burglaiy  in  breaking,  &c.  the  house  of 
Mr.  Tryon,  and  stealing  the  £47.  of  the  money  of 
Hill,  but  it  was  agrwd,  says  the  reporter,  Uiat 
William  Turner  could  not  be  indicted  i^aui  for  the 
same  burglaryi  though  he  might  be  indicted  for 
felony  for  stealing  the  mone^  of  Hill. 

That  case  was  no  solemn  jadgnent;  for  the  pri- 
soner wsLs  not  indicted  a  second  time  for  the  bnr- 
glary. It  was  merely  a  direction  from  the  judges 
to  the  officer  of  the  court  how  to  draw  the  second 
indictment ;  and  it  proceeded  upon  a  mistal(e,  as  I 
shall  presently  shew.  If  the  jndgtt  in  that  case 
exercised  a  little  lenity  before  the  indictment,  wliick 
might  more  properly  have  been  done  after  a  con- 
viction, much  censure  could  not  foil  on  them.  But 
they  proceeded  on  the  ground  that  the  prisoner 
having  been  indicted  for  burglary  in  breating  tlie 
house  of  Mr.  Tryon,  and  stealing  bu  goods,  and  ac- 
quitted thereof  he  could  not  be  indicted  again  for 
tiie  same  burglary,  for  breaking  the  house ;  thongh 
he  might  be  indicted  for  felony  for  stealing  fia 
money  of  Hill ;  for  they  were  several  felonies,  and 
he  was  not  indicted  for  that  felony  before.  And 
he  was  indicted  accordingly.  In  that  case  the 
judges  went  on  the  idea  that  the  breaking  the  boose 
and  the  stealing  the  goods  were  distinct  otienoes,  and 
that  breaking  the  house  only  constituted  the  crime 
of  burglary ;  which  was  a  manifest  mistake.  The 
burglary  consuted  of  breaking  the  house  and  steal- 
ing the  goods ;  and  if  the  stealing  the  goods  of  Hill 
were  a  distinct  felony  from  that  of  stealing  the  goods 
of  Tryon  (which  they  admitted  it  to  be,)  the  buigia* 
ries  from  necessity  could  not  l>e  the  same.  In  thatcase 
the  fact  was,  that  the  prisoner  broke  ttie  house  of 
Tryon,  and  stole  the  money  both  ofTryon  and  of  Hill 
at  the  same  time.  He  had  been  tried  for  breaking 
the  house  and  stealing  the  money  of  Tryon,  and 
might  have  been  convicted  if  the  prosecutor  had 
used  due  diligence  about  his  evidence ;  so  that  the 
prisoner's  life  had  been  in  jeopardv  ;  Ixit  still  the 
judges  held  that  he  might  be  tried  for  the  other 
part  of  the  same  act,  vk.  stealing  the  money  of 
Hill.  If  no  money  of  Tryon's  had  been  in  the 
house  or  been  stolen,  pirol»bly  the  question  never 
would  have  arisen  in  Tomer's  case;  for  tlien  the 
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(6)  C.  23.  s.  129, 
ISO.  131. 
(c)  11  H.  4.  41. 
Ab.  F.  M on.  de 
Faits,  128. 
B.  Corone,  29. 
B.  Appeal,  33. 
B.  Variance,  31. 
VideS.P.C.l06. 


As  to  the  third  particalar^  viz.  How  far  other  distbarged  of  a 
legal  prosecution  have  the  same  effect  as  an  acquittal  by  verdict. 

• 

Sect.  6.  Having  shewn,  already  in  the  (6)  chapter  of  Appeals' 
how  far  the  discharge  of  one  appeal  will  bar  another^  I  shall  only 
add  in  this  place,  that  notwithstanding  the  (c)  allowance  of  a  par- 
don, or  any  other  bar  of  one  indictment,  seems  to  be  pleadable  in 
bar  of  another,  and  by  the  like  reason  whatever  hath  been 
allowed  a  good  bar  of  one.  appeal  may  be  pleaded  in  bar  of  an- 
other: 

Yet  it  seems,  that  no  other  discharge  of  an  indictment  will  bar 
an  appeal,  and  no  other  discharge  of  an  appeal  will  bar  an  indict- 
(d)  2  Hale,  246.  ment,  but  only  an  (d)  acquittal  by  battle,  or  an  acquittal  by  verdict 
/vJ'pr  on  the  general  issue,  finding  the  defendant's  (e)  innocence ;  as 
^^^  '  '  *  '  where  it  finds  him  not  guilty  on  such  an  issue,  on  an  indictment 
C/")  3  Inst. 213.  or  appeal  of  any  felony  whatsoever;  or  where  it  finds  him  (f) 
4Coke'°46,^^^'  gui'tj  of  homicide  56  defendendo,  or  per  infortunium,  on  an  indict- 
ment of  murder. 

(g)  Djer,  120.       ^"^  ^^  ^^^^  been  adjudged,  (g)  that  where  a  demurrer  by  an 
Crompton,  112.  appellant  to  a  tender  of  battle  of  a  plea,  hath  been  adjudged 

against  him,  yet  the  appellee  may  be  afterwards  arraigned  at  the 


suit  of  the  king. 


£rst  indictment  would  bare  been  whoHv  inapplica- 
ble to  the  facts  of  the  case,  and  the  prisoner  in  no 
danger  at  all  upon  it :  but  that  circumstance  could 
not  varj  the  law  of  tlie  case ;  and  the  opioion  cer- 
tainly proceeded  from  the  want  of  adverting  to  what 
was  necessary  to  constitute  the  crime  of  burglary. 
The  case  of  Jones  and  Beaver  proceeded  wholly  on 
that  of  Turner:  and  if  the  foundation  fail,  that  case 
must  also  fail. 

There  the  prisoners  were  indicted  for  burglary 
«nd  stealing  the  goods  of  Lord  Combury ;  and  being 
acquitted,  were  afterwards  indicted  fojr  the  same 
burglary  in  breaking,  &c.  and  stealing  the  goods  of 
Mr.  Nunnesy  :  and  it  was  agreed,  that  being  ac- 
quitted once,  they  could  not  be  indicted  again  for 
the  same  burglary  j  but  that  they  mieht  be  indicted 
for  stealing  the  goods  of  N.  (accorduig  to  Turner's 
case).  But  authorities  are  not  wanting  to  shew  the 
principle  and  foundation  on  which  a  plea  of  autre- 
foits  acquit  is  to  be  sustained.  (He  then  referred 
to  2  Hawk.  c.  35.  s.  3.  Fost  361.  2.  and  Rex  t;. 
Fedley,  B.  R.  Tr.  1782.)  These  establish  the  prin- 
ciple,  that  unless  the  first  indictment  were  such  as 
the  prisoner  might  have  been  convicted  upon  by 
proof  of  the  facts  contained  in  the  second  indict- 
ment, an  acquittal  on  the  first  indictment  can  be 
no  bar  to  the. second.  To  apply  that  prindple  to 
the  present  case ;  the  first  indiciment  was  for  break- 
ing and  entering  the  house  and  stealing  the  goods : 
if  it  were  proved  ou  that  indictment  that  the  pri- 
soners broke  and  entered  the  house  with  intent  to 
steal  tlie  goods,  but  had  not  stolen  them,  (which 
are  the  facts  contained  in  the  present  indictment,) 
they  could  not  have  been  convicted  on  that  indicts 
ment  by  such  evidence.  They  have  not  been  tried, 
nor  were  their  lives  ever  in  jeopardy  for  this  of- 
fence, which  is  for  breaking  the  house  with  intent 
to  steal  the  goods.  For  these  reasons  tlie  judges 
are  unanimously  of  opinion  that  the  plea  is  bad ; 
that  there  must  be  judgment  for  the  crown  on  the 


Sect 

demurrer ;  and  that  the  prisoners  must*Cake  their 
trial  upon  the  indictment  now  depending,  (2  £• 
P.  C.  519.)  To  this  case  Mr.  £.  in  a  note,  adds 
a  quan  upon  the  definition  of  burglary  as  stated  by 
Mr.  J.  BuUer,  namely,  whether  the  definition  of 
the  crime  be  not  solely  resolvable  into  the  breaking 
and  wUh  intent  to  commit  felony,  of  whith  the  actuu 
commission  is  such  strong  presumptive  evidence^ 
that  the  law  has  adopted  it  and  admits  it  to  be 
equivalent  to  a  charge  of  the  intent  in  an  indict- 
ment ;  if  this  reasoning  be  correct,  then  the  plea  of 
autrefoits  acquit  ought  in  the  above  case  to  have 
availed  the  prisoners.  And  indeed  it  does  seem  that 
they  were  twice  tried,  aeainst  the  principle  of  law, 
for  what  was  substantially  the  same  burglary :  the 
true  definition  of  burglary  beuig  the  brealung  and 
entering  the  dwelling-bouse  in  the  night-time,  with 
intent  to  commit  a  felony  therein.  It  is  sufficient 
in  the  indictment,  and  the  practice  now  is,  to  charge 
the  bm^king  to  be  with  mient  to  steal  the  goodt 
then  there  being :  and  if  eoods  are  actually  stplen^ 
to  add  a  ftirther  charge  of  stealing  them.  If  the 
first  indictment  in  the  above  case  had  been  so 
framed,  it  is  presumed  it  would  have  been  a  bar 
to  the  second,  for  the  burglary ;  though  it  would 
have  been  no  bar  to  a  second  indictment  for 
the  larceny,  agreeable  to  the  above  dictum  of  Haw* 
kins.  It  may  be  here  remarked  that  there  is  this 
anomaly  in  an  indictment  for  burglary,  that  if 
may  in  one  count  contain  two  distinct  common  law 
felonies,  namely,  burglary  and  laroenv ;  and  a  pri« 
soner  may  be  acquitted  of  the  one  and  found  guilty 
of  tlie  other.  Thus  he  may  be  acquitted  of  the 
burglary  and  found  guilty  of  the  larceny,  or  if  no 
larceny  be  committed,  be  may  be  acquitted  of  that 
charge  and  found  guilty  of  the  burglary,  if  the 
breaking  and  entering,  &c.  be  charged  and  proved 
to  be  with  the  felonious  tntmt  to  steal,  althoogb  m» 
actual  larceny  took  place.~Seej2  East,  tit. "  Bur« 
glary,"  and  1  H.  P.  C.  560. 


X^hJSS.  OrTHE  PLEA  OV  AUTREFOITS  ACQUIT*  J^l 

Sed.  7*  It  18  said  by  Sit'  Matthew  Hale  in  the  (A)  chapter  of  (K)  Som.  245. 
Autrefoits  acquit,  that  an  acquittal  by  battle  in  an  appeal  is  no  ^  ^^*  ^^* 
bar  of  an  indictment.     But  I  find  no  other  authority  to  this  point 
but  a  note  in  Fitzherbert  (i)  of  a  case  to  this  purpose  in  the  tim^  (t)F.Cor.  375. 
of  king  Edward  the  Second.    To  which  it  may  be  answered,  that 
this  matter  is  only  spoken  of  incidentally,  and  not  adjudged ;  and 
that  Staundforde  in  the  same  place  (k)  where  he  cites  it,  makes  a  (ft)s.F.C.ie6. 
qutere,  whether  it  be  law  or  not.     And  it  is  expressly  holden  by 
Bracton,  (/)  that  an  appellee  who  vanquishes  the  appellant  in 
battle,  shall  go  quit  not  only  from  all  other  appeals, ''  but  also  (0 1^^- 3.  c  19. 
*'  from  the  suit  of  the  king ;  because  by  this  he  clears  his  inno-  ^'^'    ^^^ 
*'  cence  against  all,  in  the  same  manner  as  if  he  had  put  himself' s  Hale,2S3, 
''  upon  his  country,  and  his  country  had  acquitted  him.','     Also  it  S34. 
is  admitted  by  Sir  Matthew  Hale  in  the  (wi)  chapter  of  Indict-  ]^j"^*^*** 
ments  that  if  an  approver  be  vanquished  in  battle  joined  on  his  si  h.  6. 94. 
appeal^  he  shall  be  .hanged,  and  the  appellee  discharged  without  S.  P.  C.  168. 
being  arraigned  at  the  suit  of  the  king.     Also  it  hath  been  (»)  ^^p'c^l'J>^' 
adjudged,  that  upon  such  a  vanquishment,  the  appellee  is  intitled  Sup.  cid.  sect, 
to  his  damages  against  the  appellant,  as  being  legitimo  tnodo  140. 
€icqu%etatU8y  which  seems  (o)  necessarily  to  imply  that  he  is  finally  ^^  ^*  ^'^'  ^^^* 

^    -^x  J  11         •     X  A_'  I.-  '     ^  JC  ^  Sup.  c.  «3. 8. 

acquitted  as  well  against  the  king  as  against  the  party,  ]4o. 

As  to  the  fourth  particular,  viz.  How  far  it  is  necessary  that  the 
indictment  or  appeal  in  the  record  of  acquittal  be  free  from  error 
and  well  commenced. 

Sect,  8.  I  take  it  to  be  settled  (p)  at  this  day,  that  {q)  wherever  (p)  4  Coke,  45. 

the  indictment,  or  appeal,  whereon  a  man  is  acquitted,  is  so  far  c^* «. . 

erroneous  (either  for  want  of  substance  in  setting  out  the  crime,  945. 
or  of  authority  in  the  (r)  judge  before  whom  it  was  taken),  that  s  Hale,  248. 
no  good  judgment  could  have  been  given  upon  it  against  the  de-  ^^j^^  a.^ 
fendant,  the  acquittal  can  be  no  bar  of  a  subsequent  indictment  F.Corone,444. 
or  appeal,  because  in  judgment  of  law  the  defendant  was  never  in  Sup.  c.  23.  s. 
danger  of  his  life  from  the  first;  for  the  law  will  presume  prima  JjJ^j^  ^^ 
fade,  that  the  judges  would  not  have  given  a  judgment  which  so  H.  7. 11,12. 
would  have  been  liable  to  have  been  reversed.    But  if  there  be  9  H.  5. 2. 
no  error  in  the  indictment  or  appeal,  but  (5)  only  in  the  process,  it  B**coroiic^35^* 
seems  agreed,  that  the  acquittal  will  be  a  good  bar  of  a  subse-  p.  Corone,'  6s\ 
quent  prosecution,  notwithstanding  such  error,  the  best  reason  confirmed  by 
whereof  seems  to  be  this,  that  5uch  error  is  (0  salved  by  the  ap-  ^eer!wm?*' 
pearance.  48o. 

(9)  But  Staund- 
ibrde  seems  to  be  of  opinion,  that  an  acquittal  on  an  erroneous  appeal,  is  a  good  bar  to  an  indictment  till 
It  be  reversed  by  error.  S.  P.  C.  106.  cited  in  Crompton,  11^.  But  this  seems  repugnant  to  all  other 
books,  and  to  what  is  said  by  Staundforde  himself  in  the  very  same  page.  Indeed  in  the  second  edition 
of  Male's  Pleas  of  the  Crown,  there  is  a  note  to  the  same  effect  with  what  is  said  in  Staundforde ',  bnt 
this  Is  manifestly  misprinted,  and  the  word  acquit  put  for  attaint.  (r)  Crompton,  111.  Sup.  c.  9.  s. 
15,16.  4  Coke,  46.  (<)  F.  Corone,  444.  9H.5.2.  Ab.  B.  Appeal,  39.  Corone,d5.  P.  Cor.  68. 
S.  P.  C.  106. 169.    Crompton,  119.    9  Hale,  S48.    (t)  Sup.  c  27.  sect  107* 

• 

Sect,  9'  It  seems  agreed,  (u)  that  an  acquittal  on  an  appeal  («)S0H.7.  il, 
brought  by  one  who  had  no  right  to  bring  it,  as  by  any  other  wo-  ^![*j|  ^^  ^  ^ 
nan  («r)  except  the  wife  of  the  deceased,  or  by  any  other  man  (y)  Ab.B.  App!4ii 
except  the  next  heir,  is  no  more  a  bar  to  an  appeal  by  another  Crompton,  ii«. 

appellant,  11;^;}%, 

fHitl«,  f49.      (i*)  Sup,  c.  25.  sect  36,  99^,86.      (y)  Sop.  c  25.  s.  99, 40,  41,  4S« 
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ajipdlttil,  or  to  an  indictoicttl;  tbaa  an  aoftailtal  m  an  Hiaiiflkieot 
appeal  or  iodktaoieBt  would  ba?e  bean. 

As  tp  the  fifth  particular^  viz.  Whether  an  acquittal  in  any  court 
which  has  a  jurisdiction  be  sufficient  for  this  purpose. 

(i)  9  Au.  15.  Sect.  10.    Notwithstanding  the  (z)  opiivon  in  the  Book  of 

u)  4  Q9k9^  4Si«  Assizes,  that  no  acquittal  in  any  pther  court  can  be  any  bar  to  a 

iiu^^^i.  prosecution  in  the  court  of  king's  bench,  because  that  is  the  highest 
Ab.  F.  Moiis.de  Court,  I  take  it  to  be  settled  {a)  at  this  day,  that  an  acquittal  in 

Fails,  1S8.  any  court  whatsoever  which  has  a  jurisdiction  of  the  cause,  is  as 

^J^p^ntil^  l^ood  a  bar  of  any  subsequent  prosecution  for  the  same  crime  as 

t$6,  an  acquittal  m  the  highest  court.     And  therefore  it  hath  been  ad- 

41  Anise,  9.  judged  (b),  that  an  acquittal  of  murder  at  a  grand  session  in  Wales, 

1^^  or  tsr*"**  may  be  pleaded  to  an  indictment  for  the  same  murder  in  England. 

Cromf>ton/iis.  For  the  (c)  rule  is,  that  a  mqn's  life  shall  not  be  brought  into 

F.  CoroocSta  danffer  for  the  same  offence  more  than  once. 

(»)  1  Lev.  118.  ^ 

1  Sidesfin,  179.      (c)  Sup.  c.  25.  s.  41,  42.  »■ 

As  to  the  sixth  particular,  viz.  How  far  an  acquittal  of  a  per- 
son as  principal  will  bar  a  subsequent  prosecution  against  him  as 
accessary,  and  i  ccmterso,  how  far  an  acquittal  of  a  man  as  acces^ 
sary  will  bar  a  prosecution  against  him  as  principal. 

(d)  Ke]jDge,25»  Sect.  11.  It  seems  to  be  (d)  settled  at  this  (e)  day,  that  an  ac- 
^/  quittal  of  a  man  as  principal  is  no  bar  of  a  subsequent  prosecu- 

Sonum^244f '  ^^^  agaiust  him  as  accessary  after  the  fact,  because  siich  acquittal 
S  Ilale,  244.  *  clears  him  only  of  the  charge  of  having  committed  the  fact;  which 
3.  P.  C.  105.  being  a  crime  entirely  different  from  that  of  receiving  him  that 
iifl"^  °°'  hath  committed  it,  there  seems  no  more  reason  that  the  acquittal 
27  Assise,  10.  of  it  should  bar  a  prosecution  for  the  receipt,  than  if  they  were 
Ab.  F.  Corooe*    offences  that  bore  no  manner  of  relation  to  one  another. 

900. 

B.  Corone,  105.    Lamb.  b.  2.  c  7.      (s)  Con.  F*  Cor.  232*  » 

105  ^  ^^*  ***  "''"*  ^*  ^*  ^jf^  holden  in  many  books  of  good  authority  (contrary 
Kelyngc,25,26.  to  what  is  admitted  (g)  to  have  been  the  ancient  law),  that  the 
Lamb.  b.2.c.7.  acquittal  of  a  man  as  principal  is  a  good  bar  of  a  subsequent  pro- 
Sommary,  224.    gecution  against  him  as  accessary  before ;  for  it  is  said,  that  such 

1  Hale,  626.       au  accessary  is  in  some  measure  (A)  guilty  of  the  fact,  and  there- 

2  Hale,  244.  fore  that  an  acquittal  which  clears  a  man  from  being  guilty  of 
Croropton,  42.     j|jg  f^^^^  j^^jj  y^y  consequence  clear  him  from  being  such  an 

But  tbe  princi-    accessary. 

pid  authority  io 

the  old  book  is  8  E.  3. 20.  Ab.  F.  Corone,  150.  which  seems  inconsistent  with  itself;  for  the  words  are 
for  an  example,  that  a  man  may  in  sach  a  case  be  twice  put  to  answer,  We  award  that  y<m  go  ^mL  And 
F.  Corone,  282.  is  contradicted  by  all  other  books;  for  it  says,  that  a  roan  acquitted  as  principal  cannot 
be  so  much  as  arraigned  as  an  accessary  after.  And  27  Assize,  10.  Ab.  B.  Corone,  105.  and  F.  Coroiie, 
200.  extend  only  to  the  case  of  an  accessary  after.  And  8  H.  5. 6.  Ab.  F.  Corone,  46S.  expressly  goes 
upon  the  suppositioii,  that  a  man  may  be  found  ffuilty  as  principal,  upon  evidenee  which  only  proTes  him 
accessary.  (^)  S.  P.  C.  105.  F.  Con  424.  2  Hale,  244.  (4)  Vide  tup.  c.  29.  s.  15, 14.  1  Hale,  626. 
SHaJe,244.    K^ynge,  25,  26. 

And  this  seems  reasonable  upon  the  Biipposition  that  a  matt 

may  be  found  guilty  of  an  indictment  against  him  as  principal, 

upon  evidence  which  only  proves  him  to  have  been  an  accessary 

6)  Sum.  266.     before.     But  if  a  man  cannot  be  found  guilty  of  such  an  indict- 

Keijway,  107.     ineut  upon  such  evidence,  as  it  is  ($)  strongly  holden  that  he  can- 

Dalison,  14.       ^Qt^  Jt  ^ay  with  great  reason  be  said,  that  die  acquittal  of  him  as 

principal 
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princiy^l  uoyi^  ^o^nito  bim  «0  aicpetfaarj^  before;  foi  if  lo,  be 

wigbt  fi^tve  bimaelf  bj  a  mere  slip  in  tbe  iadictmeiit,  and  bar  all 

otber  prosecution^  by  an  acquittal  od  a  trial,  which  in  truth  never  ^|^v  y. ^^       ^^ 

brought  him  into  (ft)  danger  of  his  life.     And  it  is  upon  this  sup-  i.  s,  9,  lo. 

position,  as  I  suppose,  that  it  is  holden  in  some  (/)  books,  con-  (0  Keilw.  lor. 

trary  to  those  above  cited,  that  one  who  has  been  acquitted  as  LBnlL'h.st'o.*' 

prmcipal  ma;  be  tried  again  as  accessary  before,  as  well  as  after.  ( 1)  FottM^  uu 

Sect  IS.  But  it  seems  (tn)  agreed,  that  an  acquittal  of  a  man  as  («)  Grompton, 
aocessary  before,  or  after,  is  no  bar  to  a  subsequent  prosecution  i?- 
agamst  bun  as  pnnojpal.  ^  H^,^  g,^^ 

6t5.    SHale,S44» 

Sect*  13.  Also  it  hath  been  holden,  that  an  acquittal  of  a  man  i  Hale,  694* 
as  accessary  to  one  principal,  will  not  save  him  from  being  *®**^»^^» 
arraigned  afterwards  as  accessary  to  another  in  the  same  fact. 
But  for  this  t  shall  refer  to  Chapter  29*  section  46» 

As  to  the  seventh  particular,  viz.  How  far  the  law  is  altered  in 
these  respects  as  to  an  indictment  by  3  Hen.  7.  c.  1. 

Sect.  14.  It  seems  agreed,  (n)  that  by  the  common  law  an  (»)  Sap.  c.  S5. 
acquittal  on  an  indictment  might  be  pleaded  in  bar  of  an  appeal  **  ^^  ^ 
of  death,  in  the  same  manner  as  an  acquittal  of  any  other  felony  ^j,^  ^^  App.4il 
might  be  pleaded  in  bar  of  a  subsequent  prosecution ;  and  there-  44  £.3.  t& 
fore  in  favour  of  appeals  a  general  practice  was  introduced,  (o)  ^^'  ^*  -^PP*  ^*» 
not  to  try  any  person  on  an  indictment  of  death  till  after  the  year  47  £*^  3  {^    ' 
and  day  had  been  passed,  by  which  time  it  often  happened  that  all  Ab.F.Cor.104. 
was  forgotten.  For  reformation  thereof  it  is  enacted,  **  That  if  any  ®*  Appeal,  ss. 
'^  man  be  slain  or  murdered,  and  thereof  the  slayers,  murderers,  ^  Leon.'i6i. 
*^  abettors,  maintainers  and  comforters  of  the  same,  be  indicted,  Botthisbinide 
*'  that  the  same  slayers  and  murderers,  and  all  other  accessaries  of  ^  ^'?^' 
*'  the  same,  be  arraigned  and  determined  of  the  same  felony  and  (0)  vidniip'c. 
"  murder  at  any  time  at  the  king's  suit,  within  the  year  after  the  S5.  s.  15. 
same  felony  and  murder  done,  and  not  tarry  the  year  and  day  £'S"^"Q^^i 
for  any  appeal  to  be  taken  for  tbe  same  felony  or  murder.  And  97, 9^^'    '   * 
if  it  happened  any  person  named  as  principal  or  accessary  to  be  s  Leon.  161. 
"  acquitted  of  any  such  murder  at  the  king's  suit  within  the  year  |**^  (viot** 
"  and  day,  that  then  the  same  justices  afore  whom  he  is  acquitted,  b.  Appeal,  9! 
''  shall  noi  suffer  him  to  go  at  large,  but  (p)  either  to  remit  him  39  Assise,  8. 
**  again  to  the  prison,  or  else  to  let  him  to  bail  after  their  discre-  ^^'  ^^^f^ 
*'  tion  till  that  year  and  day  be  passed.     And  if  it  fortune  the  Ab.  Brjlpp* 
**  same  felons  or  murderers,  and  accessaries  so  arraigned,  or  any  is. 
•'  of  them  to  be  acquit,  or  the  principal  of  the  said  felony,  or  any  ak^'S^III-j 
'*  of  them  to  be  attainted,  the  wife  or  next  heir  to  him  so  slain^  set,      ^     ' 
as  shall  require,  may  take  and  have  their  appeal  of  the  same  4i  Asnae,  i4b 
death  and  murder,  within  the  year  and  day  after  the  same  felony  ^^*^;  App*^6» 
and  murder  done,  against  the  said  persons  so  arr^gned  and  e!s$!t^uu^ 
acquit,  and  all  other  their  accessaries,  or  against  the  accessaries  F.  N.  B.  thu 
of  the  said  principal,  or  any  of  them  so  attainted,  or  against  the  CnrnptoD,!!!. 
said  prbcipal  so  attainted,  if  they  be  on  live,  and  the  benefit  of 

''his 

(1)   Mr.  Justke  Foster  contends  with  aome  Febrvar^,  1668,  Samuel  Atkins  was  tried  oatKO 

warmth  for  the  opinion  of  onr  aathor,  that  the  ac>  sereral  indictments;  first,  as  principal,  next  as  ac* 

90ittal  of  a  principal  is  BO  bar  to  a  subsequent  pro-  ^xsparyinteanwdsfiitf  SlrfidoMiidbiiijGodftey. 

secution  agunst  him  as  an  accessarjr  before  the  fact  f'State  T^fb,  790* 
in  the  same  ofeice.    5  Diacourse,  S6S.    And  in 
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(9)VideS.F.C.  <f  his  dergy  thereof  before  not  had ;  and  that  the  appellant  shatl 
R  ^  JT^Sta  "  \!i2cve  such  and  like  advantage,  as  if  the  said  acquittal  or  attainder 
tute8,ttt"Mor.  '^  ^^^  Qo^  been,  the  said  acquittal  or  attainder  notwithstanding" 

der,"  2.  (g). 

(r)  Sum.  S44.  ^^^^^  ^^'  '^  seems  (r)  agreed,  that  this  statute  shall  not  be  con- 

.$  Hale,  250.  strued  to  extend  to  any  other  appeal  but  that  of  death,  nor  to  any 

S.  P.  C.  107.  other  acquittal  but  upon  an  indictment ;  from  whence  it  follows, 

(i)Saiii.244.  that  an  acquittal  on  an  indictment,  or  appeal,  for  any  other  {$) 

S.  P.  C.  107.  felony  except  death,  may  still  be  pleaded  in  bar  of  an  appeal  for 

^)  Sum.  244.  the  same  crime,^and  that  an  acquittal  on  an  appeal  of  death  (Jt) 

a'lf  ?^°'  ^^^'  i^^y  s^''  b^  pleaded  in  bar  of  an  indictment,  in  the  same  manner 
s.  P.  c.  107.      ^g  jjy  ^^^  common  law. 

Sect.  1 6.  How  far  a  person  found  guilty  of  manslaughter,  or 
of  homicide  se  defendendo,  on  an  indictment  of  murder,  is  liable  to 
be  tried  again  upon  an  appeal  by  force  of  this  statute,  shall  be  con* 
sidered  in  the  next  chapter. 


CHAP.  XXXVI. 

OF  AUTREFOITS  ATTAINT,  OR  CONVICT. 

(«)  Sum.  247.     It  seems  to  be  generally  agreed,  (a)  that  wherever  a  man  !• 

2  Hale.251.252.  attainted  of  felony,  either  by  judgment  upon  a  verdict,  or  by  (6) 
12  C  k  ^100  outlawry,  or  abjuration,  whether  upon  an  indictment  or  appeal, 
6  Coke,  IS.  *     be  may  plead  such  attainder  to  any  subsequent  indictment  or  ap- 

3  Inst.  213,214.  peal,  for  the  same  or  any  other  felony. 

Sup.  c.  23.  s.  38. 

(6)  Yet  this  is  made  a  qvere,  28  £.  3.  90.  but  no  notice  is  taken  of  tlie  quiere  in  the  abridgment  of  the 

case  in  F.  Corone,  136.    Vide  18  H. 8.  2.    12  Coke,  100. 

And  two  reasons  are  given  for  such  plea  to  a  second  prosecu^ 
tion  for  the  same  felony. 

(e)  9  H.  7. 19.        First,  (c)  because  the  life  of  theAfendant  was  in  danger  by 


Ab.  B.  App.  89.  the  first ;  and  it  is  against  a  maxim  of  law  to  bring  a  man  into 


B.  Corone,  11. 


of] 


such  danger  more  than  once  for  one  and  the  same  offence. 


(a)S.P.C.i07.  Secondly,  (ji)  because,  generally,  the  proceeding  in  such 
i2^"r^'  Sf '  ?^^^°<*  prosecution  cannot  be  to  any  purpose,  because  the  party 
C.  Eli«.*5i6.  ^®  ^®*^  "^  '^^  '^y  ^^^  ^^^^  attainder,  and  hath  forfeited  all  that  he 
Crompton,ii3.  Can  forfeit,  and  therefore  it  is  said,  that  it  is  equally  absurd  to 
(s)B.Appeai,9.  attaint  him  a  (e)  second  time,  as  to  attempt  to  kill  one  who  ia 
Ab.F.  Cor.*95.  ^'/^^^y  dead.  And  that  is  the  on]y{f)  reason  I  find  anywhere 
6  H.  4. 6. '  given  for  the  plea  of  autrefoits  attaint  of  one  felony  to  a  prose- 
Ab.  F.  Cor.  2ir.  cution  for  another. 

B.  Appeal,  10. 

Popbam,  107.    7  H.  4.  31.    F.  Escheat,  14.    B.  Corone,  11.  F.  Corone,  81.  95.    Contra,  4  E.  4. 11 . 

F.  Corone,  27.    See  the  Chapter  of  JndgmenL    (/)  See  the  books  cited  to  the  precedent  letter. 

But  where  both  of  these  reasons  fail  in  the  first  case,  and  the 
latter  of  them  in  the  seconds  and  also  in  some  other  cases,  for 

special 
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special  reasons ;  the  plea  of  autrefoits  attaint  seems  to  be  of  little 
effect. 

As  in  the  following  instances : 

Sect,  2.  First,  Where  the  first  attainder  is  reversed  for  error, 
after  which  it  can  neither  be  pleaded  to  a  prosecution  for  the 
same  or  any  other  felony ;  because  by  such  reversal  the.  attainder 
is  of  no  (g)  more  force  than  if  it  had  never  been;  and  if  an  ac-  (^)s.P.C.i06. 
quittal  on  an  erroneous  indictment  or  appeal  will  not  bar  a  sub-  i2Coke,ioo. 
sequent  prosecution^  surely  d  fortiori  an  attainder  reversed  will  f"^?*'^*-**'^' 
not  do  it.     But  it  is  agreed  to  be  a  good  bar  while  it  stands  un-  ' 

reversed^  because  it  is  not  void  but  voidable  only. 

Sect.  3.  Secondly,  Where  the  attainder  was  at  the  suit  of  the  as  £.3. 9o. 
king  and  (A)  pardoned,  and  after  the  party  is  prosecuted  upon  an  Ab.F.Cor.i59« 
appeal*     For  it  is  an  allowed  maxim,  that "  the  king  cannot  bar  s'lnjt^jj^' 
*'  the  suit  of  the  subject ;"  and  if  he  cannot  bar  an  appeal  by  par-  Cromptou,  lis. 
doning  the  offender  bofore  it  appear  whether  he  be  guilty  or  inno-  ^  H.  4. 6^ 
cent,  Uiere  cannot  but  be  much  less  reason  that  he  should  bar  it  bI*'^^^*  ^J^' 
after  the  guilt  appears  by  a  judgment  upon  record.  Con.  is  Cokej 

Sect,  4.  Thirdly,  Where  a  person  attamted  of  felony  is  after- 
wards indicted  of  high  treason,  whether  before  or  after  his  (i)  00  ^  H-  ^'  5- 
attainder.    For  the  judgment  of  death  in  high  treason  is  not  only  Ab.B.Treas.ii. 
different  from  that  in  felony,  but  the  forfeiture  is  also  more  general  F.  Corone,  2. 
(extending  to  land  in  tail  as  well  as  to  land  in  fee-simple,  since  %^^'  ^^^' 
(*)  the  statutes  of  «6  Hen.  8.  c.  13.  and  S3  Hen.  8,  c.  SO.).  But  if  Summa^lm, 
the  felony  were  first  committed,  it  seems  (/)  agreed,  that  the  title  214. 
of  escheat  to  the  felon's  lands  in  fee-simple,  vested  in  the  lords  *  ^*J^'  ^^' 
of  whom  they  are  holden  from  the  time  of  the  felony,  shall  not  ^^^  i^Oi^^n- 
be  devested  by  the  subsequent  attainder  for  the  treason,  as  it  tnuy  in  8  imt. 
would  be  if  the  treason  had  been  first  committed.  ^^  ^^^^ 

Crorap.  lis.  on  Uie  above  cited  Year-Book  of  H.  6.  5.  to  the  plain  purport  of  it  seems  lepugnant^ 
(k)  Co.  572.  392.    See  the  chapter  of  Forfeitare.      (I)  3  Inst.  213.    S.  P.  C.  157. 

Sect.  5.    Fourthly,  Where  an  appellee  of  larceny  hath  a 
second  appeal  brought  against  him,  hanging  the  first,  and  after- 
wards is  attainted  in  the  first. — In  which  case,  according  to  some 
im)  opinions,  the  court  may,  in  order  to  entitle  the  second  appel-  ^^l^^^'  *|g 
lant  to  a  restitution,  inquire  by  an  inquest  of  office,  and  according  ^'  7  ' 
to  others  (ri)  by  an  inquest  taken  at  the  mise  of  the  parties,  whe-  2  Hale,  252. 
ther  such  appellee  be  guilty  of  the  larceny,  or  not.  J'h°1°'5u  ^^' 

Ab.  F.  Cor.  81.  .    B.  App.  21.    Vide  44  £.  5.  44.     Ab.  B.  App.  11.     F.  Cor.  95.      (n)  4  £.  4. 11. 
S«P>C.  66.    Sominary,  212.  248.    B.  Appeal,  95.    F.  Corone,  26.    6  Ed.  4.4.    Ab.B.Cor.  147. 

-  And  the  law  seems  to  be  the  same  in  relation  to  an  indictment 
of  (0)  larceny  since  the  statute  of  21  Hen.  8.  c.  11.  which  intitles  gJ'55,X.^**  ' 
the  prosecutor  to  a  restitution  of  his  goods,  upon  the  offender's  SimJ  2i2w  248. 
being  found  guilty,  &c.  in  the  same  manner  as  upon  an  appeal. 

Abo  it  hath  been  (p)  adjudged,  that  a  person  attainted  is  as  (p)  5  Inst.  213. 
liable  to  answer  a  personal  action,  as  if  he  had  not  been  attainted.  V^%t\   5^5 
For  otherwise  his  attainder  would  give  him  a  privilege  and  pro-  Con.C.*EHzl 
tection^  which  the  law  is  far  from  intending  in  allowmg  the  plea  2i5. 
of  autrefoits  attaint  to  a  second  prosecution  for  a  new  crime, 

which  is  chiefly  grounded  on  this  reason,  that  the  law  will  not 

suffer 
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ftttlfel'  «B  absvrd  aiid  Taio  thing  in  attainting  one  who  ia  attainted 
ahready. 

Sect.  6.  Fifthly^  Where  a  person  attainted  of  one  ffiimj  is 
afterwards  prosecuted  as  a  principal  in  another,  and  others  are 
also  prosecuted  together  with  him  as  his  accessaries.     In  which 
(f)  Poph.  lor.    case  it  is  said,  (q)  that  for  the  benefit  of  public  justice  he  is  com- 
pellable to  plead,  &c.  to  the  second  prosecntioa  in  the  same 
manner  as  if  he  had  not  been  attainted,  because  otherwise  the 
(r)  Sop.  0.  «9.    accessaries  to  such  second  felonies  could  not  (r)  be  brought  to 
from  tect.  36  to  their  triak  for  want  of  a  conviction  of  their  principals. 

sect.  45. 

(t)  Sup.  e.  35*        ^^^*  7*  ^^  seems  (s)  clear,  that  a  judgment  against  a  anh  on 

9eoii5.        '    an  indictment  or  action  of  trespass,  is  no  bar  to  an  indictment  or 

7  H.  4. 35»        appeal  of  larceny  for  the  same  taking,  because  trespass  and  lar- 

« G«r.  at.        ^^^^  ^^^  offences  of  a  different  nature,  and  the  judgment  for  die 

one  entirely  differs  firom  that  for  the  other. 

0)3lnA.  fis.  Also  I  take  it  to  be  in  a  gftnt  measure  {t)  agreed,  that  the 
Crompton,  113.  jadgmest  of  peine  forte  H  dMft  in  one  felony  is  no  bar  to  a  pro- 
Djer,  308.  «ecution  for  another>  be«ausi&  sttdi  jndj^eriit  neither  comipts  ^ 
blood,  nor  forfeits  the  lands,  as  an  attainder  doth.  But  it  aeems 
questionable,  whether  it  may  not  bar  a  second  prosecution  for  the 
same  felony,  because  the  life  of  the  party  was  brought  into  danger 
by  the  first. 

<»)  S.  V.  C.  SM.  8i  It  is  (tt)  said,  that  aiitt«foits  attaint  or  contict  was  no 

31, 3t.  p]^a  f0|-  .Qd^  ^ho  bad  broken  the  prison  of  the  ordinary* — But 

for  this  I  shall  refer  to  the  books  cited  Chapter  the  thirty- 
(w)  Sect.  9,  ID.    thffd  (^. 

Sect.  9.  It  is  certain,  that  an  attainder  on  an  indictment  of 
death  is  no  bar  to  an  appeal,  by  reason  of  3  Hen.  7.  c.  ].,  set  forth  , 
more  at  large  in  the  precedent  chapter,  which  gives  an  appeal 
against  pertons  attainted  of  death,  tne  benefit  of  clergy  thereof 
being  not  had,  as  it  is  certain  that  it  cannot  at  this  day.  But  it 
(y)Snm.t47.  ^^tn^  {y)  agreed,  that  in  all  other  cases  <he  plea  of  aatrefcrfts 
%  Haie,t6o,t5i.  attttittf  IS  Still  of  die  same  force  as  it  was  by  the  common  law. 

Afitrefoiti  CsHvibf ^ 

The  Plea  of  Autrefoits  Convict  iseems  chiefly  to  depend  on 
(f)  f7*^?39 '  ^^  reason,  (a)  That  the  party  ought  (b)  not  to  be  brought  twice 
40, 47/   '    '  into  danger  of  his  life  for  the  same  crime. 
4  Y  <i<MiM"ii  as. 
(e)  4  Coke,  39,       Sett.  10.  Upbn  whi^h  ground  it  seems  (c)  agiised,  that  a  con- 

40.  vietioB  im  an  appeal  or  indictment  of  bttiglafy,  or  other  felony, 

Cro^pt^'i^  knay  be  pleaded  to  an  kidktmeat  w  appeal  far  tha  same  felony ; 
Keiynge,  M.sab  and  that  a  convieten  of  manslaughter  in  an  appeal  of  death  m^ 
4  Coke»  46.  be  pleaided  in  bar  of  a  subsequent  indiotment  er.  appeal  of  Ihe 
C.^Gw.  ur^  same  death;  and  that  the  reason  why  such  a  conviction  onVn  in- 
dictment of  death  c&nnot  be  pleaded  to  an  appeal  as  well  as*  to 
an  indictttiettt  (nnle^s  the  person  so  convicted  be  admitted  to  his 
(i)  1  And.  68.  ^Ic^>  <^  ^^  ^^^t  fauve  prayed  it),  (jt)  depends  entirely  on  S  Hen. 
4  Coke,  46.  '  ?•  C  1 .  wliicli  ^xpressly  giving  an  appeal  agMn§t  a  person  attakafted- ' 
«^<*«™. i«^*  ott  an  itidr^tnffeol;  tf  death,  l^ho  hath  not  had  liis  defgy,  camrot 

inGra,fecCl  .     btJ^  bfe  Ac^til^t  t6  j(iVC  it  a*  IT^U  agtuftst  8  p«^^ 

every 
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every  attainder  inchtdes  a  conviction  or  more;  and  itiswhottj 

owing  to  the  deiitult  of  the  eoort,  which  shall  not  prejudioe  any 

one,  that  a  person  convicted  is  not  attainted  (e).     But  I  do  not  ^  v «  p  ^  ^ 

find  aiiy  authority  that  a  conviction  of  one  felony  may  foe  pleaded  Sttm.*s47, 248.' 

in  bar  of  another ;  on  the  cohtiary,  it  is  ptain^  that  it  was  anciently  Crompton,  lis. 

the  usual  (y^  practice^  wher^  a  clerk  was  indicted  of  several  felo-  (/)  F.Coroite, 

niei,  and  tried  and  convicted  of  one  of  them,  and  demanded  by  ^^  ^\q^ 

the  ordinary,  not  to  deliver  hiiti  upon  such  demand,  but  to  detain  Svp.  c.S3.8.* 

bira  in  prnon  till  he  had  been  arraigned  of  all  the  felonies  whereof  117. 

he  stood  indicted.    Also  it  seems  (g)  agreed,  that  even  after  the  f  Te^p  n'  loa' 

statute  of  QA  £dw.  3.  c.  5.  de  CUro,  a  clerk  convict  of  one  felony  ^Lr,  915'. 

might  immediately*  while  he  stood  at  the  bar,  be  arraigned  of  any 

other. 

Sect.  11.  But  it  seems  to  be  admitted  (A)  as  a  general  rule,  a\j)^j.  ^^^ 
that  after  a  clerk  convict  was  once  delivered  to  the  ordinary,  he  915.      '      ' 
could  not  afterwards  be  impeached  either  for  the  same,  or  any  Sqib.  «48»  949. 
other  felony  committed  before  such  delivery  to  the  ordinaiy,  f^^'^^*' 
whether  it  were  within  the  benefit  of  clergy  or  not :  and  though  is  H.  8.  fl 
this  be  so  far  remedied  (t)  by  8  Eliz.  c.  4.  and  18  Eliz.  c.  7.  that  3  int.  151. 
a  person  admitted  to  his  clergy  for  any  Felony  shall  not  in  respect  ^^*j2aD?« 
thereof  bar  a  subsequent  prosecution  for  another  felony  not  F.CortSf. 
i^ithin  the  benefit  of  clergy;  y^t,  as  1  take  it,  the  law  generally  (OSwibeiu 
rtfll  continued  as  it  was,  ^s  to  the  feloriy  whereof  the  party  who  J^llJ)*^  »**,** 
is  admitted  to  his  clergy  is  conviicted,  and  also  as  to  other  felo-  isi  ta  iso.  '* 
nies  within  the  benefit  of  clergy  committed  before  such  admit- 
tanbe,  whereof  it  seenis  agreed,  that  regularly  one  admitted  to 
his  clergy  shall  not  hb  afterwards  arraigned.  (Jk)  4Coke  40 

Seet.  12.  It  seems  to  have  been  long  settled,  that  not  only  he  ^^^^*^  ^^^' 
who  hath  been  admitted  (Jc)  to  his  clergy  on  a  conviction  of  man-  Crompton,  101. 
slaughter,  upon  an  indictment  of  murder,  but  also  that  he  who,  ^*  j^*c.  tat. 
beii^  called  to  judgment  on  such  conviction,  hath  (I)  prayed  hia  1  Biii8t^4i^^' 
clergy,  but  hath  not  been  actually  admitted  to  it»  may  bar  any  See  Uie  cues 
subsequent  appeal  for  the  same  deaths  as  he  might  by  the  eom-  cited  to  the  next 
raon  la#.    And  so  to  the  objection  from  the  seeming  absurdity^  (nTieon.  t^. 
that  if  tlpe  law  be  so,  he  that  bath  his  oler^  on  a  oonviction  of  1  And.  68. 
manslaughter  will  be  in  a  better  case  than  if  he  had  been  whoUjr  ^Coke,45,46. 
acquitted,  it  diay  be  answered,  that  tbifi  doth  Hot  depend  on  any  3  i^'tit^e^i6i. 
reasoning  from  the  nature  of  the  Ai^  but  from  the  statute  of  5  Coke  Ent.  55.  ' 
Hta;  7*  c«  1«  which  expressly  takes  awi^  the  plea  of  nti^r^'^  ^^^'  ^' 
d€Mit  in  tUs  case,  but  by  suffering  even  persons  atlaiirted  on  an  59^^'  ^^* 
inaictmeoC  of  death  who  have  been  admitted  to  tbeur  eleigy  to  plead  lUi  h  left 
such  admission  in  bar  of  an  appeal,  plainly  seems  to  have  intended  doabtfol^s  RoU. 
fo leave  the  benetit  ot  clergy  as  it  stood  before.  ^^^ 

("»)  Salkeld,  65. 

Sed.  IS.  Also  It  hath  been  adjudged,  (m)  that  it  m  not  mat^  Keljmge, 91,9s. 
rial  whether  the  apped,  in  bar  whereof  auck  conviction  and  ^^.^^^  ^^' 
dergy  are  pbsaded  were  depending  at  the  time  of  such  eonvic-  Bot  the  contrary 
tion,  oi'  not ;  since  the  judges  (m)  may,  if  they  think  fit  in  th^r  seemi  to  be 
discretion,  proceed  on  an  indietment  ii  death,  notwithstanding  Golden  in  3  InM. 
an  appeal  thereof  be  depending;  and  therefore  as  on  the  one /^^ snp.  c.  f5. 
side  the  narty  is  liable  to  be  hanged,>  if  found  guilty  of  murder  a.  15.  and  the 
on  a  venutft  against  him  on  such  an  indictment,  pending  an  ap-  ^^^c.35<a. 
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peal,  it  cannot  but  be  equitablei  that  on  the  other  side  he  should 
have  the  full  benefit  of  the  verdict^  if  found  in  bis  favour. 

(t>)iSid.3i6.  Sect.  14.  But  there  have  been  many  (o)  opinions,  that  unless 
Garth.  7. 18.  the  court  Call  a  man  to  judgment,  on  a  conviction  of  manslaugh- 
VMe'^er  214  ^'*'  ^^  ^°  indictment  of  murder,  he  cannot  demand  the  privilege 
si5. 296.  '      '  of  his  clergy,  and  consequently  cannot  plead  such  conviction  and 

clergy  thereon  had  or  prayed  in  bar  of  an  appeal. 

(  ^s  Modern  ^^^  accordingly  it  was  solemnly  resolved  (p)  by  all  the  judges 
156, 157, 158.'  except  one,  in  the  latter  end  of  the  reign  of  king  James  the  Se- 
Kelynge,  106.  cond,  that  the  court  might  delay  the  calling  a  convict  to  judg- 
ment, to  hinder  him  from  praying  his  clergy,  (especially  if  an 
appeal  be  depending,}  in  order  to  make  him  liable  to  an  appeal. — 
(q)  Skin.  670,  But  the  contrary  (o)  seems  to  be  fully  settled  in  the  case  of  Arm* 
SJth  ^04  sois  ^^^^^E  ^'  Lisle,  wherein  it  was  adjudged  upon  great  deliberation,, 
Kdy.  93.  los,  *  ^^^  ^  cohviction  of  manslaughter,  on  an  indictment  of  murder, 
104, 105. 107.  and  the  (r)  prayer  of  clergy  thereupon,  may  be  pleaded  in  bar  of  an 
Sall^id,  62, 6S.  appeal  of  the  same  death,  whether  such  prayer  were  made  upon 
that  intMscase  ^^^  P^urty  being  called  to  judgment,  or  not.  For  it  seems  to  be 
tiie  party  was  (s)  admitted,  even  by  those  of  the  contrary  opinion,  that  the 
Mtoally  admit-  delay  of  the  court  in  not  admitting  a  man  to  his  clergy  who  prays 
in  thekkig's'^  ^^  when  called  to  judgment,  shall  no  way  prejudice  him,  but  that 
bench.  he  may  bar  an  appeal  by  pleading  a  conviction  and  prayer  of 

(i)  Vide  top.  •.   clergy  as  much  as  if  he  had  been  actually  admitted  to  it.    And 
1  And.  68.         ^^y  should  it  be  more  reasonable  that  the  delay  of  the  court  in 
4  Coke,  45, 46.   not  calling  a  man  to  judgment,  shall  put  it  in  the  power  of  the 
SdSriS%a^^'     court  to  make  so  high  a  privilege  in  favour  of  life  wholly  preca- 
'    *        rious  and  discretionary  i  To  which  may  be  added,  that  a  demand 
of  clergy  by  a  convict  before  he  is  called  to  judgment,  seems  in 
strictness  to  be  as  legal  as  a  demand  after  a  call  to  judgment; 
since  whenever  a  person  appears  to  have  a  right  to  his  clergy,  as 
he  seems  plainly  to  do  when  his  crime  is  found  to  be  such  as  is 
within  the  benefit  of  it,  it  seems  a  necessaiy  consequence  that  he 
(i)  Sap.  c  53.     has  a  right  to  pray  it.    And  it  seems  (t)  agreed,  that  by  the  an- 
s.  110,  111.       cient  common  law,  clergy  might  be  demanded  upon  the  prisoner's 

first  arraignment.     And  though  afterwards  for  special  reasons, 

the  judges  made  it  a  rule  not  to  admit  any  one  to  it  till  after  he 

bad  pleaded;  yet  I  find  it  no  where  holden  in  the  old  books, 

that  a  man  could  not  legally  demand  it  till  called  to  judgment. 

(«)  1  Salk.  65.    Neither  doth  the  {u)  opinion  to  the  contrary  in  the  report  of  the 

kelynge,  105.     case  of  Armstrong  t?/ Lisle,  grounded  upon  the  authority  of  (x) 

(»)  Hob.  289.     Searl's  Case,  seem  to  be  at  all  made  out  by  that  case.  (1) 

■  « 

Sect.  15.  But  it  seems  clearly  settled,  that  whenever  the  record 

on  which  a  man  is  convicted  of  manslaughter,  and  admitted  to 

his  clergy,  on  an  indictment  or  appeal  of  murder,  is  eironeous, 

(y)  4  Coke,  39,   either  in  respect  of  insufficiency  (y)  in  the  indictment  or  appeal, 

c^'  *^'  11      •   ^^  ^^^  *  ^^^  mis-trial,  &c.  so  that  his  life  was  not  in  danger  at  the 

(t)Tl^ke,'i4.   ^^h  ^*  ^^  cannot  plead  such  conviction  and  clergy  thereon  had 

in  bar  of  a  second  indictment  or  appeal. 

Sect. 

(1)  See  the  case  of  the  Widow  Sftiith  v.  Taylor,  law,  and  the  reasoning  of  Mr.  Serjeant  Hawkins 

Trinity  Tenn,  11  Geo.  5.  B,  R.  upon  «n- appeal  for  upon  the  subject  approved  of  by  Lord  Mansfield, 

the  murder  of  lier  husband,  where  the  decision  in  5  Bun.  S801. 
the  base  of  Armitroog  v.  Usle  is  confirmed  as  good 
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' '  Sect.  16.  It  hath  been  adjudged,  (a)  that  the  conclusion  of  a  (a)  3  Inst.  i5i. 

plea  of  autrefoiU  convict  of  manslaughter,  and  clergy  thereon, 

file,  may  be  either,  "  petit  judicium  si  pradicf  A.  B.  itentm  de 
eadem  morte,  de  qua  sentel  convictus  est,  respondere  compelU  de- 
beat  i^^  or  thu8>  (6)  '*  petit  judicium  si  pradict'  A.  B.  appellum  ib)  Coke's  Eot. 

"  suum  pradicf  versus  eum  de  morte  pradict*  habere  seu  manute*  J^j      ^^ 

*'  nere  debeat.'* 

Sect.  17.  It  is  said  (c)  to  have  been  adjudged  in  Holcroft's  (c)  Crom.  in. 
case,  that  a  verdict  finding  a  man  guilty  of  homicide  se  defenr, 
dendo  on  an  indictment  of  murder,  may  be  pleaded  to  an  appeal  (*0 Co. ^^*-^^' 
of  the  same  death;  but  this  was  certainly  not  the  very  point  ((2)  sjjeomr6',i6o, 
in  <|uestion  in  that  case ;  neither  do  I  find  it  expressly  taken  i6i. 
notice  of  in  any  report  of  it.  ^  And*°*68^^^' 

However,  since  it  seems  clear,  that  such  a  conviction  would 
be  a  good  bar  of  an  appeal  at  the  common  (e)  law,  and  since  it  («)  Sop. ».  lo. 
is  not  within  the  letter  of  3  Hen.  7.  c.  1.  which  mentions  only 
persons  acquitted  or  attainted,  it  shall  not  be  easily  construed  to 
be  within  the  meaning  of  it,  (f)  being  in  this  respect  a  penal  Cf )  3  Inst.  isi. 
statute,  and  derogatory  from  a  maxim  of  the  common  law  in  Keljnge,  104. 
favour  of  Jife,  ,     , 

:   And  though  it  be  in  a  great  measure  (g)  agreed,  that  the  sta-  (g)  i  And.  68. 
tute  in  giving  an  appeal  against  a  person  attainted  of  murder  4  Coke,  46. 
doth  by  necessary  consequence  give  it  as  well  against  one  convict  ^°P*  ^  ^^' 
of  murder,  because  every  person  attainted  is  convict  and  more ; 
and  if  an  appeal  should  not  lie  against  a  person  convicted  until 
he  were  attainted,  it  would  be  wholly  in  the  power  of  the  court, 
by  delaying  to  give  judgment  on  a  person  convicted,  to  bar  an 
appeal ;  yet  since  these  reasons  hold  not  in  the  case  of  one  con- 
vict of  homicide  se  defendendo  only,  it  may  well  be.  argued,  that  a 
conviction  thereof  may  still  be  a  good  bar  of  an  appeal. 


CHAP.  XXXVII. 
OF  PARDON.  * 

Before  I  proceed  to  consider  in  what  manner  a  pardon  is 
to  be  taken  advantage^  of,  it  may  not  be  improper  to  premise 
some  things  concerning  the  nature  of  pardon  in  general. 

As, 

1.  By  whom  a  pardon  is  grantable. 

2.  Where  it  i$  grantable  of  right. 

V  3.  What  is  the  nature  of  a  pardon  of  grace. 

"•  « 

'  As  to  the  First  Point,  viz.  By  whom  a  pardon  is  grantable 

.  Sect.  1.  It  seems,  that  anciently  the  right  of  pardoning  offence 
TOL.  II.  MM  within 
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within  certain  diBtrictB  was  claimed  by  the  lords  mardiers  4uid 
(a)  See  the  stir  others,  wfao  had  jwa  regalia^  by  ancient  granta  (a)  from  the  orown^ 
tute^f  «7H.8.  ^y  y^y  prescription.  But  it  is  enacted  by  2,7  Hen.  8.  c.  £4.  s.  1. 
Co.  Litt.  114.  **  That  no  person  or  persons,  of  what  estate  or  degree  soever 
Cromptoii,iid.  **  they  be,  shall  have  power  to  pardon  or  remit  any  treasons  or 
5  lnst^233^       *'  felonies  whatsoever^  nor  any  accessaries  to  the  same,  nor  any 

"  outlawries  for  such  offences,  whether  committed  in  England 
or  Wales,  or  the  marches  of  the  same;  but  that  the  Jung  shall 
have  the  whole  and  sole  power  and  authority  thereof  united 

^^  and  knit  to  the  imperial  crown  of  this  realm,  as  of  good  right 

**  and  equity  it  appertaineth." 

(6)Videthecate  As  to  the  Secono  Point,  vt^.  Where  a  pardon  is  grantable 
CwSM^dd  ^^  "gl^K*)»  I  sl^aJl  endeavour  to  shew  where  it  is  to  be  so 
Cowper,3Si.  '  granted. 

1.  To  persons  found  guilty  of  excusable  homicide. 

2.  To  robbers,  clippers,  burglars,  &c.  who  shall  discover  two 
or  more  guilty  of  robbery.  Sic. 

3.  To  an  approver  who  hath  convicted  an  appellee. 
And  FiBST,  as  to  persons  found  guilty  of  excusable  homicide. 

Sect.  2.  It  is  enacted  by  the  statute  of  Gloucester,  c.  9. ''  That 
in  case  it  be  found  by  the  country,  that  a  person  tried  for  the 
death  of  a  man,  did  it  in  his  defence  or  by  misfortune,  then 
(e)¥  th  f  ''  ^7  ^^^  report  (c)  of  the  justices  to  the  king,  the  king  shall  take 
of  a  (^rtiOTariin  ''  ^1°^  ^^  ^^^  grace,  if  it  please  him.''  By  which,  at  first  sight, 
raoh  case,  and  a  it  seems  to  be  implied,  that  it  is  left  to  the  discretion  of  the  king^ 
^^***i9o°'  w'^ether  he  will  grant  a  pardon  in  such  a  case  or  not.    And 

(d)  F.  &r.  284.  agreeably  hereto  it  is  said  in  four  several  notes  (d)  in  Fitzher- 
tS6, 287.  SM.  bert's  Abridgment  of  Cases  in  the  time  of  Edward  the  Third,  that 
^Il^^'J^^'  a  person  found  ffuilty  of  homicide  se  defendendo  is  to  be  remitted 
Ab.  F.  Cor.  94.  ^^  pnson  m  order  to  attend  the  kmg^s  grace :  and  yet  m  two 
and  2  H.  4. 18.  Other  notes  of  (e)  cases  in  the  very  same  year,  it  is  said,  that  in 
«*  t?  the'^  ^'  ^^^^  ^  ca»e,  if  the  prisoner  cause  the  record  to  come  into  the 
parpoM.  chancery,  the  chancellor  will  make  him  a  charter  of  pardon, 

(e)  F.  On,  297.   without  Speaking  to  the  king;  and  this  seems  to  be  {f)  settled  at 

f^)'s  P  C  15  ^^^^  ^^^'  ^"^  agreeable  to  the  ancient  (^)  common  law,  which 
16.  '  '  '  '  shall  not  without  express  words  be  restrained  by  a  statute  which 
2  Inst  316,517.  seems  to  be  made  in  affirmance  of  it.  And  therefore  these  words 
Sammary,  250.  £„  ^i^^  statute, ''  if  it  shall  please  the  king/'  shall  be  taken  as  spokeo 
B.  Ch.de  Pard,  ^^^V  <>ut  of  reverence  to  him,  and  not  as  intended  to  make  the 
^\  right  of  the  subject  to  such  a  pardon  precarious.    And  the  cases 

(g)^il^'  above  cited,  which  seem  to  be  contrary,  may  be  recmiciled  with 
122, 123.  '  the.  others,  by  intending  them  to  mean  only  the  gnmt  of  the  king's 
Bract.  L  3.  e.  29.  pardon  to  a  person  represented  to  him  as  guilty  of  homicide  se 
to icend'of^'  de/btcfemfo  Only,  without  any  certificate  of  the  verdict  upon  re- 
chapter,  cord.  For  none  of  those  cases  make  any  mention  of  such  certifi- 
cate, as  the  others  do ;  and  if  there  be  no  such  certificate,  it  seems 
plain  that  the  grant  of  a  pardon  is  a  mere  matter  of  favour.  (1) 

However  it  seems  to  have  been  always  (A)  agreed,  that  die 
(h)  See  the        forfeiture  of  goods  by  Quch  homicide  may  be  saved  by  a  pard<m 

books  cited  to  (which 

the  other  parti  ^ 

of  thia  lect  and  4  H,  7.  2.    Ab.  F.  Corone,  61.    B.  Corone,  138  or  139.  B^Toifnt,  51.     2  H.  4. 18. 
Ab.  F.  Cor.  69.    &  Foifti^  9.          (1)  Vide  toI.  1.  p.  7^.  note. 
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(which  in  diis  particular  case  seems  to  purge  the  offence  ab 

initio).    And  it  hath  been  (t)  adjudged,  that  such  a  pardon  is  as  ({)  KeOw.  53. 

necessary  for  one  who  is  indicted  only  of  homicide  se  defendendo  ^  H.  7.  s. 

and  confesses  it,  as  for  one  who  is  found  guilty  of  homicide  se  '  ^^ 

defendendo  on  an  Indictment  of  murder.     And  if  he  were  found 

guilty  of  having  fled  (k),  8cc.   I  question  whether  the  pardon  (i^)  vide  F.  Cor. 

will  save  the  forfeiture  of  the  goods  by  reason  of  the  flight;  286, 287. and 

for  that  is  grounded  not  on  the  homicide,  but  on  the  contempt  *^^™li°*)*«p-i 

of  the  law  in  not  standing  to  its  judgment.  sifymg' Attain-' 

Secondly,  As  to  robbers,  clippers  and  coiners,  and  burglars,  a^'!!!^,^  ff    d 
&c.  who  shall  discover  two  or  more  guilty  of  robbery,  &c.  to  robbers.  ^ 

Sect.  3.  It  is  enacted  by  4  and  5  Will.  &  Mary,  c.  8.  ''  That 
'^  if  any  person  or  persons,  being  out  of  prison,  shall  commit  any 
''  robbery,  and  afterwards  discover  two  or  more,  who  then  had, 
"  or  afterwards  ahall  commit  any  robbery,  so  as  two  or  more  of 
'*  the  persons  discovered  shall  be  convicted  of  such  robbery ;  any 
''  such  discoverer  shall  himself  have,  and  is  hereby  entitled  to  the 
^'  gracious  pardon  of  their  majesties,  their  heirs,  and  successors, 
''  for  all  robberies  which  he  or  they  shall  have  committed  at  any 
^'  time  or  times  before  such  discovery  made,  which  pardon  shall 
**  be  likewise  a  good  bar  to  any  appeal  brought  for  any  such 
"  robbery/* 

Sect.  4.  Also  it  is  enacted  by  6  and  7  Will.  3.  c.  17.  "  That  A  pardon  of- 
"  if  any  person  or  persons,  being  out  of  prison,  shall  be  guilty  of  fere/ito  clippers 

^g    1'      *  ^     j»  '^'  1  ^       /•!•  /i  •       J  •     •   •  1      of  the  coin. 

'*  clippmg,  counterfeiting,  washing,  filing,  or  otherwise  dimmish- 
*'  ing  the  coin  of  this  realm,  and  afterwards  discover  two  or 
^  more  who  then  had,  or  afterwards  shall  commit  any  of  the 
''  said  crimes,  so  as  two  or  more  of  the  persons  discovered  shall 
"  be  convicted  of  the  same ;  any  such  discoverer  shall  himself 
have,  and  is  hereby  intitled  to  the  gracious  pardon  of  his  ma- 
jesty, his  heirs,  and  successors,  for  all  such  his  crimes,  which 
he  or  they  have  committed  at  any  time  or  times  before  such 
discovery  made." 

Sect.  5.  Also  it  is  enacted  by  10  and  11  Will.  3.  c.  £3.  (which 
excludes  (/)  all  persons  from  their  clergy  who  shall  by  night  or  (0  Vide  sup.  c. 
day,  in  any  shop,  warehouse,  coach-house,  or  stable,  privately  ^'  *•  ^*»  ^' 
and  feloniously  steal  any  goods,  wares,  or  merchandizes,  being 
of  the  value  of  55.  (1)  or  more,  although  such  shop,  &c.  be  not  ac- 
tually broken  open,  and  although  no  person  be  therein,  or  shall 
assist,  hire,  or  command  any  person  to  commit  such  offence), 
*'  TifHt  if  any  person  or  persons  shall  commit  any  burglary,  house-  x  pardon  of- 
**  breaking,  or  felony,  in  stealing  of  any  horse  or  horses,  or  any  iered  to  bar- 
**  money,  wares,  or  goods,  from  whom  the  benefit  of  clergy  is  by  fJSI^r^^'^T 
^  the  said  act  taken  away,  and  being  out  of  prison,  shall  discover  stealen^'and 
'^  two  or  more,  who  then  had,  or  after  shall  commit  any  such  shop-lifters. 
''  burglary,  horse-stealing,  or  felony,  as  aforesaid,  and  shall  be  coi^ 
^  ^cted  diereof,  or  cause  to  be  discovered  and  apprehended  two 
''  or  more,  who  shall  be  convicted  as  aforesaid ;  every  such  dis- 
''  ooverer  shall  have,  and  is  hereby  intitled  to  his  majesty's  most 
'^  gracious  pardon  for  the  burglaries,  house-breakings,  horse-steal- 
''  ings,  or  felonies  as  aforesaid,  which  he  or  she  or  they  shall  have 
'^  committed  at  any  time  or  times  before  such  discovery  made ; 

(l)Vidcyol.  I.p.t0l. 
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(m)  Vide  c.  33. 
«.  85  to  8.  106. 


A  pardon  of- 
fered to  smug- 
glers. 

By  25  Geo.  3. 
c.  57.  Accom- 
plices discoTer- 
ing  an  offender 
in  counterfeiting 
lottery  orders, 
&c.  are^entitled 
to  a  pardon. 
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Pardon  of 
grace. 


''  which  pardon  shall  be  likewise  a  good  bar  to  an  appeal  for  any 
"  such  burglary,  8cc." 

Sect,  6.  And  it  is  further  enacted  by  5  Anne,  c.  S 1 .  sect.  4. 
"  That  every  person  who  shall  be  guilty  of  burglary,  or  of  the 
'*  (m)  felonious  breaking  and  entering  any  house  in  the  day- 
"  time,  and  after  shall  discover  two  who  shall  have  commit- 
ted such  burglary  or  felony,  so  as  they  be  convict,  &c.  shall 
have  40/.  (1)  and  be  entitled  to  a  pardon  of  all  burglaries  and 
**  felonies,  except  murder  and  treason ;  which  pardon  shall  be  a 
bar  to  appeal,  &c." 

t  It  is  enacted  by  8  Geo.  I.e.  18.  s.  7.  "  That  if  any  runner 
of  foreign  goods  shall  within  two  months  after  his  offence^  and 
''  before  his  coviction^  discover  two  or  more  of  his  accomplices 
'*  therein  to  the  commissioners  of  the  customs  or  excise  in  Eng- 
*^  land  or  Scotland  so  as  they  or  two  of  them  at  least  be  convicted 
of  such  offence  (as  described  in  the  act),  the  offender  or  offenders 
so  discovering  shall  receive  the  sum  of  forty  pounds  for  every 
*'  such  offender  so  discovered  and  convicted,  so  as  the  value  of 
the  goods  recovered  by  such  discovery  shall  exceed  fifty 
pounds ;  and  such  person  so  discovering  shall  be  clearly  ac- 
quitted and  discharged  of  such  his  or  her  offence."  And  the 
like  is  enacted  by  9  Geo.  2.  c.  36.  upon  the  same  subject.  (2)    " 

Sect.  7.  Thirdly,  In  what  manner  an  approver  who  convicts 
the  appellee  is  intitled  to  a  pardon.  This  hath  been  shewn 
Chapter  24,  section  27.  (3)  (4) 

As  to  the  Third  Point,  viz.  What  is  the  nature  of  a  pardon 
of  grace,  I  shall  consider  the  following  particulars : 

1.  Where  a  pardon  of  grace  is  good  in  law. 

2.  What  is  the  effect  of  a  pardon  of  grace. 

3.  Whether  it  may  be  waived.     . 

As  to  the  First  Point,  viz.  Where  such  a  pardon  is  good  in 
law  ;  I  shall  consider, 

l.What 


e€ 


it 


U 
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(t)  The  act  of  5  Anne,  c.  31.  is  repealed  so  far 
as  relates  to  the  reward  of  £40.  by  Stat.  58  Geo. 
3.  c.  70. 

(2)  Persons  to  whom  the  king  has,  by  special 
proclamation  in  the  Gazette,  or  otherwise,  promised 
his  pardon,  are  also  entitled  to  it  of  legal  right. 
Cowp.  333. 

(3)  Great  inconvenience  arose  from  the  practice 
of  approvement.  A  mode  has  therefore  been 
adopted  in  analogy  to  that  law,  by  ^iiich  an  accom- 

fUce  may  be  entitled  to  a  recommendation  to  the 
ing's  mercy,  bat  not  to  a  pardon  as  of  legal  right, 
which 'he  may  plead  in  1>ar,  or  avail  himself  of  on 
his  trial.    It  u  where  an  accomplice,  having  made 
a  full  and  lair  confession  of  the  whole  truth,  is  in 
consequence  thereof  admitted  evidence  for  the 
crown,  and  that  evidence  is  afterwards  made  use 
of  to  convict  the  other  offenders.     If  he  act  fairly 
-and  openly,  and  discover  the  whole  (ruth,  thoogh 
he  is  not  intitled  of  right  to  a  pardon,  yet  the 
usage,  the  practice,  and  the  lenity  of  the  court  is 
to  stop  .the  prosecotionagKinst  him ;  and  heiias  an 
equitable  title  to  a  reeommendation  for  the  king's . 


mercy. — It  holds  out  a  kind  of  hope,  that  accom- 
pliciis  who  behave  fairly,  and  disclose  the  wfacJe 
truth,  and  bring  others  to  justice,  should  theniselfes 
escape  punishment  and  be  pardoned. 

(4)  But  a  justice  of  the  peace  cannot  pardon  the 
offender,  and  tell  him  he  shall  be  a  witness  against 
others.    He  cannot  select  whom  he  pleases  to  par- 
don or  prosecute,  and  the  prosecutor  has  even  a  less 
pretence  to  select  than  the  justice  of  peace.   How- 
ever, although  the  justices  deceive  the  accomplice 
under  a  promise,  or  assurance,  or  hope  of  paindoD. 
from  them,  which  in  strictness  they  had  no  rigl^t 
to  make,  yet  if  he  make  a  full  and  fair  disclosure,' 
at  the^time  of  his  examination,  of  all  he  knows,  he 
will  be  intitled  to  a  recommendation  to  roercy,  and 
the  king's  bench  will  in  this  case  bail  him  in  order 
that  he  may  apply  for  the  Ming's  pardon.     Or  the 
justices  of  gaol-delivery,  on  all  the  circurastanoes 
relative  to  Uie  prisoner's  clum  of  indemnity  being, 
laid  before  them,  will  exercise  their  discretion  in 
deferring  the  trid  accordingly.    Lord  Mansfield* 
Cowper,  331.       •   ..        .      • 


* » 
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1.  What  is  required  to  make  a  good  pardon  of  felony  in  ge- 
neral. 

2.  What  is  particularly  required  in  a  pardon  of  treason,  mur- 
der^, or  rape. 

3.  How  far  the  pardon  of  one  man  may  discharge  another. 

4.  How  far  it  is  necessary  that  the  pardon  of  several  persons 
for  felony  be  several. 

5.  Whether  the  king's  grant  of  a  protection,  or  a  place  of 
trust  to  a  traitor  or  felon,  carry  with  it  an  implied  pardon  of  his 
crime.  •    " 

6.' What. is  required  to  make  a  good  pardon  of  offences  not 
capital. 

7.  Whether  any  offence  can  be  pardoned  before  it  is  com- 
mitted. 

8.  Whether  there  be  any  offence  which  cannot  be  pardoned 
after  it  is  committed. 

9*  How  far  a  pardon  may  be  of  force  against  the  private  in- 
terest, of  the  subject. 

10.  Whether  it  may  be  conditional. 

11.  Where  a  pardon  is  void  in  respect  of  a  wrong  recital. 

As  to  the  first  particular,  viz.  What  is  required  to  make  a  good 
pardon  of  felony  m  general. 

Sect.  8.  It  seems  to  be  laid  down  as  a  general  rule  in  many 
books,  that  wherever  it  may  be  reasonably  intended  that  the 
king,  when  he .  granted  such  pardon,  was  not  fully  (n)  apprised  (n)  8  H.  6.  to. 
both  of  the  heinousness  of  the  crime,  and  also  how  far  the  party  ^^^^^^'  ^^ 
stands  convicted  thereof  upon  record,  the  pardon  is  void,  as  s  H.  e.'tu 
being  gained  by  imposition  upon  the  king.     And  this  is  very  Ab.  B.  Patents, 
agreeable  to  the  reason  of  the  law,  which  seems  to  have  intrusted  i^/i^j^g  ^3 
the  king  with  this  high  prerogative,  upon  the  special  confidence  3  inst.  sss. 
that  he  will  spare  those  only  whose  case,  could  it  have  been  fore- 
seen, the  law  itself  may  be  presumed  willing  to  have  excepted  out 
of  its  general  rules,  which  the  wit  of  man  cannot  possibly  make  so 
perfect  as  to  suit  every  particular  case.     And  upon  this  ground  it 
hath  been  holden,  (0)  "  that  if  one  be  indicted  by  these  words,  ^^^\^'  ^^^' 
"  that  he  had  slain  a  man  for  having  sued  him  in  the  king's  court,"  Brook  in  abridg- 
and  the  king  make  him  a  charter  of  all  manner  of  felonies ;  this  ing  this  case  in 
charter  shall  not  be  allowed,  because  it  shall  be  intended  that  the  Charter  ^Ip 
king  was  not  acquainted  with  the  heinousness  of  the  crime,  but  don,  19.  omits' 
deceived  in  his  grant.     Also  where  one  outlawed  in  an  appeal  of  the  words,  "be- 
felony  prayed  his  clergy,  which  was  counterpleaded  on  the  ac-  ?"f  ^It^Jf-^ ^ 

1     IT  i'  o*    ^       1      r  1  t  "^     1  1  I  him  in  the  king's 

count  01  Digamy,  ou:.  and  afterwards  purchased  a  pardon,  and  coort" 

sued  a  scire  facias  against  the  appellant^  &c.  it  is  {p)  said,  that  (p)  F.  Charter, 

the  ^^• 

s.  p.  C.  lOi. 

Cnimpton,  115..  firom  the  authority  of  the  Year  Book  of  11  H.  4. 11.  pi.  24.  and  48.  pi.  S3,  whereon 
the  debate  of  this  case  it  seems  admitted,  that  the  pardon  was  not  good  because  it  made  no  mention  oi 
the  bigamy';  and  yet  it  U  said  that  upon  the  non-appear«iKe  of  any  one  to  mamtain  the  appeaJ,  the  paEdon 
was  afterwasda  allowed.    Ergo  ^iMtrv. 
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the  pardon  waa  not  allowed,  becaose  it  made  no  mention  of  the 
bigamy. 

(a)  8  H.  6.  21.       Also  it  seems  agreed  by  all  the  (q)  books,  that  if  a  man  be  at- 

Aj>.  6.  Patents,  tjiin^gd  of  any  felony,  whether  by  abjuration,  or  outlawry,  or 

9  Ed.  4. 28.  otherwise,  and  afterwards  get  a  pardon  which  doth  not  expressly 
Ab.  F.  Char,  mention  the  attainder,  the  pardon  will  not  avail  him,  (r)  becaose 
s'charter  23.  ^^  ^^^  ^^  intended  that  the  king  bad  not  conusance  cf  the  at* 
6  Ed.  4. 4.'    '  tainder,  but  was  deceived  in  his  grant,  which  shall  not  grieve  hin 

1  Ed.  3. 13.      when  he  has  true  notice  of  the  matter. 

1  Assize,  4. 

Ab.  F.  Cor.  155.  Same  point  admitted,  36  H.  6.  25»  36.  Ab.  B.  Charter,  S5.  6  Coke,  13.  F.  Cor- 
124.  Crompton,  115.  3  Inst  238.  Smn.  251.  S.  P.  C.  102.  123.  Dalton,c94.  Kelynge,  28* 
(r)  These  are  the  TOiy  words  of  8  H.  6.  21.    Ab.  B.  Patent,  15. 

(0  ^  ^'^*  ^^*        -^"^  "P^*^  ^^  ^®  ground  it  hath  been  holden  (ja),  that  the 

2  Kebie  363.  PA'*<lo°  of  One  who  is  convictcd,  by  verdict,  of  a  felony  is  not 
3Keble/694.     good,  uuless  it  recite  the  indictment  and  conviction. 

(0  2  Jones,  56.  Also  it  hath  been  (t)  questioned,  whether  the  pardon  of  one 
?u?2^Jonc8'56  ^^^  *®  barely  indicted  of  felony  be  good,  if  it  do  not  mention 
3Keble,3o'.36.'  the  indictment.  -  But  this  hath  been  (u)  adjudged  to  be  helped 
Cromp.115.       by  the  words  '*  sive  indidattu  sive  nonJ^ 

W 10  Ed.  4. 10.      Sect.  9'  It  hath  been  holden,  that  anciently  (x)  a  pardon  of 

3  liist.^2^?^  ^'  ^^^  felonies"  included  all  treasons,  as  well  as  all  felonies  what- 
Vide22Ass.49.  soever,  and  might  be  pleaded  to  an  indictment  for  them. 

S.  p.  C.  2. 102. 

]^\  Charter,  13.    Djer,  124.    March,  214,  &c 

g)  Keiiir.  91.  And  it  seems  to  be  taken  for  granted,  in  many  (x)  books,  that 

Coke  Lit^39i.  ^  pardon  of  all  felonies  in  general,  without  describing  any  one 

S.P.C.  2. 102.  particular  felony,  may  even  at  this  day,  if  the  party  be  neither  (y) 

3  Inst  236.  attainted  nor  indicted,  be  pleaded  in  bar  of  any  felony  whatsoever^ 

See  the  books  coming  within  the  general  limitations  of  the  pardon,  except  mur- 

cited  to  the  der  or  rape ;  and  that  the  only  (z)  reason  why  it  cannot  be  also 

^her  parts  of  pleaded  to  murder  or  rape,  is,  because  the  statute  of  13  Rich.  2., 

(y) 8HL^ 21.  *®^  '^^^'*  more  at  large  under  the  next  point,  requires  an  ex- 

Ab.  B.  Pat.  15!  press  mention  of  them.     But  I  find  this  point  no  (a)  where  so- 

•  K  w°"*'  **•  lemnly  debated.     Neither  doth  it  seem  easy  to  reconcile  it  with 

10  ^.^4. 10!  ^^  general  rules  concerning  pardons,  agreed  to  be  good  in  other 
36  H.  6. 25.  cases ;  for  if  a  felony  cannot  be  well  (b)  pardoned  where  it  may 
*^Sum.  251.  be  reasonably  intended  that  the  king,  when  he  granted  the  par- 

'6£d.^4. 4.*  ^^^»  ^^^  ^^^  fully  apprised  of  the  state  of  the  case,  much  less 
B.  Charter?,  doth  it  seem  reasonable  that  it  should  be  pardoned  where  it  may 
MK^'  ^^'  0  ^^  ^^''  intended  that  he  was  not  apprised  of  it  at  all.  And  if  a 
9  Ed.  4^26!  '  felony  whereof  a  person  be  attainted  cannot  be  well  pardoned, 
Crompton,  115.  even  though  it  appear  that  the  king  was  informed  of  all  the  cir- 
W  <  Kcb.  363.  cumstances  of  the  fact,  unless  it  also  appear  that  he  was  in- 
(6)  See  the  pre-  fanned  of  the  attainder;  much  less  doth  it  seem  reasonable  that 
cedent  section,    a  felony  should  be  well  pardoned,  where  it  doth  not  appear  that 

he  knew  any  thing  of  it :  for  by  this  means,  where  the  king  in 
truth  intends  only  to  pardon  one  felony,  which  may  be  very  pro- 
per for  his  mercy,  he  may  by  consequence  pardon  the  greatest 
number  of  the  most  heinous  crimes,  the  least  of  which,  had  he 
^  X  ,r. ,     ,,      been  apprised  of  it,  he  would  not  have  pardoned.    And  for  tfiese 

(«)  Vide  2.  Keb.  t  i  j      '^  1  j    «. 

575.  reasons,  as  I  suppose,  general  pardons  are  commonly  made  by 

act  of  parliament ;  and  have  been  of  late  yearn  (c)  verynuvly 

granted 
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granted  by  tbe  crowui  without  a  particular  deacriptioQ  of  the 

offence  intended  to  be  pardoned.    As  to  the  {d)  precedents  of  (d)iUst.455. 

such  general  pardons  in  Rastal's  Entries,  it  may  be  answered,  459. 

diat  their  authority  seems  to  be  of  less  weight  when  compared 

with  those  many  precedents  of  pardons  in  the  Register  (e),  every  ^«)  Register  of 

one  of  which  particularly  describes  the  offence  which  is  pardoned,  original  writs,  U 

and  even  those  which  relate  to  (f)  homicide  by  lunatics,  or  in-  ^^  r^ ^-aJcr  of 

fants^  or  in  self-defence.  Sic.  except  only  one  which  pardons  original  writs, 

escapes,  but  expressly  excepts  all  voluntary  ones.     And  therefore  309. 

where  the  books  speak  of  pardons  of  all  felonies  in  general  as 

good,  perhaps  it  may  be  reasonable  for  the  most  part  to  intend 

that  they  either  apeak  of  a  pardon  by  parliament,  or  that  they     . 

suppose  (g)  that  the  particular  crime  is  mentioned  in  the  pardon,  Sf^^  it\%A,A7. 

though  they  do  not  express  it.  Ab.  F.  Charter, 

14. 

Sect.  10.  By  23  Edw.  3.  c.  2.  it  is  enacted,  **  That  in  every 
charter  of  pardon  of  felony  which  shall  be  granted  at  any  man's 
suggestion,  the  said  suggestion  and  the  name  of  him  that  makes 
it  shall  be  compromised  ;  and  if  after  the  same  suggestion  be 
found  [untrue,  the  charter  shall  be  disallowed.  And  the  jus- 
tices before  whom  such  charters  shall  be  alleged,  shall  enquire  (i^)VideRa;m. 
of  the  same  (A)  suggestion,  and  if  they  find  it  untrue,  shall  dis-  13. 
-*  allow  the  charters  so  alleged/'  ^  Siderfin.4i. 

And  by  5  Hen.  4.  c.  2.  it  is  enacted,  **  That  if  an  approver 
**  become  a  felon  s^ain  after  a  pardon,  he  who  procured  the  par- 
''  don  shaU  forfeit  <£lOO." 

Sect.  11.  It  is  certain  that  a  general  pardon  of  felonies  extends 
not  to  piracy,  as  hath  beenm  ore  fully  shewn,  book  1.  ch«  20.  s.  12. 

Sect.  12.  It  seems  a  settled  rule,  that  no  pardon  of  felony  shall 
be  carried  farther  than  the  express  purport  of  it ;  and  therefore 
where  a  man  was  attainted  on  an  appeal  of  robbery,  and  the  king, 
reciting  the  attainder,  pardoned  the  execution,  it  is  said,  (i)  that  (qsH.  4. 21. 
because  the  pardon  did  not  expressly  mention  the  felony,  it  was  Ab.F.Chart.26. 
disallowed :  but  it  does  not  appear  how  it  was  pleaded,  nor  to  ^*  ^PP-  ^* 
what  purpose  it  was  atteinpted  to  be  made  use  of,  nor  how  far,  ^^      ^  ^' 
or  in  what  respect  it  was  disallowed ;  and  therefore,  though  (A)  B.  Corone,  S4. 
some  books  seem  to  hold  generally,  on  the  authority  of  t|iis  case,  |  ^^^»  JJ 
that  such  a  pardon  is  no  way  good,  I  do  not  well  see  how  any  q^^  Crompton, 
more  can  be  proved  from  it  than  this,  that  it  shall  neither  amount  115. 
to  a  pardon  of  the  felony  itself,  nor  of  any  other  consequence  of  f  ^?!? JPi*|^* 
the  attainder  besides  the  execution.     But  it  seems  difficult  to  Ab.F.Cor'227. 
give  a  reason  why  it  should  not  well  pardon  the  execution,  since  See  the  diapter 
the  king  doth  not  appear  to  have  been  any  way  deceived;  and(/)  of  execution  and 
it  hath  been  clearly  adjudged,  that  the  king  may,  if  he  diink  fit«  j^StatTr.  S6I. 
pardon  the  execution,  and  no  more. 

Sect.  13.  It  seems  (m)  agreed,  that  where  a  general  act  of  par*  ^^n  ^  q^^^  ^^^ 
don  excepts  some  particular  kinds  of  felony,  such  exception  ex-  Sammary,  S5i. 
tends  as  well  to  those  whereof  any  persons  are  attainted  as  ^  !"»*•  *^' 
others ;  for  if  those  whose  guilt  appears  not  on  record  are  ex- 
cepted, much  greater  reason  is  there  that  those  whose  guilt  ap- 
pears in  so  high  a  manner  should  be  excepted ;  and  therefore 
being  within  die  letter  of  the  exception,  they  catinot  bnt  be  in- 
tended to  be  within  the  meaning  of  it  also.     Neither  doth  it  fol- 
low. 
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lovf,  ttmt  because  the  pardon  of  a  felony  whereof  a  person  is  at** 
(n)  Vide  sap.  tainted  is  not(7i)  good  without  jnentioning  the  attainder/ there-' 
sect.  8, 9.  f^^^  g^^j^  ^  general  exception  of  "  all  felonies"  shall  not  extend 

to  those  whereon  there  hath  been  an  attainder ;  for  the  case  of 
such  a  pai'don  depends  on  this  special  reason>  that  the  Idng  ought 
to  be  fully  apprised  of  the  proceedings  against  the  party  before  * 
he  pardons  him,  as  hath  been  more  fully  shewn,  section  the 
eighth. 

As  to  the  second  particular,  viz.  What  is  particularly  required, 
in  a  pardon  of  treason,  murder  or  rape. 

MootJ^tsT**  ^'  '^^^^'  ^^'  '  ^^  °^*  (^)  ^°**  ^^^^  *^  common  law  required  any 
s  Modem/  thing  particular  in  the  form  of  pardons  of  such  crimes,  which  was 
37, 38.  Qot  equally  requisite  in  the  pardon  of  any  felony  whatever.     But 

f!  Corone^«5.  ^^  being  enacted  by  the  statute  of  2  £dw.  3.  c.  ?.  which  is  con- 
Keiiway,9i.  firmed  by  several  (p)  subsequent  statutes,  "  that  charters  of  par- 
(p)  4  Ed.  3.      t*  don  of  manslaughters  shall  not  be  granted,  but  only  where  the 

ib^Ed.  3. 2.  '^  ^^"g  ^^y  ^^  ^^  ^y  ^^^  oath,  that  is  to  say,  where  a  man  slayeth 
(a)  Regi.  309.  **  another  in  his  own  defence,  or  by  misfortune ;"  and  there  being 
(r)s.p.C.ioi.  UQ  precedent  in  the  Register  (a)  of  a  pardon  of  any  other  homi- 
Stv"e^375?377.  9^^^  ^^^  ^^^^  ^^  ^^  done  either  m  self-defence  or  by  misadventure, 
March,  217.  '.  or  by  infants  or  madmen ;  (r)  some  have  gone  so  far  as  to  hold, 
Bracton,  133.  that  the  king's  pardon  of  any  other  homicide  is  not  good,  unless 
384.^^'  ^^^'  ^^  ^^  confirmed  by  parliament,  or  at  least  have  a  (1)  non  obstante 
1  Keble,  67.  of  these  Statutes.  But  this  seems  contrary  not  only  to  the  gene- 
,1  Levii^,8.  fal  tenourof  the  books,  which  clearly  (s)  admit  the  king's  power 
Xb.F!char.i6!  ^^  pardoH  any  homicide  in  general^  but  also  to  the  express  pur- 
4  Ed.  4. 10.  port  of  13  Rich.  1.  which,  by  shewing  in  what  form  the  king  shall 
Ab.  F.  Cor.  J5.  make  a  pardon  of  murder,  plainly  allows  that  he  has  a  power  to 
Ab.F.' Scire  ^^^e^  it.  Besides,  the  same  reasons  hold  as  strongly  ajgainst  the 
Fac.  56.  king's  power  to  pardon  manslaughter  as  murder,  which  yet  I 

Ai^V^viS  never  knew  disputed.  However,  it  seems  reasonable  that  thus 
Fac.  6*3.  ^  much  at  least  be  allowed  to  follow  from  the  arguments  above- 
13 H.  4. 6.  mentioned,  that  too  great  caution  cannot  well  be  (t)  taken  in  the 
Ab.F. Cor. ?66.  grant  of  pardons  of  any  homicide:  that  there  be  some  such  fa- 
^ich  bookskis  ^^urable  circumstances  in  extenuation  of  it,  las  may  bring  it  some 
dnirly  admit-     Way  within  the  equity  of  the  cases  in  the  Register,  and  those  old 

ted,ihatanootJ  statutes. 
lawry  in  an  ap- 
peal of  death  roay  be  pardoned  by  the  Ling  so  far  as  the  public  justice  is  concerned  in  it    See  also 
Shower,  S83,  284.    2  Jones,  56.    Kely.  24,  25.    1  Sider.  366.    Moor,  752.    Raym.  13.    2  Keb.  363. 
415.  574.    3  Keb.  30. 694.    3  Mod.  37.    (t)  See  Bracton,  133.    See  Rex  v.  Parsons,  Salk.  499. 

Sect.  15.  It  is  recited  by  the  statute  of  13  Rich.  2.  c.  1.  '*  That 
the  commons  had  grievously  complained  of  the  outrageous  mis* 
chiefs  which  had  happened  to  the  realm,  for  that  treasons,  mur- 

ders,  and  rapes  had  been  commonly  done,  and  the  more  because 

charters  of  pardon  had  been  easily  granted  in  such  cases,  and 
that  hereupon  the  commons  had  requested  the  king  that  such 
charters  might  not  be  granted ;  to  which  the  king  had  answered, 
''  that  he  would  save  his  liberty  and  regality,  as  bis  progenitors  .had 
done  :"  and  thereupon  it  was  enacted,  **  That  no  charter  of  par* 

*•  don 

(1)  It  is  been  said  by  Mr.  J.  Blaclcstone  that  that  the  king  cannot  dispense  with  the  enactment 
the  doctrine  of  *'  non  obstante'.'  fled  Westminster  of  any  atatnte.  Vide  1  Wm.  &  M.  sesft.  2.  c  2. 
HaJI  at  the  Revolution,  and  it  is  now  settled  law,      po9t,  s.  31.  . 


ft 
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''dpnshttH'  firom  henceforth  be  allowed  before  aay  justice  for 
*^  murder,  or  for  the  death  of  a  man  slain  by  await,  assault,  or 
''  malice  prepensed,  treason,  or  rape  of  a  woman,  unless  the  same 
*'  murder,  death  of  a  man  slain  by  await,  assault,  or  malice  pre- 
pensed, treason,  or  rape  of  a  woman,  be  specified  in  the  same 
charter.  And  if  the  charter  of  the  death  of  a  man  be  alleged 
"  before  any  justices,  in  which  charter  it  i^  not  specified  that  he 
'*  of  whose  death  any  such  is  arraigned,  was  murdered  or  slain  by 
''  await,  assault,  or  malice  prepensed,  the  same  justices  shall  en- 
'^  quire  by  a  good  inquest,  of  the  vime  where  the  dead  was  slain, 
*'  u  he  were  murdered  or  slain  by  await,  assault,  or  malice  pre- 
''  pensed ;  and  if  they  find  that  he  was  murdered  or  slain  by  await, 
"  assiluU,  or  malice  prepensed;  the  charter  shall  be  disallowed, 
"  and  further  it  shall  be  done  as  the  law  alloweth/' 

■ 

Sect.  16.  Also  the  said  statute  required,  that  the  name  of  him  ' 

who  sued  for  such  a  charter  should  be  endorsed  upon  the  bill 
under  a  great  penalty,  &c.  But  to  this,  and  all  other  matters, 
except  only  what  is  contained  in  the  precedent  section,  it  is  re- 
pealed by  16  Rich.  2.  c.  6. 

Sect.  17.  It  so  folly  appears  from  the  express  words  of  13  WVidcB. 
Rich.  2.  that  the  king's  pardon  of  murder,  rape,  or  treason,  can-  Chart,  of  Par. 
not  be  ^od,  without  a  clause  of  mm  obstante,  unless  the  crime  crompton,  ii5. 
be  specified  in  the  pardon,  that  I  do  not  (t/)  know  that  it  hath  Keilway,  91. 
ever  been  disputed.     But  it  hath  been  often  formerly  (t))ad-  Mareh'jis' 
judged,  that  a  murder  might  be  well  pardoned  under  the  general  ^u,  &c. 
description  of  a  felonious  killing,  if  the  charter  had  the  clause  of  1  Hale,  466, 
non  obstante  of  this  statute ;  which  construction  seems  in  a  great  ^^'.^  BMtBi 
measure  to  evade  so  excellent  a  taw,  by  barely  changing  the  form  455.  there  are 
of  the  charter.     But  it  seems  difficult  to  give  a  good  reason  why  precedents  of 
this  statute  should  so  easily  be  evaded,  which  was  made  for  the  ^jfjJJJ^^n  gc- 
prevention  of  such  great  mischiefs,  and  no  ways  tends  to  abolish  neral,  withoat 
the  king's  prerogative,  but  only  to  put  such  a  restraint  upon  the  anyfumobttante; 
abuse  of  it,  which  every  one  must  own  to  be  reasonable.     But  if  ^^4 'pj^s^^' 
such  opinions  were  founded  on  the  king's  power  of  dispensing  there  is  mention 
with  statutes,  they  seem  to  have  been  of  (x)  little  force  since  the  of  a  [Murdon  of 
Statute  of  I  Will.  &  Mary,  sess. «.  c.  £.  by  which  it  is  declared  and  t^TTJ'^t''" 

I    ^    mt         f  !*•  1  •  J*  •!-      out  1  suppose 

enacted,  **  That  from  and  after  that  session,  no  dispensation  by  that  the  parti- 
"  non  obstante  of  or  to  any  statute,  or  any  part  thereof,  shall  be  cular  treason 
"  allowed,  &c."  ^"^  ^^'^  ^" 

"'  »*..  pressljr  par- 

doned ;  for  it  appears  that  the  attainder  for  it  was  expressly  mentioned,  (v)  t  Keble,  563.  574. 
Shower,  289,  S84.  Skinner,  1.57.  1  Siderfin,  366.  3  Modem,  37.  38.  Kelynge,  24,  25.  Moor, 
752.  12  Coke,  18.  2  Jones,  56.  RastaJ,  455.  The  same  point  is  admitted  and  complained  of, 
S.  F.  C.  132.  Summary,  250.  Vide  3  Inst.  136.  2  H.  7.  6.  6.  March,  214.  Styles,  Rickabee's 
case,    (x)  Shower,  283, 284. 

Sect.  1 8.  But  it  seems  plain,  that  pardons  of  manslaughter,  or  . 
any  other  felony,  except  murder  or  rape,  remain  as  they  were  at 
common  law,  for  which  I  shall  refer  to  sections  8,  9^  10,  11,  19, 
13.  from  whence  it  follows,  that  the  pardon  of  the  (y)  felonious  (2^)  <  Keble, 
killing  of  J.  S; may  be  well  pleaded  to  an  indictment  of  man-  ^vnTC,' 24,25. 
slaughter  for  killing  him*    But  where  such  a  pardon  hath  been  2  Jones/56.' 
pleaded  to  an  indictment  of  manslaughter  by  the  coroner's  in- 
quest, the  court  in  prudence  hath  refused  («)  to  allow  it  till  the  <»)  JKehk.415. 

fact 
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t 

ffict  kftd  heem  tomoA  mwwlwighter  oiilj)  bfs  jiny  diiMtod  by  a 
higher  court. 

(a)  Djrer,50.  5ec^.  19*  It  hath  been  (a)  adjudged,  that  where  a  general  act 
^^-  ^  •  of  pardon  expressly  pardons  **  all  {>etit  treasons/^  but  excepts 
CroiDpton,ii5.  murder,  it  cannot  be  avoided  by  indicting  one  for  murder  ouly, 

without  the  word  proditorii,  &c.  who  has  been  guilty  of  petit 
treason;  for  the  less  offence  being  included,  and  consequently 
(downed  in  the  greater,  cannot  but  be  pardoned  by  a  pardon  of 
it ;  and  therefore  the  exception  of  murder  in  such  a  pardon  must 
be  construed  of  such  murder  only  as  is  specially  so  called^  and 
doth  not  amount  to  petit  treason. 

(b)  1  Lenns,  8.  'S^*  ^*  -^^^  ^^  ^^^  heen  (b)  adjudged,  thai  a  general  act  of 
ISO.  pardon  of  **  all  felonies,  &c.  excapt  murder,"  shall  extend  to  a 
1  K^b''66^5'48  fi^^^^  for  notwithstanding  his  offence  may  in  strictness  be 

*  catted  murder,  and  consequently  may  seem  naturally  enough  to 
come  within  the  exception,  yet  since  the  general  wolrds  of  an  act 
of  parliament  are  to  be  expounded  accorduig  to  the  common  use 
of  them^  and  the  offence  oi  felo^^se  and  murder  are  generally 
understood  as  distinct  offenceS|  and  such  as  are  distinctly  treated 
by  all  authors,  who  when  they  nse  the  word  **  murder'^  as  signi- 
i^nng  a  certain  species  of  offences,  always  meant  by  it  the  murder 
of  another ;  and  farther,  since  there  ia  greater  reason  to  except 
the  murder  of  another  out  of  a  pardon  than  that  of  a  man's  self, 
because  both  the  law  of  God  and  nature  seem  generally  to  re^ 
quire  blood  lor  bloody  which  can  be  applied  aniy  to  the  murder 
of  another,  the  word  murder  shall  in  such  an  exception  be  taken 
only  to  signify  the  murder  of  another. 

(c)  Col6*Bcaae,  Sect.  21.  Also  it  hath  been  (c)  adjudged,  that  if  a  general  act 
1  Hiile^'426.  *  ^'  pardon  extend  to  all  felonies,  offences,  injuries,  misdemeanors, 
Cromptoo,  116.  and  Other  things  done  before  such  a  day,  it  pardons  a  homicide 
This  is  made  a    from  a  wound  giveu  before  the  day,  whereof  the  party  died  not 

andMe ^le'case  ^'^  ^^^^  ^^  ^^y>  because  the  stroke  which  is  the  cause  of  the 
of  WiiUNichob^  death  being  pardoned,  all  the  effects  of  it  are  consequently  par- 
Foster,  64  to  6a.  doned. 

wh«n  Cole's 

case  is  said  to  be  gpod  law,  but  Qot  to  wammt  the  rale  here  contended  for. 

As  to  the  third  particular,  viz.  How  far  the  pardon  of  one  man 
may  discharge  another. 

(4)  Sup.  c.  39.        5ec/.  22.  It  seems  to  be  generally  ((7)  agreed,  that  notwith- 

sect.  41.  standing  all  felonies  are  (e)  several,  and  consequently  a  pardon  of 

4tA'^%6.  ^^^  "'^^  cannot  be  a  direct  dischaige  of  another,  yet  in  some 

B.  Chart'of  cases  the  felony  of  one  man  may  be  so  far  dependant  upon  that 

Pardon,  33.  of  another,  that  the  pardon  of  the  one  will  by  a  necessary  conse- 

^it3^'^^'  quence  enure  to  the  benefit  of  the  other.    As  where  the.princi* 

f!  Charter,  15.  F^  pleaded  his  {f)  pardon,  and  was  allowed  it  at  the  common 

u)  Cro.  Elu.  law,  (g)  before  his  attainder,  or  where  he  pleads  and  is  allowed  it 

i^*^4  7  ^^  ^^  ^'  before  his  (A)  conviction,  in  which  case  it  seems  that 

Infra,  sect  23.  ^  accessary  may  by  a  necessary  consequence  take  benefit  of  il^ 

thrcr,  34.  b^cause  be  oannot  be  arraigned  till  after  the  principal  is  con*^ 

(J)  F.  N.  B.  Yioted* 

115. 

7  H.  4. 16.    Sap.  e.  t9.  MA  4S.   (j^  Snp.  c  f9.  seen  41, 4f.    (S)  Sop.  c  t9.  sect.  4S. 

Sect. 
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Ska.  £3*  It  IB  (f)  agreed,  'Ant  if  a  mfA  be  bound  to  the  king  0 1  h.  7.  lo. 
«»  surety  for  anothcnr,  finr  tke  payment  of  a  certain  fine  or  other  ^.  Pardon,  4. 
debt  due  to  the  crown^  the  pardon  of  the  principal  is  a  discharge  p^^^^s^ 
of  the  surety  also.     But  it  seems  to  have  been  {k)  holden  as  a  {k)  Set  the 
general  rule,  that  where  a  man  is  bound  a  surety  for  another  for  ^^^  ^^^ 
the  performance  of  a  future  act,  the  discharge  of  the  principal  "    * 

before  the  time  of  the  performance  will  not  discharge  the  surety, 
because  nothing  was  due  to  the  king  at  the  time  of  such  dis^ 
charge*    But  tins  seems  extremely  nice :  neither  do  the  cases  (Q  (I)  See  the 
brought  for  the  proof  of  it  seem  any  way  to  come  up  to  it.    For  ^^*  ^^ 
as  to  the  first  of  them,  viz,  that  of  the  king's  release  of  a  reeog-  *   ▼«  cite  . 
nizance  for  the  peace  to  the  principal,  before  it  is  forfeited, 
which  shall  not  discharge  the  sureties ;  it  may  be  answered,  that 
it  will  (m)  not  so  much  as  discharge  the  principal.    And  as  to  (i»)  See  bk.  i. 
the  other  case  (n)  cited  for  this  purpose,  viz.  that  of  the  king's  c- *»•  ^^^  i^* 
pardoning  J.  N.  the  building  of  such  a  house,  for  his  building  W  ^  H*  ^'  *^ 
whereof  J.  S.  is  bound  to  the  king,  which  shall  be  no  discharge 
to  J.  S. ;  it  may  be  answered,  that  as  this  case  is  put,  J.  N.  doth 
not  seem  to  be  bound  at  all,  but  only  J.  S.  who  therefore  doth 
not  seem  to  come  under  the  notion  of  a  surety  but  of  a  principal; 

As  to  the  fourth  particular,  viz*  How  far  it  is  necessary  that 
the  pardon  of  several  persons  for  felony  be  severaL 

Sect.  24.  It  seems  (o)  i^eed,  that  the  pardon  of  A.  B.  and  ^^chLnof*^' 
C.  of  all  felonies  by  them  done,  without  adding,  or  any  of  them,  Par.  51* 
is  void ;  because  it  supposes  them  jointly  guilty,  and  extends  to  ^J^*^ 
no  other  hut  joint  felonies,  whereas  all  felony  is  several  (p)  m  (J\suu.^^i3, 
each  offender,  and  cannot  be  joint.    And  the  Year-book  of  (q)  (q's  92  £.  4. 7.* 
82  Edw.  4.  goes  so  far  as  to  hold,  that  the  addition  of  the  wovds,  Mb.  Char,  of 
or  any  oftJmiy  will  not  help  a  pardon  beginning  with  such  joint  pter^a^^' 
words.  But  this  is  (r)  said  to  be  misreported,  and  contrary  to  the  s.  P.  C.  io«. 
roll,  and  seems  to  be  agreed  {s\  not  to  be  law  at  this  day.  (f)  ^y^>  ^- 

Sammarjr,  252. 

As  to  the  fifth  particular,  viz.  Whether  the  king's  grant  of  a 
protection,  or  of  a  place  of  trust  to  a  traitor  or  felon,  carry  with 
It  an  implied  pardon  of  his  crune* 

Sect.  25.  It  is  generally  {()  agreed,  that  a  protection  granted  (OS.P.C.104. 
to  a  felon  shall  be  so  far  from  enuring  as  a  pardon,  that  it  shall  ^^J^^  ^^' 
not  so  much  as  privilege  him  from  answering  immediately  to  an  j^y^^  p^  Corone, 
indictment,  in  the  same  manner  as  if  he  had  no  protection  at  all.  90. 
But  there  is  a  short  (k)  note  of  a  case  in  Fitzherbert's  Abridg-  V^^'^^* 
ment,  where  one,  being  indicted  and  found  guilty  of  felony,  pro-  ^^  corone,  6I. 
duced  a  charter  whereby  it  appeared  that  the  king  had  hired  him  ButF.  Corone, 
to  go  into  Gascoign  to  the  army,  whereupon  the  court  allowed  m«  •«cm«  con- 
the  charter.    And  Sir  Edward  Coke  (x)  supposes  that  the  of-  (tt)^.Cor.f39. 
fence  was  specially  recited  in  the  charter,  and  that  such  recital  cited, 
varies  this  case  from  that  of  a  protection,  which  must  be  a  formed  c^S?^?i?*^* 
writ,  and  therefore  can  have  no  such  recital.     But  however  such  ^I'^oil.  50. 
a  charter  may  enure  as  a  (v)  suspension  of  the  proceedings  rir )  s  Inst.  t40i. 
against  a  felon  for  a  time,  I  cfo  not  see  how  it  can  be  collected  V'f^'^' £  JJJ" 
from  this  case,  that  it  shall  enure  as  a  pardon  of  the  felony  by  ,  ^uk.  50. 
implication,  which  seems  contrary  to  the  rule  (/)  of  law  in  other  (t)  Sap.  leo- 
cases,  whidi  will  not  suffer  a  pardon  of  felony  to  be  carried  be-  *■<*»  *•'  *•• 
yond  the  express  purport  of  it. 

However, 
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(a)  c.  Jac.  494.      However,  it  wa3  Boiemaly  ailjadg^d  (a)  in  Sir  Walter  Rfdeigh's 
'i  Boll.  50.        ^3e^  that  the  .king's  g^i^t  of  a  military  command  to  .a  peFson  at* 
ler'^i^Sdrsrr.    ^^^^^d  of  high  treason,  wherein  he  called  him  his  true  and  loyal 
subject,  and  gave  him  judicial  power  over  the  lives  of  others,  did 
not  pardon  the  high  treason,  because  every  pardon  of  high  trea- 
son requires  an  express  mention  of  it,  if  not  by  the  common  law, 
(6)Sup.sect.i5.  yet  at  least  by  the  statute  of  IS  (6)  Rich.  2. .  Besides,  if  the  of- 
fence had  been  but  felony,  yet  after  an  attainder  it  could,  not  have 
(c)Sup.sect8,9.  been  pardoned  without  an  express  mention  both  of  the  (c)  felony 
(<2)Sup.8ect8,9.  and  also  of  the  ((i)  attainder. 

As  to  the  sixth  particular,  viz.  What  is  required  to  make  a  good 
pardon  of  offences  not  capital. 

(«)96H.6.24.  ^^^'  ^^'  ^^  \i9Ai  been  adjudged,  that  a  pardon  of  ''  all  mis- 
S7H.6.€i,  je2.  '^  prisions,  trespasses,  offences  and  contempts,"  will  pardon  a 
Ab.]^^hart.2^.  contempt  in  making  a  (e)  false  return,  8cc.  and  ^  (/)  striking  in 
Par! 25."'^^'°  Westmmster  Hall,  and  (g)  barratry,  and  even  a  (A) ^rd;m?/nire : 
(/)  1  Lev.  106.  and  it  hath  been  laid  down  as  a  (t)  general  rule,  that  it  will  par- 
^  K*^hi^"'  *^^'  ^^°  *^^  crime  which  is  not  capital.  But  it  is  said  (ft)  to  have 
(f)  1  Mod.  io«.  ^^^^  holden,  that  such  a  pardon  will  not  extend  to  simony,  be* 
(A)Cro.jac.306.  cause  it  is  malum  in  se ;  but  this  seems  to  be  no  good  reason ;  for 
«  Buljt.  «99.     barratry,  and  the  injurious  striking  of  another,  and  generally  all 

0)1  Mod.  103.      nr  X  ''  i  i  i     •  j    ^  -^       ' 

Keiiway,  169,  oftences  at  commou  law,  are  also  maiatnse;  and  yet  it  seems 
198.  '  '  clear,  that  unless  they  be  capital,  they  may  be  pardoned  by  such 
F.  Corone,  122,  a  pardon. 

(fc)  Watson's  ^ 

Clergyman's  Law,  c.  5.     1  Siderfin,  170.  222.    The  same  case  is  in  Keble,  7B0 ;  hot  this  point  is  not 

taken  notice  of.    And  the  contrary  seems  to  be  admitted,  Cio.  Eiis.  585.    Moor,  916.  and  is  agreed,* 

SJ  Modem,  52. 

» 

(0  7  H.  4.  9.         Sect.  27.  It  hath  been  questioned,  (/)  whether  a  general  pardon 
of  all  trespasses  extends  to  champerty  or  confederacy. 

As  to  the  seventh  particular,  viz.  Whether  any  offence  can  be 
pardoned  before  it  is  committed. 

(m)  Finch,  234,  Sect.  .28.  It  seems  agreed,  (m)  that  the  king  can  by  no  previous 
i9^H  fi  69  Wpcnse,  pardon,  or  dispensation  whatsoever,  make  an  offence 
37  H.  6.4, 5.  dispunishable  which  is  (»)  malum  in  se,  id  est,  unlawful  in  itself,  as 
)i  H.  7.11, 12.  being  against  the  law  of  nature,  or  so  far  against  the  public  good 
p'  ?'"*^*76^  *®  ^.  ^^  indictable  at  common  law.  For  a  grant  of  this  kind 
Davis,  75.  tending  to  encourage  the  doing  of  evil,  which  it  is  the  chief  end 
5  Coke,  15.  of  government  to  prevent,  is  plainly  against  reason  and  the  com- 
i«C6ke,^9,30.  mon  good,  and  therefore  void. 

(n)  But  chief  ^ 

justice  Vaughan,  in  Sorrel's  case,  f.  332,  &c.  seems  to  find  fault  with  Uie  distinction  between  maUun  m  m 

et  prohibitum,  as  not  fully  answering  all  the  cases  concerning  dispensations. 

Ah  Vg^  ^^'        ^^^  *^  seems  to  have  been  adjudged,  (o)  that  the  king's  grant 

37^*  '         '     to  the  bishop  of  Salisbury,  and  his  successors,  having  the  custody 

B.  Pat.  51.        of  a  prison,  that  they  shall  be  quit  from  all  escapes,  8cc.  having 

Cited  S.  P.  C,    been  allowed  in  eyre,  shall  be  a  good  discharge  from  any  fine  for 

a  negligent  escape  out  of  such  prison.    And  yet  it  is  admitted 

that  such  a  grant  is  no  discharge  of  a  voluntary  escape ;  but  it  is 

said,  that  it  shall  discharge  a  negligent  one,  because  it  is  punish- 

19^6*62*      ^^'®  only  by  pecuniary  penalty;  and  it  is  a  general  rule,  that  the 

63, 64.  *    '       king' may  discharge  a  (/))  possibility  of  an  interest  before  it  hap- 

Ab.  B.  Pat.  16.  ...  pens ;- 
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pens ;  as  M^here  the  tenants  of  his  manor  are  to  be  ameri^ed  for 
a  default  in  respect  of  their  tenures^  which  the  king  may  pardon 
beforehand.  But  if  it  be  a  good  rulei  that  the  king  cannot  pardon 
an  offence  which  is  malum  in  se  before  it  happens^  and  the  negli- 
gent keeping  of  a  prison  be  such  an  offence,  which  I  think  can- 
not be  denied  ;  and  farther,  if  it  be  also  a  good  rule,  that  where 
the  king's  grant  is  plainly  against  the  common  good,  as  a  grant 
of  this  kind  seems  to  be,  as  tending  to  make  a  gaoler  less  diligent 
in  his  duty,  by  taking  off  the  legal  punishment  of  his  negligence, 
I  do  not  well  see  how  this  case  can  be  maintained.  For  it  seems 
by  no  means  to  follow,  that  because  the  king  can  discharge  his  ^ 

right  to  an  amercement  before  it  happens,  for  a  default  of  his 
tenants  in  a  matter  relating  barely  to  the  revenue  of  the  crown, 
which  it  is  admitted  that  in  the  like  case  any  other  lord  may  do  as 
well,  therefore  he  can  discharge  a  pecuniary  penalty  for  an  offence 
of  a  public  nature  before  it  happens.    Neither  doth  it  seem,  that 
a  negligent  escape  is  only  punishable  by  a  pecuniary  penalty ; 
for  in  some  {q)  books  it  is  said  to  be  finable,  by  which  it  is  im-  (9)  Sup.  c.  19.  s. 
plied  that  the  offender  may  be  imprisoned.  *   Besides  it  seems  (r)  (r)  gup  c.19 
agreed,  that  many  negligent  escapes  will  forfeit  the  office  of  keep-  sect.  29,  so.  / 
ing  a  gaol,  and  therefore  it  is  plain  that  a  pecuniary  penalty  can-  (0  But  chief  jus-. 
not  be  said  to  be  their  only  punishnieiit.     However,  this  is  the  Sorrei's"au!r' "* 
only  case  I  (s)  meet  with  which  looks  like  an  exception  out  of  335, 336.  seems 
the  general  rule,  that  the  king  cannot  pardon  an  offence  that  is  ^  argnetothe 
malum  in  se  before  it  happens,  ~°*~y- 

•    Sect,  29.  But  where  (t)  a  thing,  which  is  -  lawful  in  its  own  (0  Davis,  75,75. 
nature  is  made  unlawful  by  the  prohibition  of  an  act  of  partia-  S)  ©' cf*5«^^' 
ment  only,  as  the  carrying  (u)  bell-metalor  (x)  beer,  &c  out  of  ^x)  Dyer'  9t\ 
the  realm,  importing  (y)  certain  merchandises- in  forei^  ships,  (y)  Dyer,  54. 
8cc.  selling  (z)  wines  beyond  a  certain  price,  (a)  exporting  wool  9l^^^ch^f' 
to  another  place  than  Calais,  selling  (6)  wines  without'a  license,  11,  is. 
multiplying  (c)  gold  or  silver,  (d)  coining  money  of  a  base  alloy,  H  H.  7. 11,12. 
and  (e)  other  matters  of  the  like  nature,  it  seems  to  have  been  ^^1/^^%^' 
formerly  taken  (f)  for  granted,  that  generally  the  king  might  dis-'  b.  Chart,  de 
pense  with  it  as  to  a  (g)  particular  time,  or  place,  or.  person,  or  Pardon,  24.  76. 
even  a  (A)  corporation  aggregate,  &c.  so  far  as  the  public  was  f^H^^g*'^®' 
concerned  in  it.     Yet  where  such  dispensation  could  not  but  be  f.  Chart.  21. 
attended  with  a  great  inconvenience,  as  the  introducing  a  mono-  ^*  Grant,  33. 
poly,  or  frustrating  the  end  for  which  the  law  was  made,  as  the  fi^^^'^^' 
licensing  (t)  a  particular  person  to  import  foreign  cards  or  wines  1  Siderfin,  6, 7. 
prohibited  by  parUament,  and  (k)  d  fortiori,  if  it  tended  to  sus-  (0  VaoKh.  344. 
pend  the  whole  statute  in  general,  it  was  commonly  agreed  to  be  ^.Vhan  344^' 
void.  {«)  2  Rich.  3.li. 

«  H.  7.  6. 
12  H.  3.  by  Martyn.    Dyer,  224,  225.  303.    (/)  See  the  books  above  cited  to  the  other  parts  of  this 
section,  and  3  State  Trials,  790  to  810.  and  845.       (g)  11  Coke,  38.      7  Coke,  36.       1  LeTins,  218. 
Co.  Lit  99.    Vide  S  Levins,  389.    (A)  Vaogh.  852.    1  Levins,  217.  '   (t)VaQgh.  344.    11  Coke,  88. 
See  the  books  above  dted.      {k)  3  State  Trials,  793. 796. 808, 809. 

Also,  wherever  an  act  of  parliament  gives  a  particular  interest,  (0  Snp.  c.  26. 
or  right  of  action,  to  the  party  (/)  grieved  by  the  breach  of  it,  as  ^\^^  ^ 
the  statutes  of  (m)  mortmain,  which  give  an  entry  to  the  next  im^  2  Rich.  3. 12. 
mediate  lord  for  an  alienation  to  a  corporation,  the  (n)  statutes  yangh.342Ai3. 

A.MA1MA*'  Irttnij  sect.  94* 
»«»l°»*(m)llCokc,98. 

99.    Vide  Keilway,  134.    But  now  by  7  and  8  Will.  3.  37.  such  license  may  be  granted  by  the  king 

alone,      (p)  Vanghan,  34S»  543. 
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agtunt  mdntenttiioe,  fimble  entries^  carrying  distnessat  out  of 
(0)  Dyer,  162.  the  hundred,  (0)  aufeiing  one  in  execution  to  escape.  Sec*  which 
^^'  give  an  action  to  the  party  grieved  by  the  offence  prohibited ;  it 

seems  to  have  been  always  agreed,  diat  no  charter  by  the  lung 
can  be  of  any  force  to  bar  the  right  of  the  party  |^ounded  upon 
snch  statute,  because  it  is  a  settled  ruky  that  the  fcmg  cannot  pre* 
jndioe  the  interest  of  the  party. 

Also,  where  a  statute  b  express,  that  the  king's  charter  against 

the  purport  of  it,  whether  widi  or  without  a  clause  of  rum  ob' 

(j»)uCoke,i8,  statUe,  shall  be  void;  it  is  said  by  Sir  (p)  Edward  Coke,  **  and 

^^'  **  no  clause  of  non  obstante  can  dispense  with  it,  unless   it 

"  tend  to  restrain  some  prerogative  solely  and  inseparably  inci- 

**  dent  to  the  person  of  the  king  ;^  as  the  right  of  pardoning,  or 

of  commanding  the  service  of  die  subject  for  the  public  weal ; 

(f)  7  Coke,  Cal-  which  being  (f ),  as  he  seems  to  argue,  founded  on  the  law  of 

Tin's  caM,  14.    nature,  are  so  &r  inseparable  from  the  king,  that  by  a  clause  of 

non  ohstante  he  may  dispense  with  any  statute  whatsoever  which 
tends  to  deprive  him  of  them.  And  on  this  ground  the  resolu- 
(r)  t  H.  7. 6.  lution  of  the  judges  in  the  (r)  Year  Book  of  Henry  the  Seventh, 
Ab.  F.  Grant,  jg  ^^  ^  y^  maintainable,  whereby  it  was  adjudaed,  without  any 
B.  Pftr.  lof.  difficulty,  that  where  the  statute  of  23  H^i.  o.  c.  8.  expressly 
YideFindi,f34,  enacts,  that  patents  to  sheriffs  to  continue  longer  than  a  year  shall 
!^H.7. 8.  "^  void,  and  the  part^  disabled  to  bear  the  office  of  sheriff  not- 
Flowden,  502.    withstanding  any  clause  of  nan  obstante,  yet  the  king  by  the  clause 

of  noft  obstante  might  make  a  good  patent  of  such  office  for  life. 
Which  is  in  efiect  to  say,  that  let  there  be  never  so  good  reasons 
for  the  making  a  new  law  for  the  restraint  of  the  prerogative  in 
any  particular  relating  to  the  service  of  the  suUect,  yet  it  is  not 
in  the  power  of  the  legislature  lo  make  such  a  law ;  and  yet  no 
one  will  deny  that  wherever  the  law  of  nature  leaves  a  matter  in- 
different, there  the  law  of  man  oug^t  lo  prevaiL  Neither  is  there 
any  pretence  to  say,  that  the  king  has  a  right  by  the  law  of  nature 
(1)  s  Inat.  558,  to  appoint  sheriffs,  since  it  is  plain  that  before  the  (a)  statute  of 
^^*  9  Edw.  2.  the  freeholders  chose  them,  unless  they  had  a  fee  in 

their  <^ce.  And  what  reason  can  there  be,  that  the  statute-lawi 
vriiich  gives  the  crown  the  power  of  making  sheriffs,  may  not  also 
qualify  that  power  as  shall  be  thought  convenient  i  But  it  is  ob- 
servable, that  the  resolution  above-mentioned  does  not  go  upon 
any  particular  reason  which  may  distinguish  the  case  of  a  sheriff 
from  any  other  case,  but  only  on  the  kill's  power  by  non  obstante 
to  dispense  with  the  statutes  concerning  the  transporting  wool, 
the  pflurdoning  of  murder,  and  the  expressing  the  quantities  of  the 
land  granted  by  the  king's  patents,  and  such  like ;  which  because 
they  may  be  dispensed  with  by  clauses  of  non  obstante,  it  is  taken 
for  granted,  that  die  statute  of  23  Hen.  6.  might  as  well  be  dis- 
pensed with  by  them ;  as  if  it  were  a  plain  consequence,  that  be- 
cause statutes  which  say  nothing  concerning  the  clause  of  non 
obstante  may  be  dispensed  with  by  it,  therefore  the  statute 
which  expressly  provides  against  it  may  also  as  weU  be  dispensed 
vrith  by  it. 

(0  Co.  Lit  99.       Sect.  30%  It  is  (t)  said,  that  the  king  may  dispense  with  the 
jPiowden»50S.    statutes  of  mortmain,  without  any  clause  of  non  obstante;  and 

Dyer.  169.  ^^  ihi, 

tmere  the  grant 

li  made  «  eeru  aeimtia.     Coo.  by  Dyer  m  Plowdeai  50t.     Vide  Raetal,  SOS.     F.  Oimt,  86.     Ent. 
Conge,  S8.    P|owden,8S4. 
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ihifi  8eeoi»  retj  reasooaUey  beeause  tberebj  he  only  gfar m  up  tbat  (u)  Fmck,  f 34, 
right  of  eatiy  whidt  those  statutes  give  lun  for  the  forfeiture^  |^- 
which  every  mesne  lord  might  also  do  as  well  so  fop  as  he  had  a  /^^^  l^  V.  e! 
right  by  those  statutes*    Also  it  seems  to  be  holden  (u)  by  some  Ab.B.Pat.io9. 
books,  tbat  the  clause  of  non  obstante  was  only  requisite  in  re-  T'l^^u^^i . 

Stect  of.  such  statutes  which  expressly  said  it  should  be  void.  4sj|^xeii9l 
ut  the  far  greater  number  of  (or)  {luthorities  seem  to  be  to  the  Djer,5S.54.t9. 
contrary.  ^^*  ^3. 35f . 

Sect.  31.  But  the  dispensing  power  was  carried  so  very  high  SeeHargrere, 
in  a  late  reign»  and  found  to  be  of  such  dangerous  consequence,  ^\  ^(-  ^^» 
as  to  make  the  execution  of  the  most  necessary  laws  in  effect  pre-  ^^'^ 
carious,  and  merely  dependant  on  the  pleasure  of  the  prince. 
And  it  seeming  highly  mcongruous  that  the  king  should  have  a 
kind  of  absolute  and  unlimited  power  in  dispensing  with  laws 
wherein  the  church  and  state  have  the  highest  interest,  when 
at  the  same  time  he  has  no  power  at  all  to  dispense  with  any  law 
which  vests  the  least  right  or  interest  in  a  private  subject^  it  was 
found  by  experience  necessary  to  declare  and  enact  by  1  Will.  & 
Mary,  sess.  2.  c.  2.  **  That  no  dispensation  by  fwn  obstante  of  or 
**  to  any  statute,  or  any  part  thereof,  be  allowed,  but  that  the  same 
*'  shall  be  held  void  and  of  none  effect,  except  a  dispensation  be 
''  allowed  in  such  statute.  But  it  is  provided,  that  no  charter, 
^'  grant,  or  pardon,  granted  before  the  23d  of  October,  1689, 
''  shall  be  any  way  mipeached  or  invalidated  by  that  act,  but 
^'  that  the  same  shall  be  and  remain  of  the  same  force  and  effect 
*'  in  law,  and  no  other,  as  if  the  said  act  had  never  been  made.'' 

Sect,  22.  It  hath  been  always  agreed,  {y)  that  the  king  never  (y)  Fuicb,  f55. 
could  dispense  with  a  statute  before  it  was  made.  i  Sideffin,  e. 

Dyer,  5S. 

As  to  the  eighth  particular,  viz.  Whether  there  be  any  offence 
which  cannot  be  pardoned  after  it  is  committed. 

Sect,  33.  I  take  it  to  be  a  settled  rule,  (j^)  that  the  king  may  (s)SeethebQoU 
pardon  any  offence  whatever,  whether  against  the  common  or  cited  to  the 
statute  law,  so  far  as  the  public  is  concerned  in  it,  after  it  is  over,  Jjj**^^^  *^ 
and  cotisequently  (a)  may  prevent  any  i>opu1ar  action  on  a  penal  neztMctio^. 
statute  by  a  pardon  of  the  offence  before  any  suit  commenced  by  (a)  Sup.  c.  26. 
an  informer.    But  while  a  public  nuisance  continues  bnr^formed,  J'^*  ^^   -. 
it  seems  (6)  agreed,  that  the  king  cannot  wholly  pardon  it,  be-  a)  3*liut  fsr. 
cause  such  pardon  would  take  away  the  only  means  of  compelling  Vaagban,  S8d. 
a  redress  of  it.    But  it  hath  been  (c)  holden  by  some,  that  a  par-  pj^^^f;;  ^^^ 
don  of  such  offence  will  save  the  party  from  any  fine  ifor  the  time,  vide  F.  Asriie, 
precedent  to  the  pardon.  445. 

Keilway,  134. 
2t  Coke,  f  9,  SO.    1  Stete  Trials,  STB.    (e)  12  Coke,  SO. 

As  to  the  ninth  particular,  viz.  How  far  a  pardon  may  be  of 
force  against  the  private  interest  of  the  subject. 

Sect,  34.  I  take  it  to  be  a  (d)  settled  rule,  that  the  king  cannot  f<0  Sap.  •.  S9. 
by  any  dispensation,  release,  pardon  or  grant  whatsoever,  bar  any  ??«^'p  ^* 
right,  whether  of  entry,  or  action,  or  any  legal  interest,  benefit,  ^u.e.^ * 
or  advantage  whatsoever  before  vested  in  the  subject;  and  upon  Ab.B.  Char, 
this  ground  it  seems  clear,  that  the  king  can  no  way  bar  any  ac-  f*„?S^?'*' **• 

"On  PIowdeD,4e7. 
F.  Asiixe,  445.    0.  Car.  199.    S  R.  Ab.  178. 504.    C.Jac.259. 
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(•)  3op.  c.  26.  tion  on  a  statiite  by  the  party(6)  grieved;  nor  evea.a  popular (/) 

f  Bich  3  12  i^ciioi^  by.  a  common  informer,  if  commenced  before  his  pardon 

Keiiw«7/id4.  or  release ;  and  that  be  cannot  discharge  a  recognizance  (g)  for 

F.  Char.  21.  the  peace  before  it  is  forfeited. 

(J)  Sup.  c.  26.  ^ 

s.  64.  37  H.  6.  4.  Ab.  F.  Grant,  21.  B.  Chart  de  Pardon,  24.  2  Rich.  3. 12.  5  Edw.  4. 3. 
Q)  37  H.  6.  4.  F.  Chart  21.  Pardan,  4. 5.  Bro.  Char,  de  Par.  24. .  RecogniB.  22.  11  H.  7.  12. 
12  Coke,  29,  30. 

Sect.  35.  And  upon  the  same  ground  it  seems  to  be  clearly 
i^reed>  that  as  the  release  of  a  person  robbed,  or  of  the  >¥ife  or 
Ay  Q  J}.  4, 22.  ^^^  ^f  ^  person  killed,  will  not  (A)  bar  an  indictment  or  a  demand 
Ab.  F.  c.  26.  of  execution  at  the  suit  of  the  king ;  so  neither  will  a  pardon  (i) 
B.  Char,  de  y^y  the  king  be  any  bar  to  an  appeal,  except  only  where  it  is 
Appeal',  27*33.  Carried  on  at  the  suit  of  the  king,  after  a  nonsuit  of  the  party,  in 
41. 128.  which  case  it  may  be  barred  by  a  (A;)  pardon,  in  the  same  manner 

)\  s'  ^th^^*  ^  ^^  indictment.  But  if  one  who  appears  to  be  attainted  of 
tborities  dt^to  felouy,  whether  by  outlawry  or  otherwise,  on  an  appeal  carried 
the  other  paru     on  at  the  suit  of  the  party,  get  a  pardon  from  the  king,  he  {I)  must 

*^?b'a^*'°'1j  ^^^  *  ^^)  ^^^  /flcias.  against  Ae  appellant  before  the  pardon 
^  '  ^^  *  shall  be  allowed,  unless  the  appellant  appear  (n)  gratis,  and  con- 
3  Inst.  237.       fess  that  he  will  sue  no  farther,  &c.  . 

(fc^Sup.c.25. 

8.13.  B.  Appeal,  33.  (0  Dyer,  34.  S.  P.  C.  104.  Sammary,  251.  11  H.  4.11.  11  H.  4.48. 
9  H.  7.  5.  2  Rich.  3.  8.  9  H.  4. 1.  13  H.  4.  6;  38  H.  6. 13.  and  the  authorities  cited  to  the  other 
parts  of  this  section,  (m)  That  the  appellee  may  have  such  a  tetrs  ft»aat  of  course  on  such  a  pardon* 
without  producing  a  release  or  other  deed  from  ttie  appellant,  9  H.  7.  5.  Ab.  F.  Scire  facias,  56.  B. 
Sdnfaciat,  166.  2  Rich.  3.  8.  S.  P.  C.  104.  Con.  11  H.  4. 16.  Ab.  B.  Sdnfadat,  73.  that  there 
was  no  need  of  aoy  teirt  faeiat  where  an  appeal  was  abated  by  the  kingfs  death,  and  the  year  and  day 
were  passed,  2  H.  7.  10.  B.  Chart  of  Fardoit,  69.  (n)  11  H.  4. 16.  F.  Corooe,  87.  Same  case# 
B.  Confession,  12.  and  Jour,  in  Court,  21.  But  it  is  made  a  wonder  that  a  idre  facias  was  not  awarded. 

Sw»iwy?25K'  '^^^*  ^^'  ^^  ***®  appellant  appear  on  the  scire  facias,  it  is  (o) 
11  H.  4. 1.  *  certain  that  he  may  pray  execution  notwithstanding  the  pardon : 
(p)  S.  P.  C.  but  if  the  sheriff  have  returned  a  (/>)  scire  facias,  or  two  (q)  mhUs, 
Summary  251.  ^^^  ^^  appellant  appear  not  (r)  upon  denumd,  the  appellee  shall 
(9)Finch|477!  be  discharged.  Yet  if  tlie  appeal  be  of  death,  and  the  sheriff 
vide  Dyer,  168.  return  the  appellant  dead,'  there  are  some  (s)  authorities  that  a 
(r\'t  Rich.  3  8.  ^^^f^^  ought  to  go  against  the  next  heir  to  the  deceased, 
9  H.4. 1.  *  '  but  the  greater  number  of  (0  authorities  seem  to  be  to  the  con- 
Ab.  F,  Sc.  Fa.    trarv. 

63.  "^ 

B.  Ch.  de  Par.  14.  (s)  11  H.  4.11.  11  H.  4.  48.  19H.4.6.  Ab.  F.  Cor.  266.  F.Goibne,a5. 
Sup.  c.  23.  s.  38.  and  41.  (t)  9  H.  7.  5.  Ab.  Sc.  Fa.  56.  B.  Sc.  Fa.  166.  F.  Appeal,  88. 144. 
38  H.  6. 13.    B.  Appeal,  141.    C.  dePar.  28.    Sup.  c.  23.  s.  38. 41. 

(tt)  Dyer,  34.         Sect.  37.  There  is  said  (ti)  to  be  no  need  of  any  scire  facias  on 

such  a  pardon  against  the  lords  mediate  or  immediate,  because 
the  pardon  no  way  tends  to  reverse  the  attainder,  and  conse^ 
quently  can  do  no  hurt  to  their  title  of  escheat,  &c.  grounded  on 
the  attainder,  but  rather  affirms  it.  . 

Sect.  38.  If  several  persons  be  outlawed  in  an  appeal,  and-  one 

of  them  be  pardoned,  and  get  his  pardon  allowed  on  the  non- 

(f)  1 H.  4. 1.     appearance  of  the  appellant  on  a  sdre  facias,  &c.  and  afterwards. 

F.  Sc.  Fa.  65.     another  of  them  get  his  pardon ;  it  seems,  that  he  shall  take  no 

Butac.de      (x)  advantage  of  the  appellant's  default  on  the  ^rst  sdre  facias. 

Far.  14.  in  the     l^.  .     ^  .   i_-     **.      ^     •       «         •      ^t  *'  't 

Ab.  of  the  same  but  must  sue  out  his  iare  facias,  inc.  m  the  same  manner  as  if 
case  holds  the     there  had  been  no  such  derault. 

contrary.  Sect. 
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Sect.  59.  tt  is  holden  by  great  (y)  authorities,  that  if  a  person  (y)  Sum.  S5S. 
be  convicted  of  manslaucrhter  upon  an  appeal  of  death,  the  king  ?}^^\^^\ 

1         .1       1  •     °  -        I  '^  1        1      /•  1  •  1     ^1  •  •     Hobart,  494. 

may  pardon  the  burning  m  the  hand ;  for  which  this  reason  is  ^ited  4  State 
given  by  Sir  Edward  Coke,  that  it  is  no  part  of  the  judgment  at  Trials,  38?. 
the  suit  of  the  party,  but  a  collateral  and  exemplary  (z)  punish-  ^J^J^"|  f'^294' 
ment  inflicted  by  the  statute  of  4  Hen.  7.  c.  13.    But  this  is  made  s^ys,  that  it  is* 
a  qtusre  by  (a)  others,  and  the  principal  case  wherein  it  is  said  to  no  part  of  the 
have  been  resolved,  is  very  differently  (6)  reported,  and  was  never  j"«*g«ne"t»  nor 
adjudged  (c):  and  the  ground  laid  down,  that  the  king  may  par-  the  nature  of  the 
doa  it  because  it  is  no  part  of  the  judgment  at  the  suit  of  the  punishment,  but 
party,  by  which  it  seems  admitted,  that  if  it  were  part  of  the  ""{ff '^h^t*^^,^ 
judgment,  the  law  would  be  otherwise,  seems  rather  to  make  party  may  have 
against  it  than  for  it ;  for  there  are  {d)  precedents  of  express  his  clergy  but 
ludements,  guod  cauterisetur  in  manu  ma  lava.    Also  it  is  (e)  ^°f^        .^- 
admitted,  that  where  a  defendant  is  to  have  a  certain  imprison-  370. 
ment,  &c.  at  the  suit  of  the  party  upon  a  statute,  the  king  cannot  Dyer,  202. 26i. 
dispense  with  it  except  in  some  special  (jT)  cases,  wherein  it  £\^'/*'.^,* 
may  be  reasonably  intended  that  such  imprisonment  was  given  case/^^"^' 
by  the  statute  by  way  of  satisfaction  to  the  public  justice  only ;  5  Coke,  50. 
in  which  case  it  seems  agreed,  (g)  that  the  king  may  dispense  ^^^  ^^' 
with  it,  as  it  is  said  that  he  may  with  finding  of  sureties  by  one  sf^^r,  57]. 
convict  on  the  statute  asainst  trespasses  in  parks •  (e)  Raym.  37 1. 

**  "^  (rORastaI.1.56. 

Yet  it  is  omitted  55.    (•)  5  Coke,  50.    Dyer,  261. 323.     (/)  3  lost.  171.  287.    2  Inst.  200.  439. 
is)  ^y^^>  ^SQ.    S  lost.  171.     2  Inst.  200.  ^ 

But  it  seems  doubtful,  whether  the  statute  of  4  Hen.  7*  c.  13.  ^ 
which  appoints  the  burning  of  the  hand,  can  well  admit  of  such  a 
construction ;  for  the  words  are,  *'  whereas  upon  trust  of  the  pri- 
vilege of  the  church,  divers  have  been  more  bold  to  commit 
murder,  &c.  because  they  have  been  admitted  to  their  clergy  as 
'^  oft  as  they  have  offended  ;  fdr  avoiding  of  such  presumptuous 
"  boldness,"  it  is  enacted,  "  That  every  person  not  being  in 
^  orders,  who  bath  once  been  admitted  to  his  clergy,  be  not  again 
**  admitted  thereto,  and  that  every  such  person  convict,  &c.  shall 
*'  be  marked,  &c«"  from  whence  it  seems  plain,  that  the  statute 
expressly  intends  such  marking  as  a  discouragement  of  the 
offence  ;  and  it  seems  diflBcult  to  give  a  reason  why  it  should  be 
construed  to  mean  it  only  as  a  collateral  and  not  as  a  direct 
punishment. 

Neither  doth  it  seem  a  plain  reason,  that  because  the  statute 
intended  it  an  exemplary  punishment,  the  king  may  dispense 
with  it :  for  surely  the  execution  of  an  appellee  attainted  of  mur-  (*)  Sup.  s.  35. 
der,  and  the  perpetual  imprisonment  of  a  clerk  delivered  to  the  pSj!)  jji^' 
ordinary  upon  a  conviction  on  an  appeal,  who  could  not  make  his  Yet  it  is  made  a 
purgation,  were  also  exemplary  punishments ;  and  yet  it  is  gene-  ?«<««#  I>j^er, 
rally  (h)  agreed,  that  the  king  never  could  dispense  with  them.  f^i^JIig^could 
And  therefore  upon  the  whole  this  seems  to  be  a  point  that  de-  not  pardon  such 
serves  to  be  farther  considered.  imprisonment. 

Sect.  40.  But  granting  that  the  king  may  pardon  the  burning  (•)  5  Coke,  50, 
in  the  band  in  an  appeal,  it  seems  a  very  reasonable  (t)  conse-  ^'^^®  ^'  ^* 

auence,  that  the  party  shall  immediately  be  delivered  by  force  of  c/car.  596. 
le  statute  of  18  Eliz.  c.  7.  which  says,  that  after  burning  he  shall  597. 

tOL.  II.  N  N  be  Hobart,  294. 
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be  delivered ;  which  ought  to  have  this  construction^  that  he  shall 
be  delivered  after  burnings  where  he  is  to  be  burned. 

a)  5  Co.  51.  Sect.  41.  It  seems  to  have  been  always  agreed,  (A)  that  the 

C.  Eliz.  684.      king's  pardon  will  discharge  any  suit  in  the  spiritual  court  ex 

114.  officio. 

(i)B  Co.  51.  Also  it  seems  to  be  (J)  settled  at  this  day,  that  it  will  discharge 

C^T^'ss-'  ^°y  ®"^^  ^^  ®"^^  court  ad  imtantiam  partis  pro  reformatione  mo-- 
Hobart,  81.*  Tum,  Of  solute  amnuB,  as  for  defamation,  or  laying  violent  hands 
Con.  C.  Elis.  on  a  clerk,  and  such  like;  for  such  suits,  like  those  in  the  star- 
^^'  chamber,  are  in  truth  the  suits  of  the  king,  though  prosecuted  by 

the  party. 

(m)  C.Ja£.S55.      Also  it  8eem9  to  be  {m)  agreed,  that  if  the  time  to  which  such 

Vi<k*c.  Car  pw^ou  hath  relation,  be  prior  to  the  award  of  costs  to  the  party, 

667, 668.  i^  sb&U  discharge  them :  and  it  seems  to  be  the  gen^til  (n)  tenor 

(n)  %  R.  Abr.  of  the  books,  that  though  it  be  subsequent  to  the  award  of  the 

6Coke^5i  costs,  yet  if  it  be  prior  to  the  taxation  of  them  it  shall  discharge 

Latch.  190.  them ;  because  nothing  appears  in  certain  to  be  due  for  costs 

Noy,  85. 91.  before  they  are  taxed. 

C.  Car.  46,  47.  "^ 

Vide  C.  Car.  9.  therein  it  is  holden,  that  an  award  of  costs,  thoagh  they  have  not  been  taxed,  shall  not 

be  avoided  by  a  pardon ;  but  the  other  books  seem  contrary. 

(o)  1  Jones, 2^7.  Also,  (o)  if  a  person  be  imprisoned  on  a  writ  of  excommunicato 
2  Roll.  178.  capiendo  for  his  contumacy  in  not  paying  costs,  and  afterwards 
c!^Jac.i59?^  '  ^^^  ^^"S  pardon  all  contempts,  it  seems,  that  he  shall  be  dis- 
And  it  is  made  charged  of  such  imprisonment  without  any  scire  Jadas  against  the 
Si2*^h^h^'*^  party,  because  it  is  grounded  on  the  contempt,  which  is  wholly 
excomraunica-    pardoned ;  and  the  party  must  b^gin  anew  to  compel  a  payment 

tion  can  be  dis-    of  the  COStS. 

charged  by  the  , 

kuig's  pardon.     8  Coke,  68,  69. 

(p)  5  Coke,  51.  Sect.  42.  But  it  seems  agreed,  (p)  that  a  pardon  shall  not  dis- 
cbarge a  suit  in  the  spiritual  court,  any  more  than  in  a  temporal-, 
for  a  matter  of  interest  or  property  in  the  plaintiff^  as  for  tithes, 
legacies,  matrimonial  contracts,  and  such  like. 

(q)  Latch.  190. '  Also  it  is  (q)  agreed,  that  after  costs  are  taxed  in  a  suit  in  such 
r^^^'^AT    court  at  the  prosecution  of  the  party,  whetiier  for  a  matter  of 

C/.  Car.  46, 47.         .  .  '^  »  ^  •    '^  »    . 

and  the  autho-  pnvate  interest,  or  pro  rejormatione  morum,  or  pro  salute  anima, 
rities  cited  to  as  for  defamation,  &c.  they  shall  not  be  discharged  by  a  subse* 
ttepr««dent     ,„e„t  pardon. 

Sect.  43.  If  the  offence  be  pardoned  after  costs  are  taxed,  and 

then  the  defendant  appeal  to  a  superior  court,  which  gives  dew 

costs,  whether  upon  the  affirmance  or  reversal  of  the  first  sen- 

(r)  C.  Car.  46,    tence,  they  shall  (r)  not  be  avoided  by  reason  of  the  pardon,  be- 

47.  cause  they  are  not  given  in  respect  of  the  offence,  but  of  the  award 

Wmch,  125.       ^f  ^jjg  former  costs,  which  being  taxed  before  the  pardon,  are  not 

avoided  by  it,  and  therefore  the  appeal  was  proper  for  determining 
whether  they  were  well  given  or  not.  But  if  the  offence  for 
which  the  suit  was  in  the  spiritual  court  be  pardoned,  hanging  an 
appeal,  and  such  pardon  relate  to  a  time  precedent  to  the  award 
of  the  costs,  and  after  such  pardon  the  appellant  desert  his  appeal^ 
and  the  spiritu4  court  award  costs  against  him  in  respect  of  such 

desertion^ 


C!h.  37.  OF  PARDON.  547 

desertioo^  it  seems,  (s)  that  he  may  have  a  prohibition,  because  (>)  2  R.  Abr. 
the  pardon  having  discharged  the  costs  of  the  first  suit  as  well  as  ^- 
the  offence,  made  the  appeal  to  be  to  no  purpose.    It  is  (jt)  said,  Lai^h.  {55, 
that  costs  taxed  to  the  party  grieved  for  a  contempt  in  a  court  of  (t)  2  Ventris, 
equity  are  not  discharged  by  a  general  pardon  of  all  contempts,  ^^^ 
because  it  is  the  common  course  of  a  court  of  equity  to  award 
such  costs  at  the  pleasure  of  the  judge.     But  it  hath  been  ques- 
tioned, whether  costs  taxed  by  the  prothonotary  upon  an  attach- 
ment to  the  party  grieved  be  not  dischai^ed  by  a  general  pardon 
of  all  contempts. 

Sect.  44.  It  was  insisted  (u)  by  the  house  of  commons  in  the  At)2StTT.735. 
Earl  of  Danby's  case,  and  it  is  enacted  by  12  and  13  Will.  3.  c.  2.  Com.  Jour.  28 
*'  That  no  pardon  under  the  great  seal  be  pleaded  to  an  impeach-  ^^  5,^1679.   < 
*'  ment  by  the  commons  in  parliament." — t  But  after  the  im-  3  Inst.  238. 
peachment  is  solemnly  heard  and  determined,  it  is  not  understood  (^H  Cmn-  392, 
that  the  king's  royal  grace  is  farther  restrained  or  abridged  (x) ;  th^speecb  o7  ^ 
for  after  the  impeachment  and  attainder  of  the  six  rebel  lords  in  Mr.  Lechmcre 
1715,  three  of  them  were  from  time  to  time  reprieved  by  the  jn  favour  of  the 
crown,  and  at  length  received  the  benefit  of  the  king's  pardon,      e^^te  Tr!  4.' 

As  to  the  tenth  particular,  viz.  Whether  a  pardon  may  be  con^ 
ditional. 

Sect.  45.  It  seems  agreed,  (y)  that  the  king  may  extend  his  (y)  Moor,  460. 
mercy  on  what  terms  he  pleases,  and  consequently  may  annex  to  ^'  ^'^  ^^' 
his  pardon  any  condition  that  he  thinks  fit,  whether  precedent  or 
subseq^uent,  on  the  performance  whereof  the  validity  of  the  par- 
don will  depend. 

As  to  the  eleventh  particular,  viz.  W^here  a  pardon  is  void  ia 
respect  of  a  wrong  recital. 

Sect.  46.  It  being  a  general  rule,  (z)  that  wherever  the  king  (i)  Yekerton, 
appears  to  have  been  deceived,  his  ^rant  is  void,  I  take  it  to  be  ^'j*^'  ^' «. 
agreed,  that  if  it  appear  from  the  recital  of  a  pardon,  that  the  king  jr.  Abr.  iss! 
was  misinformed  either  as  to  the  (a)  nature  of  the  case,  or  the  Dyer,  352. 
proceedings  thereupon,  the  pardon  is  void;  as  where  the  (6)  king  9'J^  ^^' 
pardons  a  man  for  felony  whereof  he  stands  indicted,  or  indicted  1  siderfn,  41. 
and  attainted,  and  in  truth  he  never  was  indicted,  &c.  (b)s  Inst.  238. 

SectB  47.  How  a  pardon  of  felony  shall  be  avoided  by  statute 
in  respect  of  a  wrong  suggestion,  hath  been  already  shewn,  sec- 
tion the  tenth. 

As  to  the  Second  Gbnebal  Point,  viz.  What  is  the  effect  of 
a  pardon. 

Sect.  48.  I  take  it  to  be  settled  at  this  day,  that  the  pardon  of  /^^  yi^^ 
a  treason  or  felony,  even  after  a  conviction  or  attainder,  does  so  1  Keb.  940. 
far  clear  the  party  from  the  infamy  and  all  other  (c)  consequences  F«  Co'on^?*  i^« 
of  his  crime,  that  he  may  not  only  have  an  action  (a)  for  a  scandal  ^  Assize,  3. 
in  calling  him  traitor  or  felon  after  the  time  of  the  pardon,  but  C.  Car.  53. 
may  also  be  a  good  witness  notwithstanding  the  (e)  attainder  or  \  ^^^^.'^^' 

•     •  5  L'OkCt  4". 

conviction  ;  (^  Hobart,  €7.^ 

81,  82.  Moor,  863.  872.  1  R.  Abr.  87.  Owen,  150.  1  Brownlow,  10.  Raymond,  23.  Con.  Cro. 
Jbe.  Off.  («)  «  9Uitf  TfiiOs,  269.  5  State  Trials,  552,  553.  585. 596.  610.  4  State  Trials,  M9. 
5  Modern,  15, 16.  BAymond,  369, 370.  2  Hale,  278.  BiU  the  contrary  is  held,  Bulstrude,  154.  an^ 
»  Stote  Triab,  520  to  524.    Raymond,  379,  380. 
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(J)  Skinner,  conviction ;  because  the  pardon  makes  {f)  him  aa  it  w^re  a  ne:«r 
^7h}Z^  14  o  ™*°*  ^^^  gives  him  a  new  capacity  and  credit. 

Reill/s  case.  Cases  C.  L.  360. 

<^)  4  St.  Tr.  Sect*  49.  And  it  hath  been  (g)  admitted,  that  the  king's  pardon 

579  to  386.  ^f  ii^g  burning  of  the  hand  on  a  conviction  of.  manslaughter  had 

(h)  Sup.  c.  33.  the  same  effect  as  to  this  purpose,  as  the  burning  would  have 

secu  129.  had,  which  is  (h)  agreed  to  restore  the  party  to  his  credit. 

(•)  By  the  lords  Sect.  50.  But  it  hath  been  adjudged,  (i)  that  a  pardon  is  of  no 
Warwick's  tiial   'D^QQ^i'  of  forcc,  as  to  this  purpose,  till  it  have  passed  the  great 

5  State  Trials,  '  Seal. 
167  to  178. 

0*)  Hobart,  67.  Sect.  51.  Also  it  is  said,  {j)  that  the  pardon  of  a  felony  wiJl 
^^'  not  make  an  arrest  for  it,  by  one  who  did  not  know  of  the  pardon, 

unlawful,  because  such  arrests  being  for  the  public  good  are  to 
be  favoured ;  and  therefore  shall  not  be  actionable  by  reason  of 
such  a  pardon,  as  scandalous  words  shall  be,  because  they  de- 
serve no  favour. 

t  And  it  is  enacted  by  4  Geo.  1.  c.  11.  s.  2.  *'  That  where 
any  offender  shall  be  transported,  and  shall  have  served  his 
term  according  to  the  order  of  the  court,  such  service  shall  have 
the  effect  of  a  pardon  to  all  intents  and  purposes,  as  for  the 
crime  for  which  be  was  so  transported,  and  shall  have  so  served." 

(fc)  3  St.  Tr.  Sect.  52.  I  do  not  (ft)  find  it  clearly  settled,  whether  the'pardon 

**K  w^*7^      ^^  *  conviction  of  perjury  makes  the  party  a  good  witness. 

5  Mod.  15, 16.  Raymond,  369,  370. 379, 380.  Kelynge,  37,  38  1  Sideriin,  53.  S21, 222.  3  Le- 
Tins,  426.  A  pardon  of  perjury  at  common  law  restores  the  party  to  bis  credit  and  competency,  Giib. 
L.  £.  142.  Reillv's  case.  Cases  in  C.  L.  360;  but  by  5  Elis.  c.  9.  tbe  king  is  by  express  words  re- 
strained from  pardoning  a  perjnry  on  the  statute.    Gilbi  L.  £.  142. 

Sect.  53.  If  a  man  be  convicted,  or  deprived,  or  otherwise 

punished  for  an  offence  during  a  session  of  parliament,  and  at 

the  same  session  an  act  passeth  which  pardons  t^e  offence,  it 

(0  C.  Eliz.  41.    seems  agreed,  (/)  that  the  conviction  or  deprivation,  &c.  are  ipso 

Latch,  22.        facto  avoided ;  because  the  act  taking  effect  from  the  first  day  of 

the  session,  (1)  it  now  appears  that  the  offence  was  pardoned  at 
the  time  of  the  conviction,  &c. 

M  6  Coke,  14.  Also  it  hath  been  adjudged^  that  where  an  act  of  parliament 
C.  Car.  67, 68.  expressly  pardons  such  and  such  crimes  from  a  certain  day  before 
Vide  Latch.  22.  ^^  session,  it  thereby  avoids  all  (m)  convictions,  and  (n)  depriva- 
141.  .  tions,  and  (o)  awards  of  costs  and  amerciaments  (p),  &c.  for  such 

8  H.  5.  2.  ^  crimes,  whether  such  convictions,  &c.  were  before  or  after  the 
F.  Finesl  2L  session,  because  it  appears  to  be  the  intent  of  the  parliament  that 
Pardon,  6.  such  crimes  shall  no  way  be  punished,  which  cannot  take  effect 
(n)  6  Coke,  13.  if  guch  couvictions,  &c.  continue  in  force. 

But  tbu  case  '5^^^- 

has  often  been  denied  to  be  law,  1  Keble,  780.  I'Sideran,  164.  222.  (o)  Latch.  190.  Noy,  91. 
Cro.  Car.  47.  (p)  36  K.  6.  24,  25.  37  H.  6.  21.  F.  Chart.  22.  5  Coke,  49.  Co.  Litt.  126.  C. 
Jac.  64.  Moor,  394.  Cro.  Elis.  768.  778.  Whether  an  excommnnictttion  be  pardooed  by  a  general 
pardon  of  all  contempts,  &c.  sup.  sect.  41. 

■ 

(l)  Bat  all  acts  of  parliament  are  now  dated  on      are  generally  made  to  take  effect  from  and  after 
the  day  on  which  they  receive  the  royal  usent  and      the  passing,  via.  from  that  day. 
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Sect.  54.  But  it  seems  to  be  a  settled  (q)  rale,  that  no  pardon  (9)  iLerinziS. 
by  the  king,  without  express  words  of  restitution,  shall  divest,  a^Modem  53 
either  from  the  king  or  (r)  subject,  an  interest  either  in  lands  or  |  Keble,  695.* 
goods  vested  in  them  by  an  attainder  or  conviction  preceding.  757. 817. 92i, 
Yet  it  seems  (s)  agreed,  that  a  pardon  prior  to  a  conviction  shall  l^i^^^Q  ^q^^ 
prevent  any  forfeiture  either  of  lands  or  goods.  241,  $42/ 

I  Saunders,  369,  S6S,    1  Siderfin,  167,  168.  264.    Theloal.  1.  1.  c.  85.  sect  8.    (r)  Djer,  34.    Finch, 
467.    ThdoaL  i.  1.  c  15.  sect.  3.    («)  5  Coke,  110.    Owen,  87.    4  State  Trials,  119.    t  Mod.  53. 

Sect.  55.  It  hath  been  adjudged,  {t)  that  a  clause  of  release  of  (0 1  Le^- 120. 
''  all  judgments  and  executions"  in  a  general  pardon  extends  as  75^^8-^7.^921 
well  to  debts  due  to  the  king  by  assignment  or  forfeiture,  as  to  922! 
those  orisinally  due  to  him,  and  that  it  doth  not  restore  them  to  1  Saund.  362. 
the  person  who  assigned  or  forfeited  them,  but  extinguishes  them  jg^       ' 
in  the  hands  of  the  debtor. 

Sect.  56.  It  seems  agreed,  that  notwithstanding  the  king's  par-  rv)Sap.s.26.83. 
don  to  a  simonist  coming  into  his  church  contrary  to  the  purport  J^T®"'  ^'Vru 
of  3 1  Eliz.  c.  6.  or  to  an  officer  coming  into  his  office  by  a  corrupt  ^  j^^  ^^o! 
bargain,  contrary  to  the  purport  of  5  and  6  £dw.  6.  c.  I6.  may  Watson's 
save  (i?)  such  clerk  or  officer  from  any  criminal  prosecution  in  re-  clergyman's 
spect  of  the  corrupt  bargain ;  yet  it  shall  not  (m)  enable  the  clerk  (tp)'3  inst.  i54. 
to  hold  the  church,  nor  the  (w)  officer  to  retain  the  office,  because  3  Bnlst.  90, 9i. 
they  are  absolutely  disabled  by  statute.  See  Bk.  1. 

iKebie,  781. 

Sect.  51.  Also  it  seems  (x)  agreed,  that  the  king's  pardon  can-  (x)Co.  lit  8. 
not  salve  the  corruption  of  blood  (1)  by  attainder  of  treason  or  ^i^'^^  ^^ 
felony.  uu' 

1  Hale,  358.    2  Comm.  254.    4  Comm.  395. 

As  to  the  Third  General  Point,  viz.  Whether  a  pardon 
may  be  waived. 

Sect.  58.  I  take  it  to  be  (y)  agreed,  that  a  general  pardon  by  Or)Seebk.i. 
parliament  cannot  be  waived,  because  no  one  by  his  admittance  P*  ^^  ^^^ 
can  give  a  court  a  power  to  proceed  against  him,  when  it  appears  169/103. 
there  is  no  law  to  punish  him.  B.  Notice,  1. 

26  H.  8.  7. 

I I  H.  4.  41.    B.  Cor.  30.  200.    Indict.  2.    F.  Cor.  89.    Crompton,  116.    Foster,  43.   4  Comm.  394. 

Sect.  59.  But  it  is  (2)  certain,  that  a  man  may  waive  the  benefit  («)  S.  P.  C. 
of  a  pardon  under  the  great  seal ;  as  where  one  who  has  such  a  ^^  ^orone  200. 
pardon  doth  not  plead  it,  but  takes  the  general  issue,  after  which  Kel vnee,  24. 
be  shall  not  resort  to  the  pardon.  Jenk.  Cent.  129. 

^  Hale,  252. 

Foster,  40.    Wilson,  150.  and  vide  the  case  of  Rex  v.  Haines,  Wilson,  214.  where  the  benefit  of  an  act 
of  grace  was  allowed  after  the  general  issne  pleaded. 

'  And  now  I  am  to  shew  in  what  manner  a  pardon  is  to  be  taken 
advantage  of;  which  I  shall  consider,  * 

1 .  In  relation  to  a  general  pardon  by  parliament. 

2.  In  relation  to  a  particular  pardon  under  the  great  seal. 

And 

(1)  But  cormption  of  blood,  except  in  cases  of  treason  and  morder,  is  abolished  by  st.  54  Geo.  3. 
c,  145.  see  JMIIS0,  tit.  ••  forfeitiire."  \ 


550  OF  PARDON-  Bk.  £. 

And  First,  As  to  the  pleading  of  a  general  pardon  by  parlia- 
ment. 

(a)  Sara.  «52.         Sect.  60.  It  seems  (a)  agreed,  that  if  any  persons  are  excepted 

C^ar  32  ^^^  ^^  ^^'  ^^^  court  IS  not  bound,  and  some  (6)  have  holden  that 

Cromp.  115.  it  hath  no  power  in  discretion^  to  give  any  person  the  benefit  of 

C.  EiuE.  768.  it  unless  it  be  pleaded. 

778.  '^ 

6  Coke,  79.    Moor,  770.    Raym.  «3.    2  Inst  2S4.    2  Roll.  307.    C.  EHz.  4.    Moor,  619.    (5)  Lbon. 

300.    C.  £[12. 125.    Con.  Lane,  71.    Moor,  394.    Vide  5  Coke,  49.    C.  Car*  32.    YelTcrton,  126* 

(c)  8  £.  4. 7.  Also  it  seems  generally  agreed>  that  if  the  body  of  such  a  par- 

F  p'^*  ^^3'  ^^^  either  excepta  divers  particular  persons  by  name,  or  excepts 

B.  Plead.  124.  &U  those  who  come  under  a  general  description,  as  **  all  those 

Con.  2 Leon.  26.  who  adhered  to  J.  S.  &€•"  no  one  can  demand  the  benefit  of  it, 

(d)^8  E.  4^7.  without  expressly  shewing,  in  the  (c)  first  case,  that  he  is  not  one 

F.  Pardon,  3.  of  the  persons  excepted,  and  in  the  latter  {d)  case,  that  he  is  not 

Plowden,  103.  included  in  such  description.     And  if  he  happen  to  be  of  the 

B^^Ch  te  66  ^^^^  name  with  one  of  the  persons  excepted  by  name,  it  is  said, 

4  H.  7, 8. '  '  ^^^^  it  ^iU  i^ot  (e)  be  sufficient  for  him  to  aver  that  he  was  none 
Dyer,  27.  of  the  persons  excepted,  without  adding  that  he  is  a  different 

5  \^%^I'^'  person  from  such  other  of  the  same  name.    Which  how  it  can  be 

(()8E.4.7.        *^.    ,         ,         .  1  ....  ^       -  .       , 

S.  P.  C.  103.  tried,  unless  it  appear  by  some  additions  to  the  name  m  the  sta- 
F.  Pardon,  3.      tute,  may  deserve  to  be  considered. 

(/}  Vide  1  Lev.  But  if  the  body  of  a  statute  be  general  as  to  all  persons  what- 
26-  soever,  and  afterwards  some  are  excepted  in  the  provisoes,  (f) 

Ravm'^  perhaps  it  may  be  sufficient  to  plead  such  a  pardon,  without  any 

ig)  1  LeT.  26.  averment  that  he  who  pleads  it  is  none  of  the  persons  so  ex- 
88.  cepted ;  it  being  a  (g)  general  rule,  that  where  a  man  is  within 

cT^ar.  M5.  ^^^  general  words  of  the  body  of  a  record  or  deed  which  is  qua- 
Vide  the  earl  of  Ufied  by  subsequent  provisoes,  it  is  sufficient  for  him-  to  bring  his 
Salisbury's  case,  case  within  such  general  words,  and  that  the  exceptions  in  such 
more  fuiiyre-     P^ovisoes  ought  to  be  shewn  of  the  other  side. 

ported,  Carth.  131,  &c.    Bat  «ee  RatclifTe's  ease,  Foster,  43. 45. 

W  Sam.  252.         Sect,  6i.  But  it  seems  agreed,  (A)  that  the  court  is  so  far  bound 

26°H.  8?V.  '  *^  ^^®  notice  ex  officio  of  a  general  pardon  by  parliament,  which 

B.  Notice,  1.  extends  to  all  persons  in  general  without  exception,  that  it  cannot 

^^\  *®  Q  proceed  against  any  person  whatsoever  as  to  any  of  the  offencey 

3  InVi**.'  pardoned,  though  he  be  so  far  from  pleading  it,  or  praying  the 

11  H.  4. 41.  benefit  of  it,  that  he  does  all  he  can  to  (i)  waive  it. 

B.  Corone,  30. 

IndictmeRt,  2.    2  Roll.  307.    (i)  Sup.  sect.  58. 

0)  Noy,  100.        Sect,  62.  Also,  where  a  general  act  of  pardon  excepts  certain 

MJo^62of'  ^^^^^  ^^  crimes,  there  is  (J)  no  need  to  aver  that  the  crime 

2  Leonard,' 26.  whereof  a  person  is  indicted  is  not  one  of  such  excepted  crimes; 
Carthew,  132.  but  the  court  ought  judicially  to  take  notice  whether  it  be  ex- 

3  Inst.  234. 

(fc)  c.  Eliz.  125.  Sect.  63.  Also,  where  such  a  statute  excepts  only  one  particular 
2  Leonar.  26.  person,  it  hath  been  (A)  said,  that  there  is  no  need  of  an  averment 
IT.IT.         '^'  ^^^^  ^  person  indicted  is  not  such  person ;  but  that  the  court  is 

to  take  notice  whether  he  be  or  not. 

Seconbly,  As  to  the  taking  advantage  of  a  particular  pardon 

under 
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under  the  (1)  great  seaL  I  shall  observe  only  the  following  par- 
ticulars. 

■ 

Sect.  64.  First,  That  it  will  be  (/)  error  to  allow  a  man  the  (0  C.  Eliz,  isa. 
benefit  of  such  a  pardon  unless  it  be  pleaded. 

Sect.  65.  Secondly^  That  he  who  pleads  such  a  pardon  ought  («)  Sum.  s52. 
to  (m)  produce  it  sub  pede  sigilli,  though  it  be  a  plea  in  bar,  be-  ^^  y^'  ^^^* 
cause  it  is  presumed  to  be  in  his  custody,  and  the  (n)  propert}'  of  f^)  See  the 

it  belongs  to  him.  books  above 

cited,  and  Cro. 
Jac  70.  Sir.    Cro.  Car.  441,  449.    1  Jones,  S77.    1  Siderfin,  31 1.    C.  Elis.  217. 547. 716. 

Yet  if  a  man  plead  such  pardon  without  producing  it,  it  seems 
(o)  that  the  court  may  in  discretion  indulge  him  a  farther  day  to  ^^p^q'J^^' 
(>ut  in  a  better  plea ;  and  at  such  day  he  may  perfect  his  plea  by    '    '    * 
producing  the  charter. 

Also  it  seems  (p)  agreed,  that  there  is  no  need  in  a  plea  of  (p)  Vide  sup. 
mitrefoits  acquit,  &c.  to  produce  the  record  immediately ;  because  ^'  ^'  •****  *' 
it  is  pleaded  in  bar,  and  he  who  pleads  it  hath  neither  the  custody 
nor  property  of  it. 

Sect.  66.  Thihdly,  That  if  there  be  a  variance  (q)  between  the  (?)  Sum.  253. 
record  on  which  a  man  is  convicted  or  attainted,  and  his  charter  ^"P'  c,  ^*  ■•  » 
of  pardon,  yet  if  there  be  no  repugnancy  to  intend  that  the  same  ,3  lust.  240. 
person  or  thing  are  meant  in  both,  it  may  be  supplied  by  proper  S.  P.  C.  104. 
averments :   and  therefore  if  one  be  indicted  by  the  name  of  (r^^KeUwavjSS. 
*'  J.  S.  (r)  yeoman,"  and  pardoned  by  the  name  of  "  J.  S.  gentle-  Dyer,  S4. 
man,''  or  indicted  by  the  name  of  *'  B.  the  tasker,"  and  pardoned  J,  ^  ^'  ^^'  g. 
by  the  name  of  "  B.  the  son  of  W/'  he  may  make  good  the  g^^ i*8e!3. 33! 
variance  by  averring  that  he  is  the  same  person  intended  in  such  Ab.  F.  Brief, 
indictment  and  pardon :  or  if  in  an  indictment  (»)  of  the  death  of  »««°»'  contrary, 
J.  S.  the  stroke  being  supposed  to  have  been  given  "  on  the  first  /^\  ^^  ^^  ^  ^^^ 
**  of  August,"  and  in  the  pardon  "  on  the  third,"  the  party  may  Ab.  F.  ftion. 
aver  that  the  death  of  one  and  the  same  J.  S.  are  ^tended  in  ^®^"?'^*®4g 
both.    And  if  such  a  variant  pardon  be  pleaded  without  any  b.  Coroner29. 
such  averment,  it  seems  that  the  court  may  in  discretion  give  the  B.  Charter  db 
party  a  farther  day  either  to  {t)  perfect  his  plea,  or  to  (m)  purchase  5"^**°"/ ^^J^ 
a  better  pardon :  and  there  are  some  (x)  instances  in  old  books,  ^^^  ^  ^^^ 
where  upon  such  variance  the  court  took  an  inquest  of  office,  books  make 
whether  the  same  person  were  meant  in  both  records.  mention  of  any 

^  tTermentybut 

seem  to  imply  that  the  pardon  was  allowed  without  it,  notwithstanding  the  variance,  (t)  11  H.  4.  41. 
F.  Mon.  de  Faits,  128.  («)  3  Inst.  240.  1  Siderfin,  41.  26  Assise,  46.  Raymond,  13.  F.  (Met 
de  Court,  34.  B.  Charter  de  Pardon,  32.  B.  Office  de  Court,  25.  (s>  F.  Cor.  294.  3  Assize,  15. 
Ab.  F.  Corone,  166.  B.  Cor.  190.  B.  Variance,  63.  But  Brook,  in  abridging  this  case  under  the  title 
of  Charter  of  Pardon,  29.  makes  this  remark,  quod  mbrum  taOd, 

Sect.  67.  Fourthly,  That  no  such  pardon  can  be  pleaded  Vide  sect.  59. 
together  with,  or  after  the  general  issue,  unless  it  be  of  a  date  J^  treated*o^''* 
subsequent  to  the  time  of  the  pleading  such  issue,  because  other*  and  Ratcliffe's 
wise  it  is  waived  bv  it.  ^^^'  Foster,  C. 

Sect.  68.  Fifthly,  (v)  That  the  party  shall  not  be  obliged  to  («)37  H.  614. 

lay  F.  Charter,  21. 

(1)  That  no  such  pardon  is  eood  unless  under  sign  manual  importing  a  pardon  be  pleaded,  Hex  v. 

the  great  seal,  and  consequentiy  tliat  articles  of  Beaton,  1  Black,  479.     Vide  infra,  sect.  71 ;  the 

surrender  cannot  be  pleaded  as  amounting  to  m  case  of  the  King  v.  Murphy,  in  July  sesanon  1773; 

pardon,  1  State  Trials.  578,  &c.    Neither  can  the  and  Foster,  63. 
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lay  the  stress  of  his  case  on  any  particular  words  or  clause  in 
such  pardon^  but  may  take  advantage  of  the  whole. 

(f)  36  H.  6.  S4,  Sect.  69*  Sixthly^  That  after  an  (z)  amerciament  in  the  king's 
|p*  bench  hath  been  estreated  into  the  exchequer,  and  the  party, 

B.  Charter!  25.  being  taken  upon  process  from  thence,  hath  msisted  upon  a  par- 
don, and  been  denied  any  benefit  from  it,  yet  he  may  be  brought 
by  a  habeas  corpus  cum  causa  to  the  king's  bench,  because  the 
record  remains  there,  and  the  transcript  is  only  sent  into  the  ex- 
chequer,  and  may  plead  the  same  pardon  in  the  king's  bench, 
and  if  it  be  adjudged  sufficient,  may  have  a  supersedeas  to  the 
barons,  &c. 

(a)s.P.C.i03.  Sect.  70.  Seventhly,  That  while  the  statute  of  10  Ed w.  3. 
CromptoD,  115.  c.  2.  stood  in  force  (which  required  all  persons  pardoned  for 
3  H.  7. 5.  felony  to  find  sureties  for  their  good  behaviour  before  the  sheriff 

1  Kebie/p.  *  ^^^  corouers  within  three  months,  &c.)  no  pardon  of  {a)  felony 
1  Siderfin,  41.  could  be  allowed,  without  a  writ  out  of  chancery,  commonly 
Raymond,  13.  Q2Aled  a  writ  of  allowance,  testifying  that  the  party  had  found  (b) 
Cartiiew,i2i.  sureties.  Sic.  according  to  that  statute,  unless  it  were  dispensed 
But  there  never  with  by  a  special  clause  of  fion  obstante,  &c. 

-was  anj  neces- 

sity  for  sQch  writ  upon  a  pardon  of  treason.  C.  Eiis,  814.  Noy,  31.  (6)  That  a  breach  of  the  recog- 
nizance avoided  the  pardon,  3  H.  7.  pL  7,  S.  P.  C.  t03,  Crompton,  115.  See  Rex  v.  Chetwynd, 
Strange,  1803.    9  State  Trials,  54t. 

But  the  necessity  hereof  is  taken  away  by  5  and  6  Will.  & 
Mary,  c.  13.  which  hath  repealed  the  said  statute  of  10  Edw.  S« 
but  hath  provided,  "  That  the  justices  before  whom  any  pardon 
"  for  felony  should  be  pleaded,  may  at  their  discretion  remand, 
*'  or  commit  the  person  who  pleads  it  to  prison,  till  he  or  they 
shall  enter  into  a  recognizance  with  two  sufficient  sureties  for 
their  good  behaviour  for  any  time,  not  exceeding  seven  years* 
"  Provided  that  if  such  person  be  an  infant  or  feme  covert,  he  or 
she  may  find  two  sufficient  sureties,  who  shall  enter  into  a  re- 
cognizaifce  for  his  or  her  being  of  the  good  behaviour,  as  is 
"  aforesaid." 

(e)  Fitzherbert's  Sect.  71.  EiGHTHLY,  That  the  judges  may  insist  on  the  usual 
Abridgment,  lit.  fee  of  gloves  (c)  to  themselves  and  officers,  before  they  allow  a 

S  Jones,  56.    1  Siderfin,  452.    Kelynge,  25.    Palton  de  Pace  et  Regis,  88. 

1  Black.  Rep.        ^^^^  yg    NINTHLY,  That  the  mode  of  taking  advantage  of  a 

2  Black.  Rep.  pardon  upon  the  circuits  and  at  the  Old  Bailey  is  to  procure  the 
'^97.  king's  sign  manual  or  privy  seal  signifying  his  majesty's  intention 

to  afford  a  pardon  to  the  prisoner,  either  absolutely  or  conditionally 
as  the  case  may  be,  and  directing  the  justices  of  the  gaol-delivery 
to  bail  him,  on  his  entering  into  a  recognizance  to  appear  and 
plead  the  next  general  pardon  that  shall  come  out.  This  man- 
date the  justices  obey ;  taking  security,  if  the  pardon  is  condi- 
tional, for  the  performance  of  the  stipulation  upon  which  it  is 
granted ;  and  afterwards  issuing  their  warrant  to  the  gaoler  for 
his  discharge. 


it 

it 
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CHAP.  XXXVIII. 

OF  THE  GENERAL  ISSUE. 

Having  shewn  already,  that  the  General  Issue  is  pleadable 
in  capital  cases,  together  with  anjf  other  plea  in  bar  or  abatement 
which  is  not  repugnant  to  it ;  and  that  it  may  also  be  pleaded 
even  after  such  plea  found  against  a  defendant  (a):  and  having  (a)Cbap.  ss. 
also  shewn,  that  the  plea  of  the  general  issue  amounts  to  a  waiver  J:^??//^  ^^^' 
of  a  pardon  (ft):  and  what  is  a  good  general  issue  to  an  informa-  ^^9^   ^*     * 
tion  on  a  penal  statute  (c);  and  in  the  same  chapter  in  what  (c)Chap,  S6.    . 
manner  the  issue  is  to  be  joined  on  such  an  information,  and  '- f^* 
where  it  is  to  be  tried  (d) ;  W  Sect  73,74. 

I  shall  in  this  place  take  notice  only  of  the  following  parti- 
culars. 

Sect.  2.  First,  That  in  a  criminal  information  or  indictment  (f)  ^  Sid.  230. 
in  the  («)  king's  bench  for  a  misdemeanor,  and  also  in  an  indict-  ^)  c"  Cw^si. 
ment  before  (y*)  justices  of  the  peace,  the  issue  is  well  Joined  for  (^)  1  'cokeii7! 
the  king  by  the  words  '*  A.  B.  qui  pro  rege  sequiter  sinmiter,  &c.''  *''• 
without  any  addition,  shewing  that  A.  B.  is  the  proper  oflBcerfor  ^9.581.^'. 
this  purpose ;   for  it  shall  be  intended  that  he  was  sufficiently  387!  390. 
known  to  be  such  by  the  court.     But  (g)  in  all  precedents  I  meet  Hastal,  4i2. 
with  of  informations  of  intrusion,  the  issue  for  the  king  is  joined  to  361.    ^^ 
by  the  attorney-general,  (A)  naming  himself  such.  Rutoli  385. 

Sect.  3.    Secondly,  That  in  indictments  of  capital  crimes, 
after  the  defendant  hath  pleaded  "  quod  ipse  in  nuUo  est  inde  cul- 
'^pabilis,  et  inde  de  bono  et  maloponit  se  super patriafn*\[yi\i\chL  is 
the  general  form  of  pleading  the  general  issue  in  capital  cases, 
both  in  (t)  indictments  and  (A)  appeals),  the  usage  seems  to  have  (0  See  the  pie- 
been  immediately  to  award  process  against  the  jury,  without  any  ^^^  ' 
express  joining  of  issue  on  the  part  of  the  king  (Q.     But  in  the  Qt)  Coke,  Ent. 
precedents  of  appeals  of  felony,  whether  by  an  (m)  appellant  or  ^' 
(n)  approver,  generally  the  issue  is  expressly  joined  by  the  appel-  /n  4  Bnrr.f  084 
lant  and  approver  as  well  as  the  appellee*  to85. 

Treoiaine,  286. 
8  St.  Tr.  S87.  agree  that  it  is  not  nececsary  to  join  issoe  on  record.    And  see  Rez  v*  Dowlin,  5  Term 
Rep.  311.    Sed  vide  9  Rep.  63.      (m)  See  the  precedents  cited  to  the  precedent  letter.    Bnt  in 
RastaJ,  43.  after  the  general  issne  with  on,  &c«  the  process  is  immediately  awarded  against  the  jury, 
(n)  Rastal,  4S. 

Sect.  4.  Thirdly,  It  seems  (0)  the  better  opinion,  that  if  an  W  H.  4. 35. 
issue  be  joined  in  process  on  a  recognizance  for  the  peace,  whe-    '  ^P* 
ther  the  defendant  killed  J.  S.  and  such  issue  be  found  for  the 
king,  yet  shall  it  not  estop  the  defendant  to  plead  not  guilty  to  an 
indictment  or  appeal  for  the  death  of  the  same  J.  S. 

'  t  Sect.  5.   Fourthly,  It  seems,  that  on  the  general  issue  Kinloeh's  case, 
"  not  guilty,"  bein^  pleaded,  the  defendant  cannot  take  an  objec-  F<«t.  16. 
tion  in  law,  which  is  in  the  nature  of  a  plea,  to  the  jurisdiction  of 

the 
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the  court,  nor  can  any  evidence  be  received  to  support  such  an 
objection  on  that  issue,  but  such  matter  must  be  specially 
pleaded. 


CHAP.  XXXIX, 
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A  PERSON  having  pleaded  "  not  guiky*'  is  to  be  tried  either, 

1 .  By  his  country. 

2.  By  his  peers. 

3.  By  battle.  (1) 

But  before  I  consider  what  is  proper  to  each  of  these  in  their 
order,  I  shall  endeavour  to  shew, 

1 .  In  what  cases  a  prisoner  may  have  counsel  to  assist  him  in 
his  defence. 

2.  Where  he  may  have  a  copy  of  the  indictment. 

As  to  the  first  of  these  particulars,  viz.  In  what  cases  a  pri- 
soner may  have  counsel  to  assist  him  in  his  defence. 

(a)  3  Inst.  29.      [  Sect,  1.  I  take  it  to  be  a  settled  (a)  rule  at  common  law,  that 

7%'  A  IS  no' counsel  shall  be  allowed  a  prisoner,  whether  he  be  a  (b)  peer 

Finch/386!  ^^  commoner^  upon  the  general  issue,  on  an  indictment  of  treason 

9  Bubt.  147.  or  felony,  unless  some  point  of  law  arise  proper  to  be  debated. 

B.  Cor.  .^4. 

F.  Cor.  31.  C.  Car.  147.  S.  P.  C.  151.  9  £.  4.  2.  1  Lerias)  86.  Dr.  and  St  b.  f.  c.  48.  1  St. 
Tr.  70.  S  St.  Tr.  1002.  See  the  books  cited  to  the  other  parts  of  this  chapter.  (b)  1  St  Trials, 
70.  965.  634.     4  St  Trials,  355.    3  Inst.  39.    1  Rush.  Col.  94.     Foster,  231. 

Sect,  2.  This  indeed  many  have  complained  of  as  very  unrea- 
sonable ;  yet  if  it  be  (Considered,  that  generally  every  one  of  com- 
mon understanding  may  as  properly  speak  to  a  matter  of  fact,  as 
M«BuUti47  ^^  ^^  y^ere  the  best  lawyer;  and  that  it  requires  no  manner  of 
3  Inst  ;29.  skill  to  make  a  plain  and  honest  defence,  which  in  cases  of  this 
See  the  opiuioas  i^ind  ig  always  the  best ;  the  simplicity,  the  innocence,  the  artless 
il  .Jj  rJ?!**^^     and  the  in&cenuous  behaviour  of  one  whose  conscience  acquits 

foster,  Llis-  *  »        %       '  ■•••  •  i  '-i^k. 

course  of  High  him,  having  something  in  it  more  moving  and  convmcmg  than  tne 
Treason,  s.7.  p.  highest  eloquence  of  persons  speaking  m  a  cause  not  their  own. 
and  oTsirilo-  ^^^  ^^  ^^  ^^  further  considered  that  it  is  the  (c)  duty  of  the  court 
bert  Atkyns  lo  be  indifferent  between  the  king  and  prisoner,  and  to  see  that 
upon  this  point,  ^j^  indictment  be  good  in  law,  and  the  proceedings  regular^  and 
4ltaT"TriaL^^'  ^^^  evidence,  legal,  and  such  as  fully  proves  the  point  in  issue, 
130. 174.     '     there  seems  no  great  reason  to  fear  but  that  generally  speaking, 

the  innocent,  for  whose  safety  alone  the  law  is  concerned,  have 

rather 

(1)  As  tlie  tppeal  is  sbolbhed  by  59  Geo.  3.  c.  46.  trial  by  battle  cannot  now  be  had. 
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rather  an  adtantaffe  thin  a  prejudice  ki  having  the  court  their 
cmly  coun$eL  Whereaa,  on  the  other  side,  the  very  speech, 
gesture,  countenance,  and  manner  of  defence  of  those  who  are 
guilty,  vfhen  they  speak  for  themselves,  may  often  help  to  disclose 
the  truth,  which  probably  vi^ould  not  so  well  be  discovered  from 
the  artificial  defence  of  others  speaking  for  them. 

Sects,  But  the  law  allows  a  defendant  the  same  benefit  of  ((l)S.  P.  C.i5i. 
counsel  in  an  {d)  appeal,  whether  capital  or  not  capital,  as  in  any  p*^*  ^  ^^  ^^' 
other  action.     Perhaps  for  this  reason  among  (e)  others,  because  pJ^^^  ^^ 
appeals  are  presumed  to  be  generally  cairied  on  with  greater  Keiiway,  ira. 
heat  and  spleen  than  indictments,  and  yet  are  not  so  much  to  be  ^'«*^'  ^^' 
favoured,  as  being  for  the  most  part  rather  grounded  on  a  desire  9  £,  4  *g,  ' 
of  private  revenge  than  of  public  justice;  and  therefore  the  de-  B.  Corone,  54^ 
fendant  shall  have  at  least  the  same  advantage  in  them  as  in  com-  J;^*^"®' ^i; 

^  (e)  Dr.  and  St, 

mon  actions.  bk.  2.  c.  48. 

Sect.  4.  Also  upon  indictments,  the  court  will  never  refuse  to 
assign  the  prisoner  counsel  to  argue  a  doubtful  point  of  law,  bap- 
pemng  to  arise  at  or  after  his  trial ;   as  where  it  shall  appear 
questionable  whether  the  facts  proved,  if  true,  fully  (f)  amount  (/)  ^  Inst. 
to  the  crime  charged  against  him ;  or  whether  the  persons  offered  |  ^  rp^  ^^ 
to  be  evidence  against  him  be  (g)  legal  witnesses,  in  respect  to  Rash.  Stafford^ 
such  or  such  exceptions  against  them ;  or  whether  certain  persons  ^'^i* 
returned  (A)  of  his  jury  can  be  lawful  jurors,  in  respect  of  certain  ^|^^ 
objections  against  them ;  or  whether  the  (t)  indictment  or  {k)  (h)  3  St.  Tr. 
procesSi  Sic.  be  strictly  legal;  in  all  which  cases  the  prisoner  must  ^?^- 
(0  propose  the  point,  and  (m)  if  the  court  think  it  will  bear  a  de-  ^j^i^J^'^^  H] 
bate,  they  will  assign  him  counsel  to  argue  it.  C  Car.  ur. 

9  Hale,  336. 
(k)  S  Inst  f  9. 157.     6  Coke,  14.       (0  3  Inst.  137.      S  St  Tr.  76^.        (m)  2  St.  Tr.  694. 701«  709. 
763,764.    3  St.  Tr.  876. 

Sect.  5.  Also,  wherever  a  prisoner  hath  a  (;i)  pardon  or  other  (n)3  lnat.29. 
(o)  special  matter  to  plead  to  an  indictment^  or  an  (p)  error  to-  l^J^^^  ^ 
assign  in  order  to  reverse  an  outlawry,  the  court  will  of  course  F.Off.de'coaVt, 
lissign  him  counsel.    And  it  is  (q)  said,  that  for  such  collateral  34. 
matters  any  one  may  be  of  counsel  to  the  prisoner  without  any  ^^c^jj'ljam 
assignment.  Finch.W 

(p)  t  Jones, 
180.    C.  Cah  365.    Yet  tn  the  Year  Book  of  1  H.  7. 13.  the  coart  refused  it,  because  the  party  was  of 
very  bad  fame.       (9)  f  Jones,  ISO.    Str.  834.    9  State  Trials,  85.    Foster,  S32.    See  also  Ratcliffe's 
case,  Foster,  42.  where  upon  the  trial  of  a  collateral  issue  the  prisoner  had  the  assistance  of  counxl. 

Sect.  6.  But  if  a  question  arise  on  the  trial  of  a  peer  concern- 
ing the  course  of  parliamentary  proceedings,  the  lords  will  not 
(r)  suffer  it  to  be  argued  by  counsel,  but  will  debate  it  among  (r)  9  St.  Tr. 

themselves.  694.  696.  Vide 

the  trial  of*  die 
Dnchns  of  Kingstcm  for  iMgany,  before  the  peers,  11  State  Trials. 

Sect.  7.  There  is  a  case  in  the  Year  Book  of  {s)  Henry  the  W7H.4.36. 
Fourth,  where  a  seijeant  at  law,  as  amicus  curia,  offered  his  opi-  ^latuis.^yr. 
nion  to  the  court  concerning  the  trial  of  an  indictment  of  death, 
that  it  was  not  proper  to  proceed  in  it  till  the  year  and  day  were 
passed,  nor  doth  he  appear  to  have  been  any  way  reprehended 
for  it.    {t)  But  it  is  not  safe  for  any  one  to  be  either  counsel  or  (0«SLTr.«7t, 
solicitor  to  one  in  prison  for  a  capital  crime^in  order  to  prepare  E^'^gg'  ^^' 
him  for  his  trial,  without  an  assignment  from  the  court.     But  by       '      V 

leave 
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leave  of  the  court,  prisoners  haye  sometimes  been  indulged  the 
(u)  3  St.  Tr.  assistance  of  counsel,  not  oqly  to  (u)  advise  them  in  prison,  but 
1^-  (x)  also  to  stand  by  them  at  the  bar :  but  it  is  said,  {y)  tha^  in 

1*4*  ^  strictness,  they  ought  not  to  be  prompted  by  them  as  to  matters 
(y)  9  St.  Tr.  of  fact,  (z)  nor  to  have  the  assistance  of  any  papers  drawn  up  by 
^\^'  counsel  to  prepare  them  for  their  trial. 

73«.    «*St.  Tr.  743. 76f,  763.  770. 

Sect.  8.  After  a  prisoner  hath  had  counsel  assigned  him,  the 

(a)  3  St.  Tr.  court  will  uot  (a)  discharge  them  without  his  consent,  though  they 
2^«  desire  it,  but  will  sometimes  add  others  to  them. 

(b)  1  Bukt.  85.       '^^^^^  ^'  ^^  ^^  (^)  ^^^^>  ^^^^  ^^^  court  cannot  assign  an  appellee 

any  of  the  king's  counsel ;  but  that  if  they  will,  they  may  be 
either  for  or  against  them. 

Sect.  10.  It  having  been  found  by  experience  that  prisoners 
GM«iE^urr.638.  ^^^^  ^^^°  often  Under  great  disadvantages  from  the  want  of 

counsel,  in  prosecutions  of  high  treason  against  the  king's  person, 
which  are  generally  managed  for  the  crown  with  greater  skill  and 
Sir  Barthol<»-  2eal  than  ordinary  prosecutions,  it  is  enacted  by  7  Will.  3.  c.  S. 
warthe^fint  '*  That  all  and  every  person  and  persons  whatsoever  that  shall  be 
counsel  assigned  **  accused  and  indicted  for  high  treason,  whereby  any  corruption 
by  virtue  of  this  "  of  blood  mayor  shall  be  made  to  any  such  offender  or  offenders, 

"  or  to  any  the  heir  or  heirs  of  any  such  offender  or  offenders, 
"  or  for  misprision  of  such  treason,  shall  be  received  and  admitted 
"  to  make  his  and  their  full  defence  by  counsel  learned  in  the 
''  law :  and  Jn  case  any  person  or  persons  so  accused  or  indicted 
'*  shall  desire  counsel,  the  court,  before  whom  such  person  or 
*'  persons  shall  be  tried,  or  some  judge  of  that  court,  is  autho- 

(c)  In  the  case    «  nged  and  required,  immediately  upon  his  or  their  request,  (c) 

of  Lord  Georee    *<*_-4.^i  lj  / 

Gordon,  Mr.  ^^  assign  to  such  person  or  persons,  such  and  so  many  counsel, 

Erskine  moved  ''  not  exceeding  two,  as  the  person  or  persons  shall  desire,  to 

*'''V°}^**^  "  whom  such  counsel  shall  have  free  access  at  all  seasonable 

signed ;  but  "  hours  ;  any  law  or  usage  to  the  contrary  notwithstanding." 

BuUer,  Justice,  doubted  whether  this  application  ought  not  to  be  made  by  the  prisoner  himself  at  the  bar, 
the  words  of  the  statute  being  "  upon  Att  or  their  request  3"  but  the  attorney-general  consenting,  the 
motion  was  allowed.    Douglas,  591. 

Sect.  11.  But  by  7  Will.  3.  c.  3.  s.  3.  it  is  provided,  "  That 
"  any  person  being  indicted  of  such  treason  may  be  outlawed, 
''  &e.  and  where  by  the  law,  after  such  outlawry,  he  may  come  in 
"  and  be  tried,  he  shall  upon  such  trial  have  the  benefit  of  the 
'*  said  act." 

See  Ld.  Win-  Sect.  12.  And  by  7  Will.  3.  c.  3.  s.  12  and  13.  it  is  further  pro- 

6  State  Trials  ^^^^d*  "  That  nothing  in  the  said  act  shall  extend,  or  be  construed 
p.  17.  '  ''  to  extend  to  a^y  impeachment  or  other  proceedings  in  parlia- 
ment whatsoever.  And  also,  that  it  shaU  not  any  ways  extend 
to  any  indictment  of  high  treason,  nor  to  any  proceedings 
thereupon  for  counterfeiting  his  majesty's  coin,  his  great  or 
privy  seal,  his  sign  manual,  or  privy  signet.'^ 

t  Sect.  13.  But  now  by  20  Geo.  2.  c.  30.  it  is  also  enacted, 
"  That  all  and  every  person  and  persons  whatsoever  who  shall  be 
"  impeached  by  the  Commons  of  Great  Britain  of  any  high  tresis 
'*  son,  whereby  any  corruption  of  blood  may  or  shall  be  made  to 

"  any" 
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any  such  offender  or  offenders,  or  to  any  the  heir  or  heirs  of  any 
**  such  offender  or  offenders,  or  for  misprision  of  such  treason, 
shall  be  received  and  admitted  to  make  his  or  their  full  defence 
by  counsel  learned  in  the  law,  not  exceeding  two  counsel,  who 
shall  be  assigned  for  that  purpose,  on  the  application  of  the 
party  or  parties  impeached  at  any  time  after  the  articles  of  im» 
'^  peachment  shall  be  exhibited  by  the  Commons." 

As  to  the  second  particular,  viz.  Where  a  prisoner  may  have  a 
copy  of  the  indictment  against  him. 

Sect.  14.  It  is  said,  (rf)  that  by  the  common  law  it  is  always  (^)  ^  Le^*  c®« 
denied  in  cases  of  treason  or  felony  (1).     Yet  if  a  prisoner  take  ^  stV.  644. 
a  legal  exception  to  an  indictment,  it  is  said,  (e)  that  the  court  sstTr.ri  1.765. 
will  grant  him  a  copy  of  so  much  as  concerns  his  exception.  ^  ^^  "^f-  ^^ 
Also,  if  he  have  such  matter  to  plead  which  cannot  well  be  put  Ihowfisi. 
into  form  widiout  knowledge  of  the  charge  against  him  as  laid  in  i  Siderfin,  85. 
the  indictment,  as  autrefoits  acauit,  &c.  it  is  (y)  said,  that  the  ^  Hale,  236. 
court  will  give  him  the  heads  of  the  indictment,  to  enable  him  to  ^  siderfiQ  85. 
have  his  plea  so  drawn  as  to  suit  the  charge  against  him.  (/)  t  St.  Tr. 

711. 

Sect.  15.  But  by  7  Will.  3.  it  is  enacted,  "  That  every  person  Foster,  40. 
"  and  persons  indicted  for  high  treason,  except  for  counterfeiting 
"  the  coin,  or  the  great  or  privy  seal,  or  sign  manual  or  privy 
"  signet,  shall  have  a  true  copy  of  the  whole  indictment,  but  not 
*'  the  names  of  the  witnesses,  iSive  days  at  the  least  before  trial, 
**  to  advise  with  counsel  thereupon,  to  plead  and  make  their  de- 
'^  fence,  his  or  their  attorney  or  agent  requiring  the  same,  and 
*'  paying  the  officer  his  reasonable  fees  for  writing  thereof,  not 
''  exceeding  five  shillings  for  the  copy  of  every  such  indictment." 

Sect.  16.  It  is  said  this  must  be  intended  five  days  before  c    ^  n      aa^ 

,  ,,  t       1       •     .      .  1       Sec  1  ISorr.  043. 

arraignment,  because   the  prisoner  pleads  tnstanter  upon  the  Douglas,  59i. 
arraignment. 

What  exceptions  may  be  taken  to  such  indictment,  and  when, 
hath  been  shewn,  chapter  the  twenty-fifth  (g).  (g)  Sect.  145  to 

t  Sect.  17.  It  is  also  enacted  %y  7  Anne,  c.  21.  s.  11."  That 
from  and  after  the  decease  of  the  Pretender,  when  any  person 
is  indicted  for  high  treason,  or  misprision  of  treason,  a  list  of 
^*  the  witnesses  that  shall  be  produced  on  the  trial  for  proving 
the  said  indictment,  and  of  the  jury,  mentioning  the  names,  (p)  (p)9St.Tr.679. 
profession,  and  places  of  abode  of  the  said  witnesses  and  jurors,  the  case  of  John 

**  ;hall  Mathews. 
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(1)  By  an  order  of  the  judges  in  the  26  Car.  t, 
(prefixed  to  Kelynge's  Reports)  made  for  the  regu- 
ktioa  of  the  Old  Bailey  sessions,  it  is  ordered, 
"That  no  copies  of  any  indictment  for  felony  be 
given  without  special  order,  upon  motion  made  in 
open  court  at  the  ^eral  gaol-delivefy ;  for  the 
late  freouency  of  actions  against  prosecutors  (which 
cannot  be  without  copies  of  the  indictment)  de- 
terreth  people  from  prosecuting  for  the  king  upon 
^ust  occasions."  Aud  agreeable  to  this  practice,  it 
IS  usual  upon  the  dicdts  to  apply  to  the  court  for 
a  copy  of  the  indictment,  upon  the  acquittal  of  the 


prisoner,  where  the  prisoner  intends  to  bring  an 
action  for  a  malicious  prosecution ;  which  the  court 
grants  or  reftises  in  its  discretion,  according  to  the 
circumstances  of  the  case.  But  in  Brangaii's  case, 
1  L.  C.  L.  82.  Willes,  C.  J.  is  reported  to  have 
said,  that  by  the  laws  of  this  realm,  every  prisoner 
upon  his  acquittal  has  an  undoubted  right  and  title 
to  a  copy  of  the  record,  for  any  use  he  may  think 
fit  to  make  of  it,  and  that  after  a  demand,  the  pro- 
per ofBcer  might  be  punished  for  refusing  to  make 
out  a  copy. 


1 
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(i>Tbe  case  of  *<  (|)  gh«Il  be  aUo  givQii  at  the  same  time  that  &e  copy  of  the  in- 
GorfOT^Hnary  "  dictment  is  delivered  to  the  party  indicted ;  and  that  eopies  of 
Term,  i\  Geo.  '*  all  indictments  for  the  offences  aforesaid,  with  such  lists,  shaH 
3.  was  the  first  «  ^e  delivered  to  the  party  indicted,  ten  days  before  the  trial,  and 
p^ed  Snce  this  **  ***  presence  of  two  or  more  credible  witnesses." 

met  took  effect. 

The  attorney-general,  as  the  onW  method  of  compljing  with  the  directions  of  the  act,  moved  the  king's* 
hench  for  a  rule  upon  the  shcrin,  to  deliver  to  the  prosecutor  a  list  of  the  jurymen  he  intended  to  return 
upon  the  panel,  in  order  that  the  prosecutor  mieht  he  enabled  to  deliver  such  list  to  the  prisoner ;  and 
the  rule  was  drawn  accordingly  %  for  the  teinu  of  which,  vide  Douglas,  691. 

t  Sect.  18.   But  it  is  enacted  by  6  Geo.  3.  c.  53.  '*  That 
''  nothing  contained  in  the  above  last  recited  act  shall  any  ways 
extend  to  any  indictment  of  high  treason  for  counterfeiting  his 
majesty's  coin,  the  great  seal  or  privy  seal,  his  sign  manual  or  \ 

privy  signet,  or  to  any  indictment  of  high  treason,  or  to  any  pro- 
ceedings thereupon  against  any  offender  or  offenders  who  by 
any  act  or  acts  now  in  force  is  and  are  to  be  indicted,  arraigned, 
triedy  and  convicted  by  such  like  evideucei  and  in  such  manner, 
^'  as  is  used  and  allowed  against  offenders  for  counterfeiting  bis 
^  majesty's  coin." 
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CHAP.  XL. 
OF  THE  JURY. 

§ 

f  OR  the  better  understanding  what  more  particularly  relates  to  a 

(«)  Chap.  5,  s.    xxvbX  by  the  country  in  capital  cases,  having  shewn,  {a)  that  by 

»  virtue  of  a  special  commission,  justices  of  oyer  and  terminer  may 

sit  in  one  county  for  the  trial  of  a  fact  in  another  by  the  proper 
(h)  Chap.  25.  s.  jurors :  And  having  also  shewn  (b)  what  is  a  proper  place  from 
92, 93.  whence  a  vitne  may  come : 

I  shall  in  this  place  only  consider, 

1.  From  what  county  the  jury  is  to  be  returned. 

2.  By  virtue  of  what  process. 

3.  Before  what  court. 

4.  How  they  may  be  challenged. 

As  to  the  first  of  these  particulars,  viz.  From  what  county  the 
jury  is  to  be  returned. 

I  shall  endeavour  to  shew, 

1 .  From  what  county  they  are  to  be  returned  for  the  trial  of  the 
general  issue. 

%  From  what  county  for  the  trial  of  a  foreign  plea. 

As  to  the  First  Point,  viz.  From  what  county  a  jury  is  to  be 

returned  for  the  trial  of  the  general  issue. 

Sect. 


I 
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Sect.  1.  I  take  it  to  be  (c)  agreed,  that(£f)  regularly  by  the  ^Dvfr,^;^. 
common  law  they  mufit  be  returned  in  all  cases,  for  the  trial  of  f.  Co'rone/i94.' 
the  general  issue,  from  the  same  county  wherein  the  fact  was  com^  ^  Inst.  sr. 
mitted.     And  it  is  said,  that  in  an  appeal  of  death,  where  the  l^^!?*?*'.^!'*, 
wound  was  given  in  one  county,  and  the  party  died  in  another,  (d)  Inf.  s.  5. 
the  jury,  (e)  ought  to  be  returned  from  each  county  before  the  (e)B.  i.  c.i3. 
statute  of  2  and  3  Edw.  6.  c,  24.  since  which  the  M'hole  may  be  g J^'^  ^3  ^^  ^^ 
tried  either  upon  an  (/)  indictment  or  appeal  in  the  county  f.  Coridg/ao.* 
wherein  the  death  happens^  (/)  Sup.c.«5. 

Sect.  2.  But  it  is  enacted  by  S3  Hen.  8.  c.  23,'  **  That  if  any  2  Hale,  ?62* 
*\  person  being  examined  by  the  king's  council,  or  three  of  them.  Traitors  and 
"  upon   any   manner  of  treasons,  misprisions   of  treasons,  or  nmi^erers  «- 
**  murders,  do  confess  any  such  offences,  or  that  the  said  council,  prily^counsel- 
^'  or  three  of  them,  upon  such  examination,  shall  think  any  person  ion  may  be  tried 
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SO  examined,  to  be  vehemently  suspected  of  any  treason,  mis-  ^  *"y  county 
*'  prisions  of  treasons,  or  murder,  that  then  in  every  such  case,  by  nuwfoa!    *^"' 
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the  king's  commandment,  his  majesty's  commission  of  oyer  and 
terminer  under  the  great  seal,  shall  be  made  by  the  chancellor 
of  England  to  such  persons,  and  into  such  vills  and  places  aa 
shall  be  named  and  appointed  by  the  king,  for  the  speedy  trial, 
conviction,  or  delivery  of  such  offenders ;  which  commissioners 

"  shall  have  power  to  enquire,  hear^  and  determine  all  such  trea- 
sons, misprisions  of  treasons,  and  murders,  within  the  places 
limited  by  their  commission,  by  such  good  and  lawful  persons 
as  shall  be  returned  before  them  by  the  sheriff,  or  his  minister, 
or  any  other  having  power  to  return  writs  and  process  for  that 
purpose,  in  whatsoever  other  shire  or  place  within  the  king's 

^'  dominions,  or  without,  such  offences  were  done  or  committed, 

''  and  that  in  such  cases,  no  challenge  for  the  shire  or  hundred 

''shall  he  allowed."  (1) 

Sect,  3.  It  hath  been  (g)  adjudged,  that  this  statute,  as  far  as  (f)iAnd.  104. 
it  relates  to  treason  done  within  the  realm,  is  repealed  by  1  and 
2  Philip  &  Mary,  c.  10.  which  enacts, "  That  all  trials  for  treason 
*'  shall  be  according  to  the  common  law."    But  as  to  (A)  murder,  (h)  1  And.  194. 
and  (i)  misprision  of  treason,  it  still  seems  to  continue  in  force.  ^^^^'  ^*  ^^' 
And  as  to  high  (ft)  treason  done  without  the  realm,  it  doth  not  b.  Cor.  220. 
seem  material  whether  it  be  in  force 'or  not,  because  that  is  fully  3  Inst.  24. 
provided  for  by  ^5  Hen.  8.  c.  2.  as  hath  been  more  fully  shewn,  ('^)  ^^^^'  *^- 
Chapter  85.  sect.  49, 50,  5 1,  62,  53. 

Sect.  4.  It  hath  been  (/)  adjudged,  that  the  word  "  murder"  (0 1  And.  194. 
in  this  statute  shall  have  the  same  strict  construction  as  in  the  (m)  ,  jg^^Bk^^ 
statutes  which  take  away  the  benefit  of  clergy  from  murder,  and  13.  s.  11. 
consequently  shall  not  extend  to  one  examined  before  the  council 
as  accessary  only,  and  not  as  principal ;  for  murder  is  one  offence, 
and  the  being  accessary  to  it  is  another. 

Sect.  5.  Having  shewn  already,  that  he  who  steals  (n)  goods  s.  5t. 
in  bne  county,  and  carries  them  into  another,  or  does  a  fact  in  one  Sup.  c.  ts.  s.  47. 
county  which  proves  a  (0)  nuisance  to  another,  may  be  indicted  /*)*sap,  ^f  25. 

pr  sect.  37. 

(1)  In  the  case  of  The  King  v.  Sawyer,  who  was  tute  extended  to  a  murder  committed  by  a  British 

tried,  under  a  special  commission,  at  the  Old  subject,  within  a  foreign  independent  state.    But 

Bailey,  in  Nov.  1814,  for  a  murder  committed  at  quart,  bow  can  a  fact  there  committed  be  against 

Lisbon,  io  Portugal,  it  was  held,  aftier  solemn  the  peace  of  the  king,  where  his  laws  do  not  pre- 

argument,  before  the  twelve  judges,  that  thb  ita-  vail  ? 
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(p)Bk.  1.  tit.  or  appealed  in  either;  from  whence  it  follows  that  he  maybe 
bigamy,  p. 685.  ^\g0  ^^^  '^  either:  having  also  (p)  shewn^  that  he  who  marries 
(aVVol.  i'/'  ^^^  wives^  the  first  in  a  foreign  country,  and  the  second  in  Eng- 
.  125.  s.  10.      land,  may  be  indicted  and  tried  in  England ;  and  that  he  who 


^ttp«c-«5-i.40.  takes  a  woman  by  force  out  of  one  county,  and  carries  her  into 
s.  14.  *  '  ^  '  another  and  there  marries  her,  (q)  may  be  indicted  and  tried  in 
Sup.  c.  f5.  the  second  county :  and  that  felonies  in  (r)  Wales  may  by  force 
o^s'  ^^'  «5  ^^  ^^  Hen.  8.  c.  6.  be  indicted  and  tried  in  the  next  adjoining 
9,45,^^5.  English  county :  and  that  treasons  upon  the  seas,  («)  or  in  any 
(0  Sup.  c.  <5.  foreign  (t)  country,  and  felonies  (u)  and  piracies  upon  the  sea, 
1. 48  to  54.        iQiiy  \^Q  indicted  and  tried  in  any  county  in  England:  and  that  an 

(tt)  Bk.  1.  c.  20.  rv-'  .  4^  s,  j-*u  u 

Sup.  c.  25.  W  accessary  m  one  county  to  a  murder  m  another,  may  be  ap- 
8. 43  to  48.  pealed  and  tried  in  the  county  wherein  the  stroke  was  given ;  and 
(»)  Sup.  c  29.  that  an  accessary  to  murder,  or  any  other  felony  in  one  county, 
(«)  Sup.  c.  25.  ^^y  ^^  indicted  (y)  and  tried  in  the  county  wherein  he  was  ac- 
s.  54w  and  c  29.  cessary ;  I  shall  refer  to  the  places  cited  in  the  margin  for  the 
t.  so,  51,  &c.     farther  censideration  of  these  matters. 

As  to  the  Second  Point,  viz.  From  what  county  the  jury  is 

to  be  returned  for  the  trial  of  a  foreign  plea,  that  is,  the  plea  of 

issuable  matter  alleged  in  a  different  county  from  that  wherein 

the  party  is  indicted  or  appealed ;  as  where  a  man  indicted  in  the 

(s)KeiIw.i75.   couuty  of  A.  (z)  pleads,  that  he  was  taken  out  of  a  sanctuary  in 

the  county  of  B.    Or,  where  one  appealed  by  a  woman  for  the 

(a)  Djrer,  29d.    death  of  her  husband  in  one  county,  (a)  pleads,  that  since  the 

death  of  her  husband  she  hath  married  J.  S.  in  another  county. 

(b)  3  Inst  27.  Sect.  6.  It  is  (b)  agreed,  that  by  the  common  law  such  pleas  can 
S.  p.  C.  154.  only  be  tried  by  Juries  returned  irom  the  counties  wherein  they 
T^^ja^IoK^^'  ^c  alleged :  and  therefore  if  issue  be  ioined  on  such  matters  before 
Sum.  255.  a  court  wbich  has  no  jurisdiction  out  of  the  county  wherem  it 
Vide  23  H.8.  sits,  there  seems  to  be  (c)  no  remedy  by  the  common  law,  but  to 
?i)^Kci]l*^*i75.  remove  the  proceedings  by  certiorari  into  the  king's  bench,  which 
byer,  286. 296.  having  a  jurisdiction  throughout  the  whole  kingdom,  will  award 

proper  process  for  the  trial. 

.  Sect.  7*  But  for  the  more  speedy  trials  of  murders  and  felonies, 
it  is  enacted  by  23  Hen.  8.  c.  14.  s.  5.  ''  That  all  manner  of 
*'  foreign  pleas  triable  by  the  country,  upon  an  indictment  for  any 
^*  petit  treason,  murder,  or  felony,  shall  be  forthwith  tried  before 
*^  the  same  justices  afore  whom  the  purty  shall  be  arraigned,  and 
*'  by  the  jurors  of  the  same  county  that  shall  try  the  petit  treason, 
'*  murder,  or  felony  whereof  he  shall  be  so  arraigned,  without  any 
''  further  respite  or  delay,  in  whatsoever  county  or  counties,  place 
"  or  places  of  this  realm,  the  matter  of  the  pleas  be  supposed  or 
"  alleged." 

Sect.  8.  But  this  statute  extending  neither  to  indictments  of 
(a)  3  Intt  27.  high  treason,  nor  to  appeals,  it  (d)  is  said,  that  a  foreign  i^sue 
S  ^  tS5^'     *'*®'®*"  must  still  be  tried  by  the  jury  of  the  county  wherein  it  is 

Vide  Djer,  296.  alleged.  (1) 

(1)  See  further  in  the  Chapter  of  Indictment,  ante  c.  25»  as  to  Venae. 
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CHAP.  XLI. 
OF  PROCESS  AGAINST  JURORS. 

» 

Mf  OR  the  better  understanding  the  nature  of  process  against 
jurors  in  criminal  cases^  I  shaH  endeavour  to  shew, 

1.  Where  a  panel  may  be  returned  v^ithout  any  precept  by  a 
bare  award* 

2.  In  what  manner  the  process  is  to  be  returnable. 
S.  Where  a  venire  may  be  joint  or  several. 

4.  Where  process  may  be  awarded  by  proviso* 

5.  In  what  cases,  and  in  what  manner,  a  taks  is  grantable. 

6.  Where  it  is  necessary  to  return  a  panel  into  court,  before 
an  inquest  can  be  taken  upon  it,  and  where  the  prisoner  may  have 
a  copy  of  it. 

As  to  the  FiBST  Point,  viz.  Where  a  panel  may  be  returned 
without  any  precept  by  a  bare  award* 

Sect.  1.  It  is  (a)  agreed,  that  justices  o({b)  gaol  delivery  may  (a)F.  Inq.55. 
have  a  panel  so  returned  by  the  sheriff  without  any  precept  or  1  ?°**"  l^f* 
wnt;  and  the  (c)  reason  given  for  it  is,  that  before  their  coming,  sam.  i58.2d6. 
they  always  make  a  general  {d^  precept  to  the  sheriff  on  parch-  2Haie,26i.S64 
ment  under  their  seals,  *'  to  bring  before  them,  at  the  day  of  their  § "p^c^  155 

sessions,  twenty-four  out  of  every  hundred,  8lc."  *'  to  do  those  Vcomm.  344. 

things  which  shall  be  enjoined  them  on  the  part  of  the  king,  (6)  Yet  it  is  said 
"  &c.'*     And  therefore  it  is  said  that  they  need  not  make  any  ^^^^J^^^J " 
other  precept  for  the  return  of  a  Jury,  for  the  trial  of  any  issue  they  have  a  spe- 
joined  before  them.     But  that  their  bare  (e)  award  "  that  the  cial  commissioiu 
"jury  shall  come"  is  sufficient,  because  there  are  enough  for  that  ^'J/^j/i: 

"^  I         «  •  I  ^1         1       -is*  4  Iiist.  168. 

purpose  supposed  to  be  present  m  court,  whom  the  sheritt  may  Crompton,  Jar. 
jFeturn  immediately  whenever  the  court  shall  require  their  service.  128. 

•^  ^  (c)  F.  Inq.  55. 

CrMDpton,  Jar.  K8.    4  Inst.  168.    f  Inst  568.    S  Hale,  54.  eSl.    (d)  Vide  Rast.  584,  585.    Cro 
Car.  448.    («}  4  St  Xr.  182.  confirmed  Foster,  65 }  and  for  the  form  of  such  an  award,  see  Rast.  585. 

Also  it  is  said,  (/)  that  a  jury  may  be  so  returned  before  jus-  (/)  2lnflt.568. 
tices  of  peace  at  their  sessions,  because  the  ( g)  precept  for  the  ?^J' *  ^i***  ^** 
summons  of  the  sessions  hath  a  clause  to  the  same  effect  for  the  j^st.  b!4.  c.  2*. 
summons  of  twenty-four  out  of  every  hundred,  8cc*     Yet  I  much  and  Cromptoa, 
question  whether  this  matter  doth  not  rather  depend  on  (A)  prac-  J^^' 
tice,  and  the  constant  course  of  precedents,  than  on  any  argu-  ^  j^^i^  ^^^^ 
ment  from  the  reason  of  the  thing.     For  the  (t)  precept  to  the  1  Sid.  564. 
sheriff  from  justices  of  oyer  and  terminer,  in  order  for  the  holding  (0  ^^^  *^ 
of  their  <  sessions,  hath  in  effect  the  very  same  clause  for  the 
bringing  of  twenty-four  before  them,  out  of  each  hundred,  at  the 
day  of  their  sessions,  &c.    And  yet  it  seems  (ifc)  agreed,  that  they  W 1  Sam.  16«* 
cannot  have  a  juryreturned  lor  the  trial  of  any  issue  joined  before  ^Jf^^^^  ^^^ 
them,  by  force  of  a  bare  award,  but  ought  to  make  a  particular  2  inst!  568. 
precept  to  the  sheriff  for  that  purpose  under  their  seals.  Foster,  64. 

VOL.  lu  o  o  Sect* 
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?^/ '^  H  !f*'  '^^^'  ^*  ^^  8«ena8  (/)  agreed,  that  by  the  course  of  the  king's 
10.  '     bench  no  jury  can  be  returned  into  it  from  a  foreign  county^ 

Sap.  c.  27. 1. 16.  without  proper  process,  under  the  (m)  seal  of  the  chief  justice, 
(m)  Sup.  c.  J7.  g^,  gut  ^ji)  qucsre  if  it  may  not  be  returned  for  the  trial  of  an 
(n)*Dy.  118.      indictment,  &c.  in  the  same  county  wherein  it  sits  by  a  bare  frtZ" 

ceptum  est,  &c. 

As  to  the  Second  Point,  r/z*  In  what  manner  the  process 
against  jurors  is  to  be  returnable. 

(«)  C.  25. 9.49.  Sect.  3.  It  seems  agreed,  that  it  may  be  returnable  immediately 
^p^s  R  Ab  ^^^^  ^^  court  of  king's  bench  for  the  trial  of  an  indictment  in  the 
696,     '  saftie  county  wherein  it  sits,  whether  for  a  crime  committed  in 

8  Hale,  f 60.  such  county,  or  for  a  (o)  treason,  &c.  beyond  the  sea.  But  that 
tndcn  a'  16  ^^^  ^®  ^*^'  ^^  indictments,  removed  thither  by  certiorari  from 
t  Inst.  568.  '  other  counties,  there  (p)  ought  to  be  fifteen  days  between  the  teste 
4  St.  Tr.  214.     and  return  of  every  process. 

4  Com.  344.  *^ 

(q)  Keilway,  Sect.  4.  Also  it  is  (q)  agreed,  that  justices  in  eyre,  or  of  gaol- 

159. 256.  delivery,  may  order  a  jury  to  be  returned  immediately  for  the  trial 

C."(^r.  315.    '  ^^  ^  prisoner  arraigned  before  them. 

1  Siderfin,  335.    F.  Inqoest,  55.    Keljnge,  7. 

(r)  2  Init.  568.  Also  it  is  dearly  (r)  holden  by  Sir  Edward  Coke,  and  hath 
(OC.  Car.  340.  ^^^  often  (s)  adjudged,  that  justices  of  oyer  and  terminer,  for 
583.  the  trial  of  any  issue  joined  before  them,  might  award  a  venire 

s  ^  ^s^'  ^'     '"^'u™*'^'®  ^^^  same  day  on  which  the  party  is  arraigned. 

2  Hale,  261.  Admitted  2  Keble,  212.  292.  718.  2  Keble,  433.  1  Siderfiu,  334.  1  R.  Abr.  96b 
C.  Car.  340.  583.     Con.  KelJway,  159.    Tr.  per  Pais,  26.     2  R.  Abr.  625.     Sum.  266. 

0)  «Jn«t.  568.  Also  it  is  holden  by  Sir  (t)  Edward  Coke,  and  hath  been  (ii) 
(u)'c.'jac.  404.  >4iudged,  that  justices  of  the  peace  may  do  the  like ;  but  there 
And  in  this  are  very  (x)  strong  authorities  to  the  contrary,  unless  the  crime 
book  it  is  said     amount  (  w)  to  felony,  or  the  party  (z)  consent  to  be  tried  imme- 

that  common        rfiately.     "^  JT,  F      J  V  ^ 

expenenceis  so.  "'""^V 

(x)  F.  Corone,  44.    KeUway,  l59.     1  Jonet,  379.    S.  P.  C.  156.    1  Keble,  433.    Tr.  per  Pais,  25, 26. 

2  Keble,  212.      Crom.  152.     1  Siderfin,  99.  335.     C.  Car.  438.  448.    2  R.  Abr.  6^5.    Sum.  256. 

(y)  1  Sid.  335.    In  Crompton,  150.  it  is  said  that  the  sessions  for  the  peace  may  award  process  for  the 

trial  of  an  indictment  of  felorty  the  next  day  after  it  u  traversed.     Quare  if  the  party's  being  ia  gaol 

make  no  difference  ?    C.  Car.  340.    2  R.  Abr.  96.    1  Sid.  335*    (s)  1  Keble,  433.    1  Sid.  99.  334. 

Sect.  5.  Quare  how  far  the  law  is  altered  as  to  these  points  b^ 

4  and  5  Will.  &  Mary,  c.  24.  and  7  and  8  Will.  3.  c.  32.  which; 

by  requiring  that  jurors  shall  be  summoned  six  days  before  they 

(a)  Sap.  s  1.      are  to  appear,  seem  to  make  it  necessary  whenever  a  (a)  venire  or 

lO)*  ^^  ^'  ^*  particular  precept  is  required  for  the  return  of  a  jury,  (6)  that  them 

be  six  days  between  its  teste  and  return. 

(c)  1  Sid.  348.  Sect.  6.  It  hath  been  (c)  adjudged,  that  a  venire  before  justice? 
2  Keb.  248.  of  oi/er  and  terminer  returnable  at  a  day  certain  is  erroneous,  un- 
And  in  these  '^^*  ^^^  sessions  appear  to  have  been  (d)  adjourned  to  the  same 
bookssuch  error  day;  because  otherwise  it  shall  not  be  intended  that  their  com-^ 
ia  said  not  to  be  mission  Continued  till  such  day ;  and  if  it  did  not,  their  authority 
nLr^tt^i^*  ^  ^'^y  ^^^  '^sue  was  determined.  But  it  is  admitted  («)  that  such 
happening  to  Venire  may  be  made  returnable  at  the  next  assizes,  and  then  tried 
fall  on  the  same  by  virtue  of(f)  I  Edw.  6.  c.  7. 

(df^up.  c.  5.  ^^^'• 

■ect  7. 14.  ($)  1  Sid.  348.  2  Keble,  284. 718.  954.  C.  Car.  340.  (/)  Vide  c.  5.  t.  12.  Salk.  51. 
pi.  14.    Lord  Kajm.  1061. 
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Sect.  7.  It  bath  beeti  ('§)  adjudged,  that  the  awani  of  a  venire  (g)  29  E.  3.  so. 
returnable  at  a  certain  day  before  justices  of  oyer,  &c.  need  n^^in'D-er.sio. 
expressly  mention  before  what  justices  it  shall  be  returnable;  for  ^^g,  same  case  i» 
it  cannot  but  be  intended  that  it  ought  to  be  before  the  same  taken  notice  of, 
court  which  awards  it.  s'Sd.^tilt  thT 

MRtrtf  itself  needs  not  shew  before  what  justice  it  is  returnable ;  but  this  seems  not  to  be  warranted  by 
the  book  at  large.    Vide  3  Keble,  855. 

As  to  the  Third  Point,  viz.  Where  a  venire  may  be  joint  or 
several. 

SecL  8.  It  seems  agreed,  that  where  several  persons  are  ar-  (h)  Sum.  256. 
raigned  upon  the  same  (A)  indictment  or  (i)  appeal,  and  severally  f-S^g^^J^j^^^ 
plead  not  guilty,  it  is  in  the  {k)  election  of  the  prose'butor,  8cc.  ^^qq^ 
either  to  take  out  (/)  joint  venires  against  them  all,  or  (m)  several  Summary,  256. 
against  each  of  them.     But  in  an  appeal,  if  one  plead  not  guilty,  ^'f^^  ^^^^ 
and  the  other  plead  a  release  made  at  A.  it  seems  (n)  that  there  Bute. kiz.' 
must  be  several  venires.  54i.  it  is  said  to 

be  the  couhe  to 
try  the  defendants  in  appeal  by  several  vtnirtt,  S.  P.  C.  165.  It  is  said,  that  where  there  are  l^e  de- 
fendants, the  plaintiff  may  join  two  of  them  in  one  venin,  and  Uke  out  another  against  tlie  tliird. 
(k)  See  the  books  above  cited,  and  1  Jon.  425.  and  F.  quart  mq)edU,  199.  21  Hen.  6.  22.  (0  See  tlie 
book  above  cited.  Also  the  same  is  adjudged  1  Jon.  425.  where  one  appellee  was  charged  with  doing 
the  fact  prodUarie,  the  others /«(otitce.  See  F.  quart  impedit,  199.  Visne,  11.  14.  Keilway,  106. 
(m)  Dyer,  120.  131.  C.  Eli*.  641.  (n)  50  E.  3. 1.  B.  Visne,  27.  Vide  11  H.  7.  5.  B.  Disc,  de 
rro,  6t,    F.  Execut  1 1 4.    Nisi  Prius,  7,  8. 

« 

Sect.  9-  It  seems  generally  (o)  agreed,  that  where  the  same  (o)S.P.C.i55. 
jury  is  returned  on  such  a  joint  process  against  several  defendants,  *  E^'^i^fj* 
if  a  juror  be  challenged  by  any  one  defendant,  and  the  challenge  Moor,  i3. 
allowed,  and  the  juror  thereupon  ( n)  drawn,  he  is  by  necessary  Co.-Litt.  156. 
consequence  drawn  as  to  all  the  otner  defendants  also,  because  pio^'^jjjff^'ioo 
there  being  but  one  pftnel,  the  same  person  cannot  at  the  same  b.  ChaihSi. ' 
time  be  taken  from  it,  and  yet  continue  in  it.     But^herc  one  Parallel  case, 
jury  is  jointly  returned  for  the  trial  of  several  defendants  before  J^^^"^^^®* 
justices  of  gaol  delivery,  it  is  (q)  certain  that  they  may  afterwards  DyeV,  ^246. 
sever  the  panel,  if  they  find  it  expedient,  for  the  prevention  of  this  ^  E.  3.  i. 
inconvenience.    But  1  do  not  find  (r)  that  this  can  be  done  in  any  ^j  Protection, 
other  case.     And  it  seems  agreed,  that  after  an  appellant  hath  3  h.  4. 5. 
taken  out  a  joint  venire  against  all  the  appellees,  he  cannot  (s)  Crompton^is. 
afterwards  take  out  several  ones,  though  the  first  be  never  re-  But  tins  idfc^ade 
turned ;  and  the  reason  seems  to  be,  because  it  would  amount  to  15^.  and  denied 

a  (0  discontinuance.  in  the  same  case 

in  Dalison,  25. 
(p)  Bat  if  no  judgifient  be  given  tbM  the  juror  who  it  challenged  by  one  shall  be  drawn,  but  only  that 
hio  shall  stand  aside  for  a  time,  it  is  said,  that  he  may  try  those  who  do  not  actually  challenge  hira. 
Dyer,  120.  Con.  Bendloe,  58,  (0)  Relynge,  7.  Sumraary,  256.  2  Hale,  264.  Plowden,  100. 
9  E.  4.  27.  Crompton,  il3.  (r)  Plowd.  100.  2  Hale,  263,  «;64.  (s)  8  Co.  66.  S.  P.  C.  155. 
27  H.  6. 4.  F.  Pro.  94.  S.  P.  C.  155.  B.  Veni.  fad.  32.  9  Ed.  ^  27.  F.  Chall.  56.  Vide  F.  In- 
quest,  59.    Executors,  114.    (t)  Sup.  ch.  27.  sect.  96. 

As  to  the  Fourth  Point,  viz.  Where  process  may  be  taken  (u)  8  H.  6. 6. 
out  by  the  defendant  in  criminal  cases  by  proviso  (i.  e.  with  a  (m)  \r*l*'^jf''rK" 
clause  that  if  two  writs  come  to  the  sheriff  he  shall  execute  one  ^qq, 
of  them  only).  Rasul,  625. 

Sect.  10.  I  take  it  to  be  agreed  (jt),  that  it  may  be  so  awarded  (f)  Sum.  ^sr. 
in  any  appeal,  whether  capital  or  not  capital,  in  the  siame  man-  |'  pj^i^sn. 
ner  as  in  other  actions  aJFter  the  appellant  hath  made  default  in  15U.7.9. 

o  o  «  relation  K«lw«y,  176. 
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(y)  Seefte  relation  to  the  very  same  kind  of  process  (y).    And  therefore  if 

tiT^'h^'^^  *®  the  appellant,  after  issue  joined,  either  neglect  to  take  out  any  (z) 

of  Ais  M(£on.  v^''^'*^  ^l^e  same  term,  &c.  or  take  one  out  but  doth  not  (a)  get  it 

33  H.  6. 13.  returned^  it  seems  that  the  defendant  may  take  one  out  by  pro^ 

Vide  D^er,  «84. 319.    «  R.  Abr.  666.    2  Jones,  34.    Keilwey,  176.    (a)  8  H.  6. 6,    F.  Pro.  79.   B. 
Nisi  Pnus,  13. 

And  in  like  manner  if  the  appellant  make  the  like  default  in 
suing  out  an  habeas  corpora,  or  other  subsequent  process,  the  de- 
fendant may  sue  out  the  like  process  by  proviso. 

(b)  15  H.  7.  9.  But  ^here  the  defendaut  hath  sued  out  any  process  by  proviso, 
14  H.  7. 7.  there  are  (fi)  authorities  that  the  plaintiff  is  to  sue  out  the  proper 
D  er^3i8  ^^^*  subsequent  process  upon  it  in  the  same  manner  as  if  he  had  sued 
Summary /•257.  out  the  first ;  and  that  it  is  irregular  for  a  defendant  to  take  out 
C.  Gar.  484.  any  such  subsequent  process  till  the  plaintiff  had  made  a  (c)  de- 
i^A'^**!i,^^^'   fault  in  respect  of  the  same  kind  of  process,  except  only  in  such 

B.  Octo  Tales,  .  ,*^.       ,       ,-      ,^.  *^  '       ,,  *^      ii'-iv* 

8.  actions  wherein  the  defendant  is  an  actor  as  well  as  the  plamtiif; 

S.  P.  C.  71. 155.  as  in  (d)  replevin,  or  (e)  error,  or  (y)  quare  impedit  against  the 
Con''/ ?'(i^^  patron  only,  or  (g)  prohibition,  &c.  m  which  actions  the  defendant 
cess,  68.  may  either  take  out  process  by  proviso,  without  any  default  in  the 

Dyer,  215. 217.  plaintiff,  or  (A)  may,  if  he  think  fit,  take  it  out  in  the  same  manner 
6?f  D*er^«i5     *'  ^^^  plaintiff,  without  any  clause  of  proviso. 

Bro.  Nisi  Prius,  40.  6  Modem,  246.  (d)  Dyer,  193.  21  H.  6.  22.  16  H.  7.  14.  F.  Nisi  Prius,  9. 
Bro.  Nisi  Prias,  40.  (e)  2  Levins,  5,  6.  2  Staand.  336.  (/)  6  Mod.  246.  F.  Nisi  Prius,  6.  (g)Fn. 
Case,  2  R.  Ab.  666.  F.  Nisi  Prius,  3.  (h)  2  LeTinz,  5,  6.  16  H.  7.  14.  Bro.  Nisi  Prius,  40.  21 
H.  6.  22.    B.  Octo  Tales,  17^    2  Saunders,  336. 

(t)  2  Leon.  iio.  But  lit  seems  agreed,  that  neither  in  actions  wherein  the  king 
(k)  6  Mod.  246,  is  sole  (t)  party,  nor  in  (k)  indictments,  there  can  be  any  process 
TU.  ,95.     take«  oat  Sy  Jror«o.  because  no  laches  i.  ioiputable  to  Ye  king. 

Con.  1  Sid.  316. 

(0  2  Leo.  110.  Also  it  hath  been  (I)  questioned,  whether  there  can  be  any  such 
Vide  7  and  8  process  in  informations  qui  tarn,  because  the  king  is  in  some  sort 
WJU.3.C.32.    a  party. 

As  to  the  Fifth  Point,  viz.  In  what  cases,  and  in  what  man- 
ner, a  tales  is  grantable. 

I  shall  observe  the  following  particulars  r 

(m)s.P.a  Sect.  11.  First,  That  if  a  full  jury  appear  not  in  an  appeal 

15.5.  whether  by  reason  of  the  (m)  death  of  some  of  the  persons  re- 

Sum.  257.^^**  turned,  or  for  any  other  cause,  or  if  so  many  be  (n)  challenged 
20  Ed.  3.11.  and  drawn  that  there  do  not  remain  enough  to  make  a  jury ;  or  if 
WiSt.Tr.502.  after  the  jury  is  charged,  one  (o)  or  more  of  them  die,  the  app^l- 
next  above°  '*°^  (p)  ™*y  P^^J  ^  tales,  in  the  same  manner  as  a  plaintiff  in 
cited.  other  actions.    And  so  also  may  the  appellee,  if  the  appellant 

(fl)S.P.C.  155.  neglect  to  pray  one  the  same  (q)  term,  &c.     But  it  seems  that  a 
10  Coke,^i04.    defendant  cannot  regularly  pray  it  till  there  has  been  a  default  in 
Qfutre  2  Roll,      the  plaintiff. 
Ab.  671.  Sect. 

(p).  Summary, 

257.  S.  P.C.  155.  14H.  7.  7.  (?)  C.  Car.  484.  14  U.  7.  7.  10  Coke,  104.  See  the  books  cited 
to  the  precedent  section,  under  the  letter  (s).  Yet  it  is  said  in  Dyer,  359.  that  if  a  full  jury  doth  Act 
appear,  and  the  platDtiff  pray  a  digtringai  without  praying  .any  Met,  the  court  ought  to  grant  it  at  ^ 
prayer  of  the  defendimU    Vide  2  R.  Ahr.  67t. 
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Sect.  12.  Secondly,  That  in  capital  cased,  a  tales  may  be 
granted  for  a  larger  number  than  the  first  process,  as  for  (r)  sixty  (r)  14  H.  7. 7. 
or  forty,  or  any  other  even  ($)  number  that  the  court  thinks  pro-  ^  ^^^*  ^^: 
per,  in  order  to  prevent  the  delay  which  may  be  occasioned  by  Finch,  4i5. ' 
the  defendant's  peremptory  challenges.     And  in  this  respect  the  B.  OctoTales^ 
law  in  respect  of  a  tales  in  capital  cases  is  different  from  what  it  ^  ?•  ^^- 
is  in  any  other  case ;  it  being  an  allowed  rule,  that  in  all  (t)  other  Dy'er,'li3. 
cases  the  tales  must  be  for  a  less  number  than  the  first  process,     i  Bulst.  isi. 

15  £d.  4.  33» 

16  Ed.  4.  5.     10  Coke,  104, 105.      (<)  10  Coke,  105.    Finch  of  Law,  414.     Bat  a  tola  de  circunutan" 
tibu*  may  be  of  any  uncertain  number,  10  Coke,  105.      (t)  14  H.  7.  7.     Finch,  414.     10  Coke,  101. 
105.    S  R.  Ab.  672.     37  H.  6. 13.    B.  Octo  Tales,  11. 16.    F.  Liquest,  20.  40.     18  £d.  4.  6. 

Sect.  13.  Thirdly,  That  evei^  subsequent  tales,  in  capital  as 
well  as  in  all  (m)  other  cases,  must  be  for  a  (x)  less  number  than  ^^l^l!ll^h^^^' 
the  former,  except  the  former  were  quashed,  in  which  {y)  case  3^  q^^^  j^j^* 
the  next  may  be  for  the  same  number.  15, 16. 

B.  Attaint,  7. 
10  Coke,  105.      47  Assize,  10.       14  H.  7.  2.        (*)  S.  P.  C.  155.       Summary,  257.       2  Hale,  266. 
Keilway,  176.    10  Coke,  105.    F.  Inquest,  40.     It  is  said  that  there  may  be  12  tales;  but  this  is  con- 
tnry  to  aH  the  other  books.      (y)  S.  P.  C.  155.    Sum.  257.    F.  Challenge,  36.    20  H.  6.  38. 

Sect.  14.  Fourthly,  That  the  quashing  the  array  of  the  prin-  W^*  W«est, 
cipal  pane)  doth  (z)  not  quash  that  of  the  tales,  but  the  inquest  s.  P.  C.  155. 
shall  be  taken  of  those  returned  on  the  tales  if  there  be  enough.  Dyer,  245. 
and  if  not,  others  shall  be  added  to  them  by  a  new  tales.  J2/^^^'  ^^*' 

'  105. 

Yet  it  seems  (a)  agreed,  that  if  all  the  persons  returned  on  a  (a)S.P.C.i55. 
habeas  corpora  be  challenged  and  drawn,  there  shall  not  be  a  Finch,  414. 
tales  awarded,  but  a  new  venire  facias:  for  the  word  tales  plainly 
refers  to  some  others,  to  whom  the  persons  returned  are  to  be 
like. 

Also  it  seems  agreed,  (b)  that  if  the  .  first  habeas  corpora  be  Q)  34  H.  6.  so. 
quashed,  the  habeas  corpora  with  a  tales  cannot  but  be  quashed  ''  M"***-  ^• 
with  it,  and  the  party  must  go  on  in  the  same  manner  as  if  the 
vetiire  had  been  only  returned,  and  nothing  done  upon  it ;  for 
where  a  process  is  quashed,  all  that  follows  it  and  depends  upon 
it,  seems  of  course  to  fall  with  it. 

Sect.  15.  Fifthly,  That  it  seems  the  stronger  opinion,  that  a 
tales  is  not  grantable  upon  the  return  of  a  venire,  but  only  (c)  (c)Cro.£li2. 
upon  the  return  of  a  habeas  corpora  or  distringas,  because  it  ^*- 
appears  not  before  such  return  but  that  a  full  jury  may  appear,      b.  NisiPniu  1. 

B.OctTalesU. 
34  H.  6. 21.    2  R.  Abr.  671.    Cont  B.  Octo  Tales,  10.    15  H.  7.  9. 

Sect.  16.  Sixthly,  That  the  (d)  distringas  or  (c)  habeas  cor-  i^J^^^'" 
pora,  with  a  command  to  add  so  many  more  to  those  summoned  (e)iril.6.io. 
on  the  venire,  is  the  first  process  against  the  tales;  but  it  is  {f)  B.Nbi  Prius,i. 
said  not  to  be  grantable  with  a  nisi  priuSfVi'iihoui  having  been  first  ?f\'^^^^^Q 
returned  into  the  court.  4^  ^Nj^i  pPju,^  {^ 

Octo.  Tales,  1. 
1  H.  5. 11.    S.  P.  C.  157, 

Sect.  17.  Seventhly,  That  (g)  if  a  juror  be  withdrawn  after  (g)  Cro.  Jac* 
a  trial  is  commenced  whereon  a  tales  de  circumstantibus  was  fi^''* 
awarded,  and  afterwards  a  new  habeas  corpora  be  taken  out  with 
a  tales,  it  shall  appoint  such  tales  to  be  added  to  the  jurors  re- 
turned 
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tui-ned  on  the  first  venire,  and  akio  to  tbose  returned  on  the  idles 
de  drcumstantibus ;  because  the  court  above  will  take  judicial 
notice  of  what  is  done  at  nisi  prius,  being  entered  on  record. 

(A)35H.  8.  6.  Sect,  18.  Eighthly,  That  the  (A)  statutes  which  authorise 
s.  T.  made  pcr-^  j^g^j^^g  ofjiisiprius  to  award  a  tales  de  drcumstantibus,  extend  (i) 
3*Ed.  6^3t.       as  well  as  to  all  capital  cases,  whether  of  treason  or  felony,  as  to 

4  and  5  Pb.  &c  others. 
M.7. 

5  Eliz.  c.  25.  14  Elis.  c.  9.  7  and  8  Will.  3.  c.  S2.  3  Geo.  S.  c  24  Vide  also  2  Seas.  Cas.  335. 
21  Vixier,313.  3  Bac.  Ab.  248.      (t)  Ray m.  367.     1  LcTiuz,  223.     1  Keble,  490. 

But  it  seems,  that  such  a  tales  cannot  be  prayed  for  the  king 
(k)  1  Lev.  1^23.  upon  an  indictment,  or  criminal  information,  without  a  (k)  warrant 
(I)  See  ihe  Bta-  ^^om  the  attorney-general,  or  an  express  (/)  assignment  from  the 
tuteof  14EU8.  court  before  which  the  inquest  is  taken.  But  for  the  fuller  un- 
^'  ^*  derstanding  of  these  matters,  not  being  so  proper  for  this  treatise, 

I  shall  refer  to  the  statutes  in  the  margin. 

(m)  4  Stat.  Tr.  Sect,  IQ.  NiNTHLY,  That  it  hath  been  (n)  questioned  whether 
179  to  182.  any  tales  be  grantable  by  justices  of  oyer  and  terminer;  and  it 
179  to  182.  ''  ^^^^  been  (/<)  holden,  that  it  is  not  grantable  by  justices  of  gaol- 
Yet  there  is  an  delivery ;  and  therefore  if  a  trial  before  such  justices  be  put  off 
instancfe  i»  Keii.  fo,.  want  of  a  sufficient  number  of  jurors,  it  seems  the  usual  prac- 
aw^ded  in  mi^*  ^^^^  ^^'*  ^^^  court  not  to  order  a  tales,  but  a  (o)  larger  panelj^ 
appeal  before  whereou  the  former  jurors  shall  be  returned  in  the  same  order  as 
A ^d^h^rr^'  ^^^ore,  and  called  to  be  sworn  as  they  stand,  without  any  more 
done,  Howden"  regard  to  those  who  were  sworn  before  than  to  the  others  (t)- 
100.  upon  an  Which  is  the  method  likewise  to  be  observed  in  the  like  case,  ( j») 
indictment  of      ag  to  the  Swearing  of  a  jury  returned  with  9  tales. 

Vide  2  Hale,  Z66.  S.  P.  C.  155.  Keilw.  176.  Plowden,  100.  Jenk.  340  Foster,  64.  (o)  4  St.- 
Tr.  179  to  182.  (t)  See  Foster,  63,  64.  (p)  Yelverton,  23.  It  was  agreed  to  be  common  practice 
oh  tbe  circuits,  that  if  bat  one  Juror  appears  and  be  is  challenged,  there  may  be  twelve  tdesmen  sworn, 
who  may  try  the  cause.    Sel.  Gas.  Evid.  110,    3  Bac.  Ab.  249. 

As  to  the  Sixth  Point,  viz.  Where  it  is  necessary  to  return  a 
panel  into  court,  before  an  inquest  can  be  taken  upon  it^  and 
where  the  prisoner  may  demand  a  copy  of  it. 

Sect.  20.  It  is  recited  by  42  Edw.  3.  c.  IK"  That  divers  mis- 
chiefs had  happened,  because  that  the  panels  of  inquests  which 
had  been  taken  before  justices  by  writ  of  scire  facias,  and  other 
writs,  had  not  been  returned  before  the  sessions  of  the  justices  at 
the  nisiprius,  and  otherwise,  so  that  the  parties  could  not  have 
knowledge  of  the  names  of  the  persons  which  should  pass  in  the 
inquest,  whereby  divers  of  the  people  had  been  disherited  ^nd 
(9)  mte,  fliat     oppressed ;''  and  thereupon  it  is  ordained,  **  That  no  inquest  (y) 
prbvides^isofor  **  ^"*  assizes  and  deliverances  of  gaols  be  taken  by  writ  of  nisi 
«^sizes.  '*  prim,  nor  in  any  other  manner,  at  the  suit  of  great  or  small, 

3  Inst  175.       *'  before  the  names  of  all  them  that  shall  pass  in  tlie  inquest  be 

,  ^  „  "  returned  in  the  court." 

(r)  6.  P.  C. 

1^6. 157.  S^ct,  21.  It  seems  (r)  agreed,  that  this  statute  extends  as  well 

QiMw-a  If  the  ^^  writs  of  nisi  prius  in  criminal  cases  as  in  civil,  and  to  jurors 

statute' extends  returned  upon  a  tales  as  well  as  to  those  returned  upon  a  prin* 

to  justices  of  cipal  panel. 

oyer  and  tcr-  ^^/./ 

roiner,  for  it  ia  *^^^^' 

said  to  be  the  practice  for  trials  before  them  for  treason  to  be  on  the  twiirv,  and  not  to  award  uny  Aa^Ms 
Mfjwra.    4  Stat.  T-pials,  192. 
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Sect,  22.  But  it  seems,  (s)  that  in  trials  before  the  justices  of  (i)  f  sut.  Tr.  > 
gaol-delivery  the  prisoner  has  no  right  to  a  copy  of  the  panel  be-  J^** 
fore  the  time  of  his  trial,  except  only  in  cases  within  the  purview  ^^^^     '*      ' 
of  7  and  8  Will.  3.  c.  3.  which  enacts,  "  That  every  person  in-  4  Stat.  TV.  6. 
dieted  and  tried  for  high  treason^  or  misprision  thereof  (except 
it  be  for  counterfeiting  the  coin,  &c.),  shall  have  a  copy  of  the 
panel  of  the  jurors  who  are  to  try  liim«  duly  returned  by  the  (t)  Vide  ante,  c. 
"  sheriff,  and  delivered  unto  him  two  days  (0  at  least  before  he  3p.«.  16.  for  an 
"  shall  be  tried."  ^ej".?"' 

Sect.  23.  It  hath  been  {u)  adjudged  to  be  sufficient,  within  the  (ti)Rookwood'f 
intent  of  this  act,  to  deliver  to  a  prisoner  a  copy  of  a  panel  arrayed  J^"*®*  *  S****   ' 
by  the  sheriff  before  it  is  returned  into  court,  if  the  very  same     '*  ^    * 
panel  be  afterwards  returned. 

t  Sect.  24.  It  hath  also  been  ruled,  that  if  the  panel  returned  Cookc's  Ca«e, 
by  the  sheriff  be  rendered  insufficient,  by  challenges,  as  to  the  4  St  Tr.  74?. 
number  of  jurors,  a  new  panel  may  be  awarded. 
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BEFORE  WHAT  COURT  THE  JURY  IS  TO  BE  . 

RETURNED. 

And  now  I  am  to  consider  before  what  court  the  process 
against  jurors  in  criminal  cases  is  returnable. 

Sect.  1.  There  can  be  no  {a)  doubt  but  that,  by  the  common  (a)  4  Inst.  159. 
law,  it  is  returnable  only  into  the  court  wherein  the  prosecution  | 

is  depending. 

Sect.  2.  But  the  statute  of  (£)  Westminster  the  second,  c.  SO.  (6)2in8t.4{i. 
having  ordained,  **  that  all  pleas  in  either  bench,  which  require  423,424. 

only  an  easy  examination,  shall  be  determined  in  the  country  9c\^^if^\<^^  - 
**  before  the  justices  of  assize,  by  virtue  of  the  writ  prescribed  by  4  inst  lao. 
"  that  statute,  commonly  called  the  writ  of  11251  prtus"  it  seems  See  the  books 
to  have  been  universally  agreed,  (c)  that  an  issue  joined  in  the  01^^*^!^ of 
king's  bench  upon  an  (d)  mdictment  or  (e)  appeal,  whether  for  th»  section. 
treason  or  {f)  felony,  or  a  crime  of  an  inferior  (g)  nature,  com-  (d)B.  Cor.?3i. 
mitted  in  a  different  county  from  that  wherein  the  court  sits,  may  ^\^P^^'  ^* 
be  tried  in  the  proper  county  by  writ  of  nisi  prius  by  virtue  of  the  Dyer,  46.  «6i. 
said  statute.  2i  H.  7. 54. 

Ra»t«I,  47.  55. 
Sup.  c.  7.  8. 18.  c.  IS.  8. 146.        (/)  B.  Corone,  231.      4  Inst.  160.      Raymond,  367.        (g)  C.  Car. 
348,349.    6  Mod.  246,  247. 

Sect.  3.  Yet  inasmuch  as  the  king  is  not  expressly  named  in 
this  statute,  and  it  is  a  general  rule,  that  he  shall  not  be  bound 
by  a  statute  which  doth  not  expressly  name  him,  it  seems  to. have 
been  generally  holden,  that  wherever  the  king  is  a  party,  it  is  irre- 
gular 
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Qk)  F.  Nisi  gular  to  grant  a  trial  by  nisiprius  without  his  (A)  special  warrant, 

«  Leoiird  110  ^^  ^^^  ^'^  assent  of  his  attorney.    But  I  do  not  find  it  denied,  (A) 

2  lost.  424.  hut  that  regularly  the  court  may  grant  it  in  an  appeal  in  the  same 

I*.  N.  B.  S4i.  manner  as  in  any  other  action. 

B.Ni8iPriu8,16. 

(i)  S  Inst.  424.  F.  N.  6.  241.  Crompton,  Jar.Sll.  6  Mod.  246,  247.  S.  P.  C.  156.  Sam.  258. 
In  Cro.  Car.  S48»  S49.  ia  an  mdictment  of  barratry,  which  seemed  to  require  great  eiamination,  the 
court  refused  to  grant  a  trial  by  ^tn'  pmn  at  the  motion  of  the  attoniey-general»  till  the  king  by  his  let- 
ters had  signified  his  pleasure  that  it  should  be  so  tried.  Vide  6  Modem,  123.  (k)  But  not  where  the. 
jury  is  to  be  from  two  counties,  Dyer,  46.    See  the  books  cited  to  the  precedent  section  under  letter  (e) 

• 

(0  Chap.  7.  s.  Sect.  4.  Having  shewn  already  (l),  that  justices  of  nm  prius 
23*11^46**^'**    have  power  by  14  Hen.  6.  c.  1.  to  give  judgment  in  felony  and 

treason^  and  how  far  they  have  power  to  give  damages  in  an 
(m)  Ch.  25.  appeals  and  having  also  shewn  (m)  in  what  cases  they  may  arraign 
from  s.  7  to  14.    ^jj  appellee  at  the  suit  of  the  king,  after  a  nonsuit  of  the  party,  I 

shall  refer  to  what  is  there  said  concerning  these  matters. 
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OF  CHALLENGES. 

And  now  I  am  to  shew  in  what  manner  the  jurors  returned 
for  the  trial  of  a  criminal  may  be  challenged. 

I  shall  consider  this  subject  so  far  as  it  relates, 

!•  To  all  persons  in  general. 

2.  With  regard  to  aliens  only. 

As  to  the  learning  of  this  kind,  so  far  as  it  relates  to  all  per- 
sons in  general. 

(a) Hob. 235.         Sect.  I.  Having  premised  that  no  challenge  (a)  can  be  taken,. 

(6)  Yclver.  23.  either  to  the  array  or  to  the  polls,  till  a  full  jury  have  appeared ; 

Co.  Iittfi56.  ^^^  t^^t  no  juror  can  be  (b)  challenged  either  by  the  king  or  pri- 

9  Inst.  431.  soner,  without  (c)  consent,  after  he  hath  been  sworn,  whether  on 

I'r? Ahl^4'  ^^^  szixie  day,  or,  according  to  the  greater  number  of  (rf)  autho- 

659. 661.  ^  '  rities,  on  a  former,  on  the  same  trial,  unless  it  be  for  some  cause 

12  H.  4. 10.  which  happened  (e)  since  he  was  sworn : 

F.ChalL64.  rr  / 

14  H.  7.  6.  B.  Chali.  73.  9  H.  5.  7.  Ab.  F.  ChaUenge,  72.  B.  Chall.  50.  14  H.  7. 19.  Ab.  F. 
ChalL  75.  3  State  Trials,  379.  Neither  can  a  challenge  be  taken  to  the  array  after  any  of  the  jurors 
are  sworn,  Hob.  236.  (e)  Cro.  Car.  291 .  3  State  Trials.  379.  (d)  22  £d.  3.  8.  2  R.  Ahr.  658» 
659.661.  12H.4.  la  14H.7.6.  B.  Chal.  50. 53. 130.  F.Chal.l43.  28Asuze,44.  Yelv.23. 
Yet  adjudged,  that  a  jaror  after  he  is  sworn  mat  be  peremptorily  challaoged  another  day,  thoogh  not  of» 
the  same  wherein  he  is  twom.  32  H.  6.  26.  Ab.  6.  Challenge,  193.  14  H.7. 19.  Ab.  Challenge,  75. 
S.  P.  C.  15&.  2  Rich.  3.  19.  Ab.  B.  Chall.  194.  (e)  22  Ed.  3.  8.  Yelverton,  23.  2  R.  Ab.  658. 
B.  Challenge,  130.  28  Asuze,  44.  Co.  Litt.  153.  14  H.  7. 6.  B.  Challenge,  50. 73. 75.  F.  ChaU 
knge,  64. 72. 143»    f  Hale,  270. 

I  shall  endeayour  to  shew,. 

l.How 
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1*  How  jurors  may  be  challenged  on  the  part  of  the  king# 

2.  How  on  the  part  of  the  prisoner. 

And  FiBST,  viz.  How  jurors  may  be  challenged  on  the  part  of 
the  king. 

Sect.  2.  It  seems  (^f)  agreed,  that  by  the  common  law  the  (/)  Co.Dt.i56. 
king  might  challenge  peremptorily  as  many  as  he  thought  fiti  of  ^'r'Jl^^I'k 
any  jury  returned  to  try  any  cause  in  which  be  was  a  party. 

But  this  is  remedied  by  33  Edw.  1 .  commonly  called  An  Or- 
dinance for  Inquests,  which  enacts  asfolloweth  :  "  Of  inquests^  to 
be  taken  before  any  of  the  justices,  and  wherein  our  lord  the 
king  is  party,  howsoever  it  be,  it  is  agreed  and  ordained  by  the 
king  and  all  his  council,  that  from  henceforth,  notwithstanding 
it  be  alleged,  by  them  that  sue  for  the  king,  that  the  jurors  of 
those  inquests,  or  some  of  them,  be  not  indifferent  for  the  king, 
yet  such  inquests  shall  not  remain  untaken  for  that  cause ;  but 
if  they  that  sue  for  the  king  will  challenge  any  of  those  jurors, 
"  they  shall  assign  of  their  challenge  a  cause  certain,  and  the 
''  truth  of  the  same  challenge  shall  be  inquired  of  according  to 
**  the  custom  of  the  court.'' 

Sect.  3.  It  seems  to  be  clearly  settled  (g)  at  this  day,  that  this  (^>  Moor,  595. 
statute,  being  general,  extends  as  well  to  all  criminal  cases  as  S.  P.C.  162. 
civil.     However,  if  the  king  challenge  a  juror  before  a  panel  is  co"*Iitt^i59^* 
perused,  it  is  (A)  agreed,  that  he  need  not  shew  any  cause  of  his  and  the  book* 
challenge  till  the  whole  panel  be  gone  through,  and  it  appear  that. cited  to  other 
there  will  not  be  a  full  jury  without  the  person  so  challenged.  |^f  *^^***y  t 
And  if  the  defendant,  in  order  to  oblige  the  king  to  shew  cause,  peremptorily 
presently  challenge  touts  par availe,  (t)  yet  it  hath  been  adjudged  challenges  were 
that  the  defendant  shall  be  first  put  to  shew  all  his  causes  of  ^^^°  ^!*'  ^ 
challenge,  before  the  king  need  to  shew  any.  9iirockmorton'« 

trial,  1  Mar. 
1  State  Trialf,  48.      (h)  1  Ventrii,  S09,  310.    S.  P.  C.  I6f .    S  State  Trials,  744.    3  State  Trials.  5e. 
869.    Skinner,  82.    Samraaiy,  259.      2  Hale,  271.      4  Com.  347.       (i)  3  State  Trials,  52.     Rajm. 
473,474.    Skin.  82.    See  3  State  Trials,  4.    4  State  Tr.  177.  407. 

As  to  the  Second   Point,  viz.  How  jurors  may  be  chal-   • 
lenged  on  the  part  of  the  prisoner. 

Sect.  4.  Having  premised  that  a  (k)  peer  can  take  no  challenge  V6  *  Rosb.  94. 
to  any  of  his  peers  ;  and  that  where  several  are  tried  on  a  joint  Coliit^ts/^** 
(t)  venire,  a  juror  challenged  and  drawn  as  to  one,  cannot  but  be  i  st.Tr.  164. 
drawn  as  to  all ;  f  and  that  by  24  Geo.  2.  c.  18.  '^  No  challenge  S65. 
'*  shall  be  taken  by  a  peer,  or  lord  of  parliament,  to  any  panel  of  J"^*  P«'^"«**^ 
''jurors  for  want  of  a  knight's  being  returned  in  such  panel,  nor  2*Hale,275. 
''  any  array  quashed  by  reason  of  any  such  challenge  taken  after  (0  Sup.  c  4i. 
"  that  time ;"  %^^^  ,„,. 

Rex  V.  B.  of  Worcester,  K.  B.  Mich.  23  Geo.  2^ 

I  shall  farther  endeavour  td  shew, 

1.  How  jurors  may  be  challenged  peremptorily ; 

2.  How  they  may  be  challenged  for  cause* 

A» 
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As  to  the 'first  partic^dar^  t^u.  How  jufora  may  he  cballeQged 

peremptorily : 

(m)4StateTr.  Having  premised  th?it  the  prisoner  must  take  all  such  chal- 

i^St.  Tr.  601.  feoges  himself,  (m)  even  in  such  cases  wherein^  he  may  havp 

2  State  Trials)  counsel ;  f  and  also  that  before  any  juryman  is  brought  to  the 

7*3, 744.  bdek,  the  prisoner  by  leave  of  the  court  may  have  the  whole 

6  S^tTxr.  i45!  P^Q^l  once  called  over  io  his  hearing,  that  he  may  take  notice 

Townie/s  Case,  who  dp  and  who  do  not  appear,  in  order  the  better  to  enable 

Foster,  7. 63,  him  to  take  his  challenges  ; 

I  shall  endeavour  to  sheWy 

K  In  what  cases  a  peremptory  challenge  is  allpwable. 

2.  How  many  jurors  may  be  so  challenged. 

As  to  the  first  particqlar,  viz.  In  what  cases  a  peremptory  chal-^ 
lenge  is  allowable. 

Sect,  5.  I  take  it  to  be  agreed,  that  a  peremptory  challenge' 
(n)  Co.  Lilt.  ^,23  allowable  by  the  common  law  in  all  (i?)  capital  cases  both' 
Moor,  12.  upon  indictments  and  (o)  appeals,  and  also  in  (p)  misprision  of 

(o)  Moor,  IS.      high  treason. 

Bendl.  42.  ^     ., 

9ir.*ir.r.  Ab.  F.  Challenge,  72.  B.  Challenge,  50.  14H.r.7.  B.  Chall.  74,75.  211.  3  H.  f .  2. 
(p)  3  Inst.  97.    But  in  no  other  case  that  is  not  capitol,  2  SUte  Trials,  254* 

But  it  was  enacted  by  33  Hen.  8.  c.  23  s.  3.  "  That  it  should 
**  not  be  allowed  in  any  cases  of  high  treason,  or  misprision  of 
*'  high  treason."  Nor  do  I  know  that  any  statute  hath  revived 
it  to  the  latter  of  these  ;  for  it  is  $aid,  that  the  statute  of  1  Philip 
and  Mary,  c.  10.  which,  by  restoring  the  old  course  of  the  com- 
(piSTnst.  227.  ^on  law  as  to  trials  of  treason,  has  revived  (/))  such  challenges 
S.  P.  C.  157,      as  to  treason,  doth  not  (q)  extend  to  misprision  of  high  treason. 

1.98. 

1  Anderson,  107;  108.  Co.  Lit.  156.  2  State  Trials,  764,  &c.  Btxt  this  is  made  a  quare,  Savil,  57. 
(q)  Yet  8  Inst  27  a.  it  b  said,  that  for  misprision'of  treason 'on6  may  peremptorilj  challenge,  5&. 

(r)F.Chai.i53.  Sect,  6.  It  hath  been  anciently  (r).  adjudged, .  and  is  hqldeq. 

6)  S  P  C.  163  "'^^^  ^y  (^)  Staundforde  and  (t)  Coke,  that  a  man  shall  have  the 

Yet  thesame  same  peremptory  challenges'  on  an  issue  joined  upon  collateral 

point  is  made  a  matter  alleged  in  avoidance  of  an  outlawry  for  a  capital  crime,  as- 

gttw-e,  3.  f.  c.  jj^  ^gy  Qjj  ^|jg  general  issue  :  but  the  contrary  is  holden  by  (ti) 

(t)  Co.  Lit.  157.  Hale,  and  is  said  to  have  been  (y)  adjudged  in  the  case  of  Okey^ 

(tt)  Sum.  259.  and  Berkstead  ( 1 ). 

2  Hale  267. 

(y)  1  I^ev.  61.  Bat  the  other  books  which  report  the  same  case  take  no  notice  of  this  point  1  Sid.  7. 
Kelynge,  13. 

As  to  the  second  particular,  viz.   How  many  jurors  may  be 
challenged  peremptorily. 

W.Co.Lit.156.      5g^^^  7,    It  geems  to  have  been  the  settled  (z)  rule  of  the' 

CroiDp.114.  ^ 

9^H.5.7.  common 

14  H.  7. 7.  B.  Chall.  70. 74,  75.  217.  19  £.  4.  S3.  3  H.  7. 2.  Ab.  B.  Chal|.  211.  17  Assiaei  6. 
17  £d.  3.  23.  Ab.  B.  Chall.  105.  Trial  per  Pais,  c.  9.  S.  P.  C.  157, 158.  See  the  bookr  cited,  c.  90. 
s.  2.    Lamb.  b.  4.  c.  14.  sajs,  that  it  wasdoabtfol  at  conunon  law  how  mapy  might  be  challenged* 

(1)  Charles  RatdiflTe  had  been  convicted  of  high  by  Chief  Justice  Lee.    Tide  Foster,  42»    Jol^n- 

treason  ;  and  in  B.  R.  Mich.  20  Geo.  2.  upon  a  son's  Case,  ibid.  46.  and  Hargrave's  Co.  litt  157, 

collateral  issue  tha%h'^  was  not  the  same  person,  a  note  8. 
peremptory  challenge  was  insisted  on,  and  refusisd 
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common  law^  wherever  8jach  challenge  was  aUowed,  to  •4ffier  tiie 

prisoner  to  challenge  as  many  as  he  thought  fit  under  the  number 

of  three  full  juries,  i.  e»  not  amounting  to  more  than  thirty-five« 

But  if  a  criminal  challenge  more  than  that  number^  (a)  it  seems  (a)Sup.c.30. 

the  moi'e  prevailing  opinion,  that  he  is  to  be  dealt  with  as  one  '*  '* 

that  stands  iniite. 

S€ci.S.  By  9fl  Hen.  8.  c.  14.  s.  7.  made  perpetual  by  82  (»)B.CJmU. 
Hen.  8.  c.  3.  *'  No  person  arraigned  for  any  petit  treason,  mur-  J^*  • 

"  der  or  felony,  shall  be  admitted  to  9ny  peremptory  challenge  siMtssr!     * 
''above  the    number  of  twenty."      But  it  seems (6)    agreed,  Vide tupm^t.^ 
that  1  and  2  Philip  8c  Mary,  c.  10.  which  restores  the  course  I^l^ijf?**' 
of  the  common  law  as  to  trials  of  treason,  has  revived  the  old  s.  p.  c.  158. 
challenge  of  thirty^five  in  trials  of  petit  treason.  Co.  litt.  156. 

Sec/.  9«  It  seams  to  have  been  holden  by  Sir  (f)  Edward  Coke,  U)  s  lut  str. 
that  he  who  challenges  more  than  twenty  upon  an  arraignment  W  ^'^^  ^  ^» 
of  felony,  since  the  abovementioned  statute  of  22  Hen.  8.  shall  stand.  Prer.  46* 
(i^)  neither  forfeit  his  goods,  nor  have  judgment  of  death,  nor  of  («}  Sum.  S60. 
pain  forte  et  dure,  but  shall  only  be  over-ruled  as  to  his  challenges  SedTide?  Hafe, 
so  far  as  they  exceed  twenty,  and  put  upon  his  trial.     But  this  (/)'cromp.ii4. 
seems  to  have  been  doubted  by  Sir  Matthew  (e)  Hale,  and  the  (^)SDp.c'dS.' 
contrary  is  holden  hy{f)  Crompton,  and  seems  more  agreeable  ••3t.  45. 48. 59. 
to  the  most  natural  construction  of  22  Hen.  8.  which  seems  to  m  vtie  8ap.*c.> 
have  intended  no  alteration  as  to  the  nature  or  effect  of  peremfH  33.  s.  s7.  S6. 
tory  challenges,  but  only  as  to  their  number.    To  which  may  be  ^^  €ok«,3i,3f- 
added,  that  nothing  is  more  common  than  for  (g)  subsequent  |^p  ^^  1^6. 
statutes,  which  take  from  felons  the  benefit  of  clergy,  (A)  ex«  (t)  Vide  c.  33. 
pressly  to  exclude  those  who  challenge  more  than  twenty,  which  *•  ^^* 
woaM  be  needless  if  their  challenge  were  only  to  be  over-ruled,  gtatote  are* 
and  did  not  subject  them  to  judgment  of  (i)  death,  8lc.  «<  that  he  be  not' 

adtnitted  to  *■ 
cbaJIcDge,  Stc^**  the  evident  constractioii  of  which  is,  that  say  £iirther  challenge  nhall  be  disallowed  or  pie- 
vented,  and  being  nuH  from  the  beginning  and  oeTer  in  fact  a  challenge,  it  can  subject  the  piiaoner  to  no 
punishment,  but  the  juror  shall  be  regularly  sworn.    4  Com.  348. 

As  to  the  second  particular,  vijT.  How  jurors  may  be  challenged  > 

for  cause. 

Sect.  10.  Having  premised,  that  it  is  a  (k)  general  rule,  that  ^^^P^^^* 
wherever  (/)  the  king  is  a  party,  as  he  is  in  every  (m)  indictment,  3  .state  Trials', 
and  in  some  sort  also  in  (n)  appeals  of  felony,  he  who  takes  a  f35. 
challenge  for  cause  must  shew  it  presently,  and  shall  not  have  |'^' Fj  *jSL' 
time  till  the  panel  is  perused,  as  the  king  shall  where  he  tiakes  a  53  Assise,  ss*. 
challenge ;  as  hath  been  more  fully  shewn,  sect.  3 ;  and  having  1  Side#fln,  S44. 
also  farther  premised,  that  after  a  prisoner  hath  challenged  a  C««t.  19  A«fiie, 
juror  for  cause,  and  his  cause  hath  been  disallowed,  or  found  ^b.  q.  cht^. 
against  him,  he  may  (0)  challenge  the  same  juror  peremptorily,  107. 
before  he  is  (p)  sworn ;  (0  ^«g>*» 'f; 

^^^  ,  '  quests,  P.  Chall, 

105.  107.  ft  R.  Abr.  659,  660.  (m)  That  cause  must  be  shewn  presently  on  indictmoots,  Coke  Litt. 
1^.  1  SideHin,  f44.  1  H.  5. 1.  Ab.  F.  Challenge,  70.  Bkinner,  8S.  (n)  That  caose  must  be 
shewn  presently  in  appeals,  Coke  Litt  158.  This  is  iek  a  ^lOers,  9.  P.  C.  t^.  (•)  Coke  Litt  I58« 
37H.  6.  a.    Ab.  F.  Chal.  48.    B.Chal.86.    Con.  10  H.  4. 9.    Ab.F.Chia.l80.    (p)  Vide  sup.  s.!. 

I  shall  endeavour  to  shew, 

1 .  What  shall  be  a  good  challenge  of  a  juror,  in  respect  of  bis 
honour  or  insufficiency. 

2.  What 
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i.  What  in  respect  of  his  indifferency* 

And  FiBST^  As  to  the  challenge  of  a  juror  for  his  honour  or 
insufficiency. 

Having  premised^  that  it  is  agreed  to  be  a  good  challege  of 
(f)  Co.  lit.  156.  this  kind  that  a  juror  is  an  (q)  alien,  (r)  a  minor,  or  a  (s)  villein; 

liieloBl.  b. I.e. 

6.  8.  14.    14  H.  4. 19.     B.  Challenge,  48.     F.  Challenge,  91.    t  R.  Ab.  6b6.    Calvin's  case,  18.  b. 

(r)  Coke  Litt.  167.  17«.     Litt.  ».  «59.     Vide  7  and  8  WUl.  3.  c.  3«.       («)  2  R.  Ab.  .667.     Co.  Utt. 

166.    9  £dw.  4. 16.     96  Assize,  %8.     F.  Chall.  135.      B.  Challenge,  64^  118.      But  the  contrary  Is 

hoiden  in  the  Year  Book  of  10  H.  7.  20.    Ab.  B.  Challenge,  220.  and  a  qiuere  by  the  reportet  and 

Brook. 

I  shall  more  fully  endeavour  to  shew, 

*  •  • 

1 .  Where  peerage  is  a  good  cause  of  challenge. 

2.  Where  the  want  of  freehold  is  a  good  cause  of  challenge. 

3.  Where  infamy  is  a  good  cause  of  challenge. 

I  r 

4.  Whether  old  age,  sickness,  or  non-residence  in  the  county, 
be,  in  any  case,  a  good  cause  of  challenge* 

As  to  the  first  particular,  viz.  Where  peerage  is  a  good  cause 
of  challenge. 

(1)48  .Ass.  6.  Sect.  11.  It  is  (t)  agreed,  that  if  a  peer  be  returned  on  a  jury 

b!  Chalf  18.*  ^°^  bring  a  writ  of  privilege,  he  shall  be  discharged.     Also  it 

37. 209.'    *  seems  to  have  been  (ji)  hoiden,  that  even  without  such  a  writ  he 

Djer,  314,  may  either  challenge  himself^  or  be  challenged  by  the  party. 

35  H.  6. 46.         Oii^rp 
Moor,  767.  ^^itre. 

Reg.  179. 

F.  U.  B.  165.      (u)  22  £.  3. 18.    F.  Chall.  119.    2  R.  Ab.  646.  but  his  notes  are  not  wairanted  t»y 
the  books  at  large.    Co.  Litt.  167.    9  Coke,  49.     27  H.  8.  22.     Con.  36  H.  6.  46.     B.  Challenge,  8,. 
Finch,  606.    6  Coke,  63.    F.  Chall.  44.    1  Jones,  153.    F.  N.  B.  166.    Vide  3  Bac.  Ab.  260. 

As  to  the  second  particular,  viz.  Where  the  want  of  freehold 
is  a  good  cause  of  challenge. 

(o)  Admitted  by  Stct*,  12.  At  the  Common  law  there  was  no  (i;)  necessity  that 
^e  statute^  j"*"^^^  should  have  any  freehold  as  to  inquests  before  justices  in 
hkquifmtndi     ^ye^  ^^  ^^  cities  or  burghs^  as  hath  been  more  fully  shewn,  chap. 

simttoawiif,        25.  Sect.  21. 
and  by  the  Re- 
gister.    Vide  Raymond,  486, 486.    1  Ventris,  366.    Infra,  sect.  21. 

(x).Keilw.46.  Also  it  seems  {x)  agreed,  that  the  common  law  doth  not  require 
C**]^*4i3  that  a  juror  should  in  any  case  have  a  freehold  of  any  certain 
See  the  citations  value;  and  upon  this  ground  it  hath  been  adjudged,  that  a  free- 
to  the  next  three  hold  worth  but  {y)  twenty  shillings  or  {z)  five  shillings,  or  even  a 
I^^^lV?*!?*     W  penny,  is  still  a  sufficient  qualification  for  a  juror  m  such  cases 

464.  and  zK.^'*  •«•!  ^  i»i  •  t»      %    t  %    r  .. 

Ab.  647, 648.  &8  are  not  withm  the  statutes  which  require  a  freehold  of  a  greater 
(y)ioH.6.7.    value. 

Ab.F.Chall.29. 

B.  Chall.  189.    19  H.  6. 9.      Ab.  F.  Challenge,  32.    B.  CbaU.  60.      2  H.  7. 13.     B.  Challenge,  162. 

lOH.  6. 18.    B.  Chall.  192.      (0  3H.4.4.    Ab.  F.  Chall.  78.    B.  CbaU.  32.      (a)  Keilway,  46. 

6) 28 Ass.  15.        Also  it  hath  been  (b)  adjudged,  that  the  common  law  did  not' 

b.B.Chal.i06.  require  that  a  lury  should  in  any  case  have  any  freehold. 
10  H.  7. 13.  ^  '^    ^  ^  ^  |l„t 

J  State  Trials,  **"* 

135  to  140.  Vide  16  H.  7. 14.  7  H.  6.  44.  Ab.  F.  Chall.  24.  B.ChaL57.  It  teems  to  he  holdow 
that  hy  the  common  law  it  is  a  challenge  only  to  the  fevoor. 
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But  this  18  not  only  contrary  to  what  seems  impUed  by  all  the 
authorities  above  cited,  which,  in  saying  that  the  common  law  did 
not  require  a  freehold  of  any  certain  value,  plainly  seem  to  sup- 
pose that  it  required  some  freehold,  but  it  hath  been  also  contra- 
dicted by  many  express  (c)  authorities ;    agreeably  to  which  it  (c)  Cro.  Elis. 
seems  to  be  (d)  settled  at  this  day,  that  the  want  of  freehold  is  a  413. 
good  challenge  of  a  juror  in  all  other  cases  not  otherwise  pro-  TrwlperPaii, 
vided  for  by  (e)  statute,  and  consequently  in  a  trial  for  high  trea-  s'h.  4.4. 
son  in  London,  as  well  as  in  any  other  county.  Ab.  F.Chal.  rs. 

B.  Chall.  32. 
4H.4.1.  Vide  Keilvr.  54.  Coke  Litt  156,157.  9R.  Ab.647.  7H.4.1.  Ab.  B.  Challenge,  34. 
F.  Challenge,  58.  21  H.  7.  29.  Ab.  B.  Chail.  90.  10  H.  7. 11.  It  seems  taken  for  granted  that  »• 
saes  in  all  cases  are  to  be  returned  upon  jorors,  by  which  it  seems  to  be  implied  that  they  ought  to  hare 
Umd,  &c.  (d)  3  State  Trials,  S69.  4  State  Trials,  874.  6  SUte  Trials,  58. 245.  (•)  Vide  infira^ 
sect.  19,  &c. 

Sect.  13.  But  it  seems  agreed,  that  wherever  the  letter  of  the 
common  or  statute  law  requires  that  a  Juror  should  have  a  free- 
hold, the  meaning  is  fully  satisfied  by  his  having  the  (/*)  use  of  a  (/)  Keilw.  4d. 
freehold,  and  that  it  is  not  material  whether  he  bath  it  in  his  own  ^* 
or  his  (g)  wife's  right,  or  whether  it  be  (/)  absolute  or  upon  con-  p  ^chJl  «7 
dition,  or  an  estate  of  inheritance,  or  only  (i)  for  term  of  one's  own  15  h.  7. 7.  * 
or  another's  life,  so  thatlt  be  in  the  same  (Jc)  county,  wherein  the  ^  £dw»4. 7. 
suit  is  brought,  and  actually  continue  in  the  juror  (Q  till  the  time  S*  ^^"If^ 
when  he  is  sworn.  Plowd.  58. 

15  H.  7.  IS. 
S.P.C.I6O.  B.  Jurors,  14.  (^)  F.  Chall.  27.  9H.7. 1.  B.  Chall.  157.  12H.7.4.  B.  Chall. 
160.  Co.  Litt.156.  (&)Co.Litt.l56.  KeU.l67, 168.  2R.  Ab.648.  Con.  7  H.  4.1.  F.ChalL 
158.  But  Bio.  in  abridging  this  case  in  title  Challenge,  53.  says  quod  mbrum.  (t)  9  H.  7. 1.  12  H.  7. 4* 
B.  Chall.  160.  Co.  litt.  156.  B.  Chall.  157.  See  F.  N.  B.  14. 16.  (fc)  9  H.  7. 1.  B.  CbalL  157. 
Co.Iitt.l57.  Rastal,  18.  19  H.  6.  9.  (i)lSH.7.4.  B.  Chall.  160.  Coke  Litt.  157.  7H.4.1. 
Ab.  F.  Challenge,  158. 

Sect.  14.  But  the  (m)  statutes  of  Westminster  the  second,  c.  38.  (»)  ^^e  c.  25w 
and  21  Edw.  1.  de  his  quiponendi  sunt  in  assisis,  '*  None  shall  be  *•  *^'  **•  ^' 
'*  put  in  assizes  or  juries,  except  in  cities,  burghs,  or  trading 
**  towns,  who  have  not  tenements  to  the  yearly  value  of  forty 
"  shillings,  8cc. 

Bat  it  seems  to  have  been  (n)  generally  agreed,  that  a  juror  can  (m)  s  Inst 
neither  be  challenged  by  the  parties  for  being  returned  contrary.  ^^*    . 
to  these  acts,  nor  allege  such  matter  himself  for  his  discharge,  j^  sfcbJl. 
but  must  take  his  remedy  by  action  against  the  sheriff,  or  by  writ  106. 
of  privilege  for  his  discharge.  ??o*V^1r 

Ab.  B.ChalLSf. 
F.  Chall.  78.     F.  N.  B.  166.    2  St.  Tr.  744.    But  58  Assize,  19.  is  contrary. 

Sect,  15.  By  2  Hen.  5.  c.  3.  '^  No  person  shall  be  admitted  to 
"  pass  in  any  inquest  upon  trial  of  the  death  of  a  man,  nor  in  any 
"  inquest  betwixt  party  or  party  in  plea  real,  nor  in  plea  personal, 
whereof  the  debt  or  the  damage  declared  amount  to  forty 
marks,  if  the  same  person  have  not  lands  or  tenements  of  the 
value  of  forty  shillings  (o)  above  all  charges  of  the  same;  so  (o)  Extended  by 
*'  that  it  be  challenged  by  the  party,  that  any  such  person  so  im-  ^  *^'*-<^-  ^'  ^^ 
*'  panelled  in  the  same  cases,  hath  not  lands  or  tenements  of  the 
**  yearly  value  of  forty  shillings  above  the  charges  as  afore  is 
"  said." 

Sect.  16.  It  hath  been  (p)  adjudged,  that  this  statute  extends  ]5  h.  7.^4. 
as  well  as  to  a  collateral  issue,  as  to  llie  general  one^  but  not  to  2  r.  Ab.  647, 

an  648. 
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(9)  C.  Eilb  413.  ^^  ladietbMttt  or  informatioa  (or  ft  criine  not  (9)  ca^ttel:  for  the 

RayiD.  485.586.  Hf^ords  are,  "  upon  tml  of  the  death  of  a  man,  nor  in  any  inquest 

•<*    ^*  between  party  and  party  in  plea  real  or  personal,  8cc/' 

(r)  Vide  sup.  s.  Sect.  17.  It  seems  (r)  agreed,  that  cestuy  que  use  of  any  free- 
?^*K  'iwB  9«  ^^^^  *°  ^^®  same  county  of  the  yearly  value  of  forty  shillings  is  a 
add^Ch^.  '  good  juror  within  this  statute.  And  some  have  («)  holden,  that 
202.  the  law  is  the  same  as  to  a  feoffee  of  such  lands  in  trust  for  ano-« 

Ja(or8,i4.  ^{jg^^  Q,.  ^  fjj^  remainder-man  of  state  of  freehold  expectant  on  a 
raent  of  the  release  for  years.  But  this  seems  not  to  be  maintainable,  because 
Tear  Book  of  the  Statute,  in  requiring  that  a  juror  shall  have  lands  of  the  yearly 
\^  ^Bot  l^  ^'*  v^ue  of  forty  shillings  above  all  charges,  plainly  seems  to  intend 
fiof  find  this  tfattt  he  ought  to  have  lands  of  the  clear  (u)  income  whereof  at  the 
point  in  the  time  he  can  expend  so  much;  but  a  man  cannot  expend  any  thing 
^^"V^'f^ft  out  of  lands  whereof  he  is  enfeoffed  to  the  use  of  another,  or 
(tt)  Vide  Keilw.  wherein  he  has  only  a  dry  remamder. 

92> 

lt£dw.4. 13.    19H.  6.  9.    F.  ChaII.32.    36  H.  6.  23.    2  R.  Ab.  647,  648, 649. 

(c)  3  St  Tr.  Sect,  18.  It  hath  been (x)  adjudged,  that  this  statute  is  repealed 

*^)  Vidtc.  25.  ••  ^^  treasons  by  1  (y)  and  2  Philip  &  Mary,  c.  10.  which  enacts, 
1. 132. 142,     *  ^  that  all  trials  for  treason  shall  be  according  to  the  common  law.'* 

143  144t» 

Sect.  19-  By  23  Hen.  8.  c.  13.  it  is  recited,  "  That  trials  o£ 
murders  and  felonies  in  cities,  boroughs,  and  towns  corporate 
within  this  realm,  having  authority  to  proceed  in  th^  deliverance' 
of  such  offenders,  had  been  oftentimes  deferred  and  delayed,  by 
reason-  of  challenge  of  such  offenders,  for  lack  of  sufficiency  of 
freehold,  to  the  great  hinderance  of  justice ;"  and  thereupon  it  is 
enacted,  *'  That  every  person  and   persons,  l^eing  the  king's* 
**  natural  subject  bom,  which  either  by  the  name  of  a  citizen,  or 
"  of  a  freeman,  or  any  other  name,  doth  enjoy  and  use  the  liber- 
**  ties  and  privileges  of  any  city,  borough  or  town  corporate  where 
*'  he  dwelleth  or  maketh  his  abode,  being  worth  in  moveable 
**  goods  and  substance  to  the  clear  value  of  forty  pounds,  be 
**  admitted  in  trial  of  murders  and  felonies  in  every  sessions  and 
gaol-delivery,  to  be  kept  and  holden  in  and  for  the  liberties  of 
such  cities,  boroughs  and  towns  corporate,  albeit  they  have  no 
^*  freehold ;  any  act,  statute,  use,  custom  or  ordinance  to  the  con- 
trary hereof  notwithstanding." 


St 


U 


27  £112.  c.  6. 


Sect.  ^Oi  **  Provided  that  this  act  no  way  extend  to  any  knight 
**  or  esquire  dwelling,  abiding,  or  resorting  in  or  to  any  such  city, 
''&c." 

Vide  1  Rich.  3.       Sect.  21.  By  1 1  Hen.  7*  c.  21.  and  4  Hen.  8.  c.  3.  special  pro- 
^^.      ^       vision  is  also  made  for  jurors  in  London  in  real  and  personal 

actions  above  the  value  of  forty  marks,  for  which  I  shall  refer  to 

the  statutes  at  large. 

Sect.  22.  By  4  and  5  Will.  &  Mary,  c.  24.  ^  AH  jurors  (other 
'^  than  strangers  upon  trials  per  medietatem  lingua)  who  are  to  be 
^'  returned  for  trials  of  issues  joined,  in  any  of  the  courts  of  king's 
"  bench,  common  pleas  or  exchequer,  or  before  justices  of  assize 
*'  or  ni*i  prius,  oyer  and  termmer,  gaol-delivery,  or  general 
^*  qnnrtei^sessiona  of  the  peace  in  any  county  of  this  realm  of 

^*  England/ 
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**  Borland,  3ltdl  eVeiy.of  them  have  in  their  own  name»  or  in  SeeTowDlej'a 
"  trust  for  them,  within  the  same  county,  ten  pounds  by  the  year  Caae,  Foster,  7. 
"  at  least  above  reprizes,  of  freehold  or  copyhold  lands  or  tene-  hivVfreehoSd 
*'  ments,  or  of  lands  or  tenements  of  ancient  (z)  demesne,  or  in  and  copjbold 
**  retits,  or  in  all  or  any  of  the  said  lands,  tenements  or  rents  ip  ^^ich  together 
"  fee-simple,  fee-tail,  or  for  the  life  of  themselves  or  some  other  H'^ear  h^s  wf- 

person:    and  that  in  every  county  in  Wales,  (1)  every  such  ficient. 

juror  shall  have  in  the  same  county  six  pounds  by  the  year  a.t  (s)  But  bj  the 
'*  least,  in  manner  aforesaid,  above  reprizes/*  common  law  a 

freehold  io  an- 
cient demesne  was  not  sufiicient    9  H.  7. 1.  pi.  {.    B.  ChaU.  157.    Co.  Litt  156. 

Sect.  23.  But  by  4  and  5  Will.  &  Mary,  c.  24.  it  is  provided, 
"  That  it  shall  be  lawful  to  return  any  person  on  a  tales  in 
"  England  who  shall  have  five  pounds  by  the  year,  or  in  Wales 
**  who  shall  have  three  pounds  by  the  year  in  manner  aforesaid .|' 

Sect.  24.  Also  there  is  a  saving  to  *^  all  (a)  cities,  boroughs  and  («)  yj^e  s.  i«. 
*'  towns  corporate,  of  their  ancient  usage  of  returning  jurors  of  and  there  is  the 
**  such  estate,  and  in  such  manner  as  before  had  been  used  and  jj^e  exception  in 
*'  accustomed.**    But  there  is  no  express  saving  of  any  trial  con-  7^  and'in^ieand 
trary  to  the  purview  of  this  statute  and  made  good  by  some  other ;  17  Car.  s.  c.  s. 
and  therefore  it  m^ay  he  argued,  that  the  trial  of  felonies  in  towns  ^  ^* 
by  jurors  worth  forty  pounds  in  goods  by  virtue  of  the  above^ 
cited  statute  of  23  Hen.  8»  is  no  longer  lawful,  it  not  being  a  trial 
by  usage,  but  by  statute.     Yet  seeing  4  and  5  Will.  &  Mary 
teems  plainly  to  have  a  view  to  trials  in  counties  only,  and  the 
statute  of  16  and  17  Car.  2.  c.  3.  which  is  penned  almost  in  the 
very  same  words,  was  taken  (i)  no  way  to  alter  the  former  method  y^-  -  y   .  --- 
of  trials  in  towns,  lest  it  should  cause  a  failure  of  justice ;  and  it     '^ 
being  generally  impracticable  to  get  a  sufficient  number  of  such 
freeholders  as  the  statute  requires  in  towns,  it  seems  a  reasonable 
construction  of  4  and  5  Will.  8c  Mary,  that  the  trial  by  23  Hen.  8. 
still  continues  lawful  as  before. 

But  it  hath  been  (c)  agreed,  that  for  trials  in  London  for  high  (c)4St.Tr.i86. 
treason,  every  juror  ought  to  have  such  freehold  or  copyhold  as  id  and  in  Fnncia's 
required  by  4  and  5  Will.  &  Mary.  ^""^ 

+  By  3  Geo.  2.  c.  24.  s.  18.  made  perpetual  by  6  Geo.  2.  c.  37, 
''  Any  person  having  an  estate  in  possession  in  land  in  their  own 
''  right,  of  the  yearly  value  of  twenty  pounds  or  upwards  over  and 
''  above  the  reserved  rent  payable  thereout,  such  lands  being  held 
"  by  lease  or  leases  for  the  absolute  term  of  five  hundred  years 
'^  or  more,  or  for  ninety-nine  years,  or  any  other  term  determina- 
*'  ble  on  one  or  more  life  or  lives,  the  name  of  every  such  person  ^ 

'*  shall  and  may  and  is  hereby  directed  and  required  to  be  inserted 
''  in  the  lists  (in  the  manner  directed  by  7  and  8  Will.  3.  c.  32. 
''  and  3  and  4  Ann.  c.  18.)  in  order  to  their  being  inserted  in  the 
*'  freeholders  book,  and  the  persons  appointed  to  make  such  lists 
*^  are  hereby  directed  to  insert  them  accordingly,  and  such  lease- 
''  holder  or  leaseholders  shall  and  may  be  summoned  to  serve  on 
'^juries  in  like  manner  as  freeholders  may  be  summoned  and  im- 

*'  panelled, 

^)Thia  is  the  first  time  that  copyholders  (as      mitted  to  serve  in  some  of  the  sheriff's  courts,  1)^ 
sueh)  were  admitted  to  serve  npon  juries  in  any  of      1  Rich.  5.  c.  4.  and  9  Heo.  8.  c.  IS. 
the  king's  courts,  though  they  had  before  been  ad-  .  ■   -      j 
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**  panelled  to  serve  on  juries  bj  virtue  of  this  or  any  other  act 
**  or  acts  of  parliament  for  that  purpose,  and  be  subject  to  the  like 
**  penalties  for  non-appearance. '  ' 

t  By  3  Geo.  2.  c.  25.  s.  19. ''  The  sheriffs  of  the  city  of  Loa" 
''  don  shall  not  impanel  or  return  any  person  or  persons  to  try  any 
*'  issue  joined  in  any  of  his  majesty's  courts  of  king's  bench,  comr 
"  mon  pleas  and  exchequer,  or  to  be  or  serve  on  anyjury  at  the 
^  sessions  of  oyer  and  terminer,  gaol-delivery,  or  sessions  of  the 
**  peace,  to  be  had  or  held  for  the  said  city  of  London,  who  shall 
^  not  be  an  householder  within  the  said  city,  and  have  lands, 
tenements,,  or  personal  estate  to  the  value  of  one  hundred 
pound? ;  and  the  same  matter  and  cause  alleged  by  way  of 
cliallenge,  and  so  found,  shall  be  admitted  and  taken  as  a  prin* 
cipal  challenge,  and  the  person  or  persons  so  challenged  shall 
and  may  be  examined  on  oath  of  the  truth  of  the  said  matter/' 

t  By  8  Geo.  2.  c«  25.  s.  20« ''  The  sheriffs  or  other  officers  to 
**  whom  the  returning  of  juries  doth  and  shall  belong,  for  any 
county.  City  or  place  respectively,  shall  not  impanel  or  return 
any  person  or  persons  to  serve  on  any  jury  for  the  trial  of  any 
capital  offence,  who  at  the  time  of  such  return  would  not  be 
qualified  in  such  respective  county,  city  or  place  to  serve  as 
jurors  in  civil  causes  (1)  for  that  purpose;  and  the  same  matter 
and  cause  alleged  by  way  of  challenge,  and  so  found,  shall  be 
admitted  and  taken  as  a  principal  challenge,  and  the  person  or 
persons  so  challenged  shall  and  may  be  examined  on  oathof 
*'  the  truth  of  the  said  matter." 

*)-  By  4  Geo.  2.  c.  7-  s.  3.  made  perpetual  by  6  Geo.  2.  c.  37* 
it  is  recited,  that  by  the  very  frequent  occasions  there  are  for 
juries  in  Middlesex  and  by  the  small  number  of  freeholders  that 
are  in  the  said  county  the  sheriffs  may  be  under  difficulties  of  pro- 
curing juries,  it  is  therefore  enacted,  "  That  all  leaseholders  upon 
"  leases  where  the  improved  rents  or  value  shall  amount  to  fifty 
pounds  per  annum  or  upwards,  over  and  above  all  ground  rents 
or  other  reservations  payable  by  virtue  of  the  said  leases,  shall 
**  be  liable  and  obliged  to  serve  upon  juries  when  they  shall  be 
"  legally  summoned  for  that  purpose." 

As  to  the  third  particular,  viz*  Where  infamy  is  a  good  cause 
of  challenge. 

Sect.  25.  It  seems,  that  it  is  a  good  challenge  of  a  juror  that 
<«)Co.Ijtt.  be  is  (a)  outlawed,  or  that  he  hath  been  (b)  adjudged  to  any  (2) 
ti^H  6  so  corporal  punishment  whereby  he  becon^es  infamous,  or  that  he 
11  IL4.'4i!  ^'^  b^i^  convicted  of  treason,  or  (c)  felony,  or  {d)  perjury,  or 
B.  Indict,  s.  conspiracy, 

t  R.  Ab.  657. 

B.  CbalL€4.  F.  Process,  tOft.  C.  Car.  134.  Trial  per  Pais,  c.  9.  (h)  Co.  LitL  6. 156.  Trial  per 
Pais,  c.  9.  («)  Co.  Litt.  6.  IdS.  %  Bulst.  154.  ^  St.  Tr.  591  to  534.  Trial  per  Pais,  c  9.  Coo. 
iLev.  36S.      (d)BnictoD,lib.4.  cl9.  8.3.    Fleta,  lib.  4.  c.  8.  s.  3.    Trial  per  Pais.  c.  9. 

(1)  For  the  qnalifications  of  jorors  in  dvil  causes,  punishment  that  makes  tbe  party  incompetent,  but 
▼ide  sup.  4  and  5  Will.  &  Mary,  c.  24.  and  3  Geo.  the  conviction  for  the  crime  ^  and  with  respect  to 
t.  c.  24.  sect  18.  a  couvictioa  for  conspiracy,  yide  vol.  1.  p.  44^ 

(2)  It  i»  now  agreed  ttaX  it  is  not  the  mode  of  n.  4. 
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(e)  conspinicy,  or  of.  (/)  forgery  on  5  Eliz.  c.  14.  or  attainted  in  (e)  See  B.  i. 
an  (g)  attaint  for  giving  a  false  verdict.     And  it  hath  been  (A)  P-  ^?* 
holden,  that  such  exceptions  are  not  salved  by  a  pardon.    And  it  itieml'tobe^' 
was  anciently  (t)  holden,  that  excommunication  was  also  a  good  hoiden,  that  the 
challenge.     Yet  it  (ft)  seems,  that  none  of  the  above-cited  chal-  conviction  for 
lenges  are  principal  ones,  but  only  to  the  favour,  unless  the  record  o^^lo^i  at 
of  the  outlawry,  judgment,  or  conviction  be  produced,  if  it  be  the  kine'B  suit 
a  record  of  another  court,  or  the  Term,  &c.  be  shewn,  if  it  be  a  But33H.6.55. 
record  of  the  same  court.  p'  ^  J^j *  Hi 

make  no  such 
dittinctiqn.  (/)  Coke  litt.  6.  and  the  reason  seems  to  be,  because  the  statute  is  express,  that  the  of- 
fender shall  be  set  on  the  pillory,  &c.  But  it  was  adjudged,  33  H.  6.  55.  Ab.  F.  Chall.  41.  B.  ChoU. 
15.  2  R.  Ab.  649.  that  a  conTiction  on  1  H.  5.  3.  was  not  a  good  challenge  to  a  juror,  because  it  was 
not  a  conviction  on  an  action  at  the  common  law.  Vide  44  Ed.  3. 39.  F.  Deci.  tant.  11, 12.  (^)  See 
the  attthoritiei  under  the  precedent  letter,  (h)  %  State  Trials,  521  to  524.  2  Buktrode,  154.  2  Hale, 
278.  Vide  c.  37.  s.  48  to  53.  (i)  Co.  Litt.  158.  (k)  Co.  Litt.  157.  33  H.  6. 55.  43  Assize,  46. 
aU.  5. 11.    2l£dw.4.74.    2  H.  Abr.  649, 650.  658.    33  H.  6.1.    B.  ChaU.  15. 147. 

As  to  the  fourth  particular,  mz.  Whether  old  age,  or  sickness, 
or  non-residence  in  the  county,  be  in  any  case  a  good  cause  of 
challenge  of  a  j  uror . 

Sect.  26.  I  take  it  to  be  agreed,  that  notwithstanding  the  (I)  (0 1  Inst.  546. 
statute  of  Westminster  2.  c.  SI.  be  express,  "  that  neither  old  4/^^>*^' 
**  men  above  the  age  of  seventy  years^  nor  persons  perpetually 
'*  sick,  nor  those  who  are  infirm  at  the  time  of  their  summons, 
"  nor  those  who  do  not  reside  in  the  county,  shall  be  put  in  juries, 
*'  or  in  the  lesser  *assizes  ;'*  and  that  therefore  such  persons  may 
sue  out  a  writ' of  (m)  privilege  for  their  discharge,  grounded  on  (m)F.  N.  B. 
this  statute ;  yet  if  they  be  (n)  actually  returned  and  appear,  they  ^'  ^5?* 
can  neither  be  challenged  by  the  party,  nor  excuse  themselves  (nfz  state 
from  not  serving  if  there  be  not  enough  without  them.  IViais,  744. 

2  Inst.  448. 
By  7  and  8  Will.  3.  c.  32.  infants  under  twentj-one  are  exempted  from  juries.  ■ 

* 

As  to  the  Second  Point,  viz.  What  shall  be  a  good  challenge 
of  a  juror  in  respect  of  his  indifferency. 

Sect.  27.  It  is  expressly  enacted  by  25  Edw.  3.  c.  3.  which 
seems  to  have  been  made  in  (o)  affirmance  of  the  common  law,  (o)  12  Ass.  36.' 
'*  That  no  indictor  shall  be  put  in  inquests  upon  deliverance  of  ^  nuu^\n\ 
*^  the  indictees  of  felonies  or  (p)  trespass,  if  he  be  challenged  for  107. 
"  that  same  cause  by  him  which  is  so  indicted."  '  And  this  excep-  S.  P.  C.  158. 
tion  against  a  juror,  that  he  hath  found  an  indictment  against  the  7^^^*^*^"4 
party  for  the  «ame  caused  hath  been  adjudged  good,  not  only  Ab.B.Chali. 
upon  the  trial  of  {q)  such  indictment,  but  also  upon  the  trial  of  166. 
another  indictment  or  action  (r)  wherein  the  same  matter  is  either  ^'.^i?*!!,'  ^^1 

•  \  '  •   •     f  I  f       .1      •      **  w  holdcn  to 

in  question,  or  happens  to  be  material,  though  not  directly  in  be  no  principal 

issue.  challenge  in 

trespass. 
(9)  2  Sute  Trials,  379.  4  State  Trials,  186.  In  the  Year  Book  of  40  Assize,  10.  Ab.  B.  Challenge, 
142^  an  indictor  being  returned  on  tlie  petit  jury  and  giving  a  verdict,  was  fined  because  he  did  not 
challenge  himself.  Yet  27  Assise,  13.  Ab.  B.  Challenge,  120.  and  F.  Challenge^  137.  it  is  not  allowed 
to  be  a  principal  challenge,  even  upon  the  trial  of  the  sane  indictment.  (r)  8  H.  4«  2.  Ab.  B.  Chall. 
42.    F.ChalL79.    Co  litt  157.     1  Siderfin,  244.    2  R.  Ab.  649. 

Sect.  28.  It  hath  been  allowed  a  good  cause  of  challenge  on 
the  part  of  the  prisoner,  that  the  juror  (s)  hath  a  claim  to  the  («)  iSt.Tr.952. 
forfeiture  which  shall  be  caused  by  the  party's  attainder  or  con* 

VOL.  if.  p  p  viction 
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(t)  ti  H.  7. 29.  victMHi ;  or  that  he  hath  declared  his  (0  opinkm  before*4aBd  that 

B^alL  90.  U|g  party  ie  guilty,  or  will  be  banged,  or  the  like.    Yet  it  hath 

4  St  Tr^r^.  been  (u)  adjudged,  that  if  it  shall  appear  ihat  the  jurof  made  such 

nd  ruled,  that  declaration  from  his  knowledge  of  the  cause,  and  not  out  of  any 

^DrifoDcr  ill-will  to  the  party,  it  is  no  cause  of  challenge. 

mine  a  jnror  conceniing  such  matter  on  a  voir  dire,  because  it  sounds  in  reproach.  Vide  49  £dw.  3. 1. 
Ab.  B.  ChaH.  95.  F.  Chail.  100.  (u)  7  H.  7.  95.  Ab.  B.  Chall.  55.  F.  Cball.  tf.  SO  H.  «.  40. 
S  R.  Abr.  657. .  Vide  49  Edw.  3. 1.  Ab.  B.  CbaU.  25.  F.  Chal.  100.  Sed  qtuen;  for  bjr  Treby,  Chief 
Justice,  no  jnror  has  any  li^t  to  declare  his  opinion  positively  until  he  has  heard  the  evidence  In  the 
canse#    Cooke's  case,  4  St.  Tr.  748. 

(«)  Kely.  9.  Sect.  2Q.  But  it  hath  been  {x)  adjudged  to  be  no  good  cause 

C^'booin?*'  ^^  challenge,  that  the  juror  hath  found  others  guilty  on  the  same 
ease.  indictment;  for  the  indictment  is,  in  judgment  of  law,  several 

against  each  defendant,  for  every  one  must  be  convicted  by  parti- 
cular evidence  against  himself. 

0;)  Scapleton's  .     Sect,  SO.  It  bath  been  (y)  ruled  to  be  a  good  challenge  of  a 
trial,  s  state  Tr.  juror  on  the  part  of  the  king,  that  be  hath  given  his  dogs  the 
*  names  of  the  king's  witnesses. 

(s)Co.IitLi56.  Sect.  31.  It  seems  to  be  (z)  settled,  that  where  the  king  is  a 
4  H.  7. 8.      '  party  he  may  ti|ke  either  a  principal  challenge,  or  to  the  favour. 

F.  Cball.  63. 

44£dfr.  3.38.    B.  Chall.  SS.    SR.  Abr.  646. 

• 

(a)  F.  Chall.  63.  Sect,  32.  It  is  (a)  said,  that  the  subject  cannot  take  a  challenge 
Co  litt  156  ^^^  ^^^  favour  against  the  king,  because  every  one  is  bound  by 
±  R.  Ab.  646!    ^^^  allegiance  to  favour  the  king.    But  if  (i)  no  more  be  meant 

'4H.7. 8.  by  these  books,  than  that  such  a  challenge  is  not  good  without 

•^'' P*'^^''  shewing  some  actual  partiality  in  such  sheriff  or  juror,  or  some 

3  St.Tr.s35,  particular  cause  in  respect  wherepf  the  king  may  influence  them. 

^t^'  It  seems  not  clearly  settled  how  the  kinc;  in  this  respect  hath  a 

C.^Elte!^V  greater  (c)  privilege  than  the  subject,  which  yet  it  seems  agreed 

(b)  s  R.  Abr.  Id)  that  he  hath. 

640.646. 

1  Ventfis,  309.  (e)  For  in  tiie  Year-book  of  20  H.  6.  40.  ab.  2  R.  Ab.  641 .  it  is  holden  in  the  case  of  the 
subject  to  be  no  cause  of  challenge,  that  the  sheriff  hath  malice  against  the  party*  without  shewing  some 
particular  instance  of  partiality,    (d)  See  tiie  books  cited  to  the  other  parts  of  this  and  the  nezt'section. 

(«)F.ChalLi7.      Sect.  S3,  It  bath  been  («)  said  to  be  no  principal  challenge 

•  iL*>Si'  ^filfi  where  the  king  is  a  party,  that  a  juror  is  of  the  king's  liveiy,  or 

It  b said'gene-  ^^^  immediate  tenant :  but  it  is  said,  that  a  challenge  for  such 

rally  in  some  cause  ought  to  conclude  to  the  (f)  favour.     But  these  matters 

^»^*^***"»  seeming  to  be  unsettled,  I  shall  leave  them  to  be  farther  consi- 

icS^f  ajuror  ^ered  by  others. — And  for  other  matters  relating  to  challenges, 

that  he  is  the  being  not  SO  proper  for  this  treatise,  I  shall  refer  to  the  (g)  books 

king's  menial  which  more  particularly  treat  of  them. 

senrant,  or  a  * 

▼alet  of  the  crown.  Co.  Litt  156.  F.  Cor.  63.  Tr.  per  Pais,  c.  9.  2  R.  Abr.  646.  Bat  3  State  Tr. 
235, 236.  4  State  Tr.  70.  and  in  other  books,  the  contrary  is  ruled.  B.  Chail.  154.  4  H.  7.  3.  Cro. 
£112.663.    (/)  Videsup.  S.33.    (g)  Co.  Litt.  157, 158.    Tr.  per  Pais,  c.  9.    2  R  Abr.  635. 666. 

And  now  I  am,  in  the  second  place,  to  consider  the  learning  of 
challenges,  so  far  as  it  particularly  relates  to  aliens. 

Sect.  34.  By  28  Edw.  3.  c.  13.  s.  a.  it  is  enacted,  '*  That  in 
(k)  F  In  nest  "  ^^  inquests  and  proofs  to  be  taken  or  made  amongst  aliens  and 
jf ,  •  qa« »  €€  denizens,  be  they  merchants  or  (A)  other,  as  well  before  die 
3£d.4.ii.       "  mayor  of  the  staple  as  before  any  other  justices  or  ministers, 

''  although 
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**  ahhoiigk  die  king  be  partyi  the  one  half  of  the  inquest  or  proof 
^*  shall  be  denizens,  and  the  other  half  aliens,  if  so  many  aliens 
and  foreigners  be  in  the  town  or  place  where  such  inquest  or 
proof  is  to  be  taken,  that  be  not  parties  nor  witli  the  parties  in 
contracts,  pleas,  or  other  quarrels,  whereof  such  inquests  or 
**  proofs  ougnt  to  be  taken :  and  if  there  be  not  so  many  aliens, 
**  then  shall  he  put  in  such  inquests  or  proofs,  as  many  aliens  as 
*'  shall  be  found  in^e  same  towns  or  places  which  be  not  thereto 
'*  parties,  nor  with  the  parties,  as  aforesaid,  and  the  remnant  of 
**  denizens,  which  be  good  men,  and  not  suspicious  to  the  one 
''  party  nor  to  the  other/' 

Sect.  35.  By  9  Hen.  6.  c.  29*  the  above-recited  statute  of 
2  Hen.  5.  which  requires  that  the  jurors  in  certain  cases  shall 
have  tenements  to  the  yearly  value  of  forty  shillings,  "  shall  be  no 
^'  wise  prejudicial  to  this  statute  of  £8  Edw.  3.  nor  extend  itself 
"  but  only  to  the  inquests  to  be  taken  between  denizen  and 
^  denizen.'' 

Also  it  seems  agreed,  ft)  that  the  subsequent  statutes  which  (0  Cro.  Ellc. 
require  that  jurors  shall  have  tenements  to  a  greater  value,  no  ^^* 
way  repeal  the  said  statute  of  28  Edw.  3.     Yet  it  seems,  (ft)  (fc)C.Ell2.27$. 
that  the  English  half  of  the  jury  ought  to  have  tenements  to  the 
same  value  as  in  other  cases.    And  it  hath  been  (/)  adjudged,  that  (0  C  EUc.  84i. 
the  words  **  ^uorwn  qnUibet  habeat  qmxtuwr  Hbratas  terra,  &c." 
shall  be  applied  to  the  English  only. 

Sect.  36.  It  seems  (m)  agreed,  that  there  is  no  need  that  any  (m)  Sum.  260. 
of  thoae  who  find  an  indictment  against  an  alien  should  be  aliens.  ^*  P*  ^- 1^^* 

Sect,  37.  Also  it  hath  been  adjudged,  (n)  that  the  said  statute  (n)I>a]i«on,9S. 
of  28  Edw.  3.  is  repealed  as  to  trials  for  treason,  by  (o)  1  and  2  ^^^^  *^' 
Philip  &  Mary,  c.  10.  which  enacts,  **  That  all  trials  for  treason  Summaiy^'^eo. 
**  be  according  to  the  course  of  the  common  law."   Yet  it  seems  W  Vide  sop. 
that  the  (p)  king  may,  if  he  think  fit,  make  a  special  grant  to  an  ^'^f  i^^^' 
alien  to  be  tried  for  treason  by  a  jury  whereof  the  one  half  shall  (p)'s.P.C. 
be  aliens.  i58. 

F.  Trial,  71. 
2$  Edw.  3. 14. 

Sect.  38.  Also  it  hath  been  adjudged  (q),  that  the  said  statute  (9)  ^  H.  6. 4. 
of  28  Edw.  3.  doth  not  extend  to  an  appeal,  or  other  action  by  b^xSiISI 
an  alien  against  an  alien,  for  the  words  are,  ''  all  inquests,  Su:.  s.  P.  C.'sfio. 
'*  between  aliens  and  denizens."  But  bj  «7  Ed. 

S.8.  itis 
enacted,  that  in  pleas  between  aliens  oonceroing  tbe  staple  there  shall  be  a  jary  of  none  but  aliens. 
S.  P.  a  169. 

Sect.  39*  It  is  (r)  holden,  that  by  "  denizens"  in  this  statute  (r)B.DeD.  4. 
are  meant  not  only  those  who  are  born  within  the  king's  ligeance, 
but  also  those  who  are  made  denizens  by  the  king's  letters 
patent. 

Sect.  40.  It  seems  to  be  (s)  settled,  that  no  alien,  whether  he  (<)  Dyer.es. 
be  plaintiff  or  defendant,  can  take  advantage  of  the  statute,  unless  l^\^\^^^^' 

«ie  tt  Ed.  S.  14. 
S  R.  Abr.  643.    F.  Inquest,  22.    Trial,  71.    Sommary,  261.    6.  Panel,  S.    Con.  21  H.  7.  32.    B. 
D«Dis»  ^  S.  P.  C.  259.    It  is  holden,  Cio.  £liz.  866.  by  two  judges  against  one,  that  though  the  defen- 
dant appear  by  the  declaration  to  be  alien,  yet  the  common  venirt  is  well  awarded,  unless  a  venire  de 
mediitate  be  prayed. 

P  P  2 
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(t)  For  the  form  he  (t)  pray  it  in  time;  and  that  if  he  have  neglected  to  pray  it' 
of  such  a  prayer,  before  the  return  of  a  common  venire,  he  can  neither  except  to- 
i58*i59^J64     ^"^^  venire,  nor  pray  a  tales  or  other  process  de  medietate  Ungua.' 

265*.  Dyer,  144.    S.  P.  C.  2^9.     Plowden,  2.     3  Hale,  979.     3  Bac.  Abr.  363. 

(x)  Dyer»304.  Sect.  41.  It  was  {x)  holden^  even  before  the  union  of  the  two. 
to  But  quMTB  kingdoms  under  king  James  the  First,  that  no  Scot  was  an  alien, 
for  U  s^ms°'  within  the  meaning  of  this  statute,  not  only  because  the  Scotch, 
contrary  to  what  language  is  the  same  with  the  English,  but  also  (y)  because  (he 
is  admitted  in     Scots  were  never  reckoned  aliens,  but  rather  subjects. 

the  whole  argu- 
ment of  CaWin's  case,  7  Coke.    See  1  State  Triais,  573,  573.    4  St.  Tr.  659,  &c. 

(i)  Dyer,  144.  Sect.  42.  Note,  That  (2)  some  of  the  precedents  for  the  award 
J^**^**  ^*  of  a  venire  of  a  jury  of  half  denizens  and  half  aliens,  in  pursuance 
(a)  Rastal,  365.  <>'  ^^  Edw.  3.  mention,  that  the  aliens  shall  be  of  the  same 
10  Coke,  104.     countiy  whereof  the  party  alleges  himself;  and  others  direct  («)* 

fc]s  p'c'ifs.  8^^^^^h>  ^**  o"€  ^^J^  o^  ^^®  j^'*y  ^^^^^  ^^  aliens,  without 
B.  Deniieii,  4.  specifying  any  country  in  particular.  And  this  form  seems  most 
B. Panels.  agreeable  to  the  statute,  which  speaks  of  aliens  in  general;  and 
b^fivc  ud  ^  **  seems  to  be  confirmed  both  by  late  (6)  practice,  and  the  greater 
against  one.       number  of  (c)  authorities. 

Sect.  43.  If  on  a  venire  of  half  denizens  and  half  aliens,  the 

sheriff  return  twelve  as  aliens,  and  among  them  some  who  in  truth 

(d)  3  R.  Abr.     are  not  such,  it  seems  (d)  that  the  party  shall  not  be  concluded 

Vide  S.  p.  C.     ^y  ^^^^  return,  but  may,  notwithstanding,  challenge  the  array  for 

158.       '    *     want  of  a  sufficient  number  of  aliens. 

(<)  C.  EliE.  818.  Sect.  44.  It  seems  (e)  agreed,  that  the  return  of  a  venire  of  half 
^^'  '  denizens  and  half  aliens,  ought  to  specify  which  of  the  jurors  are 
otUyamia-re?  denizens  and  which  aliens,  and  that  a  full  number  of  each  must 
turn  is  helped     appear  to  be  sworn. 

by  a  Terdict  in- 
cases witliin  the  statute  of  jeofails. 

35  Hen.  8.  c.6.  Sect.  45.  If  one  or  more  be  wanting  to  make  up  the  full  num- 
ber of  six  denizens  or  aliens,-  the  justices  of  nisi  prius,  by  a 
(J)  10  Co.  104.  reasonable  (A  construction  of  the  statutes  which  give  a  tales  de 
Cro.  Eli*.  305.  circumstantiotiSf  may  award  such  a  tales  for  so  many  denizens  or 
818. 841.  ^,jg„g  ^g  gj^^jj  ^^  wanting. 


CHAP.  XLIV. 

OF  TRIAL  BY  PEERS. 

As  to  the  Trial  by  Peers,  having  shewn  already,  ch.  39«  s.  1. 
that  a  peer  has  no  more  privilege  than  a  commoner  as  to  having 
the  benefit  of  counsel ;  and  ch.  43.  s.  4.  that  a  peer  cannot  chal- 
lenge any  of  his  peers ; 

I  shall  now  endeavour  to  shew, 

1.  The  particular  form  and  solemnity  to  be  observed  in  such  a 

trial. 

2.  Who 
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2.  Who  are  to  be  triers. 

3.  Who  are  to  be  so  tried. 

4.  As  to  what  crimes. 

5.  Upon  what  suits  and  pleas. 

■    6.  Whether  a  peer  can  waive  a  trial  by  his  peers. 

7.  In  what  manner  the  peers  may  require  the  opinion  of  the 
lord  steward  or  of  the  judges. 

8.  Whether  the  court  may  be  adjourned. 

As  to  the  First  Point,  viz.  The  particular  form  and  solem- 
nity to  be  observed  in  such  trial. 

Sect.  1.  When  an  indictment  is  found  against  a  peer  for  a  (a)S.  P.  C. 
crime  for  which  he  ought  to  be  tried  by  his  peers,  the  king  by  his  i^<* 
commission  under  the  great  seal,  reciting  the  indie tment^  con-  ^^  g^'^ 
stitutes  some  (a)  peer  high  (b)  steward  of  the  kingdom  pro  hac  4  Inst.  59. 
rice,  and  by  the  same  commission  gives  him  power  to  receive  and  B"*"*  234. 
proceed  on  such  indictment,  and  requires  the  pieers  to  be  atten-  /j)*J'h.  4.^'.*^' 
dant  on  him,  and  the  lieutenant  of  the  Tower  to  bring  the  pri-  3  inst.  38. 
soner  before  him.  i^J?*^*  ^^* 

S.P.C.  162. 
The  necessity  of  making  a  high  steward  for  the  trial  of  an  impeachment  for  high  treason  was  denied  by 
the  house  of  commous  in  jtlie  Ear)  of  Danby's  case,  2  State  Trials,  198. 

Sect.  9,.  Also  (c)  a  certiorari,  which  may  either  have  the  same  (c)  s  Inst  128. 
date  with  the  steward's  commission,  or  a  subsequent  one,  goes 
out  of  chancery  to  certify  the  indictment  before  the  steward  in- 
dilati ;  and  the  steward  by  his  precept,  under  his  seal,  directed 
to  those  before  whom  the  indictment  was  found,  appoints  a  cer- 
tain day  and  place  at  which  it  shall  be  certified.  And  another 
writ  goes  out  of  chancery  to  the  lieutenant  of  the  Tower,  8cc.  to 
bring  the  prisoner  before  the  steward  at  such  a  day  and  place  as 
he  shall  appoint ;  and  thereupon  the  steward  by  his  precept  un- 
der his  seal  directed  to  the  lieutenant,  &c.  appoints  the  day  and 
place. 

Sect.  3.  Also  the  steward  makes  (d)  another  precept  under  his  ^<0  l^is  is  to  be 
seal  to  the  serjeant-at-arms,  appointed  to  serve  him  during  the  jy**"^^  '^^n 
time  of  his  commission,  to  summon  the  (e)  peers  before  him  at  i8*^t"iSn^ 
such  a  place,  day  and  hour,  &c.  but  is  either  dis- 

solved  or  pro- 
rogued.    3  State  Tr.  659  to  66S.    S  Inst  28.    S.  P.  C.  152.     13  H.  8. 11.  (e)  It  is  said,  13  H.  8.  11. 
S.  P.  C.  167.  that  the  steward  shall  make  such  precept  to  cause  twenty  or  eighteen  peers  to  come  before 
liim ;  but  Sir  Edward  Coke,  3  Inst  26.  sajs,  that  the  precept  doth  not  mention  any  certain  number ; 
and  now  by  7  Will.  3.  all  the  peers  are  to  be  summoned.    Keiynge,  56. 

« 

Sect.  4.  At  the  time  appointed  the  steward,  attended  (f)  with  (/)  3  Inst  28. 
six  or  (g)  seven  serjeants-at-arms,  carrying  maces  before  him,  ^^]^^^^  ^' 
and  by  the  king-at-arms,  and  the  usher  of  the  black  rod,  enters  (ji)  $  imt  28. 
the  place  of  trial  uncovered,  and  ascends  a  chair  of  state,  which  S.  P.  C.  152. 
always  is  (A)  provided  for  that  purpose,  and  then  the  (t)  clerk  of  {3^*3 ^i^. 
the  crown,  or  a  (A:)  master  in  chancery,  delivers  to  him  his  com-  (i)  3  inst  21. 
mission,  and  he  delivers  it  again  to  the  clerk  (/)  of  the  crown,  (k)iRushw.96* 
and  then  a  serjeant-at-arms  makes  three  (m)  oyes,  and  a  procla-  ^'j^J^^ 
mation  for  silence  in  the  name  of  the  steward,  and  then  the  lord  (m)  1  H.  4. 1. 

steward  3  Inst  28. 
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steward  and  all  the  other  lords  (n)  standing  up  uncovered,  the 
(n)  3  State  Tr.  commission  is  read,  and  then  the  (o)  usher  on  his  knees  delivers 
4  State  Trials  ^^  ^^^  steward  a  white  rod,  who  delivers  it  to  him  or  to  a  ser- 
S50.  "^''  jeant-at-arms,  who  holds  it  by  him  during  the  trial;  then  an(ji) 
(o)  s  Inst.  28.  ayes  is  made,  and  a  conunand  given  in  the  name  of  the  steward 
?  ?3*Inst^«8.  *^  ^^'  justices  and  commissioners,  to  certify  all  indictments,  file. 
(9)  3  StTxr.  which  being  delivered  into  court,  the  clerk  of  the  crovm  reads 
955.  the  return.     Another  or/es  is  made  that'  the  lieutenant  of  the 

355****^""'*'  Tower,  &c.  return  his  writ  and  precept^  and  bring  the  prisoner 
(r)  By  3  Inst,  to  the  bar,  and  then  the  pnsoner  is  brought  to  die  bar,  the  (9) 
28.  all  this  is  gentleman-gaoler  of  the  Tower  carrying  the  axe  before  him, 
calFoftffe^  ^crs  which  being  (r)  done  the  clerk  reads  the  return. 

and  their  seating  themselves  ^  but  1  H.  4.  1.  and  13  H.  8. 11.  and  S.  P.  C.  152.  1  State  IVials,  966. 
3  St.  Tr.  955, 966.    4  State  Trials,  353  to  355.  and  2  Jones,  55.  are  contrary. 

(<)3lnst.29.  Sect,  5.  All  things  being  thus  prepared,  the  high  steveard  (5) 

s.  P.  C.  152.  acquaints  the  prisoner  with  the  nature  of  the  crime,  and  such  like 

an?^'^^cr  matters  proper  for  such  an  occasion,  and  then  the  clerk  of  the 

books  cited  to  crowu  arraigns  him,(^)  but  is  not  to  insist  on  his  holding  up  his 

the  precedent      hand. 

section. 

(0  lUjm.  408.    3  State  TriaU,  658. 957.    2  State  Trials,  702,  703. 

Sect,  6.  After  the  prisoner  hath  pleaded,  and  put  himself  upon 
Ood  and  his  peers,  the  king's  counsel  go  through  with  their  evi- 
dence ;  and  after  the  prisoner  hath  made  his  defence,  and  the 
king's  counsel  have  been  fully  heard,  the  prisoner  is  withdrawn 
from  the  bar,  and  the  lords  go  together  to  consider  of  their  evi- 
dence ;  and  when  a  majority  of  them  are  agreed,  they  return  to 
the  place  of  trial,  and  the  lord  steward  demands  of  them  one  by 
one,  beginning  with  the  puisne,  whether  the  person  arraigned  be 
(tt)  3  Inst.  30.  guilty  or  not  guilty,  and  they  (m)  all  answer  one  by  one,  not  upon 
F.  Cor^e  34.    ^^^^^  oaths,  but  on  their  (x)  honours  and  ligeances.    And  the 

1  H.  4. 1.'  '  lord  steward  gives  Judgment  according  to  the  determination  of 
S«  P;  C.  152.      the  (y)  majority,  being  more  than  twelve,  but  gives  no  vote  him- 

2  Jones  55*56.  ^^'^  ^^  ^  ^^^'  ^^  (^)  coQ^'iiission,  but  only  on  a  trial  by  the  house 
10  Ed. '4. 61.   '  of  peers,  while  the  parliament  is  sitting. 

(x)  See  the  books 

abore  dted,  and  1  Coke,  30.    2  Inst.  49.      (y)  1  H.  4. 1 .      13  H.  8. 12.     S.  P.  C.  153.     3  Inst  30. 

Moor,  622.      (s)  2  State  Trials,  702.    3  State  Trials,  657.  679. 

As  to  the  Second  Point,  viz.  Who  are  to  be  triers. 

(a)  2  insEt.  48.  Sect.  7.  It  is  agreed,  (a)  that  none  but  lords  who  have  a  vote 
Co.  litt.  150.     in  parliament  can  pass  on  such  a  trial ;  and  before  7  Will.  3.  c.  3. 

when  the  trial  was  by  commission,  it  seems  to  have  been  the 
practice  for  the  lord  steward  to  cause  as  many  temporal  lords  to 
be  summoned  as  he  thought  fit ;  and  for  the  lords  so  summoned 
alone  to  pass  on  the  trial.  But  this  is  remedied  by  that  statute, 
set  forth  more  at  large  in  the  next  section, 

(6)  Ab.  F.  Cor.  Sect.  8.  It  is  agreed,  that  at  a  trial  before  the  house  of  peera« 
34.  cited  S.  p.  every  temporal  lord  who  has  a  right  to  vote  in  that  house  has  a 
Sl^if *;«.«,>♦-  right  to  pass  on  such  trial.     But  it  is  said  in  the  Year  Book  of 

UTooKp  in  a  note     ^  t*  t         ^   yt\     %  1  1         •!/•  •  i» 

ofthe  same  case,  10  tA.  4.  o.  (o)  pi.  17*  that  upon  the  trial  of  a  peer  m  parliament, 
Corone,  153.      the  bishops  shall  make  a  procurator,  because  they  cannot  con- 

proxies.    Sir  Edward  Coke,  3  Inst.  31.  says,  tbat  they  mast  withdraw  and  make  their  proxies. 


,  # 
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sent  to  thedei^  of  a  man:  but  this  is  (c)  said  to  be  wholly  (c)  See  Bishop 
grounded  on  a  canon  not  in  force  at  this  day.     Neither  do  I  find  f^t  BlS?^*i  jJ- 
any  precedent  wherein  they  have  been  excluded  against  their  mdiction  in  Cri. 
consent^  or  have  withdrawn  themselves  without  a  protestation  of  iniuaiCjues,c.2, 
their  ri^t^  or  making  a  proxy ;  (d)  and  the  judgment  against  the  Argum^^cf  9, 
Spencers  was  expressly  reversed  for  this  reason  among  others,  io,ii. 
because  the  bishops  were  not  present ;  and  in  the  precedents  W  Post  248. 
chiefly  insisted  on  of  the  other  side,  it  is  not  expressly  said  that 
they  were  not  present,  and  it  doth  not  clearly  appear  but  that 
they  might  be  included  under  the  word  **  peers.'' 

However,  it  hath  been  always  (e)  admitted  that  they  have  a  (*)  See  ^""*'!' 
right  to  vote  in  a  bill  of  attainder :  also  in  the  Earl  of  Danby's  Rj^t'ofBithopg 
case,  they  were  adjudged  (/)  by  the  house  of  lords  to  have  a  &c.c.  i2.and 
right  to  vote  in  questions  previous  to  the  trial  of  a  peer,  though  ^t^'^Sj^^^'  9^ 
this  was  strongly  opposed  by  the  house  of  commons.  And  risdiction^Cal 
their  right  to  vote  at  the  trial  itself,  if  they  think  fit,  seems  fully  piul  Cues^ci. 
implied  in  7  Will.  3.  c.  3.  which  enacts,  ^  That  upon  the  trial  »•/•  "»^  c. «. 

/^    i?  ^      ^  '  .       .  .         '^„    .  (f)  3  State  Tr. 

''  of  any  peer  or  peeress  for  treason  or  mispnsion,  all  the  peers  YU. 
*^  who  have  a  right  to  sit  and  vote  in  parliament  shall  be  sum- 
*'  moned  twenty  days  at  least  before  every  such  trial,  to  appear 
**  at  every  such  trial,  and  that  every  peer  so  summoned  and 
*'  appearing,  shall  vote  at  the  trial;  every  such  peer  first  taking 
<<  the  oaths  of  allegiance  and  supremacy,  and  subscribing  and 
*'  repeating  the  declaration  against  popery." 

As  to  the  Third  Point,  in^;.  What  persons  are  to  be  thus  tried. 

Sect.  9«  It  is  (g)  agreed,  that  no  lord  of  any  (h)  other  country,  (g)  ^  Inst.  48. 
or  even  of  (i)  Scotland,  before  the  union  under  Queen  Anne,  or  ci^tfi56 
of  (ft)  Ireland,  (1)  nor  the  son  and  heir  (l)  apparent  of  any  peer,  m  vide  P. 
or  any  other  man  whatsoever  who  is  not  at  the  time  a  lord  of  Brief,  473. 
parliament,  hath  any  right  to  such  a  trial  in  this  kingdom;  but  slNotme^de 
that  every  lord  of  parliament  hath  a  right  to  such  a  trial  (m)  by  i^gni^,  49. 
virtue  of  that  clause  in  Magna  Charta,  ch.  29.  "  Nee  super  eum  (0  9  Coke,  ii7, 
ibimus,  nee  mper  eum  mittemus,  niH  per  legale  judicium  parium  ^^^^^^dw.s. 
morum  vel  per  legem  terra!*  B/Nosme  de 

Dignity,  S9. 
(fc)  Vide  sup.  c  S5.  8. 50.    (t)  B.  Treason,  2.    (n)  Snch  trial  is  said  to  be  rery  ancient  9  Inst.  45. 50. 

Sect*  10.  It  is  recited  by  20  Hen.  6.  c.  9*  to  have  been  a  doubt 
in  the  law  of  England  how  ladies  of  great  estate  in  respect  of  their 
husbands^  peers  of  the  land,  married  or  sole,  that  is  to  say, 
duchesses,  countesses,  or  baronesses,  shall  be  put  to  answer  and 
judged  upon  indictments  of  treasons  and  felonies,  because  they 
are  not  mentioned  in  the  said  statute  of  Magna  Charta,  ch.  29. ; 
and  thereupon,  to  put  out  such  doubts,  (o)  it  is  declared,  **  That  (p)  2  lust.  45. 


"  such  ladies  so  indicted  of  any  treason  or  felony,  whether  they  $?•  ■"**  ^  *• 

„, ._j  __    __!_      .i__n   ^i__ r  !._    1 u^  / J  Duchess  of 

« 


case. 


be  married  or  sole,  shall  thereof  be  brought  to  answer,  and  Kingston's  w«^, 
judged  before  such  judges  and  peers  of  the  realm,  as  peers  of  ii  State  Trials. 

"  the  realm  should  be,  if  they  were  indicted  or  impeached  of  such 

<'  treasons  or  felonies.'' 

Sect.  11.  It  seems  agreed,  (o)  that  a  queen,  the  king's  con-  (f)  « Inst  50. 

"■  _.    Crompton, 

sort,  j„ri,;33. 

(1)  That  is  before  tlie  Union  with  Ireland,  but  now,  by  Uie  Act  of  Union,  the  representative  peers  of 
Ireland  liave  a  right  to  vote. 
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sort,  and  also  a  queen  dawager^  iivhether  she  continue  sole  after 

the  king's  death,  or  take  a  second  husband,  be  he  a  peer  or  a 

commoner ;  and  also  all  peeresses  by  birth^  whether  they  be  sole 

(9)  See  ^e  cite-       /  \  married  to  peers  or  commoners ;  and  also  all  marchionesses 

tions  to  the  next         \^^.  '^••.11  .  •   1  1      ^l  1  1 

letter.  and  Viscountesses  are  mtitled  to  a  trial  by  the  peers,  thpugh  none 

rr)  2  Imu  50.  of  them  be  expressly  mentioned  in  this  act,  or  in  Magna  Charta. 

eC^ke'^  But  it  is  (r)  agreed,  that  a  peeress  by  marriage  loses  her  dignity 

Dyer,  79.  by  marrying  a  commoner. 

(s)  S.P.C.  152.  '^^^^'  ^^*  ^^  ^^  ^^'^  ^y  (^)  Staundforde  and  (t)  Coke,  that  those 
\t)  s  Inst. '30.  '  who  are  lords  of  parliament  not  in  respect  of  their  nobility,  but 
But  in  F.  Cor.  ^f  thdr  baronies  which  they  hold  of  the  crown,  as  bishops  now 
roitted  rtwTa  '  ^^»  ^°^  some  abbots  and  priors  (w)  did  formerly,  are  not  within 
bishop  shall  be  the  intent  of  Magna  Charta  to  be  tried  by  the  peers.  And  (x) 
tried  b^  the  Selden  seems  clear,  that  this  is  the  only  privilege  which  bishops 
proper'for^h  ^^^^  °°^  ^°  common  with  other  peers.  And  those  who  seem(^) 
trial ;  and  B.  most  for  the  contrary  opinion  admit  that  the  law  hath  been  ge- 
Trial,  142.  cites  nerally  so  taken.  Neither  do  they  produce  any  precedent  where 
Cball?  u  ™  ^  bishop  or  abbot  has  been  tried  by  the  peers  upon  a  commis* 
ivhereinhe  sajs  sion ;  but  ou  the  contrary  admit  that  there  are  (z)  two  precedents 
'h^*h*^h**^*"  of  their  being  tried  by  the  country.  And  it  is  said  by  (a)  others, 
shall  be  tried  by  ^^^^  there  are  divers  precedents  of  this  kind ;  yet  Selden,  with 
the  peers;  but  his  utmost  diligence,  seems  able  to  produqe  but  two  which 
this  is  mistaken,  clearly  and  fully  come  up  to  his  point,  viz,  those  of  Archbishop 
suchopin?on°  Cranmer  and  Bishop  Fisher.  However  it  seems  to  be  (by 
there  holden.  agreed,  that  while  the  parliament  is  sitting  a  bishop  shall  be  tried 
(tt)  Co.  Litt  97.  by  the  peers. 

Fuller's  Ch.  His-  ^  ^ 

torj,b.6.  f.  292.  (x)  Selden  of  Baronage,  159.  Titles  of  Honour,  Ist  edit  p.  347.  (5^)  Hunt's  Ar- 
gument  for  the  Bishops'  Bight  in  Capital  Cases,  ch.  18.  Gibs.  Codex,  154.  Stillingfleet,  Of  the  Bishops' 
Jurisdiction  in  Capital  Cajtes,  c.  4.  (z)  B.  Tr.  143.  See  Hunt's  Argument,  c.  18.  and  Stillingfleet,  Of 
the  Bishops'  Jurisdiction  in  Capital  Cases,    (a)  S.  P.  C.  155.  Seld.  Baron.  142  to  155.  Vide  3  Inst.  30. 

(b)  See  Hunt's  Argument,  c.  18.  Trials  per  Pais,  c.  2.  par.  8.  1  State  Trials,  374.  Stillingfleet,  Of  the 
Bishops'  Jurisdiction  in  Capital  Cases.    B.  Abr.  Trial,  142.  contrary. 

As  to  the  Fourth  Point,  viz.  As  to  what  crimes  a  peer  is 
to  be  tried  by  his  peers. 

(c)  3  Inst  30.  Sect.  13.  I  take  it  to  be  (c)  agreed,  that  he  has  a  right  to  be 
s  ^p*c^i<j       ^^  ^"^^  upon  an  indictment  of  treason  or  felony,  (d)  whether 

iBolst!  198.  ^"^^  treason  or  felony  be  made  such  by  the  common  law  or  by 
(<i)S.P.C.  158.  statute;  and  also  upon  an  indictment  for  a  misprision  of  treason 
?  ?^"i^®*  ^^  felony  ;  but  it  (e)  seems,  that  regularly  he  is  to  be  tried  by  the 
books  above  Country  for  all  other  crimes  out  of  parliament,  as  (f)  pramunire, 
cited.  (g)  rioty  (h)  seducing  a  young  lady  from  her  parents  in  order  to 

1  State  Tr.  3.     debauch  her,  &c. 

F.  Corone,  161. 

(/)  1  Bulst  198, 199.     3  Inst.  30.     12  Coke,  93.      (g)3  State  Trials,  79.      (h)  3  State  Trials,  5«. 

IS  Coke,  93. 

As  to  the  Fifth  Point,  viz.  Upon  what  suits  and  pleas  a 
peer  is  to  be  tried  by  his  peers. 

/.\  in  17^  A  A  Sect.  14.  It  hath  been  (i)  adjudged,  that  he  shall  not  be  so 

F^  Corone,  34.  tried  upon  an  appeal  of  felony,  but  only  upon  an  indictment ; 

B.  Corone,  153.  and  the  reason  given  for  it  is,  that  those  words  in  Magna  Charta, 

2  lnst?49.^^  ch.  29.  nee  super  eum  ibimus,  &c.  are  to  be  intended  only  of  the 

3  Inst.  30.  suit  of  the  king,  and  not  of  the  suit  of  the  subject. 

Bastal,  50. 

Sect. 
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Sect.  15.   Also  it  hath  been  (ft)  adjudged,  and  appears  from  (fc)3In8t.S6.«8 
constant  (/)  experience,  that  neither  the  said  clause  of  Magna  mi^H.  4.1! 
Charta,  nor  any  other  law,  privileges  a  peer  from  being  indicted  3  sute  Tr.  53. 
by  a  erand  lury  of  commoners  either  m  the  king's  bench,  or  ^s»-  S^^- ?^^' 

/^      »  J,    <  -  ,  fc.  4St.Tr.  351,  &c. 

before  commissioners  of  oyer,  or  the  coroner,  olc.  Skinner,  683. 

Sect.  16.  Also  it  seems  (m)  to  be  clear,  that  if  a  peer  absent  2lDMt,49! 
himself,  and  cannot  be  found;  he  may  be  outlawed  per  judicium 
coronatorum,  8cc. 

Sect.  17.  Also  it  is  said,  that  the  court  of  king's  bench  may 
allow  a  (»)  pardon  pleaded  by  a  peer  to  an  indictment  in  that  („)  2  Inst.  49. 
court ;  but  that  it  cannot  receive  either  his  plea  of  not  guilty,  or 
confession,  but  only  the  lord  steward  on  an  arraignment  before 
the  lords. 

Sect.  18.  It  seems  clear^  that  if  a  peer  be  (0)  attainted  of  treason  ^^^  |  n^  7, 29, 
or  felony,  he  may  be  brought  before  the  king's  bench  and  de-  f3. 
manded,  what  he  has  to  say  why  execution  should  not  be  awarded  ^-  Corone,  129. 
against  him  F  And  if  he  plead  any  matter  to  such  demand,  his  F.Corone,49. 
plea  shall  be  discussed,  and  execution  awarded  by  the  said  court, 
upon  its  being  adjudged  against  him.  (1) 

As  to  the  Sixth  Point,  viz.  Whether  a  peer  can  waive  a  trial 
by  his  peers. 

Sect.  19'  It  hath  been  (/>)  adjudged;  that  if  a  peer,  on  an  ar-  (p)i  Rash,  part 
raignment  before  the  lords,  refuse  to  put  himself  upon  his  peers,  *•  ^-  w* 
he  shall  be  dealt  with  as  one  who  stands  mute  ;  for  it  is  as  much  Kelynge,  &r. 
the  law  of  the  land,  that  a  peer  be  tried  by  his  peers,  as  a  com-  Yet  there  is  said 
moner  by  commoners.     Yet  if  one  who  .has  a  title  to  peerage  J®  H?";*^"* 
be  indicted  and  arraigned  as  a  commoner,  and  plead  not  guilty^  thatT.Ld.* 
and  put  himself  upon  his  country,  it  hath  been  (q)  adjudged,  Berkley  pat 
that  he  cannot  afterwards  suggest  that  he  is  a  peer,  and  pray  a  himself  on  his 

^  .  1  ,      ,  .  ®®  r       '  r     J        country,  and 

trial  by  his  peers.  ^„  ^(^  b^  ^ 

jury  of  knights.    (9)  Dalison,  16. 

As  to  the  Seventh  Point,  viz.  In  what  manner  the  peers 
may  require  the  opinion  of  the  lord  steward,  or  of  the  judges. 

Sect.  90.    It  was  (r)  resolved  by  all  the  judges  in  the  Lord  (r)  3  Inst  39, 
Dacre's  case,  who  was  tried  by  commission,  that  no  question  so. 
ought  to  be  asked  of  the  lord  steward  or  of  the  judges  in  the  ^^"'^  ^\j^ 
absence  of  the  prisoner.     And  it  was  (5)  adjudged  by  the  lord  ssi'K'679. 
steward,  in  the  Earl  of  Warwick's  case,  who  was  tried  by  the  (s)4St.Tr.58i. 
house  of  peers  in  parliament,  that  no  question  ought  to  be  asked 
of  the  Judges  in  the  absence  of  the  prisoner.     But  in  the  Lord 
Audley  s  case,  who  was  tried  by  commission,  the  lords  triers,  {t)  (t)^  Rush.  p.  2. 
after  they  were  withdrawn,  consulted  with  the  lord  chief  justice  f*  101. 
four  several  times,  and  also  sent  to  consult  with  the  lord  steward.  iSt.Tr.j7i. 

Yet 


( 1)  In  the  case  of  Earl  Ferrers,  April  17, 1760, 
it  was  determined  by  all  the  judges,  that  a  peer,  hi- 
dicted  of  felony  and  mnrder,  and  tried  and  con- 
victed thereof  before  the  lords  in  parliament,  ooght 
to  receive  judgment  for  the  same  according  to  the 
provisions  of  25  Geo.  2.  c.  37.  (vide  infra,  c.  31. 
s.  10.)  And,  secondly,  supposing  the  day  ap- 
pointed by  the  judgment  for  execution  should  lapse 


before  such  execution  done,  that  a  new  time  may 
be  appointed  for  the  execution,  either  by  the  high 
court  of  parliament  before  which  such  peer  shall 
have  been  attainted,  although  the  office  of  high 
steward  be  determined,  or  by  the  court  of  king's 
bench,  the  parliament  not  then  sitting,  and  (he  re- 
cord of  the  attainder  being  properly  removed  into 
that  court    Poster,  139. 
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ij.  54.  Yet,  notwithstanding  this  precedent,  the  judges  (u)  resolved  in 
Trials,  the  Lord  Morley's  case,  who  was  likewise  tried  by  commission, 
Sed'wde  3.  ^^^^  ^^  ^^^  ^^^  lords  Were  withdrawn  they  should  send  for  any 
Inst,  f 9  and  30.  of  the  judge?  to  desire  their  opinions  on  a  point  in  law,  and  the 

lord  steward  should  permit  them  to  go,  they  would  tell  the  lords, 
if  they  should  ask  them  any  question,  that  they  were  not  to  give 
any  private  opinion  without  conference  with  the  rest  of  the 

{'udges,  and  that  openly  in  court.  But  they  resolved,  that  if  the 
ord  steward  should  ask  them  any  question  in  open  court,  though 
in  the  absence  o(  the  prisoner,  they  would  answer  it,  because 
they  are  called  to  assist  the  court,  and  the  demand  of  any  ques- 
tion in  such  case  is  to  be  referred  to  the  discretion  of  die  lord 
steward. 

Sect.  21.  When  a  peer  is  tried  before  the  house  of  peers  in 
(x)  3  State  Tr.  parliament,  the  lord  steward  (x)  withdraws  with  the  rest  of  the 
679.  lords,  and  consults  with  them. 

As  to  the  Eighth  Point,  viz.   Whether  the  court  may  be 
adjourned. 

(y)  2  St.  Tr.  Sect.  22.  It  is  agreed,  (y)  that  where  a  peer  is  tried  by  the 

3  St*  T  fi77  ^^^^  ^f  lords  in  full  parhament,  the  house  may  be  adjourned  as 
500.  often  as  there  is  occasion,  and  the  evidence  taken  by  parcels. 

(s)RuBh.  p.2.  Sect.  23.  Also  it  hath  been  (z)  adjudged,  that  where  the  trial 
t.  95.  is  by  commission,  the  lord  steward,  after  a  verdict  is  given,  may 

But*'Moor^6i«.  ^^^  ^^^^  ^^  advise  upon  it,  and  that  his  <^ce  continues  till  he 
aeenu  contrary,   has  given  judgment. 

Foster,  140. 

(a)Keiy.67.  Sect.  24.  Also  it  was  (a)  said  to  have  been  agreed  by  the 

But  Moor,  622.  judges  in  the  Lord  Dacre's  case,  that  on  such  a  trial  the  court 
the  v^rvMrne  might  be  adjourned ;  and  that  if  the  lords  triers  did  not  agree,  it 
case,  it  is  said  was  holden  by  some  they  ought  to  be  kept  together  all  night,  and 
thatthecontrarj  jjy  others  that  they  miffht  go  to  their  several  houses, 

was  holden.  "^  ^        o      o  ^ 

(6)  3St.Tr.678.  Sect.  25.  But  it  is  said,  {b)  that  there  is  no  precedent  of  the 
But  see  Moor,    lords  triers  ever  having  separated  upon  a  trial  by  commission^ 

after  the  evidence  has  been  given  for  the  king. 

(c)  3  Inst.  30.  Sect.  26.  And  it  is  said  to  have  been  (c)  resolved  by  all  the 
in  the  margin,    judges  in  the  case  of  the  Duke  of  Norfolk,  that  the  peers  in 

such  case  must  continue  together  till  they  agree  to  give  verdict, 
(42)  3  St. Tr. 677  and  the  like  was  (d)  adjudged  by  the  lord  steward  in  the  Lord 
to 680.  Delamere's  case.  (J) 

(l)  During  a  trial  before  the  house  of  peers  in  Foster,  145.   But  in  the  court  of  the  high  steward, 

parliament,  every  peer  present  on  the  trial  is  to  which  is  held  in  the  recess  of  parliament,  he  aJone 

judge  both  of  the  law  and  the  fact,  Foster,  142. ;  is  judge  in  all  points  of  law  and  practice,  and  the 

and  a  lord  high  steward  is  usually,  though  not  ne-  peers  triers  are  merely  judges  of  the  fisct.     Fos- 

cessarily,  appointed,  ratlier  in  die  nature  of  a  ter,  142. 
speaker  to  regulate  the  proceedings,  than  as  a  judge* 
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CHAP.  XLV. 

QP  TRIAL  BY  BATTLE.  (1) 

A  TRIAL  by  battle,  at  the  (a)  defendant's  choice,  is  allowable  («)  Vinch,4iU 
in  appeals  (ft)  of  treason  before  the  constable  and  marshal,  and  ^^  l  i!cfs4. 
in  appeals  (c)  of  felony,  whether  by  appellants  or  (rf)  approvers.    $.  trl 

IV.  per  Fmif, 
c  S.  1. 19.       (h)  Vide  c  SS.  s.  f9.      CiomptOD,  Jar.  8t.  b.  88.     B;  BatUe,  15.       (e)  Rastal,  50. 
C.  Elu.69.    Djcr.lSO.    S.  P.  C  176.      (d)  Rastal,  4S.    S.  P.  C.  178.    9  Coke,  SI. 

iSec/.  2.  For  the  manner  of  waging  battle  in  an  appeal  of 
treason,  being  according  to  the  civ3  law,  I  shall  refer  to  Rush- 
worth's  Collections^  part  2.  volume  1.  folio  112  to  128. 

Sect.  3.  When  an  appellee  of  felony  wi^es  battle,  he  pleads  (e)  (0  C.  EUs.  6S« 
that  he  is  *'  not  guilty,  and  that  he  is  ready  to  defend  the  same  Jj'e^  «a^' 
"  by  his  body,''  and  then  (f)  flings  down  his  glove;  and  if  the  9H.4.d.' 
appellant  wiU  join  battle,  he  replies,  '*  That  he  is  ready  to  make  (/)  S.  P«  C. 
"  good  his  appeal  by  his  body  upon  the  body  of  the  appellee,"  p,  (^orooe  385. 
and  takes  up  the  glove  :  and  then  the  appellee  lays  his  (g)  right  iH.  6.6.' 
hand  on  the  book,  and  with  his  left  hand  takes  the  appellant  by  (|)B.BBti.6* 
the  right,  and  (A)  swears  to  this  efl^ect,  '*  Hear  this,  thou  who  ^^jj!^^  ^^ 
"  callest  thyself  John  by  name  of  baptism,  that  I  who  call  my*  i?  £dw.  3. 9. 


'*  self  Thomas  by  the  name  of  baptism,  did  not  feloniously  mur-  5'5Jo''»  ** 

4t 

it 


at 


der  thy  father  fV.  by  name  (on  the  —  day  of in  the  year  %\Yy^h.t. 

of at  B.)  as  yon  surmise,  nor  am  any  way  guilty  of  the  cSi4.«*f8,99. 

said  felony;  so  help  me  God;"  and  then  he  shall  kiss  the  9H.4.3. 
book  and  say,  "  and  this  I  will  defend  against  thee  by  my  body,  ^  Ba^'.  6. 
^  as  this  court  shall  award."     And  then  the  appellant  lays  his  i7£dw.3.  s« 
right  hand  on  the  book,  and  with  his  left  hand  takes  the  appellee  S"^^°'^^*« 
by  the  right,  and  swears  to  this  effect,  **  Hear  this,  thou  who  J^ui!^ 
'  callest  thyself  Thomas  by  the  name  of  baptism,  that  thou  felo- 
niously (on  the  —  day  of  — —  in  the year  of at  B.) 

"  didst  murder  my  father  IV .  by  name  ;  so  help  me  God ;"  and 
then  he  shall  kiss  the  book  and  say,  "  and  this  I  will  prove 
*\  against  thee  by  my  body,  as  this  court  shall  award." 

And  then  the  court  shall  (t)  appoint  a  day  and  place  for  the  u)  Rastal,  42. 
battle,  and  in  the  mean  while  the  appellee  shall  be  kept  in  the  ^-  P*  C  i78. 
(Jc)  custody  of  the  marshal,  and  the  appellant  shall  find  (/)  sure-  c^^T^*.^'  ^' 
ties  to  be  ready  to  fight  at  the  time  and  place,  unless  he  be  an  lUstal,  42. 
approver,  in  which  case  (m)  he  shall  also  be  kept  by  the  marshal.  9  H.  4. 3. 

B.  Bait.  1.  F.  Corone,  78.  111.  (0  Fleta,  b.  t.  c.  34.  s.  28.  9  H.  4. 3.  17  Asme,  1.  S.  P.  C. 
178.  F.  Coroiic,  70.  111.  B.  Battle,  1.  6.  17  Edw.  3.  2.  Biacton,  b.  3.  c  91.  s.  3.  says,  that  both 
parties  shall  be  kept  in  custody.       (m)  Rastal,  42. 

And  the  (»)  night  before  the  day  of  battle,  both  parties  shall  ^^^' i)^* 
be  arraigned  by  the  marshal,  and  shall  be  brought  into  the  field  (o)  Fleta,  b.  i. 
before  the  (o)  justices  of  the  court  where  the  appeal  is  depending,  &  34.  s.  30, 3i. 

"*  B.  B^tt.  15. 

S.  p.  C.  177, 178.    Bracton,  b.  3.  c  91.  s.  4, 5.    Britton,  40.    Con.  37 IL  6.  SO. 
(1)  Trial  bj  battle  cannot  now  take  place  since  the  abolition  of  appeab  bj  59  Geo.  3.  c  46. 
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(fl)  BrHton,  41.  at  the  rising  of  the  sun,  (p)  bare-headed,  and  bare-legged  from 
®^  ***"J®^^P"  the  knee  downwards,  and  bare  in  the  arms  to  the  elbows,  and 
Sudtbc  covered,  armed  only  with  bastons  an  ell  long,  and  four-cornered  targets^ 
9  H.  4. 3.  and  before  they  engage  they  shall  both  take  this  (9)  oath,  **  Hear 

B.Battk,i.  €€  ^jjjg  ye  justices,  Uiat  I,  A.  B.  have  neither  eat  nor  drank,  nor 
7,^  ^  '*  done  any  thing  else,  nor  any  other  for  me,  by  which  the  law  of 

Dver,  901.        '*  God  may  be  depressed,  and  the  law  of  the  Devil  exalted." 

(3)Fleta,  b.l.  "^ 

C.34.  s.  90.    BractoD,  b.  3.  c.  21.  s.  4.    Britton,  f.  40. 

(r)  Fleta,  b.  1.  And  then  after  (r)  proclamation  for  silence  under  pain  of  im- 
(i^  P^c'i7&  P"sonment  for  a  year  and  a  day,  &c.  they  shall  begin  the  combat; 
h!  '  '  '  '  wherein  if  the  appellee  be  so  far  vanquished  that  he  cannot  or 
See  where  this  .  will  not  fight  any  longer,  he  may  be  adjudged  to  be  (s)  hanged 
Ind^^^iQ^'e'  ™niediately;  but  if  he  can  maintain  the  fight  till  the  stars  appear, 
5^  '  '    he  shall  have  (0  judgment  to  go  quit  of  the  appeal.     And  if  the 

F.  Corone,  6.  appellant  become  recreant,  that  is,  a  crying  coward  or  craven,  the 
B.  Corone,  46.  appellee  shall  not  only  recover  his  damages,  but  may  also,  as  it 
c2i.  S.6.  ^  W  seems,  plead  his  acquittal  m  bar  of  a  subsequent  indictment 
(«)  Trials  per  or  appeal,  and  the  appellant  (a?)  shall  for  his  perjury  lose  his 
3  lnst%«r  ^^ '  ^^^^^^  legem.  Yet  if  there  be  other  appellees  in  the  same  appeal, 
Fieta/b.  I.e.  it  hath  been  adjudged,  {y)  that  it  shall  still  stand  in  force  against 
34. 8. 32.  them.     But  for  these  matters  I  shall  refer  to  ch.  24.  sect.  24. 

Bracton,  b.  3. 

c.  21.  s.  5.    (tc)  Sttp.  c.  23.  8. 140.  and  c.  35.  s.  6.     F.  Cor.  98.     Fleta,  b.  1.  c.  34.  s.  32.    (x)  3  InsL 

221.    Co.  Litte.      (y)  F.  Corone,  9a. 

(s)  Finch,  421,        Sect.  4.  In  appeals  each  party  must  fight  in  proper  (z)  person, 

Vcv    31  ^^^  °^^  ^^  champions^     And  therefore  if  the  appellant  be  under 

3  Inst.  22i!  an  apparent  disability  of  fighting,  as  being  a  (a)  woman,  or  in  (6) 

Piowden,  355.  holy  orders,  or  under  (c)  age,  or  of  the  age  of  (d)  sixty,  (c)  or 

'^"s's'^T  r9"'  naainied,  or  (/)  blind,  he  may  counterplead  the  wager  of  battle, 

(a)kdlvray/  ^nd  compel  the  appellee  to  put  himself  upon  his  country,     (g) 

120.  Also  if  an  appellant  become  blind  by  the  act  of  God  after  he  has 

34**'^  \b*  waged  battle,  the  court  will  discharge  him  of  the  battle;  and  in 

S.  P.  C.  180.  such  case  it  is  (A)  said,  that  the  appellee  shall  go  free. 

h)  Britton,  40. 

c)  Keilway,  120.  Finch.  423.  F.  Droit,  3.  S.  P.  C.  60.  180.  22  Ed.  4.  20.  Fleta,  b.  1.  c.  34. 
s.  25.  (<2)  S.  P.  C.  60.  180.  F.  Corone,  385.  22E(1.4.  20.  Trials  per  Pau,  c.  2.  s.  19.  FIcta,  b. 
1.  c  34.  s.  25.  («)  Fmch,  423.  F.  Corone,  230.  268.  S.  P.  C.  180.  22  £dw.  4.  20.  Trials  per 
Paw,  c.  2.  8. 19.  Fleta.  b.  1.  c.  34.  s.  25.  (/)  F.  Droit,  57.  3  Inst  158, 159.  \g)  P.  Droit,  57. 
3  Inst.  158, 159.      (h)  3  Inst  158,  159. 

s!vc^ibi?'  ^^^^'  ^'  ^^^  ^^  *  ^*^  P^®^  ^^  ^®  realm,  and  much  more  if  the 
Piowden,  335.  l^ing  bring  an  appeal,  the  defendant  shall  not  be  admitted  to  wage 
Fleia,  b.  1.  c.      battle,  by  reason  of  the  dignity  of  the  persons. 

3v.  S.  ZC/. 

^  r^'  ^'«^*  ^rt'      ^^^^'  ^'  Also  the  citizens  of  London  have  a  special  (A)  privilege 
'by  charter,  that  in  appeals  brought  by  any  of  them,  there  shall  be 
no  wager  of  battle. 

^0  Finch  422  ^^^^'  ^*  ^^^^  ^"^  plaintiff  may  counterplead  a  wager  of  battle, 
423.  '  '  by  alleging  such  matters  against  the  defendant  as  induce  a  violent 
S.P.  C.  179.  presumption  of  guilt;  as  in  an  appeal  of  robbery,  by  shewing  (/) 
125  T44!'i57!'  ^^^^  ^^  defendant  was  taken  with  the  manner,  Sic. ;  and  in  an 
250. 268. 375.  appeal  of  death,  that  he  was  found  lying  upon  the  deceased  (m) 
^  ^!f]^'  ^*        with  a  bloody  knife  in  his  hand ;  and  in  any  appeal,  by  shewing 

22  Ed.  4.  19.  'fliaf- 

B.  Battle,  5. 7.  ^"** 

B.  App.  114.    20H.  7.  8.pl.  18.    Vide  sup.  c.  15.  s.  41.    (m)Finch,422.    S.P.C.  179.    F.Cor.411. 
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that  the  defendant  being  under  an  arrest  for  the  crime  charged 

against  him,  (n)  brake  the  prison,  or  (ft)  escaped,  unless  such  (n)  Finch,  4H. 

breaking  or  escape  be  (p)  pardoned.     For  the  law  will  (q)  not  \'F\P'  ^|^g 

oblige  a  plaintiff  to  make  good  his  accusation  in  so  extraordinary  1106^^82! 

a  manner,  when  in  all  appearance  he  may  prove  it  in  the  ordinary  F.  Corone,  154. 

way.     It  is  also  a  good  counterplea  of  battle,  that  the  defendant  l^'  ^^'  ***• 

hath  been  (r)  indicted  for  the  same  fact,  unless  the  indictment  (0)  Finch,  422. 

were  insufficient.  Hobart,8t. 

S.  P.  C.  80. 
B.  Battle,  3.     F.  Corone,  1 64.  251 .    (p)  S.  P.  C.  100.    Hobart,  82.    F.  Corone,  154. 281.    B.  Bat  3. 
1  Auuc,  3.        (q)  Trials  per  Pais,  c.  2.  s.  19.        (r)  Finch,  422.      22  Edw.  4. 19.      B.  Battle,  7. 11. 
Appeal,  114.    20  £dw.  4.  6.     Rastal,  50. 

Sect.  8.  It  is  enacted  by  6  Rich.  2.  that  the  defendant  shall  not 
be  received  to  wage  battle  in  an  appeal  of  rape. 


CHAP.  XLVI. 
OF  EVIDENCE. 

As  to  the  nature  of  evidence,  so  far  as  it  more  particularly  con^ 
cems  criminal  cases,  I  shall  consider  the  following  points : 

1 .  In  what  cases  the  evidence  must  be  given  in  the  presence 
of  the  prisoner. 

2.  How  many  witnesses  are  required  in  criminal  cases. 

3.  In  what  cases  the  deposition  of  witnesses  out  of  court  may 
be  allowed  as  evidence. 

4.  In  what  cases  the  confession  of  the  defendant  may  be  given 
in  evidence. 

5.  Of  parol  evidence ;  and  how  far  hearsay  shall  be  admitted. 

6.  Of  written  evidence ;  and  whether  similitude  of  hands  shall 
be  admitted. 

7*  How  far  it  is  necessary  for  the  evidence  to  be  the  best  that 
the  thing  will  admit  of. 

8.  Whether  husband  and  wife  ma;  be  witnesses  for  or  against 
one  another. 

9*  Whether  a  judge  or  juror  may  be  a  witness. 

10.  Whether  a  counsel  or  attorney  may  be  a  witness. 

11.  How  far  an  accomplice  may  be  a  witness. 

12.  Whether  a  person  attainted  or  convicted  shall  be  a  wit- 
ness. 

13.  How 
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15.  How  far  an  interested  person  may  1>e  a  witness. 

14.  How  far  religious  sectaries  may  be  witnesses. 

ft 

15.  How  far  infants,  aliens,  and  persons  deaf  and  dumb,  may 
be  witnesses. 

16.  In  what  manner  witnesses  are  to  give  their  evidence. 

1 7.  In  what  manner  witnesses  are  compellable  to  attend. 

18.  In  what  cases  witnesses  may  be  allowed  their  expenses. 
19«  What  evidence  maintains  an  indictment. 

20.  What  may  be  given  in  evidence  on  the  part  of  the  defen- 
dant. 

21.  In  what  cases  the  character  of  witnesses  may  be  supported 
or  impeached. 

£2.  Whether  a  bill  of  exceptions  to  evidence  lies  in  criminal 
cases. 

As  to  the  First  Point,  tnz.  In  what  cases  the  evidence  must 
be  given  in  the  presence  of  the  prisoner. 

4  St.Tr.  277.  Sect.  1.  It  is  a  settled  rule,  that  in  cases  of  life  no  evidence  is 
310.  iQ  \y^  given  against  a  prisoner  but  in  his  presence. 

As  to  the  Second  Point,  viz.  How  many  witnesses  are  re- 
quired in  criminal  cases :  I  shall  inquire, 

1.  How  many  witnesses  are  required  in  treason. 

f  2.  How  many  on  an  indictment  for  peijury. 

As  to  the  first  particular,  viz.  How  many  witnesses  are  required 
in  treason. 

Sect.  2.  Having  already  endeavoured  to  shew  that  the  common 
(a)  Ante,  c.  ts.  law  did  (a)  not  require  any  certain  number  of  witnesses  for  the 
?W  The  follow-  *™*  ^^  *"^  crime  whatsoever,  I  shall  only  add  in  this  place,  that 
mi  aatfaoritiesi  it  seems  to  have  been  the  more  prevailing  opinion,  that  1  Edw.  6. 
3  lost  26.  c.  12.  and  6  and  6  Edw.  6.  c.  11.  which  required  two  witnesses 
?Me^296  to*'  ^^  treason,  were  not  repealed  by  1  and  2  Philip  &  Mary,  c.  10. 
306.   '  (b)  which  Order^  that  all  trials^  of  treason  should  be  accordmg  to 

s  Hale, 286.  the  course  of  the  common  law;  and  therefore  that  it  was  stiU 
lii^^'i^irT  ^^^^^^  ^^  ^^  txiBis  of  high  treason,  not  concerning  the  coin,  (c) 
Kelj.9.ueex-  to  have  either  two  witnesses  to  the  (d)  same  overt  act,  or  one 
amined  by  Mr.  witness  to  One,  and  another  (e)  witness  to  an  overt  act  of  the 
I^^I^^Ia  same  kind  of  treason,  or  at  least  one  witness  to  an  overt  act,  and 
in  his  opinion     (j)  another  to  a  matenal  circumstance  to  prove  it. 

confirm  the  as- 

•ertion  of  Hawkins,  that  the  itatates  of  Edward  the  Sixth  aie  not  repealed  by  thoae  of  Philip  and  Mary. 
See  c.  f  5.  s.  190  to  146.  (c)  Gilb.  Law  £▼.  153.  2  Stra.  11 16.  Cases  in  Cro.  Law,  39.  (d)  Raym. 
407,408.  tStTr.633.  3St«Tr«688.  («)  i  St*  Tr.  697. 7«3, 724.  S  St.  Tr.  317. 695.  785.  S«9, 
830.  3  St.  Tr.  149. 156. 228.  4  St  Tr.  86,  87, 88. 117.  Raym.  407. 408.  Kcly.  9.  (/)  2  St. 
Tr.  408.  3  SUte  Trials,  228, 229. 688, 689. 894  to  901.928, 929,  9S0.  ^  1  State  Trials,  636.  But  1  St 
Trials,  180, 181.  it  is  holden  that  drcumstantial  evidence  alone  is  sufictent 

Vide  ch.  25.  s.        Sect.  S.  But  in  relation  to  these  matters  it  will  be  needless,  at 

Fo^t^  2^        ^^^  ^^y*  ^^  examine  how  far  these  opinions  were  reconcilable 
***    '      '  with 
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with  the  first  of  Philip  &  Mary,  the  law  seeming  to  be  settled  by 
7  Will,  3.  c.  3.  s.  2.  which  is  express,  "  That  no  person  or  p6r- 
**  sons  whatsoever  shall  be  indi5:ted,  tried,  or  attainted  of  high 
**  treason,  whereby  any  corruption  of  blood  may  or  shall  be  made 
**  to  any  such  offender  or  offenders,  or  to  the  heir  or  heirs  of  any 
'*  such  offender  or  offenders,  or  of  misprision  of  such  treason,  but  ^  %  a     i,^ 
**  by  and  upon  the  oaths  and  testimovy  of  two  lawful  witnesses,  ^  nortending 
*'  either  both  of  them  to  the  said  overt-act,  or  one  of  them  to  one,  to  the  proof  of 
"  and  the  other  of  them  to  another  overt-act  of  the  same  treason  *^*  ^JT*"*^^ 
^'  (g);  noless  the  party  indicted  and  arraigned  or  tried  shall  wil-  br^om  witness. 
lingly,  without  violence,  in  open  court,  confess  the  same,  or  ioster,940.242. 
shidl  stand  mute,  or  refuse  to  plead ;  or  in  cases  of  high  treason  S«l^^l^>  ^4* 
shall  peremptorily  challenge  above  the  number  of  thirty-five  of  ^ughai^sCiise, 
the  jitiy."  5  St.  Tr.  17. 

Sect.  4.  And  by  7  Will.  3.  c.  3.  s.  4.  it  is  further  enacted 
"  That  if  two  or  more  distinct  treasons  of  divers  heads  or  kind, 
'*  shall  be  alleged  in  one  bill  of  indictment,  one  witness  produced 
"  to  prove  one  of  the  said  treasons,  and  another  witness  produced 
**  to  prove  another  of  the  said  treasons,  shall  not  be  deemed  or 
''  taken  to  be  two  witnesses  to  the  same  treason  within  the 
**  meaning  of  this  act." 

Sect,  5.    But  it  is  said,  that  the  statute  of  1  Edw.  6.  c.  12.  Foster,  ssj;. 
which,  both  in  petit  and  high  treason,  requires  two  witnesses  «38'  «40. 
upon  the  indictment  and  at  the  trial,  and  the  5  and  6  Edw*  6. 
c.  11.  which,  in  all  treasons,  requires  that  the  witnesses,  if  living, 
shall  be  examined  in  person  at  the  trial  in  open  court,  are  not 
altered  as  to  petit  treason  by  7  Will.  3.  c.  3. 

Sect*  6.  However  it  was  (Ji)  agreed  in  Sir  John  Fenwick^s  case,  Q)  4  St.  Tr. 
that  the  information  of  a  witness  taken  upon  oath  before  a  justice  f^g/ jp'^T' 
of  peace,  being  joined  with  the  evidence  of  one  other  witness  only  Salkeid,  634. 
viva  voce,  could  not,  in  the  ordinary  course  of  justice,  amount  to  Foster,  249. 
sufficient  evidence  within  the  7  Will.  3.  which  requires  two  wit* 
nesses  in  high  treason ;  and  therefore  it  was  thought  necessary  to 
proceed  in  that  case  by  bill  of  attainder  in  parliament,  whose 
power  can  be  restrained  by  no  rules  but  those  of  natural  justice. 

But  wherever  the  overt-act  of  the  treason  is  the  assassination 
or  killing  of  the  king ;  or  in  any  attempt  upon  his  life,  or  upon 
his  person,  whereby  his  life  may  be  endangered;  the  parties 
may  be  convicted  upon  the  like  evidence  as  if  they  stood  charged 
with  murder. — Vide  vol.  i.  p.  19. 

As  to  the  second  particular,  viz.  How  many  witnesses  are  re- 
quired on  an  indictment  of  perjury. 

On  an  indictment  for  perjury  the  evidence  of  one  witness  is 
not  sufficient  to  convict  the  defendant ;  because  then  there  would 
be  only  one  oath  against  another.  **  To  convict  a  man  of  peijury/' 
said  C.  J.  Parker,  in  Queen  v.  Muscott,  (10  Mod.  193.)  "  there 
must  be  strong  and  clear  evidence  and  more  numerous  than  the 
evidence  given  for  the  defendant."  It  does  not  appear  to  be  laid 
down  that  two  witnesses  are  necessary  to  disprove  the  fact  sworn 
to  by  the  defendant ;  nor  does  that  seem  to  be  absolutely  requisite. 

But 
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But  at  least  one  witness  is  not  sufficient,  and,  in  addition  to' his 
testimony,  some  other  independent  evidence  ought  to  be  ad* 
duced.  (1) 

As  to  the  Third  Point,  viz.  In  what  cases  the  depositions  of 
witnesses  taken  out  of  court  may  be  read  in  evidence. 

t  Sect.  12.  By  the  statute  1  and  2  Philip  &  Mary,  c.  13«  s.  4. 
*'  Justices  of  the  peace,  when  any  person  is  brought  before  them 
for  manslaughter  or  felony,  or  suspicion  of  manslaughter  oi' 
felony,  being  bailable  by  law,  shall,  before  any  bailment  or 
mainprise,  take  the  examination  of  the  said  prisoner  and  the  in- 
**  formation  of  them  that  bring  him  of  the  fact  and  circumstances 
^  thereof;  and  the  same,  or  as  much  as  may  be  material  thereof 
'Vto  prove  the  felony,  shall  put  in  writing  before  they  make  the 
"  said  bailment ;  which  said  examination,  together  with  the  said 
*'  bailment,  the  said  Justices  shall  certify  at  the  next  general  gaol- 
''  delivery  to  be  holden  within  the  limits  of  their  commission."   .. 

-fSect.  13.  By  1  and  2  Philip  &  Mary,  c.  13.  s.  5.  *'  Every 
**  coroner  upon  any  inquisition  before  him  found,  whereby  any 
**  person  or  persons  shall  be  indicted  for  murder  or  manslaughter,' 
**  or  as  accessary  or  accessaries  to  the  same  before  the  murder  or 
**  manslaughter  committed^  shall  put  in  writing  the  effect  of  the 
**  evidence  given  to  the  jury  before  him  being  material;  and  as 
**  well  the  said  justices  as  the  said  coroner  shall  bind  all  such  by 
'^  recognizance  as  do  declare  any  thing  material  to  prove  the  same, 
"  to  appear  at  the  next  general  gaol-delivery,  and  shall  certify  as 
**  well  die  same  evidence  as  the  recognizance  in  writing,  &c." 

t  Sect.  14.  By  2  and  3  Philip  8c  Mary,  c.  10.  "  The  said  jus- 
tice or  justices,  before  he  or  they  shall  commit  or  send  such 
prisoner  to  ward,  shall  take  the  like  examination  of  the  prisoner 
**  and  the  information  of  those  who  bring  him,  and  shall  put  the 
**  same  in  writing  within  two  days  after  the  said  examination,  and 
^  the  same  shall  certify  in  such  manner  and  form,  and  at  such 
'*  time  as  they  should  and  ought  to  do,  if  such  prisoner  so  com- 
**  mitted  or  sent  to  ward  had  been  bailed,  8cc.*' 

^i)Kelynge,55.  t  Sect.  15.  It  seems  {%)  agreed,  that  the  examination  of  an  in- 
Sonu  26f,  263.  former  taken  upon  (Jk)  oath,  and  (/)  subscribed  by  him  either  before  a 
Salkeld^isi.  ('^)  <^<»'ou6i'  upon  an  inquisition  of  death  in  pursuance  of  1  and  2 
t  Keble,  19.  Philip  &  Mary,  c.  13.  or  before  (n)  justices  of  peace  in  pursuance 
\ldeC.  Eli£.     of  1  and  2  Philip  &  Mary,  c.  13.  and  2  and  3  Philip  &  Mai^, 

Dalton,  c.  Ill,  ^'  ^^'  "P^*^  *  ip)  bailment  or  (p)  commitment  for  any  felony,  may 

112,  lis.  be  given  in  evidence  at  the  trial  of  such  inquisition,  or  of  an  in- 

W  iStTr.  dictment  for  the  same  felony,  if  it  be  made  out  by  oath  to  the 

Sam.  262  265.  satisfaction  of  the  court,  that  such  informer  is  {q)  dead,  or  unable 

(I)  Sum.  262>  to  (r)  travel,  or  kept  (5)  away  by  the  means  or  procurement  of 

5^?'^  ^  the  prisoner,  and  that  the  examination  offered  in  evidence  is  the 

(m)  Supra,  c.  9.  "^ 

sect.  31.  ^^"^y 

S  Jones,  53.  (»)  See  the  books  above  cited  ;  but  2  Jon.  53.  it  is  adjad^  that  depoutions  before  a 
coroner  maj  be  read,  but  said  that  tliose  taken  before  a  justice  of  peace  can  in  no  case  be  read.  (0)  Sup. 
€.  15.  s.  59, 60, 61.  (.p)  Supra,  c.  16.  s.  11.  (9)  Kelynge,  5^.  1  Levins,  180.  1  Hale,  305. 
2  Keble,  19.  Summary,  263.  (r)  Kely.  55.  («)  Kdy.  55.  In  Harrison's  Case,  3  State  Triah,  941. 
such  an  examination  was  read  in  evidence,  upon  proof  that  the  witness  had  been  enticed  (tway,  tliough  it 
did  not  directly  appear  to  have  been  done  by  tlie  procurement  of  the  prisoner. 

(1)  Philips  on  Evidence,  c.  7. 
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very  same  (t)  that  was  sworo  before  the  coroner  or  justice,  with-  (<)  Kdy.  55, 
out  any  alteration  whatsoever.  s  Keble,  19. 

•^  Sum.  263. 

2  Hale,  284,  285.     1  Hale,  305« 

f  Sect.  16.  But  in  petit  treason,  these  depositions,  it  is  said,  Foster,  ssr. 
are  not  sufficient  to  convict  the  offender  if  the  party  be  living, 
^although  he  is  unable  to  travel,  or  is  kept  out  of  the  way  by  the 
procurement  of  the  prisoner. 

Sect.  17*  It  hath  been  (u)  adjudged,  that  it  is  not  sufficient  to  6i)Ke]j.d5. 
authorise  the  reading  such  an  examination,  to  make  oath  that  the  ^J^^^'^^' 
prosecutors  have  used  all  their  endeavours  to  find  the  witness,  ' 

but  cannot  find  him. 

Sect.  1 8.  Also  it  hath  been  (x)  adjudged,  that  depositions  taken  (x)  ^  boU.  460, 
before  a  coroner  upon  an  inquisition  of  death  super  visum  corporis,  461. 
cannot  be  given  in  evidence  upon  an  appeal  for  the  same  death,  J^ebie  384. 
because  it  is  a  different  prosecution  from  that  wherein  they  wer6 
taken. 

Sect.  19.  There  are  many  ( 1 )  (y)  instances  in  the  reigns  of  queen  M  Fost.  234. 
Elizabeth  and  king  James  the  First,  wherein  the  depositions  of  f  Z!|[jg^riJ^jf  * 
absent  witnesses  were  allowed  as  evidence  in  treason  and  felony,  jy^^^  ^f  ^o^.' 
even  where  it  did  not  appear  but  that  the  witnesses  might  have  folk's  Trial,  84. 
been  produced  t;iva  zTOce.  ^J2"5i^o  '  ^^' 

A  Jo,  A 17. 

Udal*s  Trial,  fol.  148, 149.  Earl  of  Essex's  Trial,  fol.  166.  Sir  V^alter  Raleigh's  Trial,  fol.'l81, 182. 
and  the  like  was  admitted  in  the  Lord  Audley's  Case,  od  an  indictment  for  a  rape  on  his  own  lady,  1  St, 
Trials,  268, 269.    1  Roshworth,  Strafford,  fol.  231. 526  to  531. 

Sect.  20.  And  it  was  adjudged  in  (z)  the  Earl  of  .Strafford's  g^^^-Tr-^- 
trial,  that  where  witnesses  could  not  be  produced  viva  voce,  by  ^™' 

reason  of  sickness,  &c.  their  depositions  might  be  read  for  or 
against  the  prisoner  on  a  trial  of  high  treason,  but  not  where  they 
might  have  been  produced  in  person. 

Sect.  21.  And  it  was  admitted  (a)  in  the  Lord  Stafford's  trial,  («)  2  St.Tr. 
that  the  depositions  taken  by  a  witness  before  a  justice  of  the  ^^^^^'^^^^ 
peace  might,  at  the  prisoner's  desire,  be  read  at  the  trial,  in  order  i  stTr.9ii** 
to  take  off  the  credit  of  the  witness,  by  shewing  a  variance 
between  such  depositions  and  the  evidence  given  in  court  viva 
voce. 

Sect.  22.  And  for  the  same  reason  it  seems  (6)  agreed,  that  (fr)«St.Tr.343, 
where  a  witness  at  one  trial  varies  from  his  own  evidence  at  s^g^fiff^' 
another,  in  relation  to  the  same  matter,  such  variance  may  also 
be  given  in  evidence  to  invalidate  his  testimony  at  the  second 
trial. 

Sect.  23.  But  it  is  (c)  said  to  have  been  adjudged  in  Paine's  M  Salk.  28i. 
case,  in  the  seventh  year  of  William  the  Third,  by  the  court  of  Sup.  sect.  3. 
king's  bench  upon  advice  with  the  justices  of  the  common  pleas, 
upon  an  indictment  for  a  libel,  that  depositions  taken  before  a 
justice  of  peace  relating  to  the  fact  cannot  be  given  in  evidence, 
though  the  deponent  be  dead ;  and  that  the  reason  why  such  de- 
positions may  be  given  in  evidence  in  felony,  depends  upon  the 

statutes 

(1)  These  instances,  it  is  conceired,  when  examined,  nvill  not  warrant  the  continuance  of  rfie  practice. 

VOL.  n.  Q  Q 
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statutes  of  Philip  and  Mary;  and  that  this  cannot  be  extended 
(d)  See  Rex  «.  farther  than  the  particular  case  of  felony  (d).  But  in  the  report 
£riswell,sTenn  of  this  case  in  (e)  Fifth  Modern  it  is  said  that  the  reason  why 
(e)5  Mod.  165.  ^^^^  depositions  could  not  be  read,  was  because  the  defendant 
Vide  Rushw.  *  MTas  not  present  when  they  were  taken,  and  therefore  had  not  the 
Stafford,  5S4  to  benefit  of  a  cross-examination.  ^ 

531. 

3  St.  Tr.  420.    4  St.  Tr.  S61.  and  2  Roll.  460,  461. 

Woodcodt^**  t  Sect.  24.  And  it  has  been  held,  that  an  examination  of  a 

Cases  Cro.'Law,  person  murderously  wounded,  taken  by  a  justice  of  the  peace,  at 
397.  the  poor-house  of  the  parish,  on  oath,  and  regularly  signed,  but 

le^'case'aT  *°  absence  of  the  prisoner,  cannot  be  read  in  evidence  on  the 
the  Old  Bailey;  Subsequent  trial  of  the  prisoner  for  murder,  for  it  is  taken  extra- 
Sept.  Sess.]79i,  judicially,  and  not  as  the  statutes  of  Philip  and  Mary  direct,  in  a 
MdGrose 'jus-  ^*®  where  the  prisoner  is  brought  before  him  in  custody,  and  he 
tices.       '         has  the  opportunity  of  contradicting  or  cross-examining  as  to  the 

facts  alteged. 

t  Sect.  25.  But  the  depositions  thus  extrajudicially  taken  may 

in  the  particular  case  of  murder  be  read  as  the  dying  declarations 

(ni2Viner     of  the  deceased  (f)  if  in  extremis  (g),  or  in  such  a  state  of 

{^'aI^'t        mortality  as  to  render  the  apprehension  of  approaching  dissolu-. 

«03.         ^*      **<^"  probable  (A). 

9  St.  Tr.  161.    10St.Tr.504.      (^)  Cases  in  Croitn  Law,  397. 

Wcstbeer's  f  Sect.  26.  So  the  depositions  of  an  accomplice  taken  by  a 

llwiz!^       justice  of  the  peace  in  the  presence  of  the  prisoner,  pursuant  to 

the  statutes  of  Philip  and  Mary,  may  be  read  in  evidence  on  the 
trial  of  the  prisoner,  if  it  be  proved  that  the  accomplice  is  dead. 

<t)4  St.  Tr.265  Sect.  9,1.  But  in  Fenwick's  case  it  was  (t)  agreed,  that  the  evi- 
to  272.  dence  given  by  a  witness  at  one  trial,  cannot  in  the  ordinary 

i^d!325.  course  of  Justice  be  made  use  of  against  a  defendant,  on  the  death 
2  Keble,  384.     of  such  Witness,  at  another  trial. 

Welch's  Case,  Sect.  28.  Also  it  seems  clear,  that  depositions  taken  in  the 
*  5**%^^  At  spiritual  court  in  a  cause  of  divorce  of  a  forcible  marriage  cannot 
Lit.  Rep.  167.'  ^^  given  in  evidence  upon  an  indictment  for  such  marriage  on  the 
2  Roll Ab.  679.  Statute  of  3  Hen.  7.  c.  2. — ^f  For  it  is  a  general  rule,  that  depo- 
sitions taken  in  a  court  not  of  record  shall  not  be  allowed  in 
evidence  elsewhere,  though  the  witness  be  dead. 

As  to  the  Fourth  Point,  viz.  In  what  cases  the  confessionr 
of  a  prisoner  may  be  given  in  evidence. 

$o^«^Ii?;  ^2h  Sect.  29.  It  seems  that  the  confession  of  the  defendant  himself. 
1  Hale,  304.  taken  upon  an  (k)  examination  before  justices  of  peace,  m  pursu- 
3St.Tr.  15.131.  ance  of  the  statutes  of  Philip  and  Mary,  upon  (/)  a  bailment  or 
»\^^5^'^^^'  ("*)  commitment  for  felony,  hath  always  been  allowed  to  be 
(m)  1  StTr.89.  given  in  evidence  against  the  party  confessing. 

(ft)  Kely.  18,19.  *^  '^^^^'  ^'  ^^  seems  also  that  the  confession  of  the  defendant 
(o)  5  Mod.  164.*  himself  taken  by  the  common  law  upon  an  examination  before  a 
9  St.  Tr.  426.      secretary  of  state  or  other  magistrate  for  treason  (n),  or  other 

crimes  (o)  not  within  those  statutes,  may  likewise  be  given  in  evi- 
dence against  the  party  confessing. 

Sect. 
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+  Sect,  31.  So  also  the  confession  of  the  defendant  himself,  By""'**'**^ 
made  in  discourse  with  private  persons,  hath  always  been  allowed  B/Franda'sTr.* 
to  be  given  in  evidence  against  the  party  confessing.  i  St.Tr.68. 

i*  Sect.  32.  But  it  is  agreed  that  the  confession  of  one  person  i  state  Tr.  265. 
cannot  be  given  in  evidence  against  others.  But  see  the  con- 

trary  practised 
in  EUu's  Caac,  1  St  Tr.  341.    Throckmorton's  Cose,  1  St.  Tiials,  63. 78.    Doke  of  Norfolk's  Case,  1  St. 
Trials.    Earl  of  Essex's  Case,  1.  St.  Trials,  198.    Sir  WalUr  Raleigh's  Case,  1  St.  Tr.  SIS. 

f  Sect.  33.   It  seems  also  that  the  confession  of  a  prisoner  Sum.  S6S. 
taken  by  a  magistrate  on  an  examination  and  reduced  into  writ-  ^  ^'^>  ^^' 
lug  cannot  be  given  in  evidence  until  its  identity  be  proved  ;  for 
a  confession  being  the  strongest  proof  of  guilty  requires  the 
highest  authenticity. 

t  Sect.  34.  And  as  the  human  niind  under  the  pressure  of  ca-  Warrickshall's 
lamity  is  easily  seduced^  and  liable^  in  the  alarm  of  danger^  to  ?!fjP^fi5i 
acknowledge  indiscriminately  a  falsehood  or  a  truth,  as  dSOTerent  £,  ^^\ 
agitations  may  prevail,  a  confession,  whether  made  upon  an 
official  examination  or  in  discourse  with  private  persons,  which 
is  obtained  from  a  defendant  either  by  the  flattery  of  hope,  or  by 
the  impressions  of  fear,  however  slightly  the  emotions  may  be 
implanted,  is  not  admissible  evidence  ;  for  the  law  will  not  suf- 
fer a  prisoner  to  be  made  the  deluded  instrument  of  his  own 
conviction. 

f  Sect.  35.  It  also  seems  clear,  that  if  the  confession  of  a  pri-  Boll.N.P.s^t. 
soner  be  taken  upon  oath,  it  cannot  be  read  in  evidence  agamsi 
him.  (1) 

t  Sect.  36.  But  it  is  adjudged,  that  if  any  facts  arise  in  conse-  Maxey'sCase, 
quence  of  even  such  a  confession,  they  may  be  given  in  evidence ;  ^^^i^'^"^' 
because  they  must  ever  be  immutably  the  same,  whether  the 
confession  which  disclosed  them  be  true  or  false ;  and  justice 
cannot  sufier  by  their  admission.  The  truth  of  these  contingent 
facts,  however,  must  be  proved  indepedently  of,  and  not  coupled 
with,  or  explained  by,  the  conversation  or  confession  from  which 
they  are  derived. 

t  Sect.  37*  But  if  a  confession  be  voluntarily  made  and  rego-  Fisher's  Case, 
larly  proved  on  the  trial,  it  is  sufficient,  if  the  jury  believe  it  to  t!J^'£^" 
be  true,  to  convict  the  prisoner  without  any  corroborating  evi-        ' 
dence  to  support  it.     But  a  confession  does  not  amount  to  a    ^^  ^  ^  ^^^ 
conviction  until  the  party  plead  not  guilty  in  open  court ;  for  the 
trial  of  the  confession  must  be  by  the  petit  jury. 

t  Sect.  38.  So  also  of  a  person  who  by  means  of  an  extorted.  Rex  v.  Lock- 
and  of  course  inadmissible,  confession,  is  discovered  to  have  ^^j^^^ 
purchased  stolen  goods,  may,  notwithstanding  he  was  discovered 
by  means  of  such  confession,  give  evidence  against  the  principal 
felon. 

t  Sect.  39.  But  it  hath  been  determined,  that  if  a  prisoner  be  Bex  ••  B. 

taken  ^"*^  ^^ 

Assises,  1791,  on  a  case  reserved  by  Mr.  Jnstice  Wilson. 

(1)  In  the  King  v.  Smith,  where  the  confession      in  point  of  fact,  the  prisoner  was  not   sworti. 
pufported  on  the  face  of  it  to  he  taken  on  oath,      1  Starkie,  242. 
Mr.  J.  Le  Blanc  refused  to  receive  evidence,  that, 

QQ2 
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taken  before  a  magistrate  on  a  charge  of  felony,  and  on  his  exa- 
mination make  a  voluntary  confession,  which  the  magistrate  re- 
duces into  writing,  and  afterwards  reads  it  over  to  the  prisoner, 
who  answers  "  it  is  all  true  enough,"  but  refuses  to  sign  it,  such 
written  confession  may  be  read  in  evidence,  though  not  signed 
either  by  the  prisoner  or  the  justice ;  for  a  confession  under  such 
circumstances  is  admissible  at  common  law,  and  the  statutes  of 
Philip  and  Mary  make  no  alteration  whatever  respecting  the  ad- 
missibility of  evidence :  and  accordingly  in  Layer's  Case,  (a) 
the  prisoner's  confession  taken  down  before  the  privy  council  but 
not  signed  by  him  was  admitted  in  evidence. 

(6)  5  Mod.  165.  f  Sect.  40.  It  (6)  seems  an  established  rule,  that  wherever  a 
TrSlVss**^  man's  confession  is  made  use  of  against  him,  it  must  all  be  taken 
Throckmorton's  together,  and  not  by  parcels. 


(a)  8  Mod. 


trid. 


P    \ .  ,  t  Sect.  41.  It  also  seems  to  be  agreed,  that  as  tlie  statutes  of 

ct^cL'sC.  Philip  and  Mary  positively  enact,  that  the  justices  of  peace 
L.  184.  shall  take  the  examination  of  the  prisoner  and  reduce  the  same 

Kcx  t^.  Jacobs,  i^^  writing,  the  court  will  presume  that  the  confession  of  a  pri- 
T^on^BC^,  «oner  was  reduced  into  writing;  for  the  law  presumes  that  every 
Easter  Term,  '  man  does  his  duty  until  the  contrary  be  proved  (c),  and  will  not 
8Geo.i.  B.R.  permit  oral  testimony  of  such  confession  to  be  given  until  it  be 
(OBSfN.  P.  proved  that  it  was  not  put  into  writing  as  the  statute  requires; 
«98.  for  it  is  a  general  rule,  that  no  parol  evidence  of  any  fact  shall  be 

^e«x».  Ansel   admitted  where  there  is  written  evidence  of  such  fact ;  for  wnt- 
3  Will.  S75.       ^^^  evidence  speaks  for  itself,  is  liable  to  no  perversion  or  mis- 
construction, and  is  more  accurate  than  memory  can  be,  which  is 
uncertain  and  fallible. 

Hall's  Case,  ^  g^^t.  42*  But  if  a  confession  be  not  taken  in  writing,  parol 

A^i^,  mo,  testimony  may  be  given  of  it,  and  the  prisoner  thereon  convicted^ 
before  the     '    although  it  is  totally  uncorroborated  by  any  other  evidence. 

Judges. 

(d)Kelynge,i8.  t  Sect.  43.  Also  it  was  (d)  holden,  that  two  witnesses  of  a 
Sup.  c.  25.  sect  confession  of  high  treason,  upon  an  examination  before  a  justice 
i^'al   304.       ^^  ^^^  peace,  were  sufficient  to  convict  the  person  so  confessing, 

2  And.' 67.        within  the  meaning  of  1  Edw.  6.  c.  12.  and  5  and  6  £dw.  6.  c.  1 1. 

3  Inst.  15.         which  required  two  witnesses  in  high  treason,  ^'  unless  the  of- 

'^  fender  should  willingly  without  violence  confess  the  same :"  but 
this  is  remedied  by  7  Will.  3.  c.  3.  (I)  which  requires  two  wit- 
nesses, '*  unless  the  party  shall  willingly,  without  violence,  in  open 
court  confess,  &c." 

As  to  the  Fifth  Point,  viz.  Of  parol  evidence ;  and  how  far 
hearsay  shall  be  admitted. 

(«)  «St.Tr.  f  Sect.  44.  It  seems  (e)  agreed,  that  what  a  {/)  stranger  has 

761  BQt  80S    '^^^^  heard  to  say  is  in  strictness  no  manner  of  evidence  either 

3  St  Tr.'l45.  for 

210.  «5f .  4  Su  Tr.  33.  (f)  Vide  sup.  sect  3. 

(1)  This  statute  prevents  such  confession,  as  as  to  collateral  matters;  for  no confesnoiT,  unless 

above  mentioned,  from  having  the  force  of  a  con-  made  in  open  court,  which  in  Francia's  case  was 

▼iction ;  but  does  not  destroy  the  admissibility  of  determined  to  mean  u|X>n  the  arraignment  of  the 

It  in  evidence  for  «ny  purpose,  except  to  prove  the  party,  can  be  a  sufficient  ground  for  a  conviction  in 

'   Dvert^acts  laid  in.  the  indictment    The  overt-acts  treason.    Foster,  240  to   244.    Francis's  Case, 

must  still  be  proved  by  two  lawful  witnesses,  not-  6  St.  Tr.  58.     Willis's  Case,  8  St  Tr.  254.  25b^ 

withstanding  the  adnuuion  of  any  such  confession  '  262.  263.   Sed  vide  Berwick's  Case,  Foster,  11.. 
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for  or  against  a  prisooer^  not  only  because  it  is  not  upon  oath, 
but  also  because  the  other  side  hath  no  opportunity  of  a  cross- 
examination  ;  and  therefore  it  seems  a  settled  rule,  that  it  shall 
never  be  made  use  of  but  only  by  way  of  inducement  {y)  or  («)  «  State 
illustration  of  what  is  properly  evidence.  Trials,  325. 

'^      ^       -*  328.33J,33S: 

414,  415.    3  State  Trials,  144, 146.  209,  210. 

Sect.  45.   Yet  it  seems>  (z)  that  what  the  prisoner  had  been  (0  4  St  Tr.  S3.  * 
heard  to  say  at  another  time,  may  be  given  in  evidence  for  him,  ^.^'*  ^'''  *^*' 
( 1)  as  well  as  against  (a)  him.  "  (a)Vide  sup. 

sect  3. 

t  Sect.  46.  And  also,  (6)  what  a  witness  hath  been  heard  to  (b)  i  Hale,  285. 
say  at  another  time,  may  be  given  in  evidence  in  order  either  to  ^  Mod.  283. 
invalidate  or  confirm  the  testimony  which  he  gives  in  court. 

f  Sect.  47.  In  the  case  of  murder  also>  what  the  deceased  was  Rex  «.  Ely,  co- 
heard  to  say  after  the  mortal  wound  was  given,  and  in  the  extre-  ^^^  King,  C.  J. 
mity  of  death,  may  be  given  in  evidence  on  the  trial  of  an  indict-  Ca^Cn^La^r 
ment  against  the  murderer.  2d  edit  363. 

397.    3  Burr.  1253. 

+  Sect.  48.  So  also  in  ejectment,  where  a  will  was  produced  Clymcrt>.  Lit- 
on  the  part  of  the  plaintiff,  subscribed  by  three  witnesses,  two  ^|2.^®""" 
of  whom  were  dead,  and  the  third  witness  on  her  cross-exami- 
nation swore  that  while  she  was  attending  one  of  the  deceased 
witnesses  in  his  last  illness,  and  about  three  weeks  before  his 
death,  he  pulled  the  will  in  question  from  his  bosom  and  acknow- 
ledged and  declared  to  her  that  the  said  will  was  forged  by  him- 
self, this  was  held  good  evidence. 

t  Sect.  49.  But  the  declaration  of  a  convict  at  the  place  of  ex*  Drummond's 
ecution  cannot  be  given  in  evidence  as  the  declaration  of  a  dying  Case,  Cases  C. 
man ;  for  the  principle  upon  which  these  declarations  are  re-         ^* 
ceived  is  that  the  mind  of  the  "person  dying,  impressed  by  the 
aweful  idea  of  approaching  dissolution,  acts  under  a  sanction 
equally  powerful  as  that  which  it  is  presumed  to  feel  by  a  solemn 
appeal  to  God  upon  ah  oath ;  but  an  attainted  convict  is  not  an 
admissible  witness  even  on  oath. 

As  to  the  Sixth  Point,  viz.  Of  written  evidence;  and  whe- 
ther similitude  of  hands  shall  be  admitted. 

t  Sect.  50.    It  is  observable^  that  similitude  of  hands  with 
other  circumstances,  in  (c)  Algernon  Sidney's  case,  was  ruled  to  («)  3  State 
be  good  evidence  of  his  having  written  a  paper  charged  against  Trials,  213.216, 
him  as  an  overt-act  of  high  treason  :  yet  in  the  trial  of  the  seven  ^^\'Jg^''^' 
(d)  bishops,  the  court  was  divided  in  opinion,  whether  similitude  752  to  767.' 
of  hands  were  evidence  of  the  defendants  having  signed  the  pa- 
per charged  against  them  as  a  libel ;  and  the  parliament  having 
declared  an  opinion,  in  the  reversal  of  Algernon  Sidney's  attain- 
der, that  comparison  of  hands  is  no  evidence  of  a  man's  hand- 
writing in  criminal  cases,  it  seems  to  have  been  generally  holden 

since 

(1)  The  declarations  of  a  prisoner  may  be  gircn  witnesses  on  the  part  of  the  prosecution  as  to  any 

in  evidence  against  him,  but  not  for  him  ;  therefore  thing  which  they  miy  have  heard  him  say  relating 

a  witness,  for  this  purpose,  cannot  be  called  in  his  to  the  fact  he  is  charged  with.    BuU.  N.  P.  294. 
defence ;  but  he  may  cross^zamine  any  of  the  ' 
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(<)  VideSSt  (0  8i°<^c  ^^^  ^me,  that  it  is  not  evidence  in  tiny  criminal  case^ 
Tr.  899.  893.     whether  capital  or  not  capital. 

4  St.  Tr.  «71. 

STJ.andFranda'sTr.    Ld.  IUjm.39.   Theory  of  Evid.  25,  «d.  12  Viner,  294.  Qticre,  Skinner,  579. 

Stranger  v.  t  Sect.  5 1 .     And  therefore  in  an  action  against  the  acceptor  of 

Searle,  Sit.  Eas.  a  bill  of  exchange^  where  the  defence  was,  that  the  acceptance 
33  Geo,  3.  ^^  ^  forgery,  and  a  person  employed  by  the  Post-Office  to  de- 
^^puass.    .    .  ^^^^  forgeries  in  franks  was  produced  to  prove  the  forgery,  who 

acknowledged  that,  as  he  had  never  seen  the  defendant  write,  he 
could  only  judge  by  comparison  of  hands,  his  testimony  was 
rejected. 

Rivet  V.  Bra-  Sect,  52.  But  a  clerk  in  the  Post-Office  accustomed  to  inspect 
mIg  ^^^^'  franks  for  the  detection  of  forgeries,  may  be  examined  as  a  wit- 
4  Term' Rep.  "CSS  to  prove  that  the  hand-writing  of  an  instrument  is  an  imita- 
497.  ted  and  not  a  natural  hand,  though  he  never  saw  the  supposed 

person  write,  aiid  also  to  prove  that  two  writings  suspected  to  be 
imitated  hands  were  written  by  the  same  person^ 

cniA  Pres-  ^  '^^^^*  ^^'  ^^  ^^  ^^^'^  held,  that  papers  found  in  the  custody 
ton's  Case,  4  of  a  person  indicted  for  high  treason  relating  to  the  treason  with 
St.  T.  440.447.  which  he  is  charged,  may  be  read  in  evidence  against  him  on  his 
^ttJ'6"su  Tr  ^^^^  C/^  *^  prove  an  over-act  of  levying  war  (g),  although  they  are 
63.  '  not  any  part  of  the  overt-acts  which  are  to  support  the  species  of 

(h)  Hensej's  treason  charged  upon  him  (A) ;  but  it  seems  that  his  hand-writ- 
er*^' ^  "*  ing  ought  to  be  first  proved  by  persons  who  have  seen  him 
(t)  1  Burr.  650.  write  (i),  or  by  the  evidence  of  an  agent  who  has  received  letters 
Sed  vide  6  St.  from,  and  done  business  for  him,  believing  it  to  be  his  hand- 
a)L*ve?"'  writing,  (k)  or  by  evidence  of  a  complete  admission  by  the  pri- 
Case,  St.  Tr.      soner  that  they  are  his  hand-writing  (/). 

275. 

(0  Layer's  Case,  6  St  Tr.  276. 

1  Barr.  644.  t  Sect.  54.  So  also  letters  wrote^  and  forwarded  on  their  way 

2  Loft.  Giib.      for  the  purpose  of  a  treasonable  correspondence,  but  intercepted, 

may  be  read  in  evidence  to  prove  the  treason. 

Rex  V.  Mims,  +  Sect.  55.  It  hath  also  been  held,  that  on  an  indictment  for 
Ili^CwTs  ^See  ?^^^^  against  a  witness  for  what  he  swore  at  a  trial,  the  postea 
also  iStra.  162.  '^  good  evidence  that  there  was  a  trial,  so  as  to  introduce  the 
£spin.Dig.750.  words  spoken  on  which  the  perjury  is  assigned. 

'^  Sect.  56.    It  seems  agreed,  that  if  perjuiy  be  assigned  on  an 

answer  in  chancery,  the  copy  of  the.  answer  is  not  sufficient,  but 

(m)Bull.  N.P.  tiiat  ^jjg  original  must  be  produced  (m);  but  it  is  sufficient  to 


proving  the  identity 
any  person  at  all  swore  it  (o). 

Hutchinson's  t  Sect.  57*  It  seems  also  to  be  a  general  rule,  that  the  final 

Case,  1  Show.  6.  sentence,  decree,  or  judgment  of  any  court  which  has  competent 
jurisdiction  of  the  subject,  is  conclusive  in  any  other  court  of 
concurrent  jurisdiction ;  and  therefore  an  acquittal  on  a  chai^ge  of 
murder  in  Spain  may  be  pleaded  in  a  bar  of  an  indictment  for 
the  same  offence  in  England. 

t  Sect. 
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t  SecL  58.  But  it  bas  been  determined^  that  a  sentence  of  jac-  Duchess  of 
titation  in  the  spiritual  court  in  England  is  not  conclusive  evi-  Kingstou'scasc, 
dence  against  an  indictment  for  bigamy  in  the  common-law  courts,  j^^^ 
for  that  its  validity  may  be  impeached^  as  having  been  obtained  See  also  Robins 
by  fraud.     It  seems,  however,  (p)  that  the  sentence  of  the  spiri-  J ^^Jlf/' 
tual  court  is  of  itself,  without  producing  the  libel  and  all  the  cross  v.  Salter, 
proceedings,  good  prima  facie  evidence  of  a  divorce  i  mensa  et  3  Term  Rep. 
ihoro.  639-    ^ 

(p)  Stedman  v, 
Gooch,  Sitt.  Easter,  33  Geo.  3.  Espiuasse.  Nisi  Prius,  6. 

Sect.  59.  It  hath  been  held,  that  the  muster-book  of  the  Navy  Rhodes'  case. 
Office  is  good  evidence,  on  an  indictment  for  forging  a  seaman's  ^^  Crown 
ikvill,  to  prove  the  identity  of  the  supposed  testator. 

t  Sect,  60.   It  hath  also  been  held,  that  the  daily-book  kept  Aide's  case, 
by  the  clerk  of  the  papers  of  the  gaol  of  Newgate  is  good  evi-  Cases  Crown 
dence,  on  an  indictment  against  a  prisoner  for  returnmg  from     ^' 
transportation,  to  prove  the  precise  day  on  which  he  was  dis- 
charged. 

.  t  Sect.  61.  It  hath  also  been  decided,  that  the  Gazette  is  evi-  Rex  v.  Holt, 
dence  of  all  acts  of  state ;  and  therefore  in  an  information  for  a  ^ich*  34  G.  3. 
libel,  a  Gazette  in  which  it  was  stated  that  certain  addresses  had  435^"*     ^' 
been  presented  to  the  king  from  different  bodies  of  subjects  ex- 
pressing their  loyalty,  &c.  was  good  proof  of  an  averment,  "  that 
divers  addresses,  &c."  had  b6en  presented  to  his  majesty  by  divers 
of  his  loving  subjects,  &c. 

t  Sect.  62.  And  it  hath  been  decided,  that  on  an  indictment  Rex  v.  Hawltes- 
fojT  forging  a  negotiable  bill  of  exchange,  the  bill  may  be  given  in  ?J*?^%^!^' 
evidence,  though  not  stamped  pursuant  to  the  statutes  of  23 
Geo.  3.  c.  49.  Sa  14.  and  23  Geo.  3.  c.  58.  s.  4.  which  enact. 
That  no  bill  of  exchange,  not  stamped  as  these  acts  direct, 
should  be  pleaded  or  given  in  evidence  in  any  court,  or  ad- 
"  mitted  in  any  court  to  be  good  or  available  in  law  or  equity ;'' 
for  the  stamp  acts  are  revenue  laws,  and  do  not  purport  to  alter 
the  nature  of  crimes,  or  the  evidence  by  which  they  are  to  be 
proved. 

As  to  the  Seventh  Point,  viz.  How  far  it  is  necessary  for 
the  evidence  to  be  thel>est  evidence  that  the  nature  of  the  thing 
admits. 

t  Sect.  63.  It  is  a  general  rule,  that  no  evidence  which  ex  na-  Bull.  N.  P.  t94» 
tur&  rei  supposes  there  is  still  better  evidence  in  the  possession  or  ^^^^1 
power  of  the  party  shall  be  admitted ;  and  therefore  where  it 
appears  that  any  fact  or  agreement  is  reduced  into  writing,  no 
parol  evidence  of  it  shall  be  given,  unless  it  appear  that  such 
writing  has  been  lost  without  any  fault  in  the  party,  and  in  this 
case  a  copy  of  such  writing,  on  being  the  next  best  evidence  of  it, 
shall  be  admitted ;  and  if  no  copy  were  taken,  then  its  contents 
may  be  proved  by  viva  voce  testimony. 

t  Sect.  64.  It  was  formerly  held,  that  if  a  defendant  in  a  cri-  4  Burr.  «488. 
minal  prosecution  was  in  possession  of  any  written  document  or  ^S^iJ^iJiJi  * 
paper,  and  refused,  on  notice  so  to  do,  to  produce  it,  that  the  pro-  pnos,  50. 
secutor  could  not  give  a  copy  of  its  contents  in  evidence ;  but  it 

is 
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Attorney-Ge-     ^^  ^^^  settled,  that  there  is  no  distinction^  in  this  respect,  between 

neralv.leMer-  Civil  and  criminal  cases,  and  that  a  prosecutor  may,  without 

R^*  M  ^^™     having  given  notice  to  produce  the  origmal  writing,  ^ive  attested 

^'      '         copies,  or,  if  no  copies  are  taken,  parol  evidence  of  it  in  evidence; 

and  on  this  ground  parol  testimony  of  a  bill  of  exchange  has  been 

admitted  on  an  indict;ment  for  forging  it,  on  its  being  proved  to 

(a)  Aide's  case,  be  in  the  prisoner's  possession  (a).     So  also  an  attested  cop^  of 
Cases  a  L.  241.  a  letter  directed  to  a  prisoner,  containing  a  challenge,  may  be  given 

(b)  Gordon's  ^^  evidence  on  a  triaJ  for  murder,  if  sufficient  proof  be  laid  before 
case.  Coses  c,  the  court  to  raise  a  presumption  that  the  original  reached  his 
L.  t45.  notit.      hands  (6). 

t  Sect.  65.  It  is  also  a  general  rule,  that  copies  are  admissable 

(c)  3  Salk.  154.  evjdence  where  the  originals  are  of  a  public  nature  (c) ;  as  the 
578^°"^'*^^'  journals  of  the  two  houses  of  parliament  (rf);  the  transfer-books 
(e)  i>oug.^7t.  ^^  the  East  India  Company  (e) ;  the  poll-books  of  an  election  (y); 
(/)  1  Stra.  387.  the  city  books  of  the  boundaries  of  public  markets  (g) ;  the  rolls 
fW  BdTV^  of  a  court-baron  (A);  the  customary  of  a  manor  (f);  the  parish* 
247.  '  register  of  christenings,  marriages,  and  burials  (k) ;  the  public 
(t)i  Term  Rep.  books  and  papers  of  a  corporation  (/);  the  daily-book  kept  by 
(k)'^  Str  1073  ^^  clerk  of  the  papers  of  the  prison  of  Newgate  (m). 

Salkeld,  281.    Sed  vide  Bull.  N.  P.  247.    (Q  t  Str.  93.  401.    (m)  Cases  C.  L.  330. 

^n^  2  Stra  1005.  f  Sect.  66.  It  is  also  a  general  rule,  that  where  it  is  necessary 
(o^^3TermRep.  ^^  prove  that  a  person  is  in  a  public  capacity,  as  an  officer  of  the 
(p)3TennRep.  post-office  (n),  a  farmer  of  the  post-horse  duty  (o),  a  beneficed 
935.  clergyman  (p),  an  attorney  (q),  an  excise  or  custom-house  officer 

(^^4  Term  Rep.  ^^^^  ^  captain  of  a  man  of  war  (s),  a  constable  (t),  it  is  sufficient  to 
(r)  Cases  Cro.  shew  that  they  acted  upon  the  occasion  as  officers  in  their  respec- 
L.  278.  nuttf.  tive  Capacities,  without  producing  the  written  instrument  by  which 
So  GoXo's^'     ^^^y  ^^«^e  severally  appointed. 

case,  Cases  C.  L.  412. 

« 

As  to  the  Eighth  Point,  viz.  Whether  husband  and  wife 
may  be  witnesses  for  or  against  one  another. 

(tt)  Co.  Litt  6.  Sect.  67.  It  seems  (»)  agreed,  that  husband  and  wife,  being  as 
i^J' A^u'^o^  ^^^  ^^^  the  same  person  in  affection  and  interest,  can  no  more 
2  Hale,  279.  EV'^  evidence  for  one  another  in  any  case  whatsoever  than  tor 
2  Yen.  79.  themselves ;  and  that  regularly  the  one  shall  not  be  admitted  to 
2^!'™  ^P*  give  evidence  against  the  other,  nor  the  examination  of  the  one 
4  Term  Rep.  ^f  made  use  of  against  the  other,  by  reason  of  the  implacable 
679.  dissension  which  might  be  caused  by  it,  and  the  great  danger  of 

penury  from  taking  the  oaths  of  persons  under  so  great  a  bias, 

and  the  extreme  hardship  of  the  case. 

Md^f ™m  *  'Sec^  68.  And  therefore  it  hath  been  (x)  adjudged,  that  the 

point  waTad-  ^^^sband  cannot  be  a  witness  against  the  wife,  nor  Ae  wife  against 
mined  in  Field-  the  husband,  to  prove  the  first  marriage,  on  an  indictment  on  the 
lag's  Trial,  St     statute  of  1  Jac.  1.  c.  11.  for  a  second  marriage. 

1  r.  vol.  4. 1,  f  dv* 

Rfix  w.  Ciiviger,  f  Sect.  69*  So  also  where  a  settlement  was  claimed  by  a  person 
2^Terin  Rep.  g,  ^he  wife  of  J.  W.  and  after  a  proof  of  a  marriage  in  fact,  the 
S.  P.  2  Lord  ^]^^  ^f  J'  W-  was  called  to  prove  a  previous  marriage  to  her,  the 
JUym.  752.  wife  was  rejected  as  an  incompetent  witness,  because  her  evidence 
went  to  criminate  her  husband  by  proving  him  guilty  ofbigao^*. 

t  Sect. 
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t  Sect.  70.  So  also  if  a  husband  be  charged  with  having  con-  Field  v.  Curtis, 
cealed  his  effects  as  a  bankrupt  contrary  to  5  Geo.  2.  c.  30.  his  ^^^'P*  ^^* 
wife  cannot  be  examined  as  to  any  thing  that  may  tend  to  crimi- 
nate him. 

t  Sect  71'  So  also  it  seems,  that  in  questions  between  other  Hillv.  Hill» 
parties,  the  evidence  of  a  wife  shall  not  be  admitted,  if  it  directly  <  Str*  1099. 
tend  to  charge  or  criminate  her  husband ;  but  she  may  give  evi- 
dence touching  his  estate. 

t  Sect.  72.  So  in  an  information  against  two,  one  for  perjury,  sid.  377. 
and  the  other  for  subornation  of  perjury,  in  swearing,  on  the  trial  ^  Kebie,403. 
of  an  ejectment,  that  a  child  was  supposititious,  the  husband  of    ^*  ^^* 
one  of  the  defendants  was  admitted  to  give  evidence  of  the  birth, 
but  his  testimony  as  to  the  subornation  of  perjury  was  rejected. 

t  Sect,  73.  But  no  other  relations,  as  parent  and  child,  brother  Co.  Ut  6. 
and  sister.  Sic.  are  excused  from  giving  evidence  for  or  against  S8yer,45. 
each  other.  ^  ^^  »«• 

Sect.  74.  And  some  exceptions  have  been  allowed  to  this  ge-  (s)StoteTr. 
neral  rule  in  cases  of  evident  ncessity.    As  in  the  Lord  Audley's  ^°'-  ^*  ^*  ^^' 
case,  (z)  who  held  his  wife's  bands  smd  legs  while  his  seWant,  by  KuftL^d.^^* 
his  command,  ravished  her ;  the  wife  was  admitted  to  give  evi-  Rushw.  Colleo- 
dence  against  him.  *«>°«»  p«rt  «. 

^^  ▼ol.  1.  f.  94. 99. 

Bat  this  case  is  denied  to  be  hw,  Raym.  1 « 

SecL  75,  So  also  where  a  man  is  indicted  for  a  (a)  forcible  (a)  Cro.  Ca. 
marriage  against  the  (6)  purport  of  3  Hen.  7.  c.  2.  the  wife  may  ^®' 
be  admitted  an  evidence  against  her  husband.  ^^l  ^  i^^ 

3  Keble,  193.  pi.  43.    (h)  See  Felonies  by  Statnte,  bk.  1. 

'f  Sect,  76.  And  it  seems  also,  that  on  an  indictment  for  a  for-  Rex  v.  Perry, 

cible  marriage,  the  wife  is  an  admissable  witness  for  her  husband;  «' Bristol,  1794. 

as  to  prove  that  the  elopement  and  marriage  were  voluntary  and 

not  forced. 

/g\  C|M  nv  i 

Sect.  77*  So  also  where  eitiier  a  husband  or  wife  have  cause  to  »  surety  of  tbe 
demand  (c)  sureties  of  the  peace  against  the  other,  each  may  give  Peace," 
evidence  aeainst  the  other  of  the  cause  on  which  such  sureties  ^°^^^^^* 

J  r  J  See  Rex «.  Mary 

are  demanded.  Mead,  i  Barr. 

542. 

t  Sect.  78.  So  in  an  indictment  against  a  husband  for  an  as-  Rex  v.  Axir, 
sault  on  his  wife,  the  wife  is  an  admissible  witness  against  him.     i  Stra.  633. 

^  Sect.  79*  But  it  does  not  seem  to  be  clearly  settled,  whether  RaYm.  i. 
a  wife  may  be  admitted  as  a  witness  against  her  husband  in  high  i  crownl.  47. 
treason.  iHale,30i. 

As  to  the  Ninth  Point,  viz.  Whether  a  judge  or  juror  may 
be  a  witness. 

Sect.  80.  It  seems  (d)  agreed,  that  it  is  no  exception  against  a  (4)  2  St.  Tr« 
person's  giving  evidence  either  for  or  against  a  prisoner,  that  he  ^'  ^*«  ^*- 
is  one  of  the  judges  or  jurors  who  are  to  try  him.     And  in  the  ^  s£!?33.** 
case  of  Hacker,  two  of  the  persons  in  the  commission  for  the 
trial  came  off  from  the  bench,  and  were  sworn  and  ^ave  evidence, 
and  did  not  go  up  to  the  bench  again  during  his  trial. 

As 
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As  to  the  T^NTH  Point,  viz.  Whether  a  counsel  or  attorney 
may  be  a  Mritoesa. 

Lindsay  t>.  Tal- '  f  Sect.  81 .  It  IS  a  fule  of  law  that  counsel  and  attornies  ought 
Bdl^NVm.  °^^  *^  ^^  permitted  to  give  evidence  of  any  facts  communicated 
to  them  by  their  clients  in  the  practice  of  their  profession ;  for 
that  it  is  contrary  to  the  policy  of  the  law  to  permit  any  person 
to  betray  a  secret  with  which  the  law  has  intrusted  him :  but  this 
is  to  be  considered  as  the  privilege  of  the  client,  and  not  of  the 
counsel  or  attorney,  and  is  confined  to  such  facts  as  have  been 
communicated  to  them  respectively  in  receiving  professional  in- 
struction in  the  cause  in  which  they  are  retained. 

Boll.  N.  P.  284.  t  Sect.  82.  A  counsel  or  attorney  therefore  may  give  evidence 
of  facts  which  they  knew  before  they  were  retained. 

Bull.  N.  P.  S84b      t  Sect.  83.  So  also  a  counsel  or  attorney  may  be  called  to  prove 

a  fact  of  which  they  might  have  had  knowledge  without  being  re- 
tained in  the  cause ;  as  whether  a  deed  erased  was  ever  in  a  dif- 
ferent plight ;  for  that  is  a  fact  of  their  own  knowledge,  but  they 
cannot  disclose  a  confession  of  their  client  concerning  it. 

Doe  V.  An<  t  Sect.  84.  So  also  if  a  counsel  or  attorney  be  witness  to  a 

drews,  Cowp.     deed  produced  in  the  cause,  he  shall  be  examined  as  to  the  true 
®*  •  time  when  it  was  executed. 

.Stra.  Hit.  f  Sect.  85.  So  also  on  an  indictment  for  perjury  in  an  answer 

c^^'  ^9^6  *^  ^"  chancery,  if  the  defendant's  attorney  was  with  him  when  he 
EspiaDig.Vir.  ^^^^  ^^^  oaths,  he  may  be  called  to  prove  the  identity  of  the  per- 
son ;  for  this  is  collateral  matter,  and  not  communicated  to  him 
by  his  client  professionally,  but  a  fact  which  he  might  have  known 
from  his  own  observation. 

Cobden  v.  Keu-      i*  Sect,  86.  So  also  an  attorney  may  be  called  to  give  evidence 
n^^'  t^*™     of  facts  communicated  to  him  in  a  conversation  between  him  and 
^'  his  client  touching  the  justice  of  his  suit  after  a  compromise  of 

the  suit ;  for  the  purpose  of  the  suit  having  been  obtained,  the 
communication  was  not  made  by  way  of  instruction  for  con- 
ducting his  cause. 

Wilson  9.  Ras-       f  Sect.  87 .  And  this  privilege  is  strictly  confined  to  persons 
i*''*^^™^P'  acting  in  the  situation  of  attornies  or  counsel  in  the  cause;  and 

therefore  if  a  person  consult  with  an  attorney  as  a  friend,  such 
attorney  may  be  called  upon  to  disclose  the  facts  which  came  to 
his  knowledge  on  such  consultation ;  but  if  he  be  consulted  as 
attorney,  he  cannot  disclose  facts  communicated  to  him  in  any 
case  whatever. 

Cesar  Haw-  t  Sect.  88.  So  also  this  privilege  of  secrecy  does  not  extend  to 

kins's  case,  in     persous  of  Other  professions,  as  physicians,  surgeons,  &c. 

the  trial  of  the 

Duchess  of  Kingston,  11  State  Trialn,  243. 

KVm.  Abr.38.  f  Sect.  89*  But  a  clerk  attending  upon  a  grand  jury  shall  not 
be  allowed  to  reveal  that  which  was  given  in  evidence  before  the 
inquest. 

As  to  the  Eleventh  Point,  viz.  How  far  an  accomplice  may 
be  a  witness. 

Sect. 
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Sect*  90.  It  has  been  long  settled  (a),  that  it  is  no  exception  (a)  i  St.  Tr.  96« 
against  a  witness  that  he  hath  confessed  himself  guilty  of  the  same  ^^^»  6^*  723. 
crime,  if  he  have  not  been  (6)  indicted  for  it ;  for  if  no  accom-  ^^^  ^''  ^*' 
plices  were  to  be  admitted  as  witnesses,  it  ^ould  be  generally  im-  3  St.  Tr.  i6i. 
possible  to  find  evidence  to  convict  the  creates t  offenders.  s^^*  ^c«  ^^d* 

^  ^  698.  669. 

4  St.  Tr.  13.  33.    1  Haie»  303, 304.    See  Hale's  opinion  to  the  contrary  arguendo.    1  St.  Tr.  724.  and 

Braoton,  118.    (6)  1  St.  Tr.  96.    2  St.  Tr.  501. 

Sect.  91.  Also  it  hath  been  often  (c)  ruled,  that  accomplices  (c)iSt.Tr. 
who  are  indicted,  are  good  witnesses  for  the  king,  until  they  be  ^* 


convicted.  t^,*"^  ^Iv\*; 

Kelvnge,l7,18. 
3  Keble,  136.    Vide  vol.  1.  fol.  697.    10  State  Tr.  190. 

t  Sect.  92.  It  hath  also  been  determined,  that  a  prisoner  may 
be  legally  convicted  on  the  evidence  of  an  accomplice,  though 
unconfirmed  by  any  other  evidence  (d).  But  it  seems  to  be  the  W  ^J7**^'l, 
general  opinion,  that  unless  some  fair  and  unpolluted  evidence  l!'367«''^ 
corroborate  and  give  verisimilitude  to  the  testimony  of  an  accom- 
plice^  a  person  convicted  under  such  circumstances  ought  to  be 
recommended  to  mercy. 

* 

+  Sect.  93.  It  seems  also,  that  an  accomplice  may  give  evidence  ^'  Dodd's 
before  a  grand  jury  against  a  patticeps  criminis,  though  such  ac-  i^^^^  ^' 
complice  be  not  previously  admitted  a  witness  for  the  crown,  and 
was  carried  before  the  grand  jury  by  a  surreptitious  and  illegal 
order  from  the  prison  to  which  he  had  been  committed  for  the 
same  offence. 

(«)lSid.2S7. 

Sect.  94.  Also  it  hath  been  (e)  adjudged,  that  such  of  the  de-  Vide  Trial  per 
fendants  in  an  information  against  whom  no  evidence  is  given,  ^*^?'  ^j^* 
may  be  ii^itnesses  for  the  others.  i2^iU8ise,  12. 

Savil,S*.' 

Sect.  95.  It  hath  been  also  (J)  adjudged,  that  where  A.  B.  and  (/)  2  R.  Abr. 
C.  are  sued  in  three  several  actions  on  the  statute  for  a  supposed  685. 
perjury  in  their  evidence  concerning  the  same  thing,  they  may  be 
good  witnesses  in  such  actions  for  one  another. 

f  Sect.  96.    So  also  in  an  action  of  trespass,  or  in  an  informa-  Sayer,  290. 
tion  for  bribery  on  the  statute  of  2  Geo.  2.  c.  24.  ^particeps  en-  ^^^?'  ^^^' 
minis  is  a  good  witness,  though  left  out  on  purpose  to  enable  him 
to  give  evidence,  and  though  a  recovery  against  the  defendants  in 
the  action  is  a  good  bar,  and  in  the  information  a  good  discharge 
of  himself. 

As  to  the  Twelfth  Point,  viz.  Whether  a  person  attainted  or 
convicted  may  be  a  witness. 

Sect.  97*    It  seems  agreed,  that  a  conviction,  and  therefore  d  (g)S  Mod.  i6* 
fortiori  an  attainder  or  judgment  of  (g)  treason,  (A)  felony,  (t)  ^' 
piracy,  {k)  pramunire,  (/)  perjury,  forgery,  (m)  5  Eliz.  c.  14.  and  (fc)SSm.369. 
also  a  (/i)  judgment  in  attaint  for  giving  a  false  verdict,  or4n  con-  Co.Iitf.  6. 
spiracy  at  the  suit  of  the  (0)  king,  and  also  (p)  judgment  for  any  «  Bolstrode, 

crime  (i)  ,  rjju.  Ab. 

686.  (k)  Co.  Lit.  6.  (0  Raym.  32.  Infra,  sect  22,  23.  Supra,  c.  37.  s.  52.  Co.  liu  6.  Sum.  263. 
(m)Co.  Lit.  6.  Vide  sap.  c.  43.  s.  25.  33H.  6.  55.  2  Hale,  277.  But  Sam.  263.  it  is  said  in  general^ 
that  one  attaint  of  forgery  cannot  be  a  witness,  (n)  Co.  Lit  6.  2  Roll.  684.  (o)  33  H.  6.  55.  24  £.  3. 
34.  Vide  1  Hale,  306.  Sup.  c.  43.  s.  25.  B.  1.  tit  •*  Conspiracy,"  p.  449.  Co.  Lit  6.  2  Hale,  277. 
Bat  Sum.  263.  it  b  said  in  general,  that  one  attaint  of  conspiracy  cannot  be  a  witness,  (p)  That  it  is  not 
material  whether  such  judgment  were  actually  executed,  2  Salk.  689.  3  Inst.  219.  3  Levins,  426.  But 
Co.  Lit  6.  Kcly.37,38.  Sum.  263.  2  Hale,  277.  5  Mod.  75, 76.  seem  to  make  the  execution  of  th« 
judgment  material. 
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(r)  2SaIk.689.  (^)  ^^^^  whatsoever  to  titand  in  the  pillory9(l)io  be  whipt  or 

3  Lev.  426.  branded,  being  in  a  court  which  had  a  (s)  jurisdiction^  are  good 
This  point  b       causes  of  exception  against  a  witness,  while  they  continue  in  force.* 

made  a  fuisre,  *  o 

5  Mod.  15, 16. 75, 76.   Skin.  578,  579.    And  it  U  said,  that  by  the  citU  and  canon  law  no  sndi  judgment 
disables  a  witness,  unless  the  nature  of  the  crime  be  inlnmous*    3  Lev.  426, 437.    (s)  1  Sid.  51. 
Raym.  Si* 

* 

t  Sect.  98.  And  as  the  common  punishment  inflicted  on  the 
crimen  falsi  was  the  pillory,  it  was  formerly  held,  that  no  man 
who  had  been  set  on  the  pillory,  whatever  might  be  the  cause> 
S^ipN^**iQ«  ^^^^^  legally  be  a  witness  (t):  but  the  rigour  of  this  rule  is  now 
(u)  Gilb.  i.  £.*  re^luced  to  reason  (u);  and  it  is  now  held,  that  it  is  the  nature  of 
143.  the  crime  and  not  the  species  of  punishment,  which  renders  the 

Prin.  P.  L.  62.   party  infiunous  and  creates  his  disability  of  being  a  witness ;  and 

therefore  a  person  convicted  of  barratry  and  fined,  is  incapacitated 
,  N  Tte.  V  rd  ^^^^  being  a  witness,  although  not  sentenced  to  the  pillory  (x) ; 
^Ik.  690.*       '  ^^^  where  the  senteuf^e  of  pillory  is  passed,  if  the  crime  be  of  an 

infamous  nature,  it  is  not  necessary  that  he  should  have  actually 
stood  there  in  order  to  render  him  an  incompetent  witness,  for  it 
(y)  Rex  V,         ig  the  judgment  which  creates  the  infamy,  and  not  the  infliction^ 
Cjosby,  2  Salk.  of  the  punishment  (y). 

Davis's  Case,         +  Sect,  99.    It  hath  been  ruled,  that  a  conviction  of  perjury 

Salk.  461.         doth  not  disable  a  man  from  making,  an  affidavit  in  relation  to  the 

irregularity  of  a  judgment  in  a  cause  where  such  person  is  a 
party ;  for  otherwise  he  must  suffer  all  injustice,  and  would  have 

Walker©.  ^^  ^^y  ^q  j^^jp  himself.     But  it  can  only  be  read  in  defence  of  a 

1148^^^'  charge,  and  not  in  support  of  a  complaint* 

(»)  1  StTr.268.  'S'ecf.  100.  But  it  is  (z)  agreed,  that  no  such  conviction  or  judg- 
es St.  Tr.  307.  ment  can  be  made  use  of  to  thi»  purpose,  unless  the  r^coni  be 
3^t  TTr^as      actually  produced  in  court. 

4  State  Trials,  ISO.    Salkeld,46l. 

(a)  3  St.  Tr.  gg^^^  jQi ,  Also  it  is  a  general  rule,  that  a  (a)  witness  shall  not 

3  St.  Tr.  387.  ^^  asked  any  question  the  answering  to  which  might  oblige  him 
1010.  to  accuse  himself  of  a  crime ;  aud  that  his  credit  is  to  {b)  he 
r  ^^  Ti*  li**  impeached  only  by  general  accounts  of  his  character  and  reputa* 
Stafford"  605.  t^^"'  ^"^  "^^  %  proofs  of  particular  crimes,  whereof  he  never 
et  ibid.  551.  was  couvicted. 

one  was  not  ad- 
mitted to  speak  to  clear  himself.    Nor  are  witnesses  permitted  to  give  evidence  of  their  own  infamy  or 
turpitude.    3  St  Tr.  437.    4  Inst.  279.    S  Sess.  Cases,  175.    Stra.  1148.     Salk.  461. 689,    (b)  Kely. 
38.    3  St.  Tr.  256.  280.    4  SU  Tr.  129.    3  St.  Tr.  151.  267.  297.    Bull.  N.  P.  29t. 

Rex  V.Edwards,      t  Sect.  102.  But  on  an  application  to  bail  a  person  accused  of 

4  Term  Rep.  grand  larceny,  the  bail  may  be  asked  whether  he  has  not  stood 
^'  in  the  pillory ;  for  his  answer  in  the  afiBrmative  cannot  subject 

him  to  any  punishment. 

(c)  Co.  litt.  6.  Sect.  103.  It  seems  clear  (c)  at  this  day,  that  outlawry  in  a  per- 
1  Hale,  303.  sonal  action  is  not  a  good  exception  against  a  witness,  as  it  is 
^i"2^k*^'^^'  against  a  juror.  ^  . 

tice  of  2  R.  Abr.  675.  seems  contrary. 

(d)  Sop.  c  ss.  Sect.  104.  It  also  seems  clear,  that  a  person  convicted  of  felony 
B.  129.  c.  57.  \vho  is  admitted  to  his  clergy  and  (d)  burnt  in  the  hand,  is  thereby 
2f^;m.370.  re^nabW 

^.    Godb.288.    Sty,  388.    Ke\j.3Q.    Vent.  349.    Skin.  578.    5  Mod.  15.    2  Sid.  51.    Hob.  8. 

(1)  Vide  ante,  vol.  1.  p.  449. 
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re^nabled  to  be  a  witness  ;  for  the  burning  in  the  hand  operae  9 
as  a  statute  pardon. 

i*  Sect.  105.  But  as  a  person  convicted  of  petit  larceny^  not  Mackender's 
being  liable  to  be  burned  in  the  hand,  was  disqualified  from  Case^sWils. 
being  a  witness,  although  he  had  suffered  the  punishment  inflicted 
on  him^  it  is  enacted  by  31  Geo.  3.  c.  35.  **  that  a  conviction  of 
*'  petty  larceny  will  not  incapacitate  a  person  from   being  a 
"  witness." 

jSec(.  106.  It  seems  (e)  agreed,  that  the  king's  pardon  of  treason  (^j  gup.  c.  sr, 
or  felony  after  a  conviction  or  attainder,  restores  the  party  to  his  s.  46, 49, 50. 
credit. 

t  SecL  107.  And  it  is  decided,  that  the  pardon  of  a  person  Beiley's  Case, 
convicted  on  the  statute  of  SI  Geo.  2.  c.  10.  for  taking  a  false  J'"®*^'^'* 
oath  to  obtain  probate  of  a  seaman's  will,  restores  the  convict  to      ^' 
his  competency ;  for  that  a  pardon  not  only  clears  the  offence  itself, 
but  all  disabilities  incident  to  it. 

Sect.  108.  Also  it  was  holden  by  the  late  Chief  Justice  (/)  (/)  9  Salkeld, 
Holt,  that  the  king's  pardon  will  remove  a  man's  disability  to  be  g  *•  ^^'  ^ 
a  witness  in  all  cases  whatsoever,  wherein  it  is  only  the  conse-  47. 
quence  of  the  conviction  or  judgment  against  him,  and  not  an  (g)  B.  i.e.  72. 
express  part  of  the  judgment,  as  it  is  in  conspiracy  (g)  at  the  suit  ^'  j^.  ^ 
of  the  king,  and  in  perjury  on  the  statute.     But  this  matter  (A)  a omvict  of  con- 
seems  not  to  be  fully  settled.  .  spiracy,  perjury 

or  forgery,  may 
be  a  good  witness,  if  pardoned.    ]  Hale,  306.     (h)  Vide  sup.  c.  57.  s.  62. 

t  Sect.  109*  But  it  is  settled,  that  where  a  convict  has  been  Galley's  Case, 
pardoned,  and  afterwards  produced  as  a  witness  and  objected  to  Law*94'^^ 
on  the  ground  of  his  having  been  convicted,  he  must  produce  his 
pardon  under  the  great  seal ;   for  that  letters  under  the  king's 
sign  manual  are  not  sufficient,  being  rather  evidence  of  the  king's 
intention  to  pardon,  than  a  pardon  itself. 

As  to  the  Thirteenth  Point,  viz.  How  far  an  interested 
person  may  be  a  witness. 

Sect,  110.  Fibst,  It  seems  to  be  an  uncontested  rule,  in  all  ^^  r-^  is 
cases  whatsoever,  that  if  a  person  is  either  to  be  a  gainer  or  a  i  sid.  237. 
loser  by  the  event  of  the  cause,  whether  such  advantage  be  direct  1  Keb.  836. 
and  immediate,  or  consequential  only,  he  is  incompetent  to  be  a  ^  ^^'  ^* 
witness.  Loft  dab.  221. 

225.    2Atk.229.    Peer.  Wma.  259. 

t  Sect.  111.  Therefore  a  person  who  is  bail  for  the  defendant  (i)sSt.Tr.2ft3. 
cannot  be  a  witness  for  him  without  consent  (i);  for  as  he  would  iojj*"^"^*'' 
become  immediately  liable  on  a  verdict  being  given  against  the  Rep.  i64.     "" 
principal,  he  is  directly  and  immediately  interested  QC). 

t  Sect.  1 12.  So  also  where  an  infant  sues,  his  prochein  ami  Hopkins  v. 
cannot  be  a  witness ;  for  he  is  liable  to^the  costs,  and  therefore  ^®*^«'  *  Stm. 
immediately  interested  in  the  event  of  the  cause. 

f  Sect.  113.  So  also  in  an  information  on  a  penal  statute.  Rex  v.  Tilly, 
where  the  informer  is  intided  to  the  whole  or  to  part  of  the  penalty,  i  Stra.  Si6. 
the  informer  is  an  incompetent  vntness,  for  he  is  directly  interested 
in  the  event. 

t  Sect. 
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t  Sect.  114.  And  for  this  reason  a'  party  injured  cannot  be  a 
witness  on  an  indictmept  for  perjury  on  the  statute  of  5  Eliz.  c.  d. 
because  the  statute  gives  him  ten  pounds. 

t  Sect.  1 15.  But  by  27  Geo.  3.  c.  29.  '*  The  inhabitents  of  any 
place  or  parish  are  good  witnesses^  in  actions  on  penal  statutes, 
notwithstanding  the  penalty  be  given  to  the  poor,  or  otherwise 
for  the  benefit  of  the  parish  or  place,  provided  the  penalty  does 
not  exceed  twenty  pounds." 

t  Sect.  116.  By  1  Ann.  c.  18.  *'  Inhabitants  of  a  county  may 
**  be  examined  as  witnesses  on  indictments  for  not  repairing 
**  county  bridges." 

t  Sect.  117*  By  8  Geo.  2.  c.  l6.  s.  15. ''  In  actions  brought  on 
*'  the  statute  of  Winton,  persons  inhabiting  within  the  hundred 
'*  may  be  witnesses." 

By  54  Geo.  3.  c.  170.  s.  9*  The  rated  inhabitants  of  a  parish 
are  all  competent  witnesses  in  parish  appeals. 

Oosl.N.P.257.  f  Sect.  118.  So  also  all  those  persons  who  by  several  acts  of 
Espinast.  N.  P.  parliament  are  intitled  to  rewards  on  the  conviction  of  offenders 

are  competent  witnesses,  notwithstanding  the  rewards; 

Rex  v.  Whitney,  +  Sect.  1 19.  SECONDLY,  It  seems  also  to  be  agreed,  that  a  per- 
Salk.  233.         son  who  is  only  consequentially  interested  in  the  event  of  a  causre, 

is  an  incompetent  witness. 

Sect.  120.  It  was  formerly  ruled,  that  he  who  by  a  slight  had 

been  imposed  upon  to  set  bis  hand  to  a  note  for  more  money 

than  he  mtended,  was  no  good  witness  on  an  information  for  the 

same ;  because  the  conviction  might  be  a  means  to  avoid  the  note, 

by  being  made  use  of  by  the  party  when  sued  upon  it,  as  a  motive 

to  influence  the  Jury,  which  cannot  well  be  prevented,  though  in 

law  it  be  no  evidence,    f  And  some  other  cases  of  the  same  sort 

(a)  Rex  0.  Nu-    have  been  decided  on  the  like  principle  (a).     But  it  seems  now 

iies,sStnio43.  to  be  settled,  that  to  destroy  the  competeilcy  of  a  witness  he 

«?tnl.  1104.     ™"*^  have  an  interest,  and  that  where  there  is  influence  qnly, 

(6)  4  Bar. 2255.  it  shall  Only  go  to  his  credit  (A). 

CorpontioD  of  ^  Sect.  121.  As  where  an  action  was  brought  against  a  person 
S^re^baiy  o.  ^^^  following  a  trade  in  a  corporation  without  being  a  freeman, 
Haywood,  contrary  to  the  custom  of  the  corporation ;  another  person  who 
Douglas,  359.     had  carried  on  a  trade  under  the  like  circumstances  could  not  be 

admitted  to  give  that  fact  in  evidence  in  order  to  disprove  the 
custom,  because,  having  been  guilty  of  a  breach  of  it,  he  would » 
in  consequence  of  the  custom  being  disproved,  have  exonerated 
himself  from  the  liability  of  an  action. 

^^s'S^m'  ^  '^^^^'  ^^^*  ^^  ^^^  ^°  *"  information  where  the  statute  of 
^^,34Geo!§[  ^'^  Geo.  2.  c.  40.  against  embezzling  naval  stores,  gives  a  moieQr 
Espinass.  Nin  of  the  penalty  to  die  informer,  but  leaves  it  in  the  discretion' of 
Fnos,  95.  such  judge  to  inflict  a  corporal  punishment  in  lieu  of  such  penalty; 

yet  if  a  witness  acknowledge  on  a  voir  dire  that  he  expects  a  part 
of  the  penalty  in  case  the  defendant  is  convicted,  he  is  an  incom- 
petent witness,  although  his  interest  ia  only  consequential  on  the 
penalty  being  recovered. 

t  Sect. 
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t  SecL  1Q5,  It  seems  to  be  dearly  a^eed^  t^at  a  Vi^ttness  shall  Per  Ix>rd  Mans. 
not  be  taken  to  have  sych  a  consequential  interest  in  Ae^vent  of  ff  AbrahantftT 
a  prosecution  as  will  destroy  his  competency,  unless  the  judgment  Bunn,  4  Bqit. 
iu  the  criminal  prosecution  on  which  he  is  examined  may  be  given  ^255. 
in  evidence  either  for  or  against  him  in  a  civil  action  on  the  same 
subject ;  and  therefore  it  hath  been  decided  upon  great  delibera- 
tion, contrary  to  former  determinations  on  the  subject,  that  the 
borrower  of  money  on  a  pawn  at  usurious  interest  is  a  competent  buH.  N.  F.  288, 
witness,  in  an  action  for  usury  iagainst  the  pawnbroker,  to  prove  S89. 
not  only  the  repayment  of  the  money,  but  the  usurious  transac- 
tion, for  the  judgment  in  this  action  could  not  be  given  in  evi- 
dence against  him  in  an  action  to  recover  the  money  lent. 

.  t  Sect.  124.  But  if  the  lender  of  money,  on  such  action  being 
brought  against  him,  produce  a  security,  or  prove  the  pledge  to 
be  remainmg  in  his  custody^  it  seems  that  the  borrower  cannot 
be  examined  to  contradict  this  (a);  and  therefore  it  has  been  de-  (a)4BaiT.tS56. 
termised,  that  if  it  appear  upon  the  voir  dire  of  the  borrower  that 
he  is  a  bankrupt  and  has  not  repaid  the  money  borrowed,  and 
obtained  his  certificate,  he  cannot  be  a  witness  in  a  qui  tarn  action 
against  his  assignee,  notwithstanding  he  is  ready  to  release  to  his  Manters  qui  tam 
assignee  all  benefit  which  may  arise  from  the  discharge  of  this  «•  Dravton,  2 
.  debt  in  particular,  and  all  claim  to  surplus  and  allowance  in  gene-   .  ""  Rep.  496, 
ral,  and  notwithstanding  the  assignee  has  proved  his  demand  for 
the  money  lent  under  the  commission. 

t  Sect.  125.  THfRDLY,  But  the  interest  to  render  a  witness  ^  P««'«  Wms. 
incompetent  must  be  a  certain  benefit  or  advantage  arising  to  him  i^^i^p. 
from  the  event  of  the  cause,  or  a  certain  charge  or  loss  to  which  i6S. 
he  may  be  liable ;  for  a  future  or  contingent  interest,  or  a  future  ^<>°g*  ^^ 
or  contingent  loss  which  he  may  derive  or  suffer  from  the  event 
of  the  cause,  will  not  render  him  incompetent. 

+  Sect.  126.  Therefore  on  an  indictment  for  forcing  a  bank  Newland's 
note,  signed  in  the  usual  form  by  one  of  the  cashiers,  8cc.  viz.  q^  Crown 
*'  For  the  Governor  and  Company  of  the  Bank  of  England,  W.  C.  L.  256. 
*'  L."  the  cashier  is  a  competent  witness  to  prove  that  the  nam^ 
subscribed  is  not  his  hand-writing ;  for  the  cashier,  by  signing  the 
note,  does  not  make  himself  immediately  responsible* 

t  Sect.  127.  Fourthly,  A  remote  or  trifling  interest  shall  not 
destroy  the  competency  of  a  witness. 

f  Sect.  128.  And  therefore  it  seems  agreed,  that  it  is  no  good  2  SuTr.5S4. 
exception  against  a  witness,  that  he  has  a  maintenance  from  the  ^^^* 
king ;  for  every  one  may  maintain  his  own  witnesses. 

f  Sect.  129*  So  also  it  hath  been  adjudged  to  be  no  good  ex-  i  st.Tr.72s. 
ception  against  a  witness,  that  he  has  received  a  reward  for  hav-  «  St.Tr.  334. 
inj  made  a  discovery  of  the  crime  to  be  proved  against  the  Kdyngc,  iV/ 
pnsoner. 

t  Sect.  ISO.  Also  it  hath  been  (a)  ruled  to  be  no  good  excep-  ^\^j^'^] 
tion,  that  a  witness  hath  the  promise  of  a  pardon  or  other  reward  335. 693. 
on  condition  of  giving  his  evidence,  unless  such  reward  be  pro-  3St.Tr.22i,222. 
mised  by  way  of  contract  for  giving  such  and  such  particular  evi-  J  Hje^f^Sl 
dence,  or  full  evidence^  or  any  way  in  the  least  to  bias  him  to  go  Keijnge,  18. 

beyond  4  St  Tr.  121. 
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beyond  the  truth ;  which  not  being  easily  avoided  in  promises  or 
threats  of  this  kind,  it  is  ceruin  that  too  great  caution  cannot  be 
used  in  making  them. 

Fotheringhamv.  -f  Sect.  131.  FIFTHLY,  If  a  Witness  think  himself  interested, 
Stra^^^sT*'  *     although  in  point  of  fact  he  is  not,  he  should  not  be  examined  as 

a  witness. 

1  Tern  Rep.  f  Sect^  132.  SIXTHLY,  But  it  is  an  established  rule,  that  a  per* 

^^'  son  who  has  signed  a  deed,  or  any  negotiable  instrument  for  the 

payment  of  money  or  performance  of  a  duty,  shall  not  be  permitted 

to  give  testimony  to  invalidate  it. 

D^Dodd's  ^  g^^^^  133^  Therefore  it  has  been  held,  that  the  person  whose 

^  j^,  '  name  is  forged  to  a  bond,  cannot,  on  an  indictment  for  the  forgery. 
Loft  GUb.  «2S.  be  admitted  to  prove  that  the  name  signed  is  not  his  signature, 
?  u.  N  p  288  ^^^^P^  ^^  h^^  ^  release  from  the  supposed  obligee  of  the  bond. 

Biiitell*8  Case,  f  Sect.  134.  So  also  on  an  indictment  for  forging  a  receipt  for 
Cases  C.  L.  8.     ^^  payment  of  money,  the  person  whose  name  is  signed  to  the 

receipt  is  not  an  admissible  witness  to  prove  the  forgery. 

Hex  V.  Rhodes,  "f-  Sect.  135.  So  also  on  an  indictment  for  forging  a  letter  of 
Ij^J*"^*®'  attorney  whereby  the  prisoner  transferred  stock,  the  proprietor  of 
CasesCL^.  ^^^  stock  is  not  a  competent  witness  to  prove  the  forgery ;  but  it 

seems,  that  he  may  be  admitted  to  prove  the  amount  of  the  stock 

and  the  interest  that  was  due. 

Waller  v.Shel-        t  Sect.  136.  So  where  A.  the  indorsee  of  a  promissory  note, 
tS'  ^4oS^"       indorsed  it  to  B.  who  gave  it  up  to  C.  in  consideration  of  his 
^  bond  given  for  the  amount  of  it,  and  on  an  action  on  this  bond 

being  brought  against  C.  the  defendant  produced  A.  as  a  witness 
to  prove  that  the  consideration  given  for  the  note  was  usurious ; 
the  court  decided,  that  the  indorser  of  a  note,  independent  of  any 
question  of  interest,  could  not  be  permitted  to  prove  a  note  void 
which  he  himself  had  indorsed. 

B0II.N.P.  t89.      f  Sect.  137-  But  where  the  person  whose  hand  is  forged  is 

not  directly  interested  in  the  question,  he  may  be  admitted  to 
prove  the  forgery ;  as  in  the  case  of  Rex  v.  Wills,  who  was  in- 
dicted for  forging  a  receipt  from  a  mercer  at  Oxford,  the  mercer 
having  before  recovered  the  money  in  an  action  against  Wills,  he 
was  admitted  to  prove  the  forgery. 

Seventhly,  In  criminal  cases,  witnesses  though  apparently 
interested  are  admitted  from  necessity. 

Rextr.M'Carty,      -I*  Sect.  138.  As  in  an  indictment  for  a  cheat,  by  imposing  on 

Salk.  f86.  A    -D  •         r  -l      •         a    o    •  ^ 

A.  B.  a  spurious  liquor  as  genuine  port  wme,  A.  B.  is  a  compe- 
tent witness;  for  as  such  cheats  are  seldom  practised  except 
between  the  parties  themselves,  they  would  otherwi9e  be  com« 
mitted  with  impunity. 

Rezv.  Moise,  f  Sect.  139*  So  where  the  indictment  charged  the  defendant 
Stia.  595.  ^i(}|  tearing  a  note  in  which  the  defendant  promised  to  pay  so 

much  to  A.  B.  the  payee  of  the  note  was  admitted  a  witness, 
although  it  was  objected  that  he  was  swearing  to  set  up  his  owa 
demand. 

Sect. 
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+  Sect*  140.  So  also  it  is  said,  that  if  an  indictment  charge  the  Per  Holt,  Chief 
defendant  with  having  defrauded  a  woman  of  a  bond  or  note,  by  y^^'  ^^g^ 
persuading  her  that  he  could  secure  the  affections  of  a  man  she 
loved  by  a  certain  spell  or  charm,  the  woman  is  a  competent  wit- 
ness, although  her  evidence  tends  to  destroy  the  validity  of  the 
bond  or  note,  by  shewing  that  it  was  given  for  an  illegal  consi- 
deration. 

f  Sect.  141.  So  on  an  indictment  for  an  assault,  the  person  Rex  v.  Fox, 
assaulted  is  a  competent  witness  to  prove  the  assault,  although  l£^*|.^^' 
he  has  laid  a  wager  that  he  would  convict  the  defendant.  j^p^  ^r. 

t  Sect.  142.  In  an  action  also  on  the  statute  of  Winton  against  Bull.  N.  P.  289. 
the  hundred,  the  party  robbed  may  himself  be  a  witness. 

As  to  the  Fourteenth  Point,  viz.  How  far  religious  sec- 
taries may  be  witnesses. 

f  Sect.  143.  It  seems  agreed  to  be  a  good  exception  that  a 
witness  is  an  infidel ;  that  is,  as  I  take  it,  that  he  believes  neither 
the  Old  faor  New  Testament  to  be  the  word  of  God;  on  one  of  (o)  It  is  said  by 
which  our  law  requires  the  oath  should  be  administered  (a).  Ix)rd  Coke,  that 

*  •  '  an  infidel  cannot 

be  a  witness,  Co.  lAt.  6.  and  the  constnictioa  which  Hawkins  has  made  upon  this  passage  is  warranted 
by  the  same  authority.  2  Inst.  479.  S  Inst.  166.  4  Inst.  279.  See  also  Fleta,  b.  5.  c.  ti.  p.  344. 
Bract.  116.  Bat  Lord  Hale  doabts  whether  it  be  essential  to  the  validity  of  an  oath;  that  it  should  be 
taken  upon  the  Old  or  New  Testament,  3  Hale,  S79.  And  it  is  now  settled,  that  all  persons  professing 
to  believe  in  a  God,  though  neither  believing  in  the  Old  or  New  Testament,  may  be  witnesses,  if  sworn 
according  to  the  ceremonies  of  their  own  religion.  1  At.  21.  2  £q.  Abr.  397.  1  Wils.  84.  Co.  Lit  6. 
Dote  (2).  Cowp.  389. 

t  Sect.  144.   It  has  been  determined,  that  a  subject  of  the  ^^^j^^]^""^ /(,, 
Great  Mogul,  professing  the  Gentoo  religion,  sworn  according  j*]^  *'' 
to  the  ceremonies  of  that  religion^  is  an  admissible  witness ;  for 
the  Gentoos  believe  in  a  God  as  the  creator  of  the  universe,  and  ^  A*^-  ^• 
that  he  rewards  those  who  do  well,  and  punishes  all  those  who 
do  ill. 

f  Sect.  145.  So  also  a  Moor  sworn  upon  the  Koran  according  Fackenoro.  Sa- 
to the  ceremonies  of  the  Mahometan  religion,  is  a  good  witness,  bine. 

t  Sect.  146.  And  it  is  said,  that  a  heathen  has  been  admitted  i  Atk.39. 
a  witness. 

f  Sect.  147.  It  hath  also  been  determined,  that  a  covenanter  Datton  v.  Cole, 
who,  instead  of  being  sworn  in  the  usual  manner  by  laying  his  i  Sid.  6. 
right  hand  on  the  New  Testament  and  afterwards  kissing  it, 
takes  an  oath  by  causing  the  book  to  be  held  open  before  him, 
and  lifting  up  his  right  hand,  takes  as  strong  an  oath  as  any  other 
witness :  the  form  of  the  oath  in  this  case  is,  "  You  swear,  ac-  Mildronc*s 

cording  to  the  custom  of  your  country  and  the  religion  you  Case,  Cases  in 

f>rofess,  that  the  evidence  you  shall  give  between  our  sovereign  ^^'  ^^'  ^^^' 
ord  the  king  and  the  prisoner  at  the  bar,  shall  be  the  truth,  the 
''  whole  truth,  and  nothing  but  the  truth,  so  help  you  God." 

t  Sect.  148.  And  it  is  now  settled,  that  a  Jew  may  be  sworn  vvells  v.  Wil- 
in  a  criminal  case  on  the  Pentateuch,  according  to  the  ceremo-  iiam».  i  Ld. 
nies  of  the  Jewish  religion ;  and  it  is  said  that  this  practice  is  ^^^esf 
the  ancient  usage  of  the  common  law,  and  that  Jews  were  thus  per  Ld.  Mans- 

VOL.  II.  K  K  sworn  ficld,Cowp.389. 
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sworn  prior  to  the  eighteenth  jear  of  Edward  tlie  First,  when 
they  were  expelled  the  kingdom. 

1  Atk.  «r.  t  Sect.  149.  But  it  is  said,  that  an  atheist,  who  has  no  helief 

of  a  God,  and  an  imprecation  of  the  Divine  Being  upon  him  if 
he  swear  falsely^  cannot  be  a  witness ;  for  persons  denying  the 
being  or  attributes  of  the  Deity,  cannot  consider  themselves  as 
'  Bull.  N.  P.  202.  bound  by  the  obligation  of  an  oath,  and  therefore  are  not  cre- 
dible. 

White's  Case.  -j-  Sect.  150.  So  also  if  it  appear  that  a  person  has  no  idea  of 
S^l^v  Lee'  *  ^^^  ^^  religion,  is  altogether  ignorant  of  the  obligation  of  an 
lAtk.  43. 45.'  oath,  a  future  state  of  rewards  and  punishment,  the  existe&ce 
Lord  Kenjon,  of  another  world,  or  what  becomes  of  wicked  people  after  their 
HUiiryi79i.     ^^^ath,  he  ought  not  to  be  sworn :  but  a  person  sworn  on  the 

New  Testament,  who,  on  being  asked  if  he  believed  in  the  holy 
gospels,  answered,  after  some  prevarication,  that  he  believed  in 
them  as  far  as  he  understood  them,  was  allowed  to  give  evidence. 

BuUer,  292.  f  Sect.  151.    And  it  is  held,  that  persons  excommunicated 

cannot  be  witnesses,  because  being  excluded  out  of  the  church, 
they  are  supposed  not  to  be  under  the  influence  of  any  religion. 

+  Sect.  152.   The  statute  3  Jac.  1.  c.  5.  enacts,  "That  every 
"  popish  recusant  convict  shall  stand  to  all  intents  and  purposes 
''  disabled,  as  a  person  lawfully  excommunicated,"  and  there- 
fore Lord  Coke  refused  to  admit  them  as  witnesses  between 
(a)2Bal8t.i55.  party  and  party  (^);  but  it  is  said,  that  this  is  too  severe,  and 
Boll  N.  P.  293.  that  the  purport  of  the  statute  is  satisfied  by  the  disability  to 

bring  an  action. 

t  Sect.  153.  But  by  7  and  8  Will.  3.  c.  34.  s.  6.  which  allows 
the  affirmation  therein  described  to  be  accepted  instead  of  aoa 
oath,  it  is  enacted,  *'  That  no  quaker  or  reputed  Quaker  shall  by 
''  virtue  of  this  act  be  qualified  or  permitted  to  give  evidence  in 
"  any  criminal  causes,  &c." 

f  Sect*  154.  And  on  this  statute  it  hath  been  decided,  that  a 

quaker  is  not  an  admissible  witness  upon  making  affirmation  in 

(h)  2  Str.  854.     an  appeal  of  murder  (A),  or  on  a  motion  for  an  attachment  for 

(d)9hwr^iU7\  ^^^  performing  an  award  (c),  on  a  motion  for  a  misdemeanor  (d), 

(#)  1  Stra.527.'  or  on  exhibiting  articles  of  the  peace  (e). 

As  to  the  Fifteenth  Point,  viz.  How  far  infants,  aliens, 
and  persons  deaf  and  dumb,  may  be  witnesses. 

y^P^'H^^*      Sec^  155.  It  is  (/)  certain,  that  want  of  discretion  is  a  good 

2  HalerWs. '    ^^c^ption  against  a  witness ;  on  which  account  alone  (g)  it  seems, 

1  Brownl.  47.     that  an  infant  may  be  excepted  against ;  for  in  some  cases  an 

Foster,  70.        infant  of  nine  years  of  age  has  been  allowed  to  give  evidence. 

.* 

f  Sect.  156.  And  in  the  case  of  a  rape  committed  upon  a  fer 
male  infant  of  such  tender  years  that  she  has  not  sufficient  un- 
derstanding to  be  admitted  to  give  testimony  on  oath,  it  was 
formerly  held,  that  the  information  she  gave  to  others  of  the  facts 
(h)  1  Hole,  302.  and  circumstances  might  be  given  in  evidence  by  those  to  whom 

2  Hale  279       ^^^  made  the  communication  {k),  but  this  was  never  practised 

'      '  but 
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but  upon  extraordinary  occasions  (i),  and  the  doctrine  was  soon  (0  ii  Mod.«28. 
OTerruied  (ft);  and  it  is  now  settled,  that  if  an  infant  appear^  by  m  i  AtiLSQ. 
answers  to  questions  propounded  by  the  court  for  the  purpose.  Rex  v,  Poweli, 
to  entertain  sufficient  sense  of  the  danger  and  impiety  of  falsehood,  Cases  in  Crown 
she  may  be  sworn  and  examined,  however  young  in  years  she  ^  g^^  ^^'^^ 
may  be  (/) ;  but  that  unless  infants  have  such  sufficient  discre-  q)  Brasier's 
tion,  they  cannot  give  their  testimony;  for  no  evidence  can  be  Case, Cases Cro. 
received,  under  any  circumstances,  except  upon  oath  (m).  (ro7s?C.  Bull. 

Sect.  157.  But  it  seems  agreed,  that  it  is  no  good  (n)  excep-  ^n)  i  St.  Tr. 
tion  against  a  witness,  that  he  is  an  alien,  or  villein,  or  bond-  ^3. 
man,  &c. 

Sea.  15ft.  Also  it  seems,  that  a  man  deaf  and  dumb,  with  cL'^c'l  5i6 
whom  communication  can  be  made  by  means  of  signs,  &c.  may  See  also  Joneses 
be  admitted  to  give  material  evidence  against  a  prisoner.  Case,  Cases  c. 

As  to  the  Sixteenth  Point,  viz.  In  what  manner  witnesses 
are  to  give  their  evidence. 

Sect.  159.  It  hath  always  (o)  been  agreed,  that  the  evidence  (o)  ft  Hale,  28S. 
for  the  king  must  in  all  cases  be   upon  oath,  and  also  that  the  J  ^u'>t*  ^^'^• 
evidence  for  the  defendant  in  an  {p)  appeal,  whether  capital  or  ^^^       ' 
not  capital,  or  in  an  indictment  or  information  for  a  (q)  misde-  i  Siderfin,  325. 
meanor,  must  also  be  upon  oath.     And  it  is  said  by  Sir  Edward  (?)  i  Sid.  211. 
(r)  Coke,  **  That  he  never  read  in  any  statute,  ancient  author,  (0  3  Inst  79. 
''  book,  case,  or  record,  that  in  criminal  cases,  the  party  accused 
''  should  not  have  witnesses  sworn  for  him,  and  therefore  that 
''  there  is  not  so  much  as  scintilla  juris  against  it."    And  it  is 
said  by  Sir  (s)  Matthew  Hale,  that  there  is  no  known  law  against  ^,^  2  Hale,  283. 
it. 

Sect,  160.  However,  there  having  been  a  constant  immemorial  (t)C.  Car.  392. 
(t)  practice  not  to  su£Fer  witnesses  to  be  sworn  asainst  the  kins  ^  Balst  147. 
upon  indictments  of  capital  crimes  (u),  except  in  some  cases  spe-  ^  st!  Tr.  296! 
cially  provided  for  by  statute ;  and  the  judges  being  always  tender  737. 
of  departing  from  the  settled  practice  of  their  predecessors,  and  W  Vide  si  El. 
generally  choosing  rather  to  presume  it  originally  founded  on  4^.5.1. 
some  statute  or  other  good  foundation,  than  to  suffer  the  reason- 
ableness of  it  to  be  nicely  inquired  into,  which  might  be  an  inlet  to 
endless  uncertainties ;  it  was  thought  necessary  to  enact  by  1 
Ann.  c.  9*  s.  S.  "  That  every  person  who  shall  be  produced  or 
appear  as  a  witness  on  the  behalf  of  the  prisoner,  before  he 
or  she  be  admitted  to  depose,  or  give  any  manner  of  evidence, 
''  shall  first  take  an  oath  to  depose  the  truth,  the  whole  truth, 
''  and  nothing  but  the  truth,  in  such  manner  as  the  witnesses  for 
the  queen  are  by  law  obliged  to  do ;  and  if  convicted  of  any 
wilful  perjury  in  such  evidence,  shall  suffer  all  the  punish- 
ments, penalties,  forfeitures,  and  disabilities,  which,  by  any  of 
*'  the  laws  and  statutes  of  this  realm,  are  or  may  be  inflicted 
"  upon  persons  convicted  of  wilful  perjury.'* 

t  Sect,  161  •  It  seems,  that  peers  of  the  realm  have  no  privi- 
lege in  criminal  cases  {or),  as  they  have  in  civil  cases,  of  being  (»)3Keb.6i. 
examined  upon  their  honour  but  that  the  evidence  they  give 
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as  well  before  the  grand  jury  as  the  petit  jury,  must  be  upon 

•  ft   ^^^^>  *"^  ^  ^^^y  refuse  to  be  sworn,  may  be  fined  and  com- 

(o)  1  Salk.  «78.  ^j^^^j  ^^^  ^  contempt  of  the  court  (a). 

* 

Dver  55.noii8       ^  '^^^^'  ^^^'  '*  *^  ^^^^  ^^®^*  ^'^^^  ^^  ^®  '^^^  sufficient  for  a  wit- 
'  ness  to  depose   ''  as  he  thinks  or  persuades  himself:"    First, 

Because  the  court  must  give  an  absolute  sentence,  and  there- 
fore ought  to  have  more  sure  ground  than  thinking.   Secondly, 
(6)SedTide       Because   the    witness   cannot   be   prosecuted  for  perjury  (b). 
▼ol.  i.tit.  Thirdly,  Because  the  judges,  as  judges,  are   always   to  give 

"  Perjury/'       judgment  secundum  allegata  et  probata,  notwithstanding  private 

individuals  think  otherwise. 

f  Sect.  163.  It  seem»  also,  that  a  witness  shall  not  be  per- 

(c)5St.Tr.445.  mitted  to  read  his  evidence  (c),  but  he  may  refresh  his  memory 

from  any  book  or  paper,  if  he  can  afterwards  swear  to  the  fact 

from  his  own  recollection ;  but  if  he  cannot  swear  to  the  fact 

(d)  Phillips  v.     f  jQHj  recollection  any  further  than  as  finding  it  entered  in  a  book 

IrerkiDs,  dlerm  ,  ••11.1  r  1         •  /•  tv 

Bep.  749.  or  paper,  the  original  book  or  paper  must  be  produced  (a). 

7  Mod.  119.  t  Sect,  164.  It  is  a  general  rule,  that  a  witness  cannot  be 

^T*'*^^""**'  asked  any  question  the  auswering  of  which  may  oblige  him  to 
44Q^'°*     ^'      accuse  himself  of  a  crime,  or  subject  him  to  penalties  or  punish- 
ment;   and  therefore,  a  witness   maybe  asked  if  he  has  ever 
stood  on  the  pillory,  for  the  answer  cannot  subject  him  to  any 
punishment.  (1) 

As  to  the  Seventeenth  Point,  viz.  In.  what  manner  wit- 
nesses are  compellable  to  attend. 

(0)1  St. Tr.  969.  Sect.  165,  I  take  it,  that  in  prosecutions  for  (e)  misdemeanors 
3  State  Trials,  the  defendant  may  take  out  subpanas  of  course  ;  but  that  in  ca- 
(V)VideiSt  pital  cases  he  hath  no  (f)  right,  by  the  common  law,  to  any 
Tr.  969.  process  against  his  witnesses  without  a  special  order  of  the  court. 

f  t'c^'^T^^^'  •^'^^  ^  ^*  ®^^^  ^"  Turner's  case  (g),  that  the  court  cannot  grant 
^^*    •   '•      •  the  prisoner  any  precept  to  bring  in  his  witnesses,  &c. 

Sect.  166.  But  by  7  Will.  S.  c.  3.  s.  7.  "  All  persons  accused 
**  and  indicted  for  any  high  treason,  whereby  any  corruption  of 
**  blood  may  ensue,  shall  have  the  like  process  of  the  court  where 
^  they  shall  be  tried^  to  compel  their  witnesses  to  appear  for  them 
^'  at  any  such  trial  or  trials,  as  is  usually  granted  to  compel  wit- 
''  nesses  to  appear  against  them." 

a) The  com-         '^^^^'  ^^^'  "^^^  ^'  seems,  that  since  the  statute  of  1  Ann.  c.  9.' 

poUorj  process  Set  forth  more  at  large  in  the  precedent  section,  which  ordains, 

to  bring  in  wit-  **  That  the  witnesses  for  the  prisoner  shall  be  sworn,"  process 

nat  ofuses^'s™*'  ™*y  ^®  taken  out  against  them  of  course  in  any  case  whatso- 

cithcrbysub-      ever  (A). 

p<Ena  issued  in  As 

the  king's  name 

by  the  Justices  where  the  plea  of  not  guilty  is  to  be  tned ;  or  the  justices  or  coroner  who  take  the  ex> 
amination  of  the  person  accused,  and  the  information  of  the  witnesses,  may  at  that  time  (and  this  is  the 
usual  way),  or  at  any  time  after,  and  before  the  trial,  bind  over  the  witnesses  to  appear  at  the  sessions, 
and  if  they  refuse  to  be  bound  over,  may  commit  them  for  contempt,  ft  Hale,  bt.  283.  Where  a  wit- 
ness is  a  prisoner  in  execution  for  debt,  he  must  be  brought  up  by  habeas  corpus  ad  tastifieandum,  to  give 
his  evidence.    2  State  Trials,  580.    4  State  Trials,  37, 

(1)  See  Stat.  46  Geo.  3.  c.  S7,  by  which  a  witness  is  obliged  to  answer  Questions  relevant  to  the 
iuue,  wliich  has  no  tendency  to  accuse  himself,  or  to  expose  him  to  penalty  or  forfeiture. 
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As  to  the  EiOHTBENTH  PoiNT^  viz.  In  what  cases  witnesses 
may  be  allowed  their  expenses. 

<Ser^.  168.  It  seems^  that  in  civil  proceedings  a  witness  is  not 
obliged  to  attend,  unless  his  expenses  are  tendered  to  him  pur- 
suant to  5  Eliz.  c.  9-  and  if  after  such  tender  he  neglect  to  appear, 
he  may  be  fined  according  to  the  directions  of  that  statute^  or 
punished  by  attachment  for  a  contempt  of  the  court,  as  the  cir- 
cumstances of  the  case  shall  appear  to  be.  (A)     But  in  crimiual  W  ^*  lUjrm. 
proceedings  the  demands  of  public  justice  supersede  every  con-  sfran*     io54. 
sideration  of  private  inconvenience;  and  witnesses  are  bound,  1150.510. 
unconditionally,  to  attend  the  trial  upon  which  they  may  be  sum-  Black.  S6. 
moned,  and  be  bound  over  to  give  their  evidence.     To  persons  H.S15. 

of  opulence  aud  public  spirit  this  obligation  cannot  be  either  hard 
or  injurious;  but  indigent  witnesses  grew  weary  of  expensive 
attendance,  and  frequently  bore  their  own  charges  to  their  great 
hinderance  and  loss ;  and  Sir  Matthew  Hale  (i)  complains  of  the  (0  s  Hale,  S8t. 
want  of  power  in  judges  to  allow  witnesses  their  charges,  as  a 
great  defect  in  this  part  of  judicial  administration. 

By  the  58  Geo.  3.  c.  70.  s.  4.  the  court,  before  whom  any  person  Anu,  p.  127. 
shall  be  tried  for  felony,  are  authorised  to  direct  payment  to  the 
prosecutor  and  his  witnesses  and  persons  concerned  in  the  appre- 
hension of  the  felon,  such  sums  as  the  court  shall  think  reason- 
able to  reimburse  the  prosecutor  and  his  witnesses  their  expenses 
of  prosecuting  and  to  compensate  them  for  their  loss  of  time,  &c. 

As  to  the  Nineteenth  Point,  viz.  What  evidence  maintains 
an  indictment. 

Having  already  shewn,  (k)  that,  according  to  the  later  opinions,  W  Ch.  ts, 
where  one  is  indicted  upon  a  statute,  and  the  evidence  doth  not  ch*^»/fect9 
bring  the  case  within  the  statute,  but  yet  proves  the  offence  in  the 
indictment  as  it  is  an  offence  at  the  common  law,  the  defendant  ^ 

may  be  found  guilty  at  the  common  law,  and  the  words  contra 
formam  statuti  rejected  as  surplus. 

Having  also  shewn,  (/)  that  it  is  strongly  bolden,  that  a  man  (0  Cb.  35. 
cannot  be  found  guilty  of  an  indictment  against  him  as  principal,  '^^  ^^* 
upon  evidence  which  only  proves  him  to  have  been  accessary 
before,  but  shall  be  discharged  of  the  indictment, 

I  shall  in  this  place  take  notice  only  of  the  following  particulars. 

Sect,  169.  First,  That  it  is  a  settled  rule  (iti)  in  all  cases,  (m)  Sam.  264. 
whether  capital  or  not  capital,  that  the  day  laid  in  the  indictment  iS^^'^tg 
or  (n)  appeal  is  not  material  upon  evidence,  but  that  the  defen-  291.    ' 
dant  may  be  convicted  upon  proof  of  a  fact  at  any  other  time,  s  Inst.  sso. 
whether  before  or  after  the  day  laid,  so  (0)  that  it  were  before  the  Jr^.*'^'  *®fg 
time  when  the  indictment  or  appeal  were  preferred  :  and  agree-  3iiiu.^'i8,* 
ably  hereto  Sir  {p)  Henry  Vane  was  found  guilty  of  an  indict-  3i9. 
ment  of  high  treason  laid  on  the  thirtieth  of  May,  in  the  eleventh  ?  ?  g**  ^'•^' 
of  Charles  the  Second,  upon  evidence  of  a  fact  done  the  thirtieth  /")  1  salic.  288. 
of  January,  in  the  first  year  of  Charles  the  Second.  4  State  Tr.  9. 

Sect.  ^Kcljnge,  Id. 
(p)  Sum.  264. 
8  Inst  318.    3  Inst  230.   Confirmed  by  all  the  jodges  in  the  case  of  Lord  Balmerino,  9  St  Trials,  587. 
and  Townlejr's  case,  Foster,  7i  8. 
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Sect,  170.  Secondly,  That  where  the  time  proved  varies  from 

that  laid  in  the  indictment  or  appeal^  the  jury  may  either  find  the 

defendant  guilty  generally^  in  which  case  the  forfeiture  shall  reate 

to  the  time  laid,  till  the  verdict  be  falsified  by  the  party  intereted 

(q)  Sum.  264.     (as  it  may  be  in  this  (q)  respect,  though  not  as  to  the  point  ofthe 

rinat.  «30.  and  ^^^c^)  5  OT  they  may  (r)  specially  find  him  guilty  on  the  day  on 

infra,  Ch.  51,     which  the  fact  is  proved,  whether  before  or  after  the  day  laid  in 

(r)  Kely.  16.      the  indictment  or  appeal,  in  which  case  the  forfeiture  shall  relate 

I'Hde.^t        ^  ^^*^  ^*^  ®^  specially  found.     But  where  a  verdict  expressly 

2  Inst.  318.       finds  a  defendant  guilty  before  the  time  laid  in  the  indictment  or 

3  Inst.  330.        appeal,  whether  it  may  be  falsified,  as  to  the  time,  by  the  party 

interested,  as  it  may  be  where  it  finds  him  guilty  generally  of  the 
offence  in  the  indictment  or  appeal,  upon  evidence  of  a  fact  after 
the  time  laid,  may  deserve  to  be  considered. 

(s)Salk.  185.  Sect.  171.  Thirdly,  That  where  a  certain  (s)  place  is  made 
vtde  Tieldin  '»  P*^^  ^^  *^®  description  of  the  fact  which  is  charged  against  the 
Penal  Law,  3^7.  defendant,  the  least  variance  as  to  such  place  between  the  evi- 
dence and  indictment  is  fatal ;  as  where  a  trespass  in  taking  away 
goods,  or  any  other  offence  is  alleged  in  such  a  parish  in  the 
house  of  J.  S.  or  in  such  a  parish  in  a  play-house  in  Lincoln's- 
inn-fields,  and  upon  evidence  it  appears  to  have  been  done  at  the 
house  of  a  different  person,  or  that  there  is  no  play-house  in 
Lincoln's-inn-fields. 

(0  Sum.  264,         Sect.  172.  But  it  is  a  settled  (0  rule,  that  a  place  laid  only  for 

Saik.  288.  ^  venuc  in  an  indictment  or  appeal  is  no  way  material  upon  evi- 

4  St.  Tr.  9.  dence  ;  but  that  a  proof  of  the  same  crime  at  any  other  place  in 
i^ V^H^' '^^*  ^^^  ^^^  same  county,  maintains  the  indictment  or  appeal  as  well 
See  the  books  ^  ^  ^^  **  ^^^  ^^^  proved  in  the  very  same  place. 

abovo  cited,  and  supra,  ch.  25.  sect.  35  to  54.  and  Cro.  EUz.  911. 

(x)  Kely.  33.  Sect.  173.  Also  it  hath  been  (x)  adjudged,  that  after  a  crime 

and  Lord  Pres-  jjn^ti  been  proved  in  the  county  in  which  it  is  laid^  evidence  may 

4^St!  Tr.%10.  ^^  given  of  other  instances  of  the  same  crime  in  another  county, 

confirmed  by  in  order  to  Satisfy  the  jury. 

Lord  Mansfield 

in  Hensey's  c&ie,  1  Barrow,  650. 

(y)Kely.i4,i5.  Sect.  174.  Also  it  was  (y)  adjudged,  in  Sir  Henry  Vane*s  case, 
4  State  Tr.  78.  that  where  one  is  indicted  for  high  treason  in  compassing  the 
ceswry'that"*'  king's  death  in  one  county,  and  the  levying  of  war  in  the  same 
some  overt-act  county  is  laid  as  an  overt-act  of  such  treason,  and  (z)  proved  in 
be  proved  in  the  the  Same  county  by  one  witness,  the  levying  of  war  in  another 
otha^M  the  °'  county  may  also  be  proved  by  another  witness.  But  it  seems  to 
compassing  have  been  (a)  agreed  at  the  same  time,  that  where  the  levying  of 
could  noway  be  ^^r  ig  the  treason  for  which  the  party  is  indicted,  it  must  be  fulty 
moved  in  the     proved  iu  the  county  in  which  it  is  laid. 

county  wherein  it  is  laid.   See  the  books  aboTe  cited,    (a)  Kelynge,  15.  and  Deacon's  case,  9  St.  Trials, 
558.    Foster,  9. 

Sect.  175.  Also  it  seems,  that  at  this  day  the  levying  of  war  can 

in  no  case  be  given  in  evidence  as  an  overt-act  in  any  county  in 

which  it  is  not  laid,  unless  it  tend  to  prove  some  overt-act  that  is 

expressly  laid ;  for  it  is  enacted  by  7  Will.  3.  c.  3.  s.  8.  *'  That 

(2>)  Fost.  245.     *'  no  (fi)  evidence  shall  be  admitted  or  given  of  any  overt-act  that 

**  IS 


Ch.46. 


OF  EVIDENCE. 


615 


nn 
s  case. 


"  is  not  expressly  laid  in  the  indictment  against  any  person  or 
"  persons  whatsoever/' 

Sect,  176.  In  the  construction  whereof  it  hath  been  (c)  ad-  (c)  Captai 
judged,  that  where  one  is  indicted  for  high  treason  in  adhering  to  yoljf**^*' 
the  king's  enemies,  and  certain  acts  of  hostility  done  by  him  in  a  to  38.  '  ^' 
certain  ship  called  the  Clencarty,  are  laid  as  the  overt-acts  of  such 
adherence,  no  evidence  can  be  given  of  any  other  distinct  act  of 
adherence,  having  no  relation  to,  nor  any  way  tending  to  prove, 
what  was  done  in  the  Clencarty,  though  it  conduce  to  prove  the 
same  species  of  treason ;  and  therefore  that  on  such  an  indict- 
ment no  evidence  can  be  given  of  the  prisoner's  having  run  away 
to  the  enemy  in  a  custom-house  boat,  &c. 

Sect.  177.  But  it  hath  been  (d)  adjudged,  that  where  one  is  (<0  B4H>kwood'i 
indicted  for  high  treason  in  compassing  the  king's  death,  and  a  ^'*  to  697? 
consult  and  agreement  to  assassinate  the  king  is  laid  as  one  of  the 
overt-acts  of  such  treason,  the  defendant's  giving  about  among 
the  conspirators  a  list  of  the  persons  names  who  were  intended  to 
foe  employed  in  the  assassination,  may  be  given  in  evidence 
against  him  upon  such  indictment,  because  it  naturally  tends  to 
prove  his  agreement  to  the  intended  assassination,  which  agree* 
ment  is  one  of  the  overt-acts  laid  in  the  indictment. 

Sect.  178.  Also  it  hath  been  (e)  adjudged,  that  where  the  («)FranciB's 
writing  of  several  treasonable  letters  is  laid  as  an  overt-act  of  ^'^^**^*'^'* 
high-treason  in  compassing  the  king's  death,  and  the  purport  of  Yet  in  soroe  hi- 
such  letters  is  only  set  forth  in  the  indictment  without  a  particular  dictments  the 
recital  or  description  of  any  of  them,  the  particular  letters  making  ^^^  T?'^'t, 
good  such  charge  may  be  read  at  the  trial.  bee?u«a«>n-'* 

able  have  been  set  forth,    f  St.  Tr.  746.  Sl9. 

Sect.  179.  Fourthly,  That  where  several  overt-acts  are  laid  ^^S^ILt 
in  an  indictment  of  high  treason,  the  proof  of  any  (A  of  them  rie.andLayei's 
maintains  the  indictment  as  much  as  if  every  one  of  them  were  case,  6  St  Tr. 

Foster,  194. 

Sect.  180.  Fifthly,  That  where  one  is  indicted  for  writing  a 
(g)  libel  secundum  tenorem  sequentem,  or  for  forging  a  deed  so  and  (g)  Saik.  66O, 
so  described,  any  the  least  variance  between  the  libel  recited,  or  "°"*^  ^  • 
deed  described,  and  those  given  in  evidence,  is  fatal ;  but  that 
where  the  substance  only  of  a  libel  is  set  forth,  it  is  sufficient  if 
the  libel  be  proved  to  have  the  same  sense  as  is  set  forth  (1). 

Sect. 


(1)  The  word  "  aforesaid"  implies,  and  binds 
the  party  to  an  exact  recital,  Dongl.  97.  So  also 
the  words  '*  as  follows,  that  is  to  say,"  are  altoge- 
ther as  certain  as  if  it  had  been  said,  *'  in  the  words 
and  figures  following,  that  is  to  say,"  Powell's  case, 
8  Bl.  Rep.  788.  Bat  the  words  **  in  manner  and 
form  following,  that  is  to  say,"  do  not  bind  the 
party  to  recite  the  instrument  verbatim,  nor  render 
mete  foaoal  omissions  or  mistakes  fata].  May's 
case,  Douglas,  193.  In  perjury,  on  an  affidavit 
recited  to  the  "  tenor  and  effect,  &c."  where  "  un- 
dertood"  was  inserted  in  the  indictment  instead  of 
"  understood/'  the  Tariance  was  held  not  fatal. 
Beach's  case,  Cowper,  329.  So  also  in  forgery, 
where  the  bill  given  in  evidence  was  "  value  re- 


ceivd,"  and  the  recital  in  the  indictment  was  "  value 
received,"  the  variance  was  determined  by  all  the 
judges  to  be  immaterial ;  for  it  is  impossible  to  mis- 
take it,  Harfs  case.  Cases  Cro.  Law,  131.  The 
true  distinction  is  said  by  Lord  Mansfield  to  be, 
that  where  the  omission  or  addition  of  a  letter  does 
not  change  the  word  so  as  to  make  it  another  word, 
the  variance  is  not  material ;  but  that  where  the 
mis-recited  word  is  in  itself  a  word  not  mtelUsible 
with  the  context,  there  the  variance  is  fatal.  Salk. 
660.  Cowp.  fSO.  Douglas,  194.  note  25.  But 
by  Powys,  if  the  court  once  give  into  solutions  of 
variances,  they  will  never  know  where  to  stop,  and 
being  once  at  sea  will  find  it  difficult  to  reach  the 
haibonr  agun.    2  Str.  231, 232* 
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(ft)Hobart,S94.       Sect.  181.  Yet  it  seems  (A)  agreed,  that  it  is  no  evidence  in 

any  criminal  case,  that  the  defendant  said  so  and  so,  or  words  to 
the  like  eiFect ;  because  the  court  must  know  the  very  words,  to 
judge  of  their  force  and  effect* 

(t)  9  Coke,  67.  ^^^^*  ^^^-  SIXTHLY,  That  a  Variance  between  an  indictment 

2  Hale,  103.  or  appeal  of  death,  and  the  evidence,  as  to  the  instrumental  cause 
291. 185.  mentioned  in  such  indictment  or  appeal,  is  no  (t)  way  material, 

3  Inst  135. 50.  ^®  ^^^^  ^^^  P^rty  be  proved  to  have  died  by  the  same  kind  of 
SuiniDRry,  265.  death  as  is  alleged  in  the  indictment  or  appeal. 

GUb.270.«77. 

(k)  See  the  Sect  1 83.  And  therefore  it  is  (k)  agreed,  that  if  one  be  indicted 

books  above       or  appealed  for  killing  another  with  a  sword,  and  upon  evidence 

I*  m!  Tw!"^'    ^'  apP®^*"  *^^  **«  '^^"^^  ^™.  ^^*  *  ®^ff'  hatchet,  bill,  or  hook,  or 

any  other  weapon  with  which  a  wound  may  be  given,  he  ought 
to  be  found  guilty,  for  the  substance  of  the  matter  is  whether  he 
gave  the  party  a  wound  of  which  he  died ;  and  it  is  not  material 
(0  Vide  sap.  with  what  weapon  he  gave  it,  though,  for  form's  sake,  it  be  (/) 
c.  23.  s.  84.  necessary  to  set  forth  a  particular  weapon.  And  on  the  same 
(m)  3  Inst.  135.  ground  it  hath  been  also  (m)  adjudged,  jhat  an  indictment  or  ap- 
Summary,  265.  peal  for  poisoning  a  man  with  one  kind  of  poison,  may  be  main- 
3  Inst.  319.        tained  by  evidence  of  a  different  kind  of  poison ;  for  the  substance 

of  the  matter  is,  whether  the  defendant  did  poison  the  deceased, 
(n)  2  Hale,  291.  or  not.    (iz)  Yet  it  seems  clear,  that  evidence  of  poisoning,  burn- 

1  s^'t  ^^^118  '"S»  ^^  famishing,  or  any  other  kind  of  IdlliDg  wherein  no  weapon 
Overbur^s  *  i»  used,  will  not  maintain  an  indictment  or  appeal  of  death  by 
case*  killing  with  a  weapon ;  and  that  evidence  of  killing  with  a  weapon 
(o)  4  St.  Tr.  9.  will  not  maintain  an  indictment  or  appeal  of  poisoning,  &c.  be- 
M^kSi^^^*  cause  they  are  different  kinds  of  deaths ;  and  in  like  manner  that 
case,  ***  indictment  of  treason  could  (o)  never  be  maintained  by  evi- 
9  Coke,  67.       dence  of  treason  of  a  different  species. 

(p)  Sum.  265.         Sect.  184.  Seventhly,  That  it  seems  a  (p)  general  rule  that, 

2  Hale,  292.       wherever  a  variance  between  an  indictment  or  appeal,  and  the 

3  Inst.  165.       evidence  l^rought  to  support  them,  is  material  or  immaterial  in 

respect  of  the  principal ;  in  the  same  cases  also  it  will  be  mate- 
rial or  immaterial  in  respect  of  the  accessary. 

(q)  But  there         Sect.  185.  Eighthly,  That  it  is  {q)  settled  at  this  (r)  day,  that 

were  anciently  jf  ^^  indictment  or  appeal  against  A.  B.  and  C.  for  the  death  of 

toThe^OTntmr,  '^'  c^^^rge  A.  as  having  given  the  mortal  blow,  and  B.  and  C.  as 

sop.  c.  29.  s.  7.  having  been  present,  procuring  and  abetting,  and  the  evidence 

Gilb.L.E.27i.  prove  that  B.  and  C.  gave  the  blow,  and  that  A.  was  only  pre- 

292.^*4,345.  ^^^^f  procuring  and  abetting,  yet  it  maintains  the  indictment; 

S.  P.C.  41.  because  in  such  a  case,  in  the  (s)  judgment  of  law,  the  act  of  any 

(r)  Plowden,  of  th^m  ig  the  act  of  all. 

98.  100. 

1  Salkeld,  334,335.  V^allis's  case.  3  Mod.  121.  9  Coke.  67.  4  H.  7.  18.  Ab.  F.  Corone,  60. 
B.  Appeal,  85.  Corone,  140.  S.  P.C.  41.  1  Hale,  437,  438.  2  Summary,  292.  Sop.  c.  23.  sect  76 
c.  25.  sect.  64.  (s)  See  the  books  aboTe  cited,  and  B.  1.  chap.  14.  sect  6.  chap.  13.  sect  31.  and  50. 
Douglas,  210, 

(0  Sandler's  Sect.  186.  NiNTHLY,  That  it  hath  (t)  been  resolved,  that  if  one 

9*Coke  119.      ^^  indicted  as  accessary  to  two,  and  upon  evidence  appear  to 

2  Hale,' 292.      have  been  accessary  to  one  of  them  only,  yet  he  shall  be  found 

Vide  Keilw.  guilty.  But  it  is  holdcn  by  Sir  Edward  Coke  {u),  that  if  an  ap- 
l%9^f^%7.  9^^  ^  brought  against  two  as  principals,  and  against  another  as 
(u)  i  list  183.  accessary 
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accessary  to  them^  and  ooe  of  those  charged  as  principals  be  found 
not  guilty^  the  accessary  is  discharged  ;  for  which  he  gives  this 
reason^  that  because  the  plaintiff  made  him  accessary  to  two,  he 
cannot  be  found  accessary  to  one :  but  no  authority  is  cited  for 
the  maintenance  of  this  opinion ;  neither  doth  it  seem  easy  to 
reconcile  it  with  the  resolution  above-mentioned,  unless  the  rules 
of  evidence  on  an  appeal  differ  from  those  on  an  indictment,  g.  32/34.^37* 
M^hich  I  do  not  {x)  find  that  they  do  as  to  other  variances.  ss,  39. 

Sect.  187.  Tenthly,  That  it  hath  been  (y)  agreed,  that  if  a  (y)  9 Coke.  67. 
person  be  generally  indicted  for  the  murder  of  another  ex  malitia  9k^^^{ 
pracogitata,  and  no  express  malice  appear  upon  the  evidence,  but  c.  13.  s.  18, 19. 
.only  (s)  malice  implied  by  law,  yet  he  shall  be  found  guilty.  and  a.  40  to  43. 

SecM88.  Also  it  hath  been  (a)  adjudged,  that  where  an  in-  (a)  9  Coke,  67. 
dictment  sets  forth  all  the  special  matter  in  respect  whereof  the 
law  implies  malice,  a  variance  between  the  indictment  and  evi- 
dence as  to  the  circumstances  doth  no  hurt,  so  that  the  substance 
of  the  matter  be  found :  as  (b)  where  an  indictment  for  the  mur^  (6)  9  Coke,  6S. 
der  of  a  segeant  at  mace  in  London  upon  an  arrest,  supposes  b^**^^'*^^ 
that  the  sheriff  made  a  precept  to  such  serjeant  for  the  arrest,  CnaesCro.  Law, 
and  upon  the  evidence  it  appears  that  there  was  not  any  such  106. 
precept,  but  that  the  serjeant  made  the  arrest  ex  officio  at  the 
plaintiff's  request  upon  the  entry  of  the  plaint,  according  to  the 
custom  of  the  city ;  for  the  substance  of  the  matter  is^  whether 
the  defendant  killed  an  olBScer  in  the  lawful  execution  of  legal 
process. 

Sect.  189.  Eleventhly,  That  violent  (c)  presumption  from  (c)Co.Litt6. 
plain  circumstances  is  in  some  cases  t&ken  for  full  proof;  as  s.F.C.  179. 
where  a  man  is  stabbed  in  a  house,  and  another  runs  out  with  a  g.\o. Md iSt.' 
bloody  knife  in  his  hand,  and  no  one  else  is  in  the  house  at  the  Tr.  18I.  636. 
time.    Also  it  is  (d)  said,  that  a  probable  presumption  is  of  some  «  Sute  Tr.  408. 
weight,  but  that  a  light  one  is  not  to  be  regarded  at  all.  z^d^tsQ^esg  ' 

894.  901. 928,  929,  930.    (d)  Coke  on  LitUeton, 

Sect.  190.  TwELFTHLY,  That  it  was  enacted  by  21  Jac^  c.  27. 
"  That  if  any  woman  be  delivered  of  any  issue  of  her  body,  male 
"  or  female,  which  being  born  alive  should  by  the  laws  of  this 
^*  realm  be  a  bastard,  and  that  she  endeavour  privately,  either  by  Evidence  as  to 
*'  drowning,  or  secret  burying  thereof,  or  ainy  other  way,  eitlier  by  Jj^^  °^**^ 
**  herself  or  the  procuring  of  others,  so  to  conceal  the  death 
''  lihereof,  as  it  may  not  come  to  light,  whether  it  were  born  alive 
"  or  not,  but  be  concealed ;  in  every  such  case,  the  said  mother 
'^  so  offending  shall  suffer  death  as  in  case  of  murder,  except  such 
"  mother  can  make  proof  by  one  witness  at  the  least,  that  the 
*'  child  whose  death  was  by  her  so  intended  to  be  concealed  was 
"  born  dead." 

This  statute  is  now  repealed  by  43  Geo.  3.  c.  58.  s.  3.  and  Repealed  by 
from  thenceforth,  *'  The  trials  in  such  cases  shall  proceed  and  be  43^0!  3.  c. 58* 
"  governed  by  such  and  the  like  rules  of  evidence  and  of  pre-  >•  3. 
''  sumption  as  are  by  law  used  and  allowed  to  take  place  in  re- 
''  spect  to  other  trials  for  murder,  and  as  if  the  said  act  had  never 
"  been  made." 

By 
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By  sect;  4.  The  jury  may  acquit  the  prisoner  for  the  murder 
and  find  her  guilty  of  endeavouring  to  conceal  the  birth  of  the 
child — which  subjects  the  offender  to  imprisonment  not  exceeding 
two  years  (vide  vol-  !•  p.  95.) 

As  to  the  Twentieth  Point,  viz.  What  may  be  given  in  evi- 
dence on  the  part  of  the  defendant. 

(e)  B.  1.  tit  Sect.  191  •  It  seems  (e)  agreed,  that  son  assault  demesne  may  be 

"  Asaaulu"        eiven  in  evidence  on  the  general  issue  in  an  indictment,  but  not 

m  an  action  of  battery. 

(/)SaTiU32.  Sect*  192.  Also  it  seems  to  have  been  always  {/)  agreed,  that 
\  ^Kh  ^^^\  ^^  defendant  in  an  information  on  a  penal  statute  may  give  in 
(f  )2R.Abr.683.  evidence  any  exception  in  his  favour  in  the  body  of  the  act.  And 
Bat  thu  is  ieft  a  it  hath  also  been  (g)  holden,  that  he  may  give  in  evidence  any 
^«rc,  Sary*  32-  such  exception  in  a  proviso  of  the  act  (because  any  such  excep- 
Vide  8up.^" 25!  ^^^  shews  that  he  did  not  act  against  the  form  of  the  statute); 
fl.  lis.  but  that  he  cannot  (A)  give  in  evidence  any  clause  of  exemption 

(h)  2R.Ab.683.  j^  ^  latter  statute,  but  ought  to  plead  it. 

t  As  to  the  Twenty-First  Point,  viz.  In  what  cases 
character  may  be  given  in  evidence. 

Bull.  N.P.296.  t  Sect.  193.  If  the  defendant's  character  is  put  in  issue  by  the 
prosecution,  the  prosecutor  may  examine  to  particular  facts  ;  for 
it  is  impossible  without  it  to  prove  his  charge ;  but  in  the  parti- 
cular case  of  an  indictment  for  banratry,  this  cannot  be  done  with- 
out giving  notice  to  the  defendant  what  particular  facts  are  to  be 
given  in  evidence. 

Bull.  N.  P.  296.  Sect.  194.  But,  except  in  these  instances,  the  prosecutor  can- 
not enter  into  the  defendant's  character,  unless  the  defendant 
enable  him  to  do  so,  by  his  calling  witnesses  to  support  it,  and 
even  then  the  prosecutor  cannot  examine  to  particular  facts. 

Bull.  N.P.296.  t  Sect.  195.  The  character  of  a  witness  also  can  only  be  im- 
peached by  examinations  into  general  character,  and  not  to  parti- 
cular facts. 

Determined  in  t  Scct.  196-  It  is  also  decided^  that  a  party  shall  never  be  per- 
H^tings'  Trial  mitted  to  bring  general  evidence  to  discredit  his  own  witness,  for 
Lords^nUi  ^^^^  would  enable  him  to  destroy  the  witness  if  he  spoke  against 
June/i789.        him,  and  to  make  him  a  good  witness  if  he  spoke  for  him,  with 

the  means  in  his  hands  of  destroying  his  credit,  if  he  spoke  i^ainst 

him. 

Bull.  N.  P.  297.  t  Sect,  197.  But  if  a  witness  prove  facts  in  a  cause  which  make 
against  the  party  who  called  him,  yet  the  party  may  call  other  wit^ 
nesses  to  prove  that  these  facts  were  otherwise. 

As  to  the  Twenty-Second  Point,  viz.  Whether  a  bill  of  ex- 
ceptions lies  to  evidence  in  criminal  cases. 

SirHenry Vane's      Sect.  198.  It  hath  been  adjudged,  that  no  bill  of  exceptions  is 

bill  never  was  nor  onght  to  be  allowed  in  any  capital  case,  t  St.  Tr.  Harg.  edit.  450.  And  as  this  case 
is  reported  in  1  Sid.  85.  1  Keb.  384.  it  seems  to  have  been  holden,  that  it  is  not  grantable  on  aiij  in- 
dictment ;  and  as  it  is  reported  in  1  Lev.  68.  and  Kely.  15.  that  it  is  not  grantable  in  any  criminal  oasc 
whatsoever.    Vide  2  Inst.  427.  and  the  Rioters  Case,  1  Vern.  175. 
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grantable  on  an  indictqient  of  treason  or  felony ;  tbe  statute  of 
Westminster  tbe  second,  13  Edw.  1.  st.  1.  c.  2.  s.  31.  cum  aliquis 
implacitatur  coram  aliquibtis  justiciariis  proporuU  exceptionem,  S^c. 
having  never  been  tbou^t  to  extend  to  any  such  case*  it  being 
plain  tbat  it  could  not  but  cause  an  infinite  delay  of  justice  if  it 
should. 

f  Sect.  199-  It  hath  also  been  determined,  that  a  bill  of  ex-  Rex  ».  Preston 
ceptions  will  not  lie  to  the  court  of  quarter-sessions,  upon  an  S**^®?*^'77 
appeal  against  an  order  of  removal ;  for  that  it  must  be  such  a 
proceeding  as  in  construction  of  law  is  an  impleading  of  tbe  party. 


'  I  •!  '1-ir.j 


CHAP.  XLVII. 
OF  VERDICT. 

Jb  OR  the  general  learning  of  verdicts  I  shall  refer  to  other  books, 
and  in  this  place  take  notice  only  of  the  following  particulars. 

Sect.  1.  FiBST,  That  it  seems  to  have  been  (a)  anciently  an  (a)Co.Lit2S7. 
uncontroverted  rule,  and  hath  been  allowed,  even  by  those  (i)  of  ^  Institute,  no. 
the  contrary  opinion,  to  h&ve  been  the  general  tradition  of  the  law,  ^  Hale  2M^^ 
that  a  jury  sworn  and  charged  in  a  capital  (c)  case,  cannot  be  dis-  %  st.  Tr.  827. 
charged  (without  the  (d)  prisoner's  consent)  till  they  have  given  a  ^  Ander.  los. 
verdict.     And  notwithstanding  some  (e)  authorities  to  the  con-  ®  ^^th^' 
trary  in  the  reign  of  king  Charles  the  Second,  this  hath  been  same  is  holden 
holden  for  clear  law  both  in  the  reign  of  king  {f)  James  the  by  Coke  as  to 
Second,  and  (g)  since  tbe  Revolution.  il'f  "^"i* 

'  ^  o  /  any  case  of 

member,  3  Institute,  110.  Co.  Dtt.  2f7.  b.  Bat  as  to  cases  of  an  inferior  nature,  the  contrary  hath 
been  adjadged.  Raymond,  84.  Vide  1  Ventris,  69.  (<0 1  Andr.  103, 104.  Foster,  36.  (e)  Kely. 
47. 26.  52.  Comberbach,  401.  1  Sute  Trials,  978.  2  State  Trials,  155.  277.  389.  Raymond,  84. 
(/)  3  St.  Trials,  678.  Vide  sup.  c.  44.  s.  22.  (g)  4  St.  Tr.  110. 178, 179.  Sed  vide  Rookwood's 
Case,  4  State  Trials,  649.  and  this  was  confirmed  by  the  declaration  of  Lord  Mansfield  at  the  trial  of 
Lord  Georee  Gordon  for  tiigh  treason.  Bat  see  this  point  argued  at  large,  Foster  29  to  39.  wherein  cer- 
tain cases  there  may  be  an  exception  to  this  general  rule. 

Sect.  2.  Secondly,  That  it  seems  to  have  been  (A)  always  WCo.  litt 
agreed,  that  in  all  (i)  capital  cases  the  jury  must  give  their  verdict  3  inst  110. 
openly  in  court,  and  cannot  give  a  privy  verdict.  Ravm.  193. 

« Jciaie,  ouo. 
1  Hale,  598.    2  Hale,  300.     (t)  The  same  is  holden  by  Sir  inward  Coke  as  to  larceny,  and  any  case 
of  member,  3  List.  110.    Coke  Lit.  227.    And  it  is  said  in  Raymond,  193.  tlmt  no  privy  Terdict  can  be 
given  in  any  case  where  the  jury  are  to  look  upon  tfie  prisoner  when  they  give  it. 

Sect.  3.  Thirdly,  That  it  is  settled,  (ft)  that  the  jury  may  give  W  ^'  ^'  ^' 
a  special  verdict  in  any  criminal  case,  vi'hether  capital  or  not  2  Hale,  301, 
capital,  as  well  as  in  a  civil.  ^^' 

^  9  Coke,  12.  63. 

1  Balstrode,  87.  Vide  mfra,  s.  6.  But  it  'is  sdd,  Kely.  29,  30.  that  it  is  dishonourable  for  the  court 
to  -sofier  a  special  verdict  in  a  plain  case. 

Sect.  4.  Foubthly,  That  it  hath  been  (t)  adjudged,  that  where  (OC  Eli*.  276. 

the  «^^-*^- 
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the  jury  find  a  man  not  guilty  of  an  indictment  or  appeal  of 
murder,  they  are  not  bound  to  make  any  inquiry,  M^hetber  he  be 
guilty  of  manslaughter,  &c. ;  but  that  if  they  will,  they  may, 
(»)  Dyer,  261.  according  to  the  nature  of  the  evidence,  find  him  guilty  of  {m) 
9  Coke' ^'  manslaughter  or  (n)  homicide  ^e  defendendo  or  per  infortunium: 
Dalison,  14.  for  the  killing  is  th^  substance,  and  the  malice  but  a  circumstance. 
Latch.  136.  a  (o)  variance  as  to  which  hurts  not  the  verdict.  Yet  the  books 
Plowdeii,  101.  gggm  tQ  make  this  difference,  that  where  the  jury  find  the  defendant 
290. 464.  guilty  of  manslaughter  on  an  indictment  of  murder,  they  may  give 

Moor,  407.  their  verdict  (p)  generally,  without  setting  out  any  of  the  circum- 
BaP«Ron.46i'  ^^^^^^  ofihe  fact;  but  that  they  shall  not  (q)  be  received  to  find 
thiswuqaes-  '  him  guilty  generally  of  homicide  5«^e/e;7(f«nd'o,  or /7ertra/br^t£mt/m; 
tioned  u  to  an  but  must  set  out  the  whole  circumstances  of  the  fact,  and  in  the 
?n?B!!^«6r'  ^^^  conclusion  shew  of  what  crime  they  find  the  defendant  guilty, 

1  Hale»  50f .  '  wherein  if  they  be  mistaken,  it  is  (s)  said,  that  the  court  may  not- 
Dalison,i4,  withstanding  give  such  judgment  as  shall  appear  to  be  proper 
le/the  book      ^^^^  the  circumstances  of  the  fact  specially  set  forth. 

cited  to  the  following  section.  (o)  1  Bulst  87.  It  is  holden  by  two  judges  against  one,  that  where  the 
appeal  mentioned  three  wounds,  and  the  verdict  found  but  one,  yet  the  variance  was  immaterial.  Vide 
c.  46.  8.  57.  and  the  case  of  Stephen  Self,  Cases  C.  L.  127.  (p)  See  the  books  cited  supra,  lett  m, 
(q)  2  Hale,  302.  S.  P.  C.  15. 165.  3  Inst.  56.  26  H.  8. 5.  Aleyn,  12.  (r)  F.  Cor.  264.  286, 
287.  305.  Vide  Benlowe,  47.  1  Anderson,  41.  («)  43  Assize,  31.  P.  Cor.  226.  Cromp.  114. 
S.  P.  C.  165.    Vide  Benlowe,  47.    1  Anderson,  41. 

mSoI^^TTd  .  ^^'  ^'  Fifthly,  That  it  hath  been  (t)  adjudged,  that  if  the 
note',  that  in  all  jury  on  an  indictment  or  appeal  of  murder  tind  the  defendant 
the  books  cited  guilty  of  manslaughter,  without  saying  any  thing  expressly  as  to 
under  the  fourth  ^|jg  murder,  it  is  insufficient  and  void,  as  being  only  a  verdict  for 
m,  where  tliede-  P^^*  -^^^  quare  if  the  law  be  not  the  same  where  the  jury  upon 
fendant  is  found  such  an  indictment  find  that  the  defendant  killed  the  deceased  se 
guilty  of  man-    Jefendendo,  or  per  infortunium,  and  do  not  expressly  find  that  he 

slaughter  on  an     ,/,       ^  i       l*     "^  i*       x      i  i-f      rW  -      ^r  ^ 

indictment  of     did  not  murder  mm,  according  to  the  generality  of  the  ancient  (u) 

murder,  he  is  authorities, 
expressly  ac- 
quitted of  the  murder;  but  other  books  which  speak  of  this  matter,  say  in  general  that  the  defendant  may 
be  found  guilty  of  manslaughter  on  an  indictment  of  murder,  without  saying  any  thing  as  to  the  necessity 
of  giving  an  express  verdict  upon  the  murder.  9  Coke,  67,.  Crompton,  114.  1  Hale,  267.  2  Hale, 
302.  See  4  Coke,  40.  46.  (u)  F.  Corone,  284.  286,  287.  Sed  vide  44  £.  3.  44.  F.  Corone,  94. 
Benlowe,  47.     1  Anderson,  41. 

Sect,  6.  Sixthly,  That  it  is  agreed,  that  on  an  indictment  for 
115^177 ^M.  ®^^*'^"g  goods  of  a  certain  value  above  12rf.  the  (jt)  jury  may  find 
18  Assize,  14.*    the  defendant  guilty,  but  that  the  goods  are  but  of  the  value  of 

2  Hale,  392.       tenpence,  &c. 

S.  P.  C.  165.  '^ 

Compton,  114.    B.  1.  tit  "  Petit  Larceny."  s.  2.  p.  152. 

1  ^ale,  560.  On  an  indictment  for  burglary  quod  felomci  et   burglariter 

«.  Summers*"^  f^^P^  ^^  i^travit,  and  certain  goods  fehnici  et  burglariter  cepit  et 
Tri. Term,  1706.  osportavit,  the  offender  may  be  acquitted  of  the  burglary  and 
Bex  V,  Francis,   found  guilty  of  the  larceny.     But  on  the  contrary,  it  seems  that 
omyns,  4    .     j^^  cannot  on  such  an  indictment  be  acquitted  of  the  larceny  and 
found  guilty  of  the  burglary ;  because  though  where  the  indict- 
ment comprises  burglary  and  larceny  the  indictment  is  good, 
though  it  be  not  supposed  in  the  indictment  that  it  vras  ea  inten- 
tione  ad  bona  furandum,  for  the  act  of  theft  being  charged  at  the 
same  time,  it  is  sufficient  evidence  of  his  intention ;  but  when  he 
is  acquitted  of  larceny,  there  being  nothing  expressly  charged  in 
the  indictment  that  burglariter  f regit,  S^c,  ea  intentione  ad  bonu. 
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Sfc.  felonici  furandum,  it  stands  single,  as  if  the  indictment  had 
been  of  single  burglary ;  in  which  case  the  clause  of  eainiehtione 
ad  furandum,  Sfc.  had  been  necessary  to  complete  the  single 
burglary.  (1) 

t  Seventhly,  Upon  the  10  and  1 1  Will.  3.  c.  23.  for  stealing 
to  the  value  of  5s.  (2)  from  a  shop,  &c.  if  the  offence  should  appear 
to  have  been  committed  in  such  a  place  as  the  act  was  intended 
to  protect,  yet  a  jury  may  find  a  verdict  for  the  larceny  only,  as 
under  five  shillings. 

But  it  seems  that  if  a  man  be  indicted  for  a  felony  generally^  (y)  Keljnge, 
and  upon  the  evidence  it  ( y)  plainly  appear  that  the  fact  amounts  Jp*  ^* 
to  no.  more  than  a  bare  trespass,  he  cannot  be  found  guilty  of  the  ia'made  aoti«w 
trespass,  but  ought  to  be  indicted  anew.     Yet  if  the  special  cir-  s  H.  7.  it.  and 
cumstances  of  the  case  be  set  forth  in  an  indictment  for  an  ^^-  ^h«tJ»5^ 
offence  laid  as  felony,  and  the  defendant  be  found  guilty  gene-  mc^dTlarceny 
rally,  and  afterwards  the  Court  be  of  opinion  that  the  fact  doth  is  insufficient  u 
not  amount  to  felony,  but  only  to  an  enormous  trespass,  it  seems  J?  ^^  felony, 
(z)  agreed,  that  judgment  may  be  given  as  for  a  trespass  only.  bc^fouS^^ity 
Also,  if  the  jury  find  a  special  verdict  on  a  general  indictment  for  of  the  sametak- 
felony,  and  the  crime  be  adjudged  upon  such  verdict  to  be  but  a  ^^^  *'  foratrcs- 
trespass,  (a)  Judgment  may  be  given  upon  it  as  for  a  trespass  ('(^Kelvnge, 
only.     Also,  if  on  an  indictment  of  trespass  the  fact  appear  to  29.  so. 
have  been  felonious,  it  hath  been(6)  adjudged,  that  the  defendant  ^'^"'V^^' 
may  be  found  guilty  of  the  indictment  as  it  is  laid,  because  the  ^i[ .     ^^^^' 
king  may  proceed  against  the  offender  as  he  thinks  fit,  either  as  a  (a)  C.  Jac.  497. 
trespasser  or  a  felon.     But  the  contrary  is  (c)  said  to  have  been  ^^*  ^^7^^^ 
holden  by  the  late  chief  justice  Holt  ;  and  it  hath  been  (d)  ad-  stra.  1133!*^**** 
judged,  that  if  it  appear  in  an  action  of  trespass  that  the  taking  where  this  is  de- 
was  felonious,  no  verdict  ought  to  be  taken  unless  the  defendant  /ix^^^i^**^* 
have  been  before  tried  for  felony,  because  the  suffering  of  such  jq.    t  Lerinz 
actions  might  be  a  means  to  prevent  prosecutions  for  felonies.      sos.  Vide  sap| 

c.  35.  s.  5.  and 

c  36.  s.  d.  than  an  acquittal  or  judgment  against  a  man  in  an  action  or  indictment  of  trespass  is  no  bar  on 
an  indictment  or  appeal  of  larceny.  Kelvnge,  30.  (c)  6  Mod.  77.  (d)  2  R.  Abr.  556.  557,  Noy,  16. 
Vide  1  Jooes,  147.    Noy,  83.    Latch.  145. 1  Mod.  283.    Cont.  Bracton,  cited  S.  P.  C.  98.  83. 

Sect.  7.  Eighthly,  That  it  hath  been  holden,  that  a  verdict  Commonly  it  is 
acquitting  a  defendant  of  the  death  of  a  man,  found  against  him  fora"for*tiwv 
by  the  coroner's  inquest,  ought  not  to  be  received  unless  it  shew  usaailysay^per- 
what  other  person  did  the  fact ;  but  for  this  I  shall  refer  to  chap-  >ons  unknown 
ter  nine,  section  thirty-three.  3ui!  305.^***^ 

Sect.  8.  Ninthly,  That  on  an  indictment  for  a  riot  against 
three  or  more,  if  a  verdict  acquit  all  but  two,  and  find  them 

guilty; 


M 


M 
«« 


^1)  Comer  was  indicted  for  burglary, "  and  that 
he  one  diamond  necklace,  &c.  did  feloniously 
and  burglariously  steal,  &c."  The  verdict  was 
guilty  of  stealing  in  the  dwelling  house.  Not 
guilty  of  the  burglary."  On  sSth  November, 
1744,  all  the  judges  agreed,  that  the  fact  of  larceny 
being  laid  to  constitute  the  burglary,  and  not  the 
intention  of  felony,  vide  1  Hale,  599.  560.  the  ac- 
quittal of  the  burglary  included  an  acquittal  of  the 
larceny  in  the  dwelline- house,  and  that  he  was  in-- 
titled  to  clergy  on  this  manner  of  taking  the  ver- 
dict. But  if  the  verdict  had  acquitted  htm  of 
breaking  and  entering  the  house  in  the  nighttime, 
and  found  him  guilty  of  the  rest  of  the  mdictment; 
this  finding  would  have  included  Uie  offence  of 


stealing  soods  in  the  dwelling-house,  and  then  by 
It  Ann.  he  would  have  been  excluded  from  clergy. 
And  in  the  King  v.  Withal  and  Overhand  at 
Guildford  Assizes,  1772,  for  burglary,  the  jory 
found  a  verdict  "  not  guilty  of  br(>aking,"  but 
"  guilty  of  stealing  in  the  dwelling-house."  It 
was  objected  that  the  prisoners  could  not  be  ousted 
of  clergy  by  12  Ann.  because  there  was  no  se- 
parate count  to  support  that  charge.  But  all  the 
judges  were  unanimous  that  the  prisoners  wero 
ousted  of  clergy ;  for  an  indictment  for  burglary 
contains  every  charge  that  is  necessary  on  the 
twelfth  of  Ann.  M.S. 
(3)  Now  £15  by  1  Geo.  4.  c.  117. 


622 


OF  VERDICT. 


Bk.2; 


(g)4StTT. 
160, 161. 


. .  p  gniitj;  or  on  an  indictment  for  a  conspiracy,  if  tke  verdict  acquit 

203.  ^iSdkeid,  ^^  ^^^  ^°®'  ^^  ^^^  ^^^  guilty,  it  is  repugnant  and  (e)  yoid  as  to 
385.  t  St  Tr.  the  two  found  guilty  in  the  first  case,  and  as  to  the  one  found 
^'^^h.\^^J'  guilty  in  the  second,  unless  the  indictment  charge  them  with 
Year-Book  of  having  made  such  not  or  conspiracy  stmul  cum  ants  juratortbus 
11 H.  4.  s.  pi.  5.  ignotis ;  for  otherwise  it  appears  that  the  defendants  are  found 
^8  V  ^^^^^'  guilty  of  an  offence  whereof  it  is  impossible  that  they  should  be 
thaViQch^iM^.  guilty ;  for  there  can  be  no  riot  where  there  are  no  more  persons 
diet » repag-  than  two,  nor  can  there  be  a  conspiracy  where  there  is  no  part- 
nant,  and  there-  jj^^^  Yet  it  seems  (f)  agreed,  that  if  twenty  persons  are  indicted 
would  not  re-  ^^^  *  ^ot  or  conspiracy,  and  any  three  found  guilty  of  the  riot,  or 
ceWeit,  botMnt  any  two  of  the  conspiracy,  the  verdict  is  go<>d  (l). 

the  jury  back 

again,  whereupon  they  found  both  of  tke  defendants  guUty.     (/)  4  St  Tr.  160. 161. 

Aa4  (g)  where  several  are  indicted  for  treason  or  felony,  or 
other  crime,  which  may  be  as  well  done  by  one  only  as  by  more, 
bMn  hoiden  ^  verdict  (H)  may  find  one  of  the  defendants  only  guilty,  and 
That  on  no  in-  acquit  all  the  rest.  And  in  like  manner  it  seems  (»')  agreed, 
dictmentof  bttiw  ^]^^(  ^  verdict  on  an  information  on  a  penal  statute  against  several 
fek^y  agaimr  P^r^o^^^  jointly  charged  with  the  offence  against  the  statute,  may 
A.  and  B.  the  acquit  soQie  and  find  others  guilty ;  because  though  the  words  of 
jury  cannot,  ^^  information  be  joint,  yet  in  judgment  of  law,  each  defendant 
MUDeeTTdeo^  IS  severally  charged  for  his  own  offence.  And  in  like  manner 
againttboth^nd  (k)  it  seems,  that  the  defendant  in  such  information  may  be 
A.  guilty  of  the  found  guiltj  for  a  less  time  or  degree  than  is  laid,  unless  the 
b"*^  Se  felony  o^*^!^^  consist  in  doing  some  entire  thing,  which  must  be  pre- 
only.  1  Sid.  171.  cisely  proved  in  the  same  manner  as  it  is  laid. 

Vide  S  Hale, 

293.    (i)  Vide  lup.  c.  26.  s.  75.    (k)  Vide  sup.  c.  96.  s.  75»  4  St  Tr.  160. 161. 

(0  Vide  Rez  v.  Sect.  9*  T^NTHLY,  That  the  Court  in  judging  upon  a  special 
Messen^  and  yerdict  is  confined  to  the  facts  expressly  found,  and  cannot  sup* 
rt^iiexv'  ply  ^be  want  thereof,  as  to  any  material  part,  by  any  argument  or 
Plummer,  Kely.  implication  from  what  is  expressly  found  (2) ;  and  therefore 
iV-'«??n,L.    wlicre  an  indictment  set  forth  that  the  defendant  discharged  a 

gun  against  J.  S.  and  thereby  gave  him  a  mortal  wound,  8^. 
and  the  special  verdict  found  that  he  discharged  a  gun  and 
thereby  killed  J.  S.  but  did  not  expressly  say  that  he  discharged 
it  against  J.  S.  it  was  (/)  adjudged,  that  the  Court  could  not  take 

Doug.  207.  it 

Rexv.  Phillips, 

Cowp.  830.  for  the  precision  with  which  special  verdicts  must  find  the  necessary  factB^-^.  B.  On  4 
special  verdict  for  morder  the  Court  are  judges  of  the  malice.  Ld.  Raym.  1485.  Str.766. 


Royce,  4Burr. 
2075.    Rex  v* 
Frandsj  Str. 
1015.    Corny. 
748.   Rex  v. 
Borthwick, 


(1)  It  has  been  determined,  where  only  two  are 
found  guilty  of  riot,  or  only  one  found  guilty  of 
conspiracy,  they  having,  in  both  cases,  been  in- 
dicted with  others,  that  judgment  shall  be  given 
against  them.  Strange,  199.;  even  thou^  the 
ottiets  who  were  indicted  do  not  come  in  to  trial. 
Strange,  1227.  12  Mod.  262.  So  where  six  wese 
indicted  for  a  riot,  and  two  of  them  died  before 
trial;  two  were  acquiU^i  and  two  only  foi^id 
suilty  ;  yet  judgpienC  was  given. upon  this  verdict; 
tot  by  Lord  Mansfie^>  they  nost  have  been  found 
guilty  with  one  or  bo^.of  those  who  had  Qot  been 
tried,  or  it  could  not  have  been  a  riot  Burrow, 
1262. 

(2)  If  the  verdict  do  not  .s.utfciently  ascertain 
the  fact,  a  scntra/amof  i«fM9o.ou^t  to  issae«  Skin. 


667,  Ld.  Raym.  1521.  for  a  special  verdict  can- 
not be  amended  in  capital  cases,  per  Ld.  Holt,  Ld. 
Raymond,  141.  Yet  in  the  case  of  Sarah  Haael, 
Lord  Mansfield  said  it  mig^t  if  there  were  minutes 
to  amend  it  by,  M.S.  Easter,  24  Geo.  S.  and  in 
forgery  a  special  verdict  was  amended  because  the 
faoTt  was  committed  b^r  the  defendant,  Stranse, 
844.— If  a  special  verdict  find  only  part  of  tne 
matter  in  issue,  or  do  not  take  in  the  whole  issue, 
or  if  the  imperfection  be  such  that  judgment  can- 
not be  given,  it  is  bad.  Ld«  Ravm.  1582.  Cro. 
Jac  31.  But  if  there  be  several  issues,  and  the 
jury  find  only  son^e  of  them,  the  Court  may  ^ve 
judgipent,  Stra.  845.  for  in  a  general  verdict  upon 
several  counts,  if  any  one  of  them  is  good,  it  is 
saficlunt  in  criminal  cases,   Sak.  384.  Soug.  730. 
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it  from  Uie  other  circumstaiices  of  the  fact,  ivhich  were  expressly 
found*  though  they  were  as  full  to  the  purpose  as  possible  they 
could  well  be,  that  the  defendant  discharged  the  gun  against 
J.S. 

Sect.  10.  Eleventhly,  That  it  hath  been  (m)  adjudged,  that  (m)  Saunders, 
where  an  indictment  found  at  the  assizes  is  removed  into  the  ^^' 
king's  bench  by  certiorari,  and  there  the  defendant  pleads  not 
guilty,  et  de  hoc  ponit  se  super  patriam,  et  T.  F.  miles,  coronator  et 
attomatus  dom'  regis,  S^c.  similiter,  and  thereupon  the  defendant  /„)  see  B.  i.  c. 
is  found  guilty  of  the  offence  in  indictamento  pri^dicf  interius  ei  it.  i.  9.  What 
imposit*  prout  pradicf  T.  F.  interius  versus  eum  queritur,  the  ver-  »  a  good  yer- 
dict  is  good ;  for  these  words prout pradict' T.  F.  interius  versus  dictoentoffor- 
eum  queritur  shall  be  rejected  as  surplus,  (n)  repugnant  and  void,  gery,  B.  i.  c. 
and  the  verdict  is  complete  without  them.  «i.8.«7.p.soi. 

Sect.  11.  TwELFTHLY,  That  it  hath  been  (o)  adjudged,  that  (o)i  Ander. 
if  the  jury  acquit  a  prisoner  of  an  indictment  of  felony  against  cromp  lu 
manifest  evidence,  the  court  may,  before  the  verdict  is  recorded,  Aleyn,  12. 
but  (p)  not  after,  order  them  to  go  out  again  and  reconsider  the  ^  ^^  '^'^  ^*^- 
matter ;  but  this  is  by  many  thought  hard,  and  seems  not  of  late  j^^(^ro"iJ^*' 
years  to  have  been  so  frequently  practised  as  formerly.     Also  s  Hale,  '299. ' 
there  are  (q)  instances  where  defendants  acquitted  against  plain  ^^^'  loiter, do. 
evidence,  of  felonies  and  other  enormous  crimes,  have  been  igaiMUheopi!* 
bound  to  their  good  behaviour.  nion  of  Croke 

and  Berkeley, 
and  Cro.  Jac.  507.     Vide  2  St.  Tr.  60,  611.  where  the  Conrt  upon  the  acquittal  of  the  defendants  of  the 
mdictment  against  them  for  a  riot,  committed  them  for  their  contempt  to  the  Court  during  the  trial. 

Sect,  12,  However,  it  is  settled,  that  the  court  cannot  set  aside  W  ^^^c'^ 
a  verdict  which  (r)  acquits  a  defendant  of  a  prosecution  properly  King  v^^m^t, 
criminal^  as  it  seems  that  they  n^ay  a  verdict  that  (5)  convicts  Hilary,  4  Geo. 
him,  for  having  been  given  contrary  to  evidence,  and  the  direc^  wn^h^w*"  w 
tions  of  the  judge,  or  any  verdict  whatever  for  (t)  mis-trial.  Iix'of  the^j^dges 

against  six,  that 
a  new  trial  was  not  grantable  upon  an  acquittal  on  an  information  in  the  natnre  of  a  quo  wammto,  beeause 
it  sounds  in  the  criminality.  1  Keble,  124.  2  Keble,  403.  404.  Whether  it  be  granUble  for  a  cor- 
rupt practice  in  obtaining  a  yerdict,  1  Levinz,  9.  10.'  124.  Sid.  153*  154.  1  Keble,  546.  568.  590. 
3  keble,  179.  409.  Show.  S36.  That  it  is  not  gnintable  where  the  acquittal  was  occasioned  by  a  slip 
in  an  indictment  of  perjury  in  varying  from  the  origuial  record,  2  Keble,  409.  See-the  case  of  I^rris  v» 
lyler,  Cowp.  37.  (f)  Adjudged  2  Jones,  163.  3  Keble,  525.  1  Lerinz,  9.  But  it  is  doubted,  1 
Keble,  124. 127.  5  Mod.  350.  1  Sid.  49.  and  Uie  contrary  is  ruled,  2  Keble,  39^.  403.  (l)  See  Coke, 
44.  '1  Keble,  546.  Supra,  c  23.  s.  92.  and  c.  36.  s.  15.  Vide  2  Hale,  310.  4  Comm.  354.  1  LeTin2^9. 
T.  Jones,  163.    10  St.  Tr.  416.    See  Gibson's  case  cited  in  the  case  of  Eddows  v.  Hopkins,  Doug.  377. 

t  Sect,  13.  And  whereas  persons  acquitted  on  their  trials,  or  How  prisoners 
having  no  indictments  found  against  them,  are  frequently  detained  *^*5!^  ^"" 
in  prison,  by  gaolers  on  account  of  their  fees,  it  is  enacted  by  the  verd^of  a(> 
14  Geo.  3.  c.  20.  "  That  every  prisoner  charged  with  anyfelony  quittal. 
**  or  other  crime,  or  as  an  accessary  thereto,  before  any  court  hold- 
'^  ing  criminal  jurisdiction  in  England  and  Wales,  against  whom  no 
**  bill  of  indictment  shall  be  found  by  the  grand  jury,  or  who  on 
*'  trial  shall  be  acquitted,  or  who  shall  be  discharged  by  proclama-- 
*'  tion  for  want  of  prosecution,  shall  be  immediately  set  at  large  in 
'*  open  court  without  the  payment  of  any  fee  or  sum  of  money  to 
*'  the  sheriff,  gaoler^  or  keeper  of  the  gaol  or  prison  from  whence 

"  sue  h 
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*^  such  prisoner  shall  be  so  discharged  and  set  at  liberty.  And 
'^  the  treasurer  of  every  county^  &c.  on  receiving  a  cettificate 
from  the  judge^  &c.  shall  pay  out  of  the  county  rate,  a  sum  not 
exceeding  135.  and  4J.  for  every  prisoner  so  discharged,  to  the 
*'  sheriff,  gaoler,  or  keeper  as  aforesaid." 


u 


\ 


CHAP.  XLVIII. 


OF  JUDGMENT. 

Ch.  26. 8.76.     Having  shev^n  already  what  judgment  is  good  on  an  infop* 

mation,  or  action  qui  tarn ;  where  it  may  be  saved  by  an  award  of 
W  J}*-*^-  ^^'^^  transportation  ;  (a)  and  that  judgment  in  high  treason,  not  being 
Sidney^^we,  f^T  counterfeiting  the  coin  or  seal,  &c.  shall  not  be  arrested  for 
dStTriala,794.  mis writing  or  mispelling,  or  false  or  improper  Latin:  having 
RoseweirsCase,  also  premised,  that  by  the  course  of  the  court  of  king's  bench, 
knightJey'i  *  upou  every  conviction  in  that  court  of  a  crime  (b),  capital  or  not 
Case,  4  St  Tr.  (c),  whether  by  (d)  verdict  or  confession,  the  party  is  to  have  four 
V^ik  <;  T  77  ^*y*  ^^  move  in  (e)  arrest  of  judgment,  if  there  be  so  many  days 
d)  4  St  Tr.  '  remaining  of  the  term ;  and  if  not,  (/)  then  the  longest  time  that 
210.  can  be  had  in  the  term :  having  also  premised,  that  on  a   con- 

(')  ®°*i|l  viction  of  homicide  se  defendendo  or  per  infortunium^  no  (^) 

302.  chief  jas-  judgment  at  all  is  to  be  given,  but  the  party  let  to  mainprize  m 
ticeHalerefased  order  to  purchase  his  pardon: 

to  hear  any 

motion  in  arrest  of  Jadgment  of  a  scandalous  conspiracy ;  bat  in  my  own  experience  I  never  knew  snch  a 
motion  refosed  to  be  heard.  (/)  4  St  Tr.  217.  Yet  in  the  Lord  Grey's  case,  7  St  Tr.  tS.  the  court 
would  not  give  judgment  on  a  conviction  for  a  misdemeanor,  because  there  were  not  four  days  left  of  the 
terra.    (^)  Summary,  269.    2  Hale,  395.    Sup.  c.  37.  sect  2. 

I  shall  further  endeavour  to  shew  the  nature, 

1.  Of  judgment  by  express  sentence  to  the  punbhment  propec 
for  the  crime. 

2.  Of  judgments  without  any  such  sentence. 

Of  jud^ents  by  such  express  sentence  in  criminal  cases  there 

are  two  kinds, 

« 

1.  Such  as  are  fixed  and  stated,  and  always  the  same  for  the 
same  species  of  crime. 

2.  Such  as  are  discretionary  and  variable  according  to  the  dif- 
ferent circumstances  of  each  case. 

And  FiBST, — Of  fixed  and  stated  judgments. 

(K)  t  StTr.  'S^^^'  ^'  ^^  ^^  which  it  seems  (A)  agreed,  that  the  law  makes 

704.  3  Inst  31.  no  distinction  between  a  peer  and  a  commoner,  or  between  a 

common 
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oommon  or  ordraaty  case^  and  ooe  attended  with  extfaordiaary  ^-^  Hetley, 
circunntanoes ;  for  which  reason  it  was  (i)  adjudged  in  Felton's  i26.  litt.  Rep. 
case,  who  was  convicted,  by  confession,  of  the  murder  of  the  ^'^'  ^^^' 
Duke  of  Buckingham,  that  the  Court  could  not  order  his  hand  ^^  ^^     ' 
to  be  (ft)  cut  off,  nor  make  it  part  of  the  sentence  that  his  body  (fc)  Agreed,  s 
should  be  hanged  in  chains,  but  that  the  body,  after  execution,  *°»^  i^Vi 
being  at  the  king's  disposal,  might  be  hanged  in  chains,  (/)  or  that  the  Court 
otherwise  ordered,  as  the  king  should  think  fit.  amDot  order  the  ^ 

hand  to  be  cut 
off  hi  any  case  wherem  it  u  not  the  slated  judgment    See  Bk.  1.  p.  61.    (0  Vide  infi«,  c.  51.  s.  IS. 

Of  such  fixed  and  stated  judgments,  the  most  remarkable  are 
those  for, 

1.  Judgment  for  treason. 

2.  Judgment  for  felony. 

3.  Judgment  for  praemunire. 

4.  Judgment  for  misprisions. 

Sect  S.    FiBST,  The  settled  (m)  judgment  at  (n)  this  day  ,  v .  t   .  -^a 

•     *  r       u-   L   4.    '  -.      1  ^*        -.     aU  •  («)3lnst210, 

against  ^  man  for  high  treason,  not  relating  to  the  cpm,  seems  ^ii. 

to  be,  that  "  he  shall  be  (o)  carried  back  to  the  place  from  i  Hale,  360,351. 

"  whence  he  came,  from  thence  to  be  {p)  drawn  to  the  place  of  |  ^"^n^ilj 

execution,  and  be  there  hanged  by  the  (q)  neck,  and  cut  (r)  piowden,  387. 

down  alive,  (1)  and  that  his  («)  entrails  be  taken  out  and  (t)  burnt  Co.  £nt  361. 

"  before  his  face,  and  his  head  cut  off,  and  his  body  diVided  into  ^f  wSl^^J}-™^ 

''  four  quarters,  and  his  head  and  quarters  disposed  of  at  the  judgment  was ' 

^'  king's  given  against 

two  convicted  of 
high  treason,  that  one  should  have  his  eyes  put  out,  and  the  other  in  erucem  toUatur,  Mad.  Exchequer, 
fol.  6.  (p)  S.  P.  C.  182.  But  this  clause  is  wholly  omitted  in  Summary,  ?68.  and  3  Inst  210.  and  in 
Pkowden,  387.  it  is  thus  expressed,  guod  prccf  R.  D.  ducerelurper  ffrarfat  eonstabuka*  usque  dictam  turrim 
London,  et  deinde,  4^.  And  in  Coke's  Entries,  361.  b.  it  is  thus,  quod  vned'  T.  B.  duceOur  'per  pnpfat 
Marese,  utque  prisonam  Mar'  Marese,  Domini  Regitf  &c.  (p)  S.  P.  C.  182.  it  is  expressed,  that  he  shall  be 
drawn  upon  an  hurdle :  and  Plowden,  387.  it  is,  that  he  shall  be  drawn  through  the  middle  of  the  dty  of 
London  to  the  gallows  at  Tyburn  :  also  in  Coke's  Entries,  361.  and  3  Inst.  310.  a  particular  place  of  ex^ 
ecution  is  mentioned,  (g)  S:  P.  C.  182.  and  3  Inst  110.  But  Plowden,  387.  Co.  Ent  361.  and  Sum- 
mary, 268.  it  is  only  said  quod  tuependatur,  without  adding  per  eoUum^  (r)  3  Inst  1 10.  S.  P.  C.  182. 
Plowden,  387.  Co.  Ent.  361.  But  this  is  omitted.  Summary,  268.  (f)  This  clause  is  thus  expressed,  3 
Inst  210,  21 1 .  Plowden,  387.  Coke's  Entries,  361 .  quod  interiora  tua  extra  ventrem  tuum  eapumtur,  with- 
out mentioning  the  cutting  off  of  the  privy  members;  and  so  is  Summary,  268.  2  Hale,  397.  and  the 
latter  precedents.  But  S.  P.  C.  182.  is  express,  that  they  shall  be  cut  off.  (t)  S.  P.  C.  102.  Butm 
Plowden,  387.  Coke's  Entries,  361.  3  Inst.  211.  it  is  thus  expressed,  tpio^  vioente  combwnmtwr.^'^-' 
Vide  also  Skinner,  442.    Carthew,  318.  349. 

(1)  This  judgment,  as  to  cutting  down  alive,  &c.  the  king's  disposal ;  and  that  it  is  expedient  in  the 

is  altered  by  the  st.  54  G.  3.  c.  146.  which  passed  said  cases  of  high  treason  to  alter  the  sentence  or 

"  to  alter  the  judgment  in  certain  cases  of  high  trea-  judgment  now  required  by  law  ;"  and  then  enactsi 

son,"  and  which  recites,  that  *'  in  certain  cases  of  high  '*  That  in  all  cases  of  high  treason  in  which,  as  the 

treason,  as  the  law  now  stands,  the  sentence  or  judg-  "  law  now  stands,  the  sentence  or  judgment  or- 

ment  required  bylaw  to  be  pronounced  or  awarded  *'  dained  by  law  is  as  aforesaid,  the  sentence  or 

agunst  persons  convicted  or  adjudged  guilty  of  "  judgment  to  be  pronounced  or  awarded,  from  and 

the  said  crime,  in  such  case  is,  that  tbey  should  be  "  after  the  passing  of  this  act,  against  any  person 

drawn  on  an  hurdle  to  the  place  of  execution,  and  "  convicted   or  adjudged  guilty,  shall  be,  that 

there  be  hung  by  the  neck,  but  not  until  they  are  "  such  person  shall  be  drawn  on  an  hurdle  to  the 

dead,  but  that  they  should  be  taken  down  again,  "  place  of  execution,  and  be  there  hanged  by  the 

and   that  while  they  are  yet  alive  their  bowels  *'  neck  until  tuch  person  be  dead,  and  that  after- 

shouM.be  taken  out  and  burnt  before  their  (aces,  "  wards  the  head  shall  be  severed  from  the  body 

and  that  afterwards  their  heads  should  be  severed  "  of  such  person,  and  the  body,  divided  into  four 

from  their  bodies,  and  their  bodies  be  divided  into  '*  quarters,  shall  be  disposed  of  as  his  majesty  ao4 

four  quarters,  and  their  heads  and  quarters  be  at  "  his  successors  shall  think  fit" 
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**  king's  pleasure.'^  And  I  find  little  or  no  yftriatiQn  in  aubtltBoe 
from  this  judgment,  but  only  in  some  circumstances*  for  which  I 
shall  refer  to  the  notes  in  the  margin  and  the  State  Trials. 

Sect.  4.    It  hath  been  always  agreed  to  be  proper  judgment 

(u)%,v  C  against  a  man  for  high  treason  at  common  law^  in  counterfeiting 

189.  the  king's  (u)  coin  or  (jr)  seal,  that  he  shall  be  drawn  to  the  place 

3  Inst  17.  Qf  execution,  and  there  hanged  by  the  neck  till  he  be  dead.    Biit 

1  HakTsM*^^  there  have  been  (y)  great  opinions,  that  the  judgment  against  a 

2  Hale,  397*.  man  for  clipping,  and  other  offences  against  the  coin,  made  Uea- 
C.  Car.  383.  ^on  by  Statute,  shall  be,  to  be  drawn,  hanged  and  quartered,  as  for 
ii).  F.^CoJ's  other  high  treasons ;  because  it  is  a  general  (2)  rule,  that  where  a 
B.  Treas.  9,  Statute  makes  an  offence  treason  or  felony,  it  gives  it  the  like  in- 
(«)  Fieta«  b.  1.  cidents  that  belong  to  a  treason  or  felony,  by  the  common  law ; 
MS. P. C.  y^^  inasmuch  as  high  treason  at  common  law  in  counterfeiting 
182. 3.  Inst.  17.  the  coin  had  judgment  only  of  drawing  and  hanging ;  and  it  is  a 
Sammary,  19.  reasonable  construction,  that  the  makers  of  the  statutes,  which 
sectTi.^  ^  ^  made  other  offences  concerning  the  coin  high  treason,  intended 
(a)  See  2  Jo.  to  give  such  offences  the  like  (a)  incidents  with  high  treatons 
233.  Sup.  25.  against  the  coin  at  the  common  law,  and  not  to  make  inferior 
?&)  Dver*230.  o^<^"<^6s  ^^  ^^is  kind  subject  to  heavier  punishment  than  the 
2  Levinz!  98.  *  greater ;  it  seems  to  be  (6)  settled  at  this  day„  that  the  judgment 

2  Jones,  233.  for  such  offences  shall  be  the  same  as  for  counterfeiting  the  coin, 
Il^mon<f^234.  ^*  ^^  ^^^  common  law,  t.  e.  of  drawing  and  hanging  without 
1  Vcutris,'254.    quartering. 

(e)BatjBm:t.  Sect.  5.    It  hath  been  (c)  long  {d)  agreed,  that  the  judgment 

104.  it  18  said,  against  a  man  for  petit  treason  is  the  same  wi(^  that  for  counter- 

^mMwOTftrfi  ^'^it'og  the  coin,  viz,  that  he  shall  be  (e)  drawn  to  the  place  of  ex- 

dmxMrvmmo-  ecution,  and  there  hanged  by  the  neck  till  he  be  dead. 

vimt.  (<i)3ln6t2ll.  1  Hale,  382.  2  Hale,  399.  S.P.C.182.  19  H.  6.  47.  Ab.  F.  Corone,  7. 
B.  Treason,  8.  33  Assize,  7.  Ab.  B.  Treason,  15.  F.  Corone,  210  (e)  See  21  £.  3.  17.  Ab.  F.  Co- 
lone,  447.  B«  Corone,  38.  where  an  approver,  becoming  nonsuit,  had  judgment  to  be  hanged  only,  and 
not  drawn,  chough  he  stood  indicied  of  petit  treason.  But  the  case  b  obscure  botli  in  the  Reports  and 
Abridgments. 

CH  Preface  to  Sect.  6.  The  judgment  against  a  (f)  woman,  in  all  cases  of 
the  6th  Report,  treason,  whether  high  or  petit  treason,  is,  that  she  shall  be 

3  Inst.  211.        drawn  to  the  place  of  execution,  and  there  burnt. 

S.  P.  C.  182.  '^ 

F.  Corone,  383.  23  Assize,  2.  Ab.  Bro.  Treas.  26.  12  Assize,  SO.  Ab.  B.  Corone,  74.  B.  Tren- 
ton, 12.    F.  Coione,  170.    1  Rich,  3.  4.    Ab.  F.  Corone,  46. 

But  this  judgment  of  burning  women  is  altered  by  the  stat. 

SO  Geo.  3.  c.  48.  which  recites,  that  it  is  expedient  Chat  the 

judgment  which  is  required  by  law  to  be  given  and  awarded 

Burning  of        agamst  any  woman  or  women  m  the  cases  of  high  treason  or  of 

^°"^jp  trfa-  petit  treason  should  be  no  longer  continued  ;  and  then  enacts, 
SOB  abolished.     ,,  rj^y^^^  f^^^  ^^^  ^f^^^  ^^  gfjj^  ^^^  ^^  j^^^^^  ^^^  thousand  seven 

*^  hundred  and  ninety,  the  judgment  to  be  given  and  awarded 
against  any  woman  or  women  conVicted  of  the  crime  of  high 
treason,  or  of  the  crime  of  petit  treason,  or  of  abetting,  procur- 

'^  ing,  or  counselling,  any  petit  treason,  shall  not  be,  that  such 
woman  or  women  shall  be  severally  drawn  to  the  place  of  ex- 
ecution, and  be  there  burned  to  death ;  but  that  such  woman 
or  women,  being  so  convicted  as  aforesaid,  shall  be  severidly 

«  drawn 
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'^  drtwn  to  (he  pUoe  of  execotion,  and  be  there  hanged  by  the 
'*  aack  until  she  or  they  be  severally  dead ;  any  law  or  usage  to 
^^  the  cQOtrary  thereof  iu  anywise  notwithstanding.'' — Sect.  1. 

If  any  woman  or  women  shall  be  convicted  of  the  crime 
of  petit  treason,  or  of  abetting,  procuring,  or  counselling  any 
petit  treason,  then  and  in  every  such  case  such  woman  or 
wonien  shall  be  subject  and  liable  to  such  further  pains  and  pe- 
nalties as  are  particularly  specified  and  declared  with  respect  to 
persoos  convicted  of  wilful  murder,  in  an  act  passed  in  the 
twenty-fifth  year  of  the  reign  of  king  George  the  second,  [25 
Geo.  2.  c  37.]  ''  and  the  court  before  whom  any  such  woman  or 
women  shall  be  convicted,  shall  pass  sentence  at  such  time,  and 
shall  give  such  orders  with  respect  to  the  time  of  execution,  the 
*^  disposal  of  the  convict's  body  after  execution,  and  all  such  other 
matters  and  things  as  are  directed  to  be  ^ven  by  the  said  act 
with  respect  to  persons  convicted  of  wilful  murder." — Sect.  2. 

Sect.  7-   Secondly,  The  judgment  against  a  man   or  (^)  /  n^rjci,  s  4 
woman  for  felony,  of  death,  hath  always  been  the  same  (A)  since  Ab.  P. Cor!  46.* 
the  reign  of  Henry  the  First,  viz.  that  he  or  she  be  (i)  hanged  by  (h)  $  Inst  53. 
the  (i)  neck  till  (/)  dead,  which  in  the  Roll  (m)  is  shortly  entered  J^f^f  s^^^^' 
thus, "  sus.  per  colW  ( 1 )  s  Inst  t\  \.  f. 

Corone,  237. 
See  the  citations  to  the  next  letter,  (fc)  The  words  per  eottam  are  omitted  Coke's  Entries,  60.  352,  353. 
355.360.  Rastal,  42.  53.  55.  (/)  3  Inst.  53.  211.  Sam.  268.  6  £.4. 4.  But  this  is  omitted,  6  U. 
4.  6.  S.  P.  C.  182.  Rastai*s  Entries,  42,  53.  55.  the  precedents  in  Coke's  Entries  cited  to  letter  k, 
eome  oiajj  under  as  &£.  (m)  S.  P.  C.  182.  5  Modem,  22.  For  the  judgment  and  proceedings  in 
murder,  vide  25  Geo.  2.  c.  37.    Post,  ch.  51.  sect.  10.  * 

The  judgment  in  cases  of  murder  differed  not  at  ^common 
law  from  the  judgment  in  other  cases  of  capital  felonies.  But 
by  the  above  cited  statute  of  25  Geo.  %.  c.  37*  for  the  purpose 
of  exciting  a  greater  horror  against  that  crime,  it  is  enacted, 

"  ITiat 


(1)  From  tkue  Tiriety  of  offences  which  are de-  "be recommended  for  the  Royal  mercy,  it  shall 
clared  by  statute  to  be  felonies  without  benefit  of  "  and  may  be  lawful  for  such  court,  if  it  shall  think 
clergy,  if  the  judgment  were  always  carried  into  "  fit  so  to  do,  to  direct  the  proper  officer  then 
eifect,  the  sanguinary  consequences  of  our  penal  "  being  present  in  the  court  to  require  and  ask, 
code  would  be  revolting  to  husianity.  It  has  hap-  "  whereupon  such  officer  shall  require  and  ask, 
pened,  therefore,  thai  the  comparatively  few  in-  "  if  such  offender  hath,  or  knowetb  any  thing  to 
stances  in  which  the  sentence  of  the  law  has  been  "  say,  why  judgment  of  death  should  not  be  re- 
executed,  bad  rendered  the  pronouncing  the  judg-  "  corded  against  such  offender ;  and  In  case  such 
neait  of  death  a  mere  hnOvmjvlMen,  and  had  to-  "  offender  shall  not  allege  any  matter  or  tfaiag 
tally  destroyed  tlie  solemn  effect  which  such  a  "  sufficieivt  in  law  to  arrest  or  bar  sudi  jndgmoit, 
judgment  should  impress  upon  its  hearers,  as  well  '*  the  court  shall  and  may  and  is  hereby  authorised 
as  upon  the  unhappy  convict  himsdf.  To  remedy  "  to  abstain  firom  pronouncing  judgment  of  death 
this,  the  Stat,  of  4  Gto.  4.  c.  48.  reciting, "  That  it  is  "  upon  such  offender  \  and  instead  of  pronouncing 
expedient  in  all  cases  of  felony,  except  murder,  "  such  judement,  to  order  the  same  to  be  entered 
the  court  before  whom  the  offender  shall  be  tried  "  of  record,  and  thereupon  such  proper  officer  as 
and  coBtricted  shall  be  authorised  to  abstain  from  "  aforesaid  shall  and  may  and  is  hereby  authorised 
pronooneiog  sentence  of  death,  if  such  court  shall  "  to  enter  judgment  of  death  on  record  against 
be  oCopioion  theoffender  b  a  fit  object  for  the  Royal  "  such  offender,  in  the  usual  and  accustomed  fomi, 
mercy,"  enacts,  "  That  from  and  after  the  passmg  '*  and  in  such  and  the  same  manner  as  is  now 
of  diis  act,  whenever  any  penon  shall  be  con-  "  used,  and  as  if  judgment  of  death  had  actually 
vieted  of  any  felony,  except  murder,  and  shall  "  been  pronounced  in  open  court  against  such  of- 
by  law  be  excluded  the  benefit  of  clergy,  in  re-  "  fender  by  the  court  before  which  such  offender 
"  spect  thereof,  and  the  court  before  which  .such  **  shall  have  been  conyicted."  By  s.  2.  the  judg- 
"  offender  shall  be  convicted  shall  be  of  opinion  ment  thus  recorded  is  to  have  the  same  effect  as  if 
"  that,  under  the  particular  circumstances  of  the  pronounced ;  and  by  s«  3.  this  act  is  not  to  extend 
"  case,  such  offender  is  a  fit  and  proper  subject  to  to  Scotland. 
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(a)  It  was  held 
by  the  twelve 

I'adges  in  Mich. 
>nD,10Geo.S. 
That,  except  in 
the  cases  within 
this  act,  the 
time  and  place 
of  execution  are 
bv  law  no  part 
of  the  judg- 
ment. 

4  Com.  397. 
See  also  3  Burr. 
181$.  in  what 
manner  sen- 
tenoe  shall  be 
pronounced 
agauist  a  mur- 
derer. 
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That  all  persons  (1)  who  shall  be  found  guilty  of  wilful  murder, 
be  executed  according  to  law  on  the  day  next  but  one  after 
sentence  passed  (n),  unless  the  same  shall  happen  to  be  the 
Lord's  day,  commonly  called  Sunday,  and  in  that  case  on  the 
Monday  following — ^That  the  body  of  such  murderer  so  con- 
victed shall,  if  such  conviction  and  execution  shall  be  in  the 
county  of  Middlesex  or  within  the  city  of  London  (2)  or  the 
liberties  thereof,  be  immediately  conveyed  by  the  sheri£F, 
or  sheriffs,  his  or  their  deputy  or  deputies,  and  his  or 
their  officers,  to  the  hall  of  the  Surgeons  Company,  or  such 
other  place  as  the  said  Company  shall  appoint  for  this  purpose, 
and  be  delivered  to  such  person  as  the  said  company  shall  de- 
pute or  appoint,  who  shaU  give  to  the  sheriff  or  sheriffs,  his  or 
their  deputy  or  deputies,  a  receipt  for  the  same ;  and  the  body 
so  delivered  to  the  said  Company  of  Surgeons  shall  be  di»* 
sected  and  anatomized  (3)  by  the  said  surgeons  or  such  person 
as  they  shall  appoint  for  that  purpose.  And  in  cade  such  con- 
viction and  execution  shall  happen  to  be  in  any  other  county  or 
other  place  in  Great  Britain,  then  the  judge  or  justice  of  assize, 
or  other  proper  judge,  shall  award  the  sentence  to  be  put  in 
execution  the  next  day  but  one  after  such  conviction  (except  as 
is  before  excepted),  and  the  body  of  such  murderer  shall  in  like 
manner  be  delivered  by  the  sheriff,  or  his  deputy  and  his  offi- 
cers, to  such  surgeon  as  such  judge  or  justice  shall  direct  for 
the  purpose  aforesaid." 

• 

t  Sect,  8.  By  25  Geo.  2.  c.  37.  8.  3.  and  4.  it  is  also  enacted. 
That  the  sentence  shall  be  pronounced  in  open  court  imme- 
diately after  the  conviction  of  such  murderer,  and  before^  the 
court  shall  proceed  to  any  other  business,  unless  the  court  shall 
see  reasonable  cause  for  postponing  the  same ;  in  which  sen- 
tence shall  be  expressed,  not  only  the  usual  judgment  of  death, 
but  also  the  time  {a)  appointed  hereby  for  the  execution 
thereof,  and  the  marks  of  infamy  hereby  directed  for  such 
offenders,  in  order  to  impress  a  just. horror  in  the  mind  of  the 
offender,  and  in  the  minds  of  such  as  shall  be  present,  of  the 
heinous  crime  of  murder.  But  it  is  provided,  that  after  such 
sentence  lis  pronounced  as  aforesaid,  in  case  there  shall  appear 
reasonable  cause,  it  shall  and  may  be  lawful  to  and  for  such 
judge  or  justice,  before  whom  such  criminal  shall  have  been  so 
tried,  to  stay  the  exe<^ution  of  the  sentence,  at  the  discretion  of 
such  judge  or  justice,  regard  being  always  had  to  the  true  intent 
and  purpose  of  this  act." 

t  Sect. 


(1)  A  peer  indicted  of  felony  and  murder,  and 
tried  and  oonricted  thereof  before  the  lords  in  par- 
liament, ought  to  receive  judgment  for  the  same  ac* 
cording  to  the  provisions  of  tliis  act.  The  Earl  of 
Ferrers*  case,  Foster,  139.    10  State  Trials,  p.  478. 

(2)  Upon  all  executions  in  London,  the  Recorder, 
after  reporting  to  the  King  in  person  the  case  of  the 
several  prisooers,  and  receiring  his  royal  pleasure 
tliat  the  law  must  take  its  course,  issues  his  warrant 
to  the  sheriffs,  directing  them  to  do  execution  on 
the  day  and  at  the  place  assigned. 


(3)  At  a  meeting  of  the  judoes  in  I73t,  to  con- 
sider of  this  act,  it  was  agreed  by  much  the  greater 
part,  that  the  judgment  for  dissecting  and  anato- 
mixing,  and  touching  the  time  of  execution,  ought 
to  be  pronounced  in  cases  of  petty  treason,  though 
murder  b  only  mentioned,  except  in  the  case  of 
women,  and  in  (hat  case  too  the  time  of  execution 
may  be  a  part  of  the  judgment    Foster,  107. 
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t  Sect.  IS.  And  by  25  Geo.  2.  c.  37.  s.  5.  "  It  shall  be  in  the  4  Conm.  toi. 
"power  of  any  such  judge  or  justice  to  appoint  the  body  of  ^^y  .^^^^g'^' 
**  such  criminal  to  be  hung  in  chains.  (6)     But  that  in  no  case  ,.  15. ' 
*'  whatsoever  the  body  of  any  murderer  shall  be  suffered  to  be  4  State  Tr.  90s, 
'*  buried,  unless  after  such  body  shall  have  been  dissected  and  (*^  ^^"ft^' 
**  anatomized  as  aforesaid;  and  every  such  judge  or  juStjce  shall^  judge»  there 
**  and  is  hereby  required  to  direct  the  same  either  to  be  disposed  was  some  doubt 
"  of  as  aforesaid  to  be  anatomized,  or  to  be  hung  in  chains  in  7^*«cther  hang- 
*'  the  same  manner  as  is  now  practised  for  the  most  atrocious  might  erer  be 

*'  offences."  n»de  part  of 

the  jadgnient. 
But  on  debate  it  was  agreed  bv  nine  judges,  that  in  all  cases  within  the  act,  the  judgment  for  dissection 
and  anatounixing  onljr,  should  be  part  of  the  sentence.  And  if  it  should  be  thought  advisable,  the  judge 
night  afterwards  direct  the  hanging  in  chains  hy  special  order  to  the  sheriff,  pursuant  to  the  power  given 
for  that  purpose  in  the  frmam,  Foster,  107.  and  10  St  Tn  39.  notis.  See  also  HalPs  case,  Cases  Cro. 
Law.  91. 

t  Sect,  9-   By  25  Geo.  £.  c.  37.  s.  6.  it  is  enacted,  *'  That  How  a  oon- 
**  from  and  after  such  conviction,  and  judgment  given  thereupon,  deraned  mur- 
"  the  gaoler  or  keeper  to  whom  such  criminal  shall  be  delivered  confinS 
for  safe  custody,  shall  confine  such  prisoner  to  some  cell,  or 
other  proper  and  safe  place  within  the  prison,  separate  and 
^'  apart  from  the  other  prisoners ;  and  that  no  person  or  persons 
**  whatsoever,  except  the  gaoler  or  keeper,  or  his  servants,  shall 
'*  have  access  to  any  such  prisoner,  without  license  being  first 
**  obtained  for  that  purpose  under  the  hand  of  such  judge  or  jus- 
'*  tice  before  whom  such  offender  shall  have  been  tried,  or  under 
"  the  hand  of  the  sheriff,  his  deputy  or  under-sheriff." 

t  Sect,  10.  But  by  25  Geo.  2.  c.  37.  s.  7.  it  is  provided,  "  That  Judges  may  ro- 
"  in  case  any  such  judge  or  justice  shall  see  cause  to  respite  the  1««  the  restraints 
'^  execution  of  such  offender  so  condemned  as  aforesaid,  such  ^     ^  *^^ 
''judge  or  justice  may  relax  or  release  all  or  any  of  the  restraints 
'*  or  regulations  hereinbefore  or  hereinafter  directed  to  be  ob- 
served by  the  gaoler  or  keeper  of  the  prison  where  such  pri- 
soner shall  be  confined,  by  any  license  in  writing  signed  bv  such 
judze  or  justice  for  that  purpose,  for  and  during  the  time  of    , 
such  stay  of  execution." 

+  Sect.  11.  And  by  25  Geo.  2.  c.  37.  s.  8.  it'is  further  enacted.  Convicts  for 
**  That  after  sentence  passed  as  aforesaid,  and  until  the  execu-  murder  to  be 
"  tion  thereof,xSuch  ofiender  shall  be  fed  with  bread  and  water  fed  on  bread 
*'  only,  and  with  no  other  food  or  liquor  whatsoever  (except  j^  ■"  ^^  '  ®  J* 
**  case  of  receiving  the  sacrament  of  the  Lord's  Supper,  and  ex- 
**  cept  in  case  of  any  violent  sickness  or  wound,  in  which  case 
some  known  physician,  surgeon,  or  apothecary,  may  be  ad- 
mitted by  the  gaoler  or  keeper  of  the  said  prison  to  administer 
necessaries ;  the  christian  and  surname  of  such  physician,  sur- 
^eon,  or  apothecary,  and  his  place  of  abode,  being  first  entered 
**  in  the  books  of  the  said  prison  or  gaol,  there  to  remain)." 

t  Sect,  12.  By  25  Geo.  2.  c.  37.  it  is  also  enacted,  **  That  in  Penalty fornot 
"  case  such  gaoler  or  prison-keeper  shall  offend  against  or  neglect  "ecuung  the 
'*  to  put  in  execution  any  of  the  directions  or  regulations  hereby  ^^    °*  ** 
**  enacted  to  be  observed,  such  gaoler  or  prison-keeper  shall  for 
such  offence  forfeit  his  office^  and  be  fined  in  the  sum  of  twenty 
pounds,  and  suffer  imprisonment  until  the  same  be  paid." 

In  cases  of  self-murder,  or  felo-de-se,  when  that  fact  was  found 
by  the  coroner's  inquest,  though  there  could  be  no  judgment  pro- 
nounced 
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4  Geo.  4.  c.  St.  nounced  against  a  dead  man,  yet  as  he  Mras  found  a  felon,  in  addi- 
Felo-de-acDot  ^^^  ^^  ijjg  forfeiture  incurred,  the  coroner  issued  bis  warrant  for 
highway.     '°    burying  the  body  in  a  public  highway,  with  a  stake  to  be  driven 

through  it,  and  without  the  rites  of  sepulture ;  but  this  being  re- 
volting to  the  feelings  of  this  more  civilized  age,  by  st.  4  Qeo.  4. 
c.  52.  it  is  enacted,  "  That  from  and  after  the  passing  of  this  act 
**  it  shall  not  be  lawful  for  any  coroner,  or  other  officer  having 
**  authority  to  hold  inquests,  to  issue  any  warrant  or  other  process 
**  directing  the  interment  of  the  remains  of  persons,  against  whom 
*'  a  findins  of  felo-de-se  shall  be  had,  in  any  public  highway;  but 
**  that  such  coroner  or  other  officer  shall  give  directions  for  the 
*'  private  interment  of  the  remains  of  such  person  felo-de-se, 
"  without  any  stake  being  driven  through  the  body  of  such  person^ 
''  in  the  churchyard  or  pther  burial-ground  of  the  parish  or  place 
in  which  the  remains  of  such  person  might,  by  the  laws  or 
custom  of  England,  be  interred,  if  the  verdict  of  felo-de-se  had 
not  been  found  agaiust  such  person;  such  interment  to  be 
made  within  twenty-four  hours  from  the  finding  the  inquisition^ 
''  and  to  take  place  between  the  hours  of  nine  and  twelve  at 
"  night/' 

Sect.  IS.  For  the  judgment  of  peine  forte  et  dure  upon  all  offen- 
ders standing  mute,  I  shall  refer  to  chap.  30.  sect  l6. 

(s)  Co. Lit.  1 29.  Sect.  14.  Thirdly,  Judgment  in  pramufdre  at  the  suit  of  the 
E  ^s'tT^  ^  (^^  ^^^  agaiust  the  defendant  being  in  prison,  (a)  is,  that  he  shall 
Ab.  F.  Judgm.  be  out  of  the  king's  protection,  and  that  his  lands  and  tenements, 
145.  and  in  goods  and  chattels  shall  be  forfeited  to  the  king,  and  that  his 
Ab*  F^/'rf  't  ^^^y  ^^^^  remain  in  prison  at  the  king's  pleasure ;  but  if  the  de- 
13.'  '  '  fendant  be  condemned  upon  his  (6)  default  in  not  appearing, 
B.  Forfeit.  12.  whether  at  the  suit  of  the  king  or  (c)  party,  the  same  judgment 
^T"ch  '^  shall  be  given  as  to  the  being  out  of  the  king's  protection,  and 
mait  shall  not'  the  forfeiture ;  but  instead  of  the  clause,  that  the  body  shall  re- 
be  given  at  the  main  ill  prison,  there  shall  be  an  award  of  a  capiatur. 

suit  of  the  party, 

on  37  Edw.  5, ;  bnt  io  the  two  last  citations  it  is  holden,  that  the  same  judgment  shall  be  given  at  iho 
suitoftheparty,  on  16  Rich.  S.  (a)  S  Inst.  318.  Supra,  B.  1.  c.  4.  s.  14.  45.  Co.  LitL  1^,  ISO. 
(b)  Vide  B.  1.  c.  4.  s.  14.  Rastal,  466,  467.  3  Inst.  135. 318.  Dalton,  c.  90.  (e)  8  H.  4.  6. 
Ab.  F.  Forfeit.  IS.  B.  Forfeit.  13.  Prsm.  6.  SO.  SO  E.  1 1.  Ab.  F.  Judg.  145.  44  £.  S.  7.  Ab. 
Ilesp.d5.    39  E.  3.37.    Ab.  F.  Retu.  de  Vic.  61.    Attorney,  36.    8  H.  6.  3.    Ab.  B.  Praem.  8.  20. 

Sect.  15.  Fourthly,  The  judgment  against  a  man  for  raisprK- 
(d)  1  Hale,  374.  sion  of  high  treason  (d)  is,  that  he  shall  be  imprisoned  during  hia 
sinst!'^!^'i8.   ''^*^'  ^"^  forfeit  all  his  goods^  and  the  profits  of  his  lands  during 

B.Trea8.i9.25.  his  life. 

Sect,  16.  The  judgment  against  a  man  for  drawing  a  sword  on 
m^Sum^is^^  ^)^^^^f  ^^  striking  any  person  in  the  (e)  presence  of  the  king's 
41  Assise,  35.  higher  courts,  is,  that  he  shall  be  imprisoned  during  life,  and  for- 
Ab.  B.  Fmes,  feit  his  goods,  and  the  profits  of  (f)  his  lands  during  life,  and  that 
Forfeit.  41         ^^^  ^S)  "S^*  hand  shall  be  cut  oft  at  a  certain  place. 

Restit  33.  Scire  Facia,  160.  3  R.  Ab.  76.  judgment  was  given,  that  the  lands  should  be  seised  into 
the  king's  hands,  and  the  king  answered  of  the  profiu  ;  after  which  the  kmg  granted  over  the  lands  as 
forfeited,  and  tlien  pardoned  the  offence  ;  and  the  heir  was  restored  upon  a  teinfada$;  by  which  it  ap* 
pears  that  tlie  inheritance  of  the  lands  was  not  forfeited.  (Vide  sup.  c  37.  s.  54.;  But  in  1  Keble,  751. 
the  judgment  is,  that  the  lands  shall  be  forfeited  during  life ;  and  Dalison,  35.  qwtrt  b  made  by  what 
kw  the  lands  shall  be  forfeited  any  further  than  during  life  ;  yet  3  Inst.  140.  818.  and  39  Asme,  1. 
Ab.  B.  Contempt,  9.  F.  Assize,  333.  Dyer,  188.  F.  Judgment,  174.  F.  Cor.  380.  S.  P.  C.  38. 
Owen,  130.  C.  Eli£.  40.5.  Dalison,  33.  say  in  general,  that  the  land  shaH  be  forfeited,  waCboot  adding 
for  life ;  and  33  £d.  3. 13.  Ab.  F.  Forfeit,  31.  that  the  offendtr  shaU  be  disOihciHvd.  (f>  lo  tbia 
part  of  the  judgment  the  books  abore  cited  generally  agree. 
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Sect*  17'  For'the  jadgneients  for  (A)  striking  in  the  king's  palace,  W  V.  i.  p.  6i. 
for  (f)  rescuing  a  prisoner  from  the  superior  courts  for  perjury,  or  /A^vf'i.  p.6S. 
forgery  on  the  statute,  and  for  the  villainous  judgment  in  conspiracy 
at  the  suit  of*  the  king,  I  shall  refer  to  the  first  book  under  these 
respective  titles. 

Seci*  18.  The  entry  of  the  judgment  for  a  defendant  upon  an 
acquittal  by  verdict,  or  upon  the  plea  of  a  pardon,  is,  Ideo  consiJH 
est  quod  pr^if  A.  B.  de  Ik)  pramissis  eat  inde  sine  die,  or  eat  sine  (J0Co.EntS56. 
die  omitting  (I)  de  pramissis ;  or  de  proditionibus  prcedictis  eat  inde  n^  coke's'Ent. 
(m)  quietus;  or  {n)  thus,  quod  sit  inde  quietus,  S^c.  et  quod  ipse  eat  368,  S59. 
inde  sine  die;  and  upon  the  plea  of  a  release  to  an  appeal,  and  in  R«t;  51.56,57. 
other  cases  of  the  like  nature,  it  is,  Ideo  consid*  est  quod  (o)  prad*  ^^^{  51**    ^' 
A.  quoad  sectam  preS  B.  in  pmmissis  eat  inde  sine  die.    And  (p)  (n)  Rast. 49.57. 
Staundforde  says,  that  upon  the  acquittal  of  one  arraigned  of  w^^'Jp-^ 
treason  or  felony,  the  judgment  is  no  other,  but  that  the  court  ^^^  'P-C.!  x. 
discharges  the  defendant  paying  his  fees. 

Secondly,  As  to  judgments  by  express  sentence,  which  are 
discretionary  and  variable  according  to  different  circumstances, 

Sect.  19'  I  shall  observe  in  general,  that  for  crimes  of  an  infa-  M  3  Inst  sis. 
inotts  nature,  such  as  petit  (q)  larceny,  (r)  perjury,  or  (s)  forgery  W  3St.Tr.487, 
at  common  law,  gross  (t)  cheats,  conspiracy  not  requiring  a  Hobart,62. 
villainous  judgment,  keeping  a  bawdy-house,  bribing  (ti)  witnesses  (ORajm.  81. 
to  stifle  their  evidence,  and  offences  of  the  like  nature  against  the  J  ^'  ^^'  *JJ' 
first  principles  of  natural  justice  and  common  honesty,  it  seems  (t)  c.  Jac  498. 
to  be  in  great  measure  (1)  left  to  the  prudence  of  the  court  to  in-  t  R.  Ah.  78.  H. 
flict  such  corporal  punishment,  and  also  such  fine  and  lien  to  the  ^*      . 
good  behaviour  for  a  (x)  certain  time  (y),  See*  as  shall  seem  most  ^^y^  99'  103. 
proper  and  adequate  to  the  offence,  from  the  consideration  of  the  MiSuTr^trt. 

baseness,  ??^™c.^^l- 

'  (a)  1  Sid.  214. 
(if)  See  C.  Car.  55.  a  decree  of  the  Star^hamber  against  a  Judge  for  bribery,  that  be  should  be  inca* 
pable  of  any  office  of  judicature. 


(1)  There  were  certain  corporal  punishmetits 
tiow  abolished — the  whipping  of  females  is  abo- 
Kshed  by  1  Geo.  4*  c.  57.  It  was  before  partially 
abolished  by  57  Geo.  3.  c.  75.  which  forbade 
*'  public  whipping/'  but  the  latter  statute  has  abo- 
lished it  altogether.  The  punishment  of  the  pillory, 
wbichalso  used  to  be  very  coromoni  is  also  abolished* 
except  in  certain  cases ;  for  by  the  stat  56  Geo.  3. 
c.  138.  intituled,  "  An  act  to  abolish  the  punish- 
ment of  the  pillory,  eicept  in  certain  cases,"  which 
redles  that,  *'  The  punishment  of  the  pillory  has  in 
many  cases  been  found  ineipedient,  and  not  fully 
to  answer  the  purpose  for  ^hich  it  was  intended  ', 
and  it  is  enacted  as  follows,  '*  That  from  and  after 
."  the  passing  of  this  act,  judgment  sliall  not  be 
"  given  and  awarded  against  any  person  or  persons 
*'  convicted  of  any  oRence,  that  such  person  or 
persons  do  stand  in  or  npon  the  pillory,  eicept 
for  the  offences  hereinafter  mentioned ;  any  law, 
statute,  or  usage  to  the  contrary  notwithstanding : 
•*  provided  that  all  laws  now  in  force  whereby  any 
f*  person  is  subject  to  punishment  for  the  taking 
"  uiY  false  oatb,  or  for  committing  any  manner  of 
"  wilful  and  corrupt  perjury,  or  for  the  procuring 
*'  or  subormng  any  other  person  so  to  do,  or  for 
'"  wiUully,  falsely,  and  ootrnptly  affirming  or  dc- 
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"daring,  or  procuring  or  suborning  any  other 
"  person  so  to  affirm  and  declare,  in  any  matter  or 
"  thing,  which,  if  the  same  had  been  deposed  in  the 
*'  usual  form,  would  have  amounted  to  wilful  and 
*'  corrupt  perjury,  shall  continue  to  be  in  full  force 
"  and  effect ;  and.  that  all  persons  guilty  of  any  of 
"  tlie  said  several  offences  shall  incur  and  suffer 
the  same  punishments,  penalties,  and  forfieitures 
as  such  persons  were  subject  to  by  the  laws  and 
statutes  of  this  realm,  or  any  of  them,  before  the 
"  passing*  of  this  act,  and  as  if  this  act  had  not  been 
"  made.  S.  1.  In  all  cases  where  the  punishment 
"  of  the  pillory  has  hitherto  formed  the  whole  or  a 
"  part  of  the  judgment  to  be  pronounced,  it  shall 
*'  and  may  be  lawful  for  the  court  before  whom 
"  such  oft'ence  is  tried,  to  pass  such  sentence  of 
"  fine  or  imprisonment,  or  of  both,  in  lieu  of  the 
"  sentence  of  pillory,  as  to  the  said  court  shall  seem 
"  most  proper :  provided  that  nothing  herein  con- 
"  tained  shall  extend,  or  be  construed  to  extend,  in 
"  any  manner  to  change,  alter,  or  affect  any  punish- 
"  ment  whatsoever  which  mav  now  be  by  law 
'*  inflicted  in  respect  of  any  ofience,  except  only 
"  the  punishment  of  pillory,  in  manner  as  heieio- 
"  above  is  enacted." 
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baaeness^  enoniiity,  and  dangerous  tendency  of  it ;  the  malice, 
deliberation^  and  wilfnlness,  or  the  inconuderation,  Buddenaesa, 
and  surprise  with  which  it  was  committed ;  the  age,  quality,  and 
degree  of  the  offender ;  and  all  other  circumstances  which  may 
any  way  aggravate  or  extenuate  the  guilt. 

Sect.  20.  And  at  this  day  by  force  of  5  Ann.  c.  6.  and  4  Geo. 
I.e.  11.  and  6  Geo.  1 .  c.  23.  and  other  statutes,  set  forth  more  at 
large,  title  "  Transportation/'  the  judges,  upon  a  conviction  for, 
larceny,  may  in  their  discretion  award  the  o^ender  to  the  house 
of  correction  i  and  for  that  and  other  felonies  within  the  benefit 
of  clergy,  instead  of  giving  the  usual  sentence,  &c.  may  direct  that 
the  offender  be  transported.  > 

Hard  labowla       Also  by  the  53  Geo.  3.  c.  l62.  it  is  enacted, "  That  it  shall  be 
Jaroenitfs.  <t  lawful  for  any  court  to  pass  upon  any  person  who  shall  be  law* 

''fully  convicted  before,  such  court  of  felony  with  benefit  o^ 
"  clergy,  or  of  any  grand  larceny,  or  of  any  petit  larceny,  the 
''  sentence  of  imprisonment  to  hard  labodr  either  simply  and  alone 
"  or  in  addition  to  any  other  sentence,  which  such  court  may  or 
'*  shall  be  authorized  to  pass  upon  any  person,  lawfully  convicted 
"  of  any  of  the  offences  aforesaid,  as  to  such  court  shall  seem  fit. 
"  And  such  person  shall  thereupon  suffer  such  other  sentence, 
and  moreover  be  imprisoned  and  kept  to  hard  labour,  or  be 
simply  imprisoned  and  kept  to  hard  labour  in  such  place  and 
"  for  such  time  as  such  court  shall  think  fit  to  direct,  not  exceed- 
"  ing  the  time  for  which  such  court  may  now  imprison  for  such 
"  offences." 


it 


And  the  3  Geo.  4.  c.  94.  reciting  the  above  statute,  and  that  it  is 
expedient  the  provisions  of  the  above  act  should  be  extended  to 
certain  aggravated  misdemeanors  and  offences  below  the  degree  of 
3  Geo.  4.  c  94.  felony,  enacts, "  That,  from  and  after  the  passing  of  this  act,  when- 
S  cwtlun"'**      *'  ^^^^  ^°^  person  shall  be  convicted  of  any  of  the  offences  here- 
demoBDors.        "  ^ter  specified,  that  is,  any  assault  with  intent  to  commit  felony; 
"  any  attempt  to  commit  felony ;  any  riot ;  any  misdemeanor,  in 
^*  having  received  stolen  goods  knowing  them  to  have  been  stolen ; 
any  assault  upon  a  peace-officer,  or  upon  an  officer  of  the  customs 
or  excise,  or  upon  any  other  officer  of  the  revenue,  in  the  due 
discharge  of  his  or  their  respective  duty  or  duties,  or  upon  any 
person  or  persons  acting  in  aid  of  any  such  officer  or  officers  in 
*'  the  due  discharge  and  CKecution  of  his  or  their  respective  duty 
or  duties ;  any  assault  committed  in  pursuance  of  any  conspi- 
racy to  raise  the  rate  of  wages ;  being  an  utterer  of  counterfeit 
money  knowing  the  same  to  be  counterfeit ;  knowingly  and  de* 
signedly  obtaining  money,  goods,  wares,  or  merchandises,  bills, 
bonds,  or  other  securities  for  monies  by  false  pretences,  with, 
intent  to  cheat  any  person  of  the  same;  keepmg  a  common 
gaming  house,  a  common  bawdy  house,  or  a  common  ill-governed 
"  and  disorderly  house ;  wilful  and  corrupt  perjury  or  suborna- 
''  tion  of  perjury :  having  entered  any  open  or  mdosed  ground, 
"  with  intent  therein  illegally  to  destroy,  take  or  kill  game  or 
^'  rabbits,  or  with  intent  to  aid,  abet  and  assist  any  person  or  perj- 
"  sons  illegally  to  destroy,  take  or  kill  game  or  rabbits,  and  having 
"  been  there  found  at  night  armed  with  any  offensive  weapon ;  m 

"  each 
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**  each  and  every  of  the  above  cases,  and  whenever  any  person 
''  shall  be  convicted  of  any  or  either  of  the  aforesaid  offences,  it 
shall  and  may  be  lawful  for  the  coort  before  which  any  such 
offender  shall  be  convicted,  or  wl^ch  by  law  is  authorized  to 
pass  sentence  upon  any  such  offender,  to  award  and  order  (if 
such  court  shall  think  fit)  sentence  of  imprisonment  with  hard 
''  labour,  for  any  term  not  exceeding  the  term  for  which  such 
''  court  may  now  imprison  for  such  offences,  either  in  addition  to 
''  or  in  lieu  of  any  other  punishment  which  may  be  inflicted  on 
"  any  such  offenders  by  any  law  in  force  before  the  passinff  of  this 
'*  act;  and  every  such  offender  shaH  thereupon  suffer  such 
^  sentence,  in  such  place,  and  for  such  time  as  aforesaid,  as  such 
''  court  shall  think  nt  to  direct. 

It  may  be  proper  here  to  note  th^  alterations  lately  made  in 
the  judgments  of  several  felonies  without  clergy  originally  en- 
acted by  statute.  By  st.  I  Geo.  4.  c.  1 IJ.  the  iudgment  of  death 
is  repealed  in  the  following  cases,  viz.  "  The  forcibly  taking 
away  women,"  which  was  originally  created  a  felony  by  stat.  3 
Hen.  7.  c.  2.  and  deprived  of  clergy  by  39  Eliz.  c.  g.  (see  vol.  1  • 
p.  123,  124.)  ''The  taking  a  reward  to  restore  stolen  goods," 
which  was  felony  without  clergy  by  4  Geo.  1.  c.  11.  (see  vol.  1. 
p.  247.)  "  Destroying  locks,  8cc.  erected  by  authority  of  parlia* 
ment,"  which  was  a  capital  offence  by  8  Geo.  2.  c.  20.  (vol.  1.  p. 
339*)  Instead  of  judgment  of  death,  the  court  is  to  sentence  the 
offender  "  To  be  transported  for  life,  or  any  term  not  less  than 
seven  years ;  or  to  be  imprisoned  with  or  without  hard  labour,  at 
the  discretion  of  the  court,  for  any  term  not  more  than  seven 
years."  By  the  1  Geo.  4.  c.  1 1 7.  so  much  of  the  act  of  the 
10  and  1 1  will.  3.  which  makes  it  a  capital  felony  privately  to 
steal  in 'any  shop  or  warehouse,,  to  the  value  of  five  shillings, 
(vol.  1.  p.  201 .)  is  repealed,  and  the  stealing  above  the  value  of  five 
shillings  and  under  fifteen  pounds  is  subjected  to  the  like  punish- 
ment of  transportation  for  life,  or  not  less  than  seven  years ;  or  to 
be  imprisoned  with  or  without  hard  labour,  at  the  discretion  of 
the  court,  for  not  more  than  seven  years ;  and  by  4  Geo.  4.  c.  5S, 
those  convicted  of  stealing  in  a  shop  or  warehouse,  abcve  the 
value  of  fifteen  pounds,  are  subjected  to  the  like  judgment.  By 
the  4  Geo.  4.  c.  46.  the  judgment  of  death  for  the  offences  of 
"  Cutting  down  sea  or  river  banks/'  (vol.  1 .  p.  339.)  ^  Cutting 
hop  binds,"  (vol.  1.  p.  333.)  "  Destroying  any  lock«  sluice,  flood- 
gate, or  other  work,  erected  by  authority  of  parliament/'  (vol.  1. 
p.  339*)  *'  Personating  Greenwich  pensioners,"  (vol.  1.  p.  3l6.) 
IS  repealed,  and  the  judgment  of  transportation  for  life,  or  not 
less  than  seven  years,  or  ijnprisonment  with  or  without  hard  la- 
bour, at  the  discretion  of  the  court,  substituted  in  lieu  thereof. 
By  the  4  Geo.  4.  c.  55.  the  judgment  of  death  is  repealed  in  the 
following  larcenies : — "  Stealing  cloth  from  the  rack  or  tenter  in 
the  night-time,"  (vol.  I .  p.  205.)  "  Stealing  naval  stores,"  (vol.  1 . 
p.  199.)  "  Stealing  upon  navigable  rivers,  &c."  (vol.  i.  p.  204.) 
and  the  like  judgment  of  transportation  for  life,  or  not  less  than 
seven  years,  or  impjisonment  with  or  without  hard  labour,  not 
exceeding  seven  years,  substituted  in  lieu  thereof. 

By  the  4  Geo.  4.  c.  54.  the  capital  punishment  is  also  re- 

pealed 
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pealed  in  the  following  felonies:---''  Killing  or  kimtingj^ &c.  deer 
in  any  inclosed  park,  8cc.  with  blacked  faces/'  (vol«  i,  pw  179» 
180.  190.)  "  Being  armed,  and  with  bkcked  faces,  himting  in 
any  inclosed  grounds  where  conies  are  kept,''  (vol.  1.  p«  177.) 
**  Stealing  fish  out  of  any  pond,  and  maliciously  breaking  down 
the  mound  of  the  fish  pond,  whereby  the  fish  escape,''  (iroL  i. 
p.  191.  334.)  and  in  lieu  thereof,  the  judgment  is,  "  That  any 
<<  person  convicted  thereof,  or  of  procuring,  counselling,  aiding, 
''  or  abetting  the  commission  thereof,  shall  be  liable,  at  the  dis- 
"  cretion  of  the  court,  to  be  transported  beyond  the  seas  for  the 
**  term  of  seven  years,  or  to  be  imprisoned  only,  or  to  be  impri- 
**  soned  and  kept  to  hard  labour,  in  the  common  gaol  or  house  of 
"  correction  for  any  term  not  exceeding  three  years." 

Manslaughter  and  polygamy  are  subjected  to  the  judgment  of 
transportation,  as  before  noticed,  p.  513. 

By  statute  3  Geo.  4.  c.  38.  s.  2.  servants,  clerks,  and  appren* 
tices,  stealing  their  masters'  goods,  8cc.  may  be  ''  transported 
**  beyond  the  seas  for  any  term  not  exceeding  fourteen  years,  or 
be  imprisoned  only,  or  imprisoned  and  kept  to  hard  labour  in 
the  common  gaol,  house  of  correction,  or  penitentiary  house^ 
for  any  term  not  exceeding  three  years." — (See  vol.  i.  p.  159) 

And  in  order  to  reach  those  who  instigated  others  to  commit 
thefts  and  kept  themselves  out  of  the  way. 

By  Stat.  3  Geo.  4.  ch.  58.  §  3.  after  reciting,  that ''  Whereas 
children,  servants,  and  others,  are  often  induced  to  commit  thefts 
by  the  persuasion,  instigation,  or  commands  of  wicked  and  evil-^ 
disposed  persons,  who,  not  being  present,  aiding,  and  assisting- 
in  the  commission  of  such  thefts,  frequendy  escape  the  punish- 
ment which  so  mischievous  an  offence  demands ;"  it  is  enacted^ 
"  That  if  any  person  or  persons  shall  counsel,  hire,  procure,  or 
"  command  any  other  person  or  persons  to  commit  any  larceny 
'^  whatsoever  of  the  degree  of  grand  larceny,  then  and  in  every 
*'  such  case,  if  the  person  or  persons,  so  counselling,  hiring,  pro* 
'*  curing,  or  commanding  as  aforesaid,  shall  be  convicted  of 
"  felony,  and  shall  be  entitled  to  the  benefit  of  clergy ;  and  by 
the  laws  now  in  force  shall  be  liable  to  be  fined  and  imprisoned 
for  any  term  not  exceeding  one  year  only,  he,  she,  or  they,  in- 
stead of  being  so  fined  and  imprisoned  as  aforesaid,  may,  at 
the  discretion  of  the  court  by  or  before  which  any  such  offender 
f  shall  be  convicted,  be  ordered  and  adjudged  to  be  transported 
'^  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  impri'- 
**  soned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  in 
"  the  common  gaol,  house  of  correction,  or  penitentiary  house, 
/'  for  any  term  not  exceeding  three  years."  (1) 

(a)  Dalis.  JO.  Sect.  21.  But  it  (a)  seems,  that  the  court  cannot  be  authorised 

201.*       *^*     ^^  *"y  letters-patent,  but  only  by  act  of  parliament,  to  inflict  a 
Co.  Utt  135.     punishment  unknown  to  our  laws,  as  of  (&)  banishment,  &c. 

(  "s  Salk  56,  ^^^^'  ^^*  Note,  That  the  court  may  assess  a  fine,  but  cannot 

4^.      '  award  any  corporal  punishment  against  a  defendant,  unless  he  be 

Skinner,  684.     actually  present  in  the  court  (c). 

Sect. 

(1)  The  offender  majf  be  tried  before  the  principal  is  convicted^  vide  ante,  469* 


(( 
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.    Sect*  M.  NoTfi  also^  That  where  ttpere  are  several  defendaiits, 

a  joint  award  of  one  fine  aganast  them  all  is  (d)  .erroneous^  for  it  (d)  n  co,  iS. 

<Might  to  be  seteral  agunst  each  defeodafit ;  for  otherwise  one  i  Roll.  74. 

who  bath  paid  his  proportionable  part  might  be  continued  in  ^\J!;\^^' 

prison  till  all  the  others  have  also  paid  theirs,  which  would  be  ii| 

effect  to  punish  him  for  the  offence  of  another^ 

Seci.  24.  It  hath  been  adjudged,  (e)  that  where  a  man  is  to  («)  Dyer,  332. 
make  fine  and  ranson,  the  ransom  must  be  treble  the  fine  at  least. 
But  Sir  Edward  Coke  strongly  (/)  argues,  that  fine  and  ransom  (/)  o.  litt 
are  in  legal  understanding  the  same  thing  under  different  names,  ^^* 
called  a  fine,  because  it  makes  an  end  of  the  business,  and  a 
ransom,  because  it  redeems  from  imprisonment ;  for  if  they  were 
different  things,  it  would  follow,  that  where  the  books  say  that  a 
man  shall  make  a  fine  and  ransomi  they  must  be  taken  to  intend 
that  he  ought  to  pay  two  different  sums,  of  which  there  is  no  pre- 
cedent. 

Sect.  25.  A  fine  is  under  the  power  of  the  court,  during  the 
term  in  which  it  is  set,  and  (g)  maybe  mitigated  as  shall  be  ^^- V^'^^g' 
thought  proper;  but  after  the  term,  it  admits  of  no  alteration.       ui:To.£uMi. 

Of  judgments  without  an  express  sentence  to  the  punishment 
proper  to  the  crime,  there  are  two  kinds  : 

1.  Outlawry. 

2.  Abjuration. 

Seci.  26.  Judgment  of  outlawry  is  (A)  given  by  the  (i)  coroner  /^y^^  ^^ 
at  the  fifth  county  court  upon  the  party's  not  a];)pearing  to  tlie  i)yer,  tss. 
exigent :  which  is  a  (A*)  writ  commanding  the  sheriff  to  cause  the  B.  Corone,  166* 
defendant  to  be  demanded  from  county-court  to  county-court  fi?  c!*jti''i5«i 
until  he  be  outlawed,  &c. ;  and  such  judgment  is  (/)  entered  thus:  i  Burn.  639. 
"  Ideo,  S^c.  per  judicium  coronatoris  domini  regis  comitatus  pn^dicf  Kthe  jadgment 

"  "//«g«f«3  est."  SSTi/L 

exigeDti  to  haye  been  ghren  by  Uie  oorooer,  it  is  erroneoius  except  in  London,  where  the  mayor  by  enstoia 
is  coroner,  and  the  judgment  is  given  by  the  recorder.  Coke  Litt.  288.  B.  Udagary,  31.  Dyer,  317* 
8  Coke,  126.  21  H.  7.  33.  Cro.  Eliz.  618.  (fc)  Reg.  Judg.  t,  (I)  3  Inst.  212.  Bat  see  the  cases 
of  Dr.  Caneren,  Foster,  109.  and  Lord  Griffin,  Foster,  113. 

Sect.  27.  It  seems  (m)  agreed,  that  when  a  judgment  of  outlawry  (m)  Co.  Iiti28. 
for  treason  or  felony  appears  of  record  by  the  sheriff's  return  of  2*1.^:     aq 
the  exigefitj  and  it  hath  been  (n)  holden,  that  if  it  appear  not  by  ^b.  B.  Nonab. 
such  return,  but  only  by  the  coroner's  return  of  a  (o)  certiorari  to  25. 
them  directed  to  certify  whether  the  party  were  outlawed  or  not,  JJ*}^^!^* 
the  party  is  as  much  (p)  attainted,  and  shall  forfeit  and  lose  as  -15.  g.^o. '  '^ 
much  as  if  sentence  had  been  given  against  him  upon  verdict  or  (n)  Co.  Lit  288. 

confession.  *"***>«  contrary 

seems  to  be 

Iiolden,  Dyer,  223.  and  it  is  made  a  quare,  38  Ed.  3. 14.        (0)  Vide  Rastal,  332.      2  Hale,  399. 

(  p)  Finch,  467.     3  InsL  52.  212.     3  St.  Tr.  324.    B.  Core.  166. 

Sect.  28.  If  such  (y)  outlawry  appear  to  the  court  to  be  erroneous,  (9)  3  Inst  212. 
whereof  any  one  as. amici/s  curia  may  inform  them,  the  party  shall  ^  HalT'408^^' 
have  counsel  assigned  (1)  him  to  take  advantage  of  the  error;  but 

if 

(1)  Theconrt  cannot  asngnoonnsel  upon  an  ont-  the  realm,  &c.    1  Burr.  638.  both  as  to  law  and 

lawry  for  the  diminbhing  the  coin  till  the  defen-  fact,  though  not  on  the  indictment  itself,  because 

daat  has  pleaded,  and  then  he  may  have  counsel  treason  in  diminishing  the  coin  is  excepted  out  of 

upon  the  collateral  matter,  whether  he  was  out  of  the  7  Will.  3,    Stra,  824. 
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if  he  vill  neither  bring  a  writ  of  error^  nor  plead  in  convenient  time, 

:  and  the  outlawry  be  voidable  and  not  void,  the  proper  execution 

^3f^s»k^'       shall  be  (r)  awarded  against  him,  but  no  sentence  pronounced 

{$)  Finch,  589.    because  the  outlawry  is  a  judgment;^  and  no  man  shall  have  (<)  two 

S.  P.  C.  34.      judgments  for  one  offence. 

F.  Coitme,  SIS. 

IIH.7.  4.  Ab.  B.  Cor.  fS6.  27AtsiM,54.  Ab.  B.  Cor.  110.  9  Ed.  4. 28.  Ab.  B.  Corone,  65. 
19  Co.  100.  F.  Each.  14.  Ch.  2S.  s.  5S.  Ch.  96*  1. 1.  Yet  teDtenoe  wu  f^ren  upon  one  ontlswed 
of  felonj,  S  H.  7. 7.    Ab.  B.  Cor.  134. 

(t)  Flncb,  389.  Sect.  29*  For  the  nature  of  abjuration  (which  was  also  an  (t) 
4d7.  attainder  of  itself),  being  wholly  obsolete  at  this  day,  I  shall  refer 

m.'^*^"^'  to  the  ciutions  (»)  in  the  margin. 

F.  Cor«  313. 335.    3  Inst  tl6,  tl7.      (u)  Sop.  c  9.  s.  44.  and  3t.  6.    3  Inst  tl6,  tl7. 

(«)  B.  Cor.  166.      Sect.  SO.  It  seems  to  be  generally  (x)  agreed,  that  a  man  can 

and  the  other  ^^  other  way  be  attainted  of  treason  or  felony  at  this  day,  but 

cited.        '  ooly  by  judgment  by  express  sentence,  or  by  outlawry  or  abjura- 

(y)  Judg.  n5.  ^^° '  ^^^  therefore  where  an  appellee  was  slain  in  the  field  upon 

Coke  Ut  390.  a  wager  of  battle,  {y)  judgment  was  ^iven,  quod  suspendatur  per 

«  ?*^  5i!'  collum,  in  order  to  mtitle  the  lord  to  his  escheat.    But  I  know  of 

Plow.  261, 262.  ^^  other  case  wherein  it  is  clear  at  this  day,  that  a  man  may  be 

B.  Each.  24.   *  attainted  after  his  death.   It  is  said  indeed  in  a  note  in  Fitdier- 

S  ^^390*'  "^"^^'^  Abridgment  of  a  case  in  the  time  of  Edward  the  Third, 

Vide  F.  Conme  (^)  ^^^^  ^"  ^J^  ^^  ^^^^  ^^^^^  ^^^°  ^^^^  ^  ™^"  ^^^^  ''^^^  attainted 
290. 312.        '  by  presentment  after  his  death.    Also  it  was  holden  by  (a)  Mark- 

i5^'^*'  ham  in  the  time  of  Heni*y  the  Fourth,  that  if  he  who  levies  war 
cfaapter,'ii«c.]6.  ^^iQstthe  king  be  slain  in  battle,  his  lands  may  be  seized  by  the 
where  a  felon  kmg.  And  it  is  said  in  the  {b)  Fourth  Report,  that  if  one  aiding 
^"!'*^?**P"r"  the  king's  enemies  be  slain  in  open  rebellion,  and  the  chief  justice 
dhtattdsTand  tlie  ^^  ^^^  king's  bench,  who  is  the  sovereign  coroner  of  England, 
year,  day  and  make  a  record  of  it  upon  a  view  of  the  body,  and  return  it  into 
wasteland  the  the  king's  bench,  he  shall  forfeit  his  lands  (2).  And  this  seems 
hi8hn£7roin  agreeable  to  34  Hen.  3.  c.  12.  whereby  the  king  expressly  reserves 
the  time  of  the  his  prerogative  as  to  forfeiture  of  wars,  but  grants  that  he  will  in 
?'?7^H  A^4A  "^  other  case  seize  lands  for  treason  whereof  the  party  is  not 
bbt  denied  by'  attainted  in  his  life.  Yet  the  contrary  opinion  seems  to  be  holden 
Gascoijgn;  and  in  the  First  and  Third  (c)  Institutes,  and  also  by  (d)  Hale ;  and 
it  is  said  by       ^  i\^g  (^^  Staundforde  seems  also  to  incline. 

iSrownt  in 

Plow.  263.  (hat  the  ancient  law  was  80.    See  also  Plow.  262.  and  Dalt  c  89.     (6)  4  Co.  57.    (c)  3  Inst. 

f7.    Coke  Lit.  13.      (d)  Samm.  17.    1  Hale,  34t,  343.      (e)  S.  P.  C.  188, 189. 

(2)  This  may  be  tnie  as  to  goods,  liat  not  as  to      but  by  act  of  parliament.    2  Hale,  53.    Also  tee 
lands,  becatise  none  can  be  attainted  after  his  death      this  point  largely  treated  of,  1  Hale,  342  to  349. 
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CHAP.  XLIX. 

OF  FORFEITURE. 

aND  now  I  am  to  shew  the  consequences  of  an  attainder,  or  con* 
viction  of  treason  and  felony. 

I  shall  consider  under  the  following  particulars, 

1.  What  shall  be  forfeited  by  the  offender. 

2.  Where  his  wife  loses  her  dower. 

3.  How  far  his  blood  is  corrupted. 

As  to  the  First  Point,  I  shall  endeavour  to  shew, 

1.  What  is  forfeited  by  the  common  law« 

2.  What  by  statute. 

3.  To  what  time  the  forfeiture  shall  relate. 

4.  What  shall  be  done  with  the  goods  of  an  offender  before 
they  are  actually  forfeited. 

As  to  the  first  particular,  viz.  What  is  forfeited  by  the  offender^ 
by  the  common  law, 

I  shall  endeavour  to  shew, 

1.  Where  his  lands  are  forfeited  by  the  common  law ;  and,    . 

2.  Where  his  goods. 

And  FiBST,  As  to  the  forfeiture  of  lands. 

Sect.  1.  It  seems  agreed,  that,  by  the  common  law,  all  lands  3Co.t,s. 
of  inheritance  whereof  the  offender  was  (a)  seised  in  his  own  right,  i  Hale,  t40, 
and  also  all  rights  of  (ft)  entry  to  lands  in  the  hands  of  a  wrong  a\'$i^fg^ 
.doer,  are  forfeited  to  the  (c)  king  by  an  attainder  of  high  trea8on,(  1)  5  Go.  s,  s. 
and  to  the  lord  of  whom  they  are  immediately  holden,  by  an  at-  (e)SeeS5£d. 
tainder  of  petit  trea&Ton  or  felony. (2)    And  that  the  lands  whereof  h\'^^  i^ 
a  person  attainted  of  high  treason  dies  (d)  seised,  of  an  estate  in  9,39f.' 
fee,  are  actually  vested  in  the  king  without  any  office,  because  4  Co.  58.  • 
they  cannot  descend,  the  blood  being  corrupted,  and  the  freehold  Jj^^^iji, 
shall  not  be  in  abeyance.  1  Hale,'s4f! 

4  Comm.  9^60 

Sect.  2.  But  it  seems  (e)  agreed,  that,  by  the  common  law,  ^)  3  coke,  10. 
such  lands  were  not  vested  in  tlie  actual  possession  of  the  king  Co.  litt.  9. 
during  the  life  of  the  offender  without  an  office.  B.CorsoMio. 

1  Leonard,  91,    Infra,  sect.  S. 

Sect.  3.  Also  it  (f)  seems  clear,  that  the  lord  cannot  enter  into  /f^  g,  p,  q^ 
the  lands  holden  or  him  upon  an  escheat  for  petit  treason  or  i9i. 
.  felony,  wit^^out  a  special  grant,  till  it  appear  by  due  process  that  J*  T"*^^»  ^ 
the  king  has  had  his  prerogative  of  th^  year,  day,  and  waste.  """^ 

Sect.  4.  It  is  (g)  said,  that  the  inheritance  of  things  not  lying  (g)  3  Inst  19. 
in  tenure,  as  of  rents-charge,  rents-seek,  commons,  8cc.  shall  be  '^' 

forfeited 

(1)  By  7  Aime,  c  2.  and  17  Geo.  t,  c.  39.  '*  No  other  than  the  traitor  himieli:   Af  the  Cardkni  of 

attaSuder  for  treason,  after  the  decease  of  t)ie  late  York,  the  last  of  the  sons,  is  now  dead,  Ibcieitiire 

P  retende^s  sons,  sbookl  e&tcnd  to  Jthe  disinherison  in  cases  of  treason  has  ceased*— P*  649. 

of  any  heir,  nor  to  the  prejndice  of  any  person,  (9)  Vide  p.  639.                  ^ 
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forfeited  to  the  king  by  an  attainder  of  high  treason,  and  that  the 
profits  of  them  shall  be  also  forfeited  to  the  king  bj  an  attainder 
of  felony  during  the  life  of  an  offender,  and  that  the  inheritance 
shall  be  extinguished  by  his  death ;  for  it  cannot  escheat  because 
there  is  no  tenure^  nor  descend  because  the  blood  is  corrupted. 

(fc)  3 Coke,  2,3.  Sect.  5,  But  it  is  (A)  said,  that  no  right  of  action  whatsoever 

1  H**l^*^'242  *^  lands  of  an  estate  of  inheritance  are  forfeited,  either  by  the 

243.   '      '  common  law  or  by  the  statute ;  and  it  seems  agreed  that  no  (/) 

Vide  infra,  right  of  entry  into  such  lands  whereof  there  is  a  tenant  by  feoff- 

n^F  e'l^  ment,  or  other  title,  Efcor  (A)  use  (except  only  lands  conveyed  (/) 

Cong.  28.  fraudulently  with  an  intent  to  avoid  a  forfeiture)  nor  (m)  condi- 

3  Coke,  2, 3.  tion,  were  liable  to  be  forfeited  before  the  statute  of  33  Hen.  8. 

^^"s'inrt  19  *"^  ^^^^  ^^^  ^*"^  "*  ^**^  could  not  be  forfeited  after  the  statute  of 
1  Haie,'247.  Westminster  the  second,  but  only  for  the  life  of  the  tenant  in  tail, 
(0  2  R.  Abr.     till  the  sUtute  of  26  Hen.  8.  c.  13. 

34. 

m)  3  Inst.  19.    1  Hale,  244.    (n)  3  Inat  19.    S.  P.  C.  187.    Plowden,  554,  555.    Dyer,  289.    Co. 
itt.  130. 372.  391.    1  Boub.  92.    Vide  the  case  of  John  Gordon  in  the  House  of  Lords,  Foster,  95. 


S 


(0)3  Inst.  19.  Sect.  6.  It  (0)  seems,  that  the  pn^ts  of  such  lands,  whereof  a 
F  ^uis^^  person  attainted  of  felony  is  seised  of  an  estate  of  inheritance  in 
4  Assize,  4,        ^he  right  of  his  wife,  or  of  an  estate  for  life  only  in  his  own  right, 

are  forfeited  to  the  king,  and  that  nothing  thereof  is  forfeited  to 

the  lord. 

(p)  2  Jones,  Sect.  7.  It  seems  (p)  agreed,  that  by  force  of  a.  special  custom 

i^L^  *     2/5^  *  copyhold  of  inheritance  may  be  forfeited  by  an  atttainder  or 

1  Leonard  1.'  conviction  of  treason  or  felony :  also  it  hath  been  (q)  holden>  that 
(9)  1  Baist.  13.  by  custom  it  may  be  forfeited  for  treason  or  felony,  even  without 
*  ^?^'^  ^^^  a  conviction :  also  it  (r)  seems  the  stronger  opinion,  that  it  shall 
See  Oodholt,  ^  forfeited  by  an  attainder  of  treason  or  felony  of  common  right, 
267.  without  any  special  custom,  but  (5)  not  by  a  conviction  only  (1.) 

2  Veatris,  38* 

(r)  2  Jones,  I69w  2  Ventris, 88,  39.  5  Coke,  117.  2Keble,451.  Co.  Copyholder, s.  58.  (s)lhtv, 
263.    2Keble,25l. 

(04Coke,|.24«  Sect.  8.  It  seems  (t)  agreed,  that  by  the  common  law,  upon  an 
191.  ^^*  attainder  of  felony,  the  king  had  a  right  utterly  to  waste  the  lands 
Stannd.  Ficr.  holdeu  of  any  but  himself,  where  the  person  attainted  was  seised 
48, 49, 60.    '     of  an  estate  of  inheritance,  either  in  his  own  or  in  his  (u)  wife's 

W  F-  Cor.  327.  ^j^j^^      ^^^  ^^^  j^  j^  ^^^  ^^  ^^^^^  ^j^^^  ^j^^  j^^^^  j^^^j^  j^^^j^  ^j^j^ 

(x)  2  Inst  36.  right,  and  also  a  right  to  hold  such  lands  for  a  year  and  a  day : 
^T'-  but  it  is  holden  by  others,  that  the  right  to  hold  over  the  lands  for 

19^'  ^^*  ^  y^^^  ^^^  ^  ^^y  ^^^  given  to  the  king  in  lieu  of  the  waste ;  and 
Staundf.  Prer.    this  secBus  (y)  implied  in  Magna  Charta,  chap.  22.  which  saying, 

f^\  ^  ^'  *^  ^^^  ^^^  ^^"^  ^^^^  ^^^  ^^^^  ^^^^  ^^  lands  of  those  convicted  of 

ScK)ks  above  "  felony  but  for  one  year  and  a  day,"  and  makin?  no  mention  of 

cited ;  yet  it  the  waste,  seems  plainly  to  intimate,  that  at  the  time  of  the 

seems  admitted  making  of  that  statute  the  king  was  thought  to  have  no  other 

F.  Trav.^489.  "S*^^  "^"^  ^"^^  ^®  ^^^  y®**"  *°^  ^^y*  ^^^  ^^  Statute  of  Prdn-oga- 
Prescription,50.  ^fvu  Regts,  1?  Edw.  2.  having  declared  the  king's  right  to  the 
that  the  king      year  and  day,  and  also  to  the  waste ;  it  seems  to  have  been  die 

was  intitled  to     -^  •"  ,„r.r« 

the  waste  as  to  -  "■*'^® 

the  year  and  day  since  this  statute. 

(1)  Bnt  if  ibe  attainder  happens  before  the  teiMOt  is  admitted,  the  copyhold  is  not  forfeited,  bat 
ahaki  go  to  the  heir  at  law.    2  Wilson,  13. 
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lOOie  general  (z)  opinion  since  that  time»  that  he  hath  a  right  to  (*)  B.  GoroDe, 
both.  Indeed  if  this  statute  had  been  against  the  express  pur-  |^q[  '  ' 
view  of  Magna  Charta,  it  would  have  been  clearly  repealed  by  f.  Corone,  e90. 
those  many  subsequent  statutes  which  repeal  all  statutes  contrary  ^^  ^i^*  S^^- 
to  Magna  Charta;  but  being  not  contrary  to  the  express  words  ^g'ister,  165. 
of  it»  but  only  to  what  is  argumentatively  drawn  from  it>  it  may  be  f.  Traverse,  ib. 
well  arsued  th^t  it  is  still  in  force.  S.  P.  C.  190, 

®  191.    Staundf. 

Prerog.  48,  49,  50.  49  £.  3. 11.  4  Cole,  124.  Bat  49  Asaise,  21.  the  contrary  seems  to  be  holden. 
S  Inst.  36, 37.  F.  Utiag.  2.  See  also  F.  Corone,  285.  290.  332.  544.  And  it  seems  agreed,  that  the 
king's  prerogative  of  the  waste  is  not  grantable  over,  except  only  as  to  such  interests  whicli  by  virtue  of  it 
are  actually  Tested  in  him.  F.  Cor.  310.  S.  P.  C.  191.  Staundforde's  Prerogative,  50.  2  Inst.  37. 
4  Comm.  378. 

But  the  law  of  forfeiture  in  cases  of  felony  is  now  altered  by 
the  Stat.  54  Geo.  3.  c.  145^ ''  To  take  away  corruption  of  blood 
in  certain  cases/'  which  enacts^ ''  That  no  attainder  for  felony 
''  which  shall  take  place  from  and  after  the  passing  of  this  act, 
*'  save  and  except  in  cases  of  the  crime  of  high  treason,  or  of  the 
crimes  of  petit  treason  or  murder,  or  of  abetting,  procuring,  or 
counselling  the  same,  shall  extend  to  the  disinheriting  of  any 
heir,  nor  to  the  prejudice  of  the  right  or  title  of  any  person  or 
persons,  other  than  the  right  or  title  of  the  offender  or  offen-  . 
ders  during  his,  her,  or  their  natural  lives  only ;  and  that  it  shall 
be  lawful  to  every  person  or  persons,  to  whom  the  right  or 
**  interest  of  any  lands,  tenements,  or  hereditaments,  after  the 
'*  death  of  any  such  offender  or  offenders,  should  or  might 
**  have  appertained  if  no  such  attainder  had  been,  to  enter  into 
**  the  same." 

As  to  the  Second  Point,  viz.  Where  the  goods  of  the  offen- 
der shall  be  forfeited  for  treason  or  felony. 

I  shall  endeavour  to  shew, 

1.  What  goods  are  liable  to  such  forfeiture. 

£•  In  what  cases. 

As  to  the  first  of  these  particulars. 

Sect.  9.  It  seems  (a)  agreed,  that  all  things  whatsoever  which  (a)  Staundf. 
are  comprehended  under  the  notion  of  a  personal  estate,  vrhether  t^^%^L^ 
they  be  in  action  or  possession,  which  the  party  hath,  or  is  in-  q\  car.*S66.* 
titled  to  in  his  own  right,  and  not  as  executor  or  administrator  to  is  Coke,  iti. 
another,  are  liable  to  such  forfeiture.  J^"  ^r*^!^ 

StaondfoFde** 
Prerogative,  45.  and  S.  P.  C.  188.  c.  f  8.  that  a  felon  shall  forfeit  the  goods  of  others  stolen  hy  him ;  bat 
the  aathoriti€S  died  to  this  point,  vb.  44  £d.  3.  44.  F.  Corone,  917,  318,  31^.  3S3.  334.  376.  380.  do 
not  seem  fully  to  come  np  to  it,  except  where  snch  goods  are  waived,  or  of  such  a  natnre  as  not  to  he 
distinguishable  from  others  of  the  Kke  kind,  as  com  out  of  a  bag,  &c.  Vide  2  Leonard,  5, 6.  1  Ander- 
son, 19.  lioor,  100.  Dyer,  309,  3t0.  that  a  term  limited  to  ezecntors  and  not  vested  in  the  party 
himself,  is  not  forfeitable.    Sed  vide  Foster,  233. 

V 

Sect.  10.  Also  it  {b)  seems  to  be  settled,  that  a  bond  taken  in  a)  c.  Jaci3i2. 
another's  name,  or  a  lease  made  to  another  in  trust  for  a  person  ^^ 
who  is  afterwards  convicted  of  treason  or  felony,  are  as  much  and  the  books 
liable  to  be  forfeited,  as  a  bond  made  to  him  in  his  own  name,  or  cited  to  the  fol- 
a  lease  in  possession.  lowmg  sedticA. 

Sect. 
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Mt Kebie,  Sect.  1 1 .  Also  it  (c)  seems  to  be  in  a  great  ineamiFe  settled^ 

7«s'.  m!  ^^  ^^^^  ^  ^"®^  ^^  *  ^^""^  granted  by  a  man  for  the  use  of  binisetf, 

1  Levins!  f79.  his  wife  and  children,  8lc.  is  liable  in  like  manner  to  be  forfeited. 

Line,  54. 113.  jf  fraudulently  made  with  an  intent  to  avoid  a  subsecjuent  for- 

iModem,  16.  f^j^y^ .  j^yj  ^^^  jj  ghjiji  ^g  forfeited  so  far  only  as  it  is  reserved 

uiidn;  466.  to  the  benefit  of  the  party  himself,  if  made  bona  fide,  whether 

1  Ander,  t94.  before  or  after  marriage,  for  good  consideration  without  fraud, 

«X'Abr?34.  which  is  to  be  left  to  a  jury  on  the  whole  circumstances  of  the 

1 R.  Abr!34S.  case,  and  shall  never  be  presumed  by  the  court  where  it  is  not 

l^h,  45. 88.  expressly  found. 

1  Sid.  260. 403.        ^  ^ 

1  Keble,  909. 

(d)  t  Keb.  564.  SecL  12.  It  hath  been  (d)  adjudged,  that  a  power  of  revoca- 
iLev^«r9^**  tion  of  the  trust  of  a  settlement  reserved  to  the  grantor  is  not 
1  Mod.  16. 38.  liable  to  be  forfeited,  if  it  depend  on  something  personal  to  be 
Vide  int  s.  96,  done  by  the  grantor  himself,  as  the  making  the  deed  of  revoca- 
tion under  his  own  hand  and  seal. 

Sect.  13.  Personal  Things  liable  to  forfeiture,  shall  be  fof^ 
feited  in  the  following  cases : 

(«)5  Coke,  109.      FiRST,  Upon  a  conviction  of  treason  or  felony  (e). 

Sup.  c.  33. 

f.  1«9.  wad  the  books  cited  to  the  three  foregoiDg  sectioiii. 

(/)S.  P.C.  Sect.  14.   Secondly^  Upon  ik  fugam  fecit,  found  before  a 

io«'  ^^  ^^^'  coroner,  upon  an  inquisition  of  death  taken  upon  view  of  a  dead 

Staitndf.  body ;  as  to  which  it  is  (f)  agreed,  that  wherever  a  person  found 

Frerog.  46.  guilty  by  such  inquest,  either  as  a  principal,  or  as  an  accessary  {^) 

Keilwsyi  69.  before  the  fact,  is  found  also  to  have  fled  for  the  same,  he  forfeits 

5^ke  110.  ^^  goods  absolutely,  and  the  issues  of  his  lands  till  he.be  ac- 

(g)Seemith»  quitted  or  pardoned.     Also  it  is  (A)  agreed,  that  where  one  in- 

'^^'dSf'fo^  dieted  of  any  capital  felony,  either  as  principal  or  acqessary 

Seindictaient  before  or  after,  before  justices  of  oyer,  &c*  is  acquitted  at  his 

isiolvtoid.  trial,  but  found  to  have  fled,  he  shaU  incur  the  like  forfeitiu'e  of 

S. P.C.  184.  jjj3  goods,  but  not  of  the  issues  of  his  lands,  because  by  the  ac- 

(kf's%.c!iMi  ^uittal  the  land  is  discharged,  and  consequently  the  issues.    And 

191.  it  hath  been  (i)  holden,  that  the  law  is  the  same  as  to  the  finding 

Sommaiy,  |7i.  ^f  j|  fiugom  fecit  upon  an  acquittal  of  an  indictment  of  petit  lar- 

5  Co^f  110*.  ceny.    But  it  is  (ft)  certain,  that  the  party  ma^  in  all  cases,  except 

¥.  Forfeitnre,  that  of  the  coroQcr's  inquest,  traverse  the  finding  of  ^fugam  fecit. 

n  S  P  C  184.  ^^^  ^^  seems  (/)  agreed,  that  whenever  the  indictment  agaiuftt 

r.  CiMone,*  S06.  ^  °^^^  ^^  insuflScient,  the  finding  vifugamfecit  will  not  hurt  him  ; 

(k)  Sam.  S71.  and  that  in  all  cases  the  particulars  of  the  goods  found  to  be  for- 

36  H.  «•  t6.  feited  may  be  traversed. 

Sttp.  e.  9.  s.  51,  '^ 

5t.    F.Corone^tS.    (0  Sammtry,  271.    S.P.  €.184.    47Edw.3.f6.   Ab.  F.  Tmfene»  18.    B.€o- 

rone,  17*    Bat  the  jury  rery  nUom  find  the  flight.    Vide  4  Comm.  380. 

(m)  F.  Corone,        Sect.  15.  THIRDLY,  Upon  a  default  till  the  award  of  an  eit- 

Forfmtare  88.  S^^»  ^^  ^^  which  it  is  (m)  agreed,  that  if  one  make  such  a  default 

8.  P.  C.  183,  either  upon  an  appeal  or  indictment  of  a  capital  felony,  he  forfeits 

184.  his  goodsy  unless  he  was  pardoned  before  the  exigent  was  awarded; 

PimK^47  and  it  hath  been  {n)  holden,  that  the  law  is  the  same  as  to  such 

]B.  Coroner's.  &  default  upon  an  indictment  of  petit  larceny :  however  it  is  dear. 

Finch,  35t.  that 

1 B.  Abr.  793. 

4lAiBW,  13.    ttAMiie,81.    C.  Eiii.  4. 7S1.    5  Coke,  110,  111.    (n)Samm.S71. 
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thaft  wherever  goods  are  so  forf^ted^  they  are  not  saved  by  an  ac- 

quittalat  the  trial.    But  it  seems  (0)  agreed,  that  they  are  saved  (0)  5  Coke,  110 

by  a  reversal  of  the  award  of  the  exigent,  for  an  error  either  itf  iiV,„  «  .9 

net  or  in  law ;  as  for  the  imprisonment  of  the  defendant  at  the  is. 

tiine  when  the  exigent  was  awarded^  or  for  a  defect  in  the  indict-  1  ^  Abr.  74s. 

ment,  appeal,  or  process.  -  Co^L^  «59. 

StBaDdforde's  PterogatiTe,  47. "  Cro.  Jac.  464. 

Sect.  16.  Fqurthly,  Upon  a  (p)  presentment  by  the  oaths  of  (p)  5  Coke, 
twelve  men,  that  a  person  arrested  for  treason  or  felony  fled  from,  ^^^      ^  ^89 
or  resisted  those  who  had  him  in  custody,  and  was  killed  by  them  290,  t9i.  M2. ' 
in  the  pursuit  or  scuffle.  S.  P.  C 184. 

189. 191, 19«. 
5  Intt  56.  tS7«    Plowden.  f6(K    But  Suoidforde  makev  a  gucr*  whether  the  law  in  this  point  he  not 
altaied  by  34  Edw.  3.  It.  taken  notice  of  aboTe,  c.  48.  8.  S5.    Stanndforde's  FierogatiTe,  46. 

Sect.  17.  Fifthly,  By  being  (q)  waived  or  left  by  a  felon  in  (?)S.P.C.i86. 
his  flight,  from  thbse  who  either  actually  do  pursue  him,  or  &re'^9^'^^' 
apprehended  by  him  so  to  do,  whereby  he  forfeits  the  goods  so*(r)s.P.C.i86. 
waived,  whether  they  be  his  own  (r)  proper  goods,  or  the  goods  and  f9  Ed.  3. 
of  others  stolen  by  him,  which  shall  not  be  restored  to  the  right  ^^  ^  ^^^ 
owners  but  upon  a  proper  prosecution,  as  hath  been  more  fully  259.  i^ms  ex- 
shewn,  chap.  23.  from  sect.  49  to  58.  P^m  to  this 

purpose.    Dot 
3  Intt.  ff7.  and  5  Coke,  109.  it  is  sttd,  that  the  feknifs  proper  goods  are  not  forfeited  as  waifs,  hut  as  the 
goodsofaftigitive. 

As  to  the  second  particular,  viz.  What  is  forfeited  by  statute. 

• 

Sect.  18.  By  I6  Hen.  8.  c.  Id.  "  Every  offender  and  offenders. 
"  being  hereafter  lawfully  convicted  of  any  manner  of  high  trea- 
''  sons  by  presentment,  confession,  verdict,  or  process  of  outlawry, 
**  according  to  the  due  course  and  custom  of  the  common  laws 
''  of  this  realm,  shall  lose  and  forfeit  to  the  king,  his  heirs  and 
''  successors,  all  such  lands,  tenements,  and  hereditaments,  which 
"  any  such  offender  or  offenders  shall  have  of  any  estate  of  in- 
^'  heritance,  in  use  or  possession,  by  any  right,  title  or  means, 
"  vrithin  the  realm  of  England,  or  elsewhere  within  any  of  the 
"  king^s  dominions,  at  the  time  of  any  such  treason  committed, 
**  Of  any  time  after.  Saving  to  every  person  and  persons,  their 
''  heirs  and  successors,  other  than  the  offenders  in  any  treasons, 
**  dieir  heirs  and  successors,  and  such  person  and  persons  as 
"  claim  to  any  their  uses,  all  such  rights,  titles,  interests,  posses- 
sions, teases,  rents,  offices,  and  other  profits,  which  they  shall 
have  at  the  day  of  committing  such  treasons,  or  at  any  time 
"  before,  in  as  large  and  ample  manner  as  if  this  act  had  never 
''  been  had  nor  made."; — ^And  the  same  is  enacted  in  near  the 
same  words  by  5  and  6  Edw.  6.  c.  1 1. 

Sect.  19-  By  33  Hen.  8.  c.  20.  sect.  £.  "  If  any  person  shall  Attainders  for 
**  be  attainted  of  high  treason  by  the  common  laws  or  statutes  of  *^g^  treason  hy  • 
**  this  realm,  every  such  attainder  by  the  common  law  shall  be  of  Ihailbeueffec^ 
**  as  good  strength,  value,  force  and  effect,  as  if  it  had  been  done  toal  as  attain- 
"  by  authority  of  parliament ;  and  that  the  king,  his  heirs  and  sue-  dershy  «••«•- 
"  cessors,  shall  have  as  much  benefit  and  advantage  by  such  at*  ™^^ 
^  tainder,  as  well  of  uses,  rights,  entries,  conditions,  as  posses- 
^  sions,  reversions,  remainders,  and  all  other  things,  as  if  it  had 
"  been  done  and  declared  by  authority  of  parliament,  and  shall 

VOL.  II,  XT  '*  be 
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«'  be  deemed  and  adjudged  io  actual  and  real  possesaioB  of  the 

^  laads^  teoementSj  heveditameoto*  uses^  goods^  chattels,  atid  att 

other  things  of  the  offenders  so  attainted,  which  his  bighaeta 

ought  lawfully  to  have^i  and  which  they  being  so  attainted  ought 

or  might  lawfully  Ipse  or  forfeit,  if  the  attainder  had  been  done 

**  by  authority  of  parliament,  without  any  office  or  inquisition  to  be 

"  found  of  the  same ;  any  law,  statute,  or  use  of  the  realm  to  the 

''  contrary  thereof  in  any  wise  notwithstanding/' 

Sect.  90.  By  S3  Hen.  8.  c.  20.  s.  3.  there  is  a  *'  saving  to  all 
^  and  every  person  and  persons,  and  bodies  politic,  and  their 
**  heirs  and  assigns,  and  successors,  every  of  them  (other  than 
**  such  person  and  persons  which  hereafter  shall  be  attainted  of 
'  high  treason,  and  their  heirs  and  assigns,  and  every  of  them, 
and  all  and  every  other  person  and  persons,  claiming  by  them 
or  any  of  them,  or  to  their  uses,  or  to  the  uses  of  any  of  them, 
**  after  the  said  treasons  committed),  all  such  right,  title,  use, 
*'  possession,  entry,  reversions,  remainders,  interests,  conditions, 
**  fees,  offices,  rents,  annuities,  commons,  leases,  and  all  other 
'^  commodities,  profits  and  hereditaments  whatsoever  they  or  ^^y 
''  of  them  should,  might  or  ought  to  have  had,  if  this  act  had 
^*  never  been  had  or  made." 

In  the  construction  of  these  statutes  the  following  points  saean 
most  considerable. 

(a)  s.  P.  C.  .  Sect.  9,1.  FiBBT,  It  i^  {a)  settled,  that  they  are  not  repealed  by 

iST'.  ]  Mary,  sess.  1.  c.  1.  which  enacts,  **  That  no  pains  of  death, 

tJ^'mI'        *^  penalty  or  forfeiture  in  any  wise  ensue  or  be  to  any  offender  or 

1  Hale,  «4i.         olienders,  for  the  domg  or  committing  any  treason,  petit  treason 

^6.  ''  or  misprision  of  treason,  other  than  such  as  be  in  the  statute 

"  25  Edw.  3.  ordained  and  provided ;"  for  the  words,  "  other 

''.than  such  as  be  within  the  statute  of  25  Edw.  3.  8cc."  shall  not 

be  taken  to  refer  to  the  pains,  penalties  and  forfeitures  which  are 

mentioned  in  the  beginning  of  the  sentence,  but  to  treasons,  petit 

treasons  and  misprision  of  treason,  which  are  last  mentioned. 

ms.P.ai8r.      Sect.  2S»  Secondly,  It  is  (b)  agreed,  that  estates  in  tail  afe 
^i  ^*d  A*'     forfeit^  by  force  of  those  words  in  26  Hen.  8.  '*  of  any  estate  of' 
booktdted  to     ^  it^^^i'^^n^e/'  which  must  be  void,  if  they  do  not  include  estates  * 
Uie  following      iu  tail ;  for  estates  in  fee  simple  were  forfeited  before.    Also  it 

r?D°'*  M*    ^^       ^  ^^^  adjudged,  that  where  lands  are  given  to  a  man  and 
(c;   jer,52  •    ^^  ^-f^^  ^^  ^^  l^^^^^  ^^  ^j^^j^  ^^^  bodies,  ths  intail  is  forfeited* 

by  his  attainder,  and  the  heir  is  as  much  disabled  as  if  the  gift 
had  been  made  to  the  heirs  of  his  body  in  general. 

^lili^'i^o^  5ert.  23.  Thirdly,  It  was  (rf)  settled  in  the  Marquis  of  Win- ' 

Moor,'ii5.  *  Chester's  case,  that  the  right  to  a  writ  of  error  to  reverse  an  crro- 

Ho|Mirt»  MO.  neoiis  common  recovery  is  not  forfeited  by  these  statutes.    Aho 

^iS^^^t^'  it  is  (e)  agreed,  that  a  mere  right  of  action  to  lands  in  the  hands 

•need^  C.  Cm.  ^^  ^  Stranger,  as  of  a  discontinuee,  or  of  the  heir  of  a  disseisor, 

4t8.  is  not  forfeited :  (f)  but,  that  a  right  of  entry  into  lands  to  whioh 

M^*  sIki  ^  person  attainted  of  high  treason  is  intitled,  is  as  mnich  fgrfeiiQd 

LitRep.  100.  ^  I&ikIs  in  possession.    But  yet  the  king  shall  (j)  not  be  ad* 

iHale,24S.      judged  in  possession  of  such  lands  without  an  <^ce^aiid  Wfe 
r«)3Co.t.  fi^^ 

Hob.  340  341.  '  ^ppw*^* 

7Coke,13.    4Coke,58.     (/)3Co.f,3.    1  Sale,  US.     (r}3Co.li.    4ColBe,5a.    1  Leon.  fl. 
9  Coke,  95.    Siipr%»,l,f. 
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Jhth^,  or  ifeiziire  on  9ticfa  office ;  for  the  words,  ^*  that  the  king 
'^^  shall  be  deemed  in  possession  without  office,^  shall  have  this 
constrtiction,  that  he  shall  be  in  possession  without  oflSce  in  the 
same  manner  as  he  should  have  been  upon  an  office  found  at 
common  law :  but  at  the  common  law,  if  a  disseisee  had  been 
attainted  of  high  treason,  and  the  seisin  found  by  office,  the  king 
should  not  have  been  in  possession  without  a  scire  facias,  or  a 
seizure  at  least. 

Sect.  24.  FoUBTHiiYi  After  two  contradictory  judgments  upon 
the  same  point,  it  was  at  last  (A)  settled  by  a  majority  of  the  r^)C.Car.497. 
judges  in  Stone  and  Newman's  case,  that  where  a  tenant  in  tail  *^^  Flowd. 
of  ue  gift  of  the  crown  makes  a  feoffment  in  fee,  die  reversion  i  Hale,  349. 
being  still  in  the  crown,  and  afterwards  is  attainted  of  high  trea- 
son, the  right  of  the  intail  i«  forfeited  to  the  crown ;  because  the   . 
i^ersion  continuing  always  in  the  crown,  the  intail  coidd  not  be 
discontinued,  but  the  heir  might  have  entered  after  the  death  of 
the  feoffor,  without  bringing  any  action ;  and  though  the  intail  by 
such  a  feoffment  be  put  in  abeyance  as  to  any  benefit  which  the 
feoffor  himself  may  claim  from  it;  yet  since  it  is  not  turned  to  a 
right  of  action,  and  would  have  continued  still  in  him  for  the 
benefit  of  the  heir,  if  he  had  not  been  attainted  (as  appears  firom 
the  form  of  a  writ  offormedon,  which  supposes  that  the  right  de- 
scended to  the  heir  from  the  feoffor,  and  consequently  that  it  was 
in  him  at  his  death),  it  shall  likewise  continue  in  him  for  the 
benefit  of  the  king. 

Sect.  25.  Fifthly,  It  was  solemnly  adjudged  in  the  exche- 
quer chamber  in  (t)  Sheffield's  Case,  and  a  judgment  to  the  con-  6')Hoburt,S54, 
trary  in  the  exchequer  reversed,  that  where  one  attainted  of  high  p^       ^^ 
treason  is  seised  of  a  defeasible  estate  in  tail,  and  hath  at  the  stc.     '      ' 
same  time  a  right  to  an  ancient  intail  which  is  discontinued,  he  t  BolL  S05,hc. 
forfeits  both  the  intail  in  possession,  and  the  right  to  the  old 
intail ;  for  the  first  is  withm  the  express  words  of  26  Hen.  8. 
and  the  latter  within  those  of  33  Hen.    And  it  by  no  means 
follows,  that  because  naked  rights  of  action  to  lands  in  the 
hands  of  the  heir  of  a  disseisor,  or  of  a  discontinuee,  or  not 
within  the  meaning  of  the  statute,  as  it  is  (k)  settled  that  they  (Q  Sop.  s.  ts. 
are  not ;  therefore  also  a  right  to  lands  in  the  hands  of  the  per- 
son attainted  himself  is  not  within  the  meaning  of  it ;  for  the 
forfeiture  of  such  naked  rights  might  not  only  be  of  dangerous 
con9e(]|aence  in  unsettling  possessions,  but  might  also  be  highly 
prejudicial  to  strangers,  whom  the  statute  by  an  express  saving 
plainly  intends  to  favour ;  but  the  forfeiture  of  the  offender's 
right  to  his  own  lands  can  be  of  no  prejudice  to  any  but  him- 
self and  his  heirs,  to  whom  the  statute  is  so  fur  from  intending 
any  favour,  that  it  expressly  excludes  them  from  all  the  benefit 
of  the  saviiq;  clause. 

Sject.  26.  SiXTHLT,  It  seems  (1)  agreed,  that  a  power  of  re-  (0  7  Coke,  is, 
Tokingthe  uses  of  a  settlement  may  be  forfeited  by  force  of  33  ^^^^  ^.^ 
Hen.  8.  if  the  execution  of  it  require  nothing  but  what  may  be  Popham,  is! 
as  WeH  performed  by  any  person  as  by  the  party  himself  by  whom  i  Ander.  f9S. 
it  was  reserved ;  as  the  tender  of  a  ring,  &c.  ^S^^*  ^^^ 

®  *   4  Leonard,  S79. 

Vwlmw,  4SS,  kc.    1  RolL  14S. 

T  T  €1  Also 
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(m)  7  €oke.  It.      AIbo  it  WAS-  adjudged  in  (m)  Eoglefield's  case,  that  the  mention^ 
aud  the  other     of  such  Considerations  and  inducements  for  the  reserving  of  such- 
^P^***^®       a  power  of  .revocation  in  the  preamble  of  it,  as  we  inseparable 
Cited  and  from  the  persoo,  do  not  alter  the  case,  if  nothing  of  this  kind  be  < 

•gt^d,  iti  the  provbo  itself  by  which  it  is  reserved.. 

«Keble,566, 

76it77S.    lLevinB,279.    Lane,  44.    1  Boll.  142. 

But  is  agreed,  that  if  the  proviso  by  which  such  a  power  is 
reserved  require  something  inseparably  annexed  to  the  person,  it 
keeps  it  out  of  the  statute ;  and  therefore  in  the  (n)  Duke  of  Nor- 
i*Hale  \^.    ^  folk's  case,  where  there  was  this  proviso,  "  that  if  the  Duke ' 
Cited  and  ''  should  be  minded  to  alter  and  revoke  the  uses,  and  signify  his 

^r^'       Q     "  niind  in  writing  under  his  hand  and  seal,  that  then,  8cc.''  it  was  ' 
3  Keble%66/    clearly  adjudged,  that  the  power  of  revocation  was  not  forfeit- 
967, 773.     '     able,  because  it  depended  on  the  duke's  signifying  his  mind  in 
3  Inst  19«        writing  under  his  proper  hand  and  seal,  which  none  but  himself « 
could  do. 

/o)^ji    s  i«         ^'^^  **  ^^^  adjudged  in  (o)  Main's  case,  that  die  law  is  the 
1  Hak^'246.  '    same  where  such  proviso  doth  not  expressly  require  the  party's  ' 

signifying  a  change  of  mind,  but  only  that  the  deed  of  revocation 
i^^^^'te^'  ^  ^^'^der  his  proper  hand  and  seal,  (p)  But  if  such  proviso 
&c79, 102. '  require  only  the  tender  of  a  ring  by  the  feoffor,  ipso  adhunc  de- 
1  Joiies,  135.  ciarante  that  the  tender  is  to  the  intent  to  avoid  the  feoffment,  it 
1  Ventrifl,  i{9.  ge^ms  unsettled,  whether  it  come  within  the  same  construction. 

1  Modem,  40.  ' 

Sect.  27.  Seventhly,  It  (j)  seems,  that  an  annuity  granted ' 
^1  382.  ^"'      ^^  ^  ™^"  P'^  consilio  impendenaOf  is  not  forfeitable  by  these  sta- 
'      *  tutes :  also  it  seems  if^  doubtful  whether  an  office  granted  to  a 

379, &&  ^°'      man  for  life,  and  requiring  skill  and  confidence,  be  forfeitable;* 
(j)  Howden,      "^^  ^  ^^  ^®  (^)  S^ ^^ted  in  fee,  it  seems  clear  that  it  may  be  for- 
379.  feited  even  by  the  common  law;  because  the  grantor  in  giving 

such  an  estate,  which  shall  descend  toaH  the  heirs  of  the  grantee, 
however  unqualified,  seems  plainly  not  to  have  been  induced  to 
make  his  grant  from  any  consideration  of  the  peculiar  merit  of 
persons  who  are  to  execute  the  office. 

0)  t  Lev.  169.        ^^^*  ^^'  It  hath  been  {t)  adjudged,  but  not  without  great  diffi- 

3Keb^/459.  culty,  that  an  act  of  parliament  that  certain  persons  shall  for-  . 

^^hl}^'  feit  all  their  lands,  possessions,  rights,  interests,  and  heredita- 

131.        ^    '  ments,  and  other  things  of  what  nature  soever,  extends  tQ  estates 

s  Jones,  57.  in  tail,  by  force  of  the  words  "  all  interests  of  what  nature  soever." 

/  Tr***  T^*  Yet  it  is  {u)  agreed,  that  the  statutes  of  pramunire,  whieh  give  a 

s^.  md  the  general  forfeiture  of  all  the  lands  and  tenements  of  the  offender, . 

iKMks  abore  extend  not  to  land  in  tail. 

cuted. 

. .  g  Sect^  99.  It  is  (x)  holden,  that  a  saving  against  the  corruption  ' 

1  Halc!^704.'     ^  blood  in  a  statute  concerning  felony,  doth  by  necessary  conse- 
3  Inst.  47, 90.    quence  save  the  land  to  the  heir ;  because  the  escheat  to  die  lord  ' 
Salkeld,  81^.       fo^  felony  is  only  pro  defectu  tenentis,  occasioned  by  the  corrup-  * 
tion  of  blood.    Also  it  is  holden,  that  a  saving  of  the  land  to  the 
heir  prevents  the  corruption  of  blood,  and  also  the  loss  of  dower.  , 
<^)  S«lk.  65;      But  It  hath  been  (y)  adjudged,  that  a  saving  against  the  corrup- 
tion of  blood  in  a  statute  concerning  treason,  doth  not  save  the  , 
land  to  the  heir,  because  in  treason  the  land  goes  to  the  king 
by  way  of  imqiediate  forfeiture^  and  not  by  escheat. 

As 
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•  'As  to  the  third  particular,  vix*  To  what  time  the  forfeiture 
shall  relate. 

Sect.  SO.  It  seems  {«)  agreed,  that  the  forfeiture  upon  an  at-  (i)  F.  Forf.  s^ 
tainder  either  of  treason  or  felony,  shall  have  relation  to  the  time  ^• 
of  the  offence,  for  the  avoiding  of  all  subsecj^uent  alienations  of  g  ^'q  ^^^ 
the  lands ;  but  to  the  time  of  the  (a)  conviction,  or  fugam  fecit  F.  Cotmterp.'de 
found,  &c.  only,  as  to  chattels ;  unless  the  party  were  (6)  killed  Voucher,  30. 
in  flying  from  or  resisting  those  who  had  arrested  him ;  in  which  s  Coke^il'o. 
case  it  is  said,  that  the  forfeiture  shall  relate  to  the  time  of  the  38  Edw.  3.  St. 

offence.  Plowd«n,  488. 

lHaIe»S60,631. 
(a)  F.  Forf.  30.  SUundfonle's  Prerog.  48.  S.  P.  C.199.  B.  Relation,  31.  Exposition,  26.  Forfet- 
lare,  119.  F.  Corone,  996.  1  Hale,  362.  (6)  Vide  sop.  s.  16.  S.  P.  C.  192.  F.  Corolie/290k 
1  Hale,  362. 

Sect.  31.  But  it  seems  (c)  unsettled,  whether  ia  pramunire  it  (e)c.  Car.i72. 
shall  relate  to  the  time  of  the  offence,  or  only  to  that  of  the  *  ^^^'^^  *^^* 
judgment. 

Sect.  3^.  It  seems  the  better  (d)  opinion,  that  no  attainder  (j)8Coke,i70. 
whatsoever  shall  have  any  relation  as  to  the  mesne  profits  of  the  piowden,  488. ' 
lands  of  the  person  attainted,  but  only  from  the  time  of  the  at-  ^  ^v*  3. 32. 

^^l^A^..  /                   ^                                                        Butthisisnwdc 

^^^d®*^-  a^u*reS,P.C. 

t9U  and  the  contrary  teems  liolden.  F.  Corone,  290. 344.     See  also  F.  Forfintore,  16.     F.  Cor.  374« 
Finch,  326, 327. 

As  to  the  fourth  particular,  viz.  What  shall  be  done  with  the 
goods  of  an  offender  both  before  and  after  they  are  actually  for- 
feited. 

Sect.  S3,  It  seems  to  have  been  always  (e)  agreed,  that  one  («}  Bracton,  b» 

indicted  or  appealed  of  treason  or  felony  may  bon&Jide  sell  any  ^*,d*cf  i8^s*  i 

of  his  chattels  real  or  personal  for  the  sustenance  of  himself  and  f,  '  *  '. 

family  until  they  be  actually  forfeited.  Pl«ta.  b.  i.  c. 

26.  s.  1,  2. 
8  Coke,  171.     7  H.  4.  in  the  last  date.      S.  P.  C.  193.      1  St.  Tr.  994, 995.      4  St  Tr.  65, 66, 454. 
1  Hale,  362,  SffT.    But  if  tb^  are  conveyed  over  for  ihe  purpose  of  avoiding  the  forf^ture^  it  is  fraudu- 
lent and  void,  Skinner,  357, 358. 

Sect.  34.  Also  it  seems  (/)  agreed,  that  the  eoods  of  such  (f)  Se«  the  ci- 
person  can  in  no  case  be  lawfully  removed  out  of  his  house  until  fo^i^^ana 

they  be  forfeited.  following  sec- 

tion. 

Sect.  35.  Yet  according  to  the  general  tenor  of  the  old  (g) 
books,  the  ^oods  of  one  (A)  arrested  for  treason  or  felony,  may 
bv  the  purview  of  an  ancient  statute,  which  (i)  seems  to  continue  (g)  ^«<>>  1>.  i. 

^  '^  '  v/  c..«6.s,2. 

'°"  Bracton.  b.  3.  c. 
18.  s.  2.  Britton,  f.  4.  S.  P.  C.  52, 192.  Staundf.  PieiOg.  47, 48.  1  Hale.  263*  364.  It  is  said, 
26  Assiie,  32.  Ab.  B.  Corone,  U02.  that  justices  of  oyer,  &c.  shall  put  the  chattels  of  felons  in  estreat 
presently,  &c.  and  deliver  them  to  the  towns,  &c.  to  answer  to  the  king  in.  eyre.  But  this  seems  intended* 
of  the  chattels  of  one  convict  of  felony.  And  in  44  Asttse,  13.  and  43  £.  3.  21.  Ab.  B.  Corone,  9. 
Ik>rfelture,  7.  Reseiser,  3.  Oiiioe  and  Officer,  3.  F.  Trespass,  7.  Bar.  196.  the  2d.  it  is  said,  that  no 
minister  af  the  kitig  ought  to  take  the  chattels  of  an  appellee  of  felony  away  with  hira,  but  to  seise  them, 
and  cause  the  party  to  find  surety  diat  they  shall  not  be  ek>igned,  &c.  And  if  the  par^  cannot  find; 
suretf,  he  ought  to  deUver  them  to  the  neighbours,  &c.  And  in  the  last  case  of  7  H.  4.  Ab.'  F.  Cor.  d&' 
and  B.  Forfeit,  10.  it  is  said,  that  where  on^  is  indicted  of  felony,  until  he  be  attainted,  hb  goods  shall 
not  be  removed  out  of  his  boose,  but  shall  be  kept  by  his  neighbour,  until,  &c.  and  in  tbe  mean  time  the 
felon  ought  to  live  upon  his  goods.  Vide  41  Assise,  13.  Ab.  F.  Process,  183.  B.  Forfeit,  40.  IS  H.  3. 
13.  in  whicb  books  it  is  said,  that  goods  shall  not  be  seised  till  they  be  forfeited,  (h)  The  old  writ  re- 
dted  Bracton,  b.  3.  c.  18.  sect  2.  and  Fleta,  b.  1.  ch.  26.  sect.  2.  is  express  to  this  purpose :  yet  in  3 
Inst.  228.  it  is  sud,  that  the  goods  of  any  delinquent  cannot  be  inventoried  and  the  town  charged  there- 
witb  before  the  owner  b  indicted  of  record;  and  a  note  in  Summ.  269.  seems  to  be  to  the  same  effect, 
«ad  1  Hale, 367.   (i)  1  SU Tr.  994^ 995.    4 St. Tr. 65, 66.    S.F.C.139, 
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Still  in  force,  be .  imaiediately  ioTeptoried  and  fippnoied ;  rfter 
whichy  and  on  surety  found  that  they  shall  be  forthcooiiQgy  tkej 
shall  be  kept  by  the  bailiffs  of  the  party  arrested,  and^  for  want 
of  such  surety,  by  his  neighbours,  till  he  be  convicted,  or  found 
to  have  fled,  &c,  whereby  they  are  actually  forfeited. 

Sect.  36.  Also  it  was  exacted  by  the  statute  De  C0ch  Ckmmoir 
tarU  (set  forth  more  at  large  ch.  9.  sect.  IQ,  ^')«  thai  where  one 
is  found  guilty  of  murder  by  a  coroner's  inquest  upon  the  view 
of  a  dead  body,  the  coroner  shall  in(|iure  what  goods  he  haftfa^ 
and  cause  them  to  be  valued  and  delivered  to  the  township,  fte» 
But  so  much  of  this  statute  as  enables  the  coroner  to  seise  the 
(k)  S.  P.C.52.  goods,  (k)  seems  to  be  repealed  by  1  Rich.  3.  (set  fi>ith  more  at 

large,  sect.  38.),  unless  the  party  indicted  be  found  also  to  hava 
fled. 

Sect.  37.  Also  by  25  Edw.  3.  c.  14.  set  forth  more  at  large 
ch.  9,7.  sect.  1 16.  it  is  enacted,  '*  That  in  the  second  capias  given 
by  that  statute  on  the  return  of  a  non  invenius,  it  shall  be  com- 
prised, that  the  sheriff  shall  cause  .the  party's  chattels  to  be 
,         seized,  and  safely  kept  till  the  day  of  the  writ  or  i^recept 
(OS. P.  C.  193.  "  returned,  &c."  and  this  is  still  in  (/)  force,  notwithstanding  tne 
Sta*^f^^'      Statute  of  1  Rich-  3.  c.  3.  for  this  prohibits  ovlj  the  aeiai^g  of 
Tnrog.  48. '      ^^^  goods  of  those  who  are  arrested. 

Sect.  38.  And  so  far  as  it  relates  to  this  purpose,  it  is  enacted 
by  the  said  statute  1  Rich.  3.  c.  3.  as  followeth  :  **  And  that  no 
Vide  1  Hale,  **  sheriff,  under-sheriff,  nor  escheator,  bailiff  of  franchise,  or  any 
TMi'^f/  ^hmer-  "  ^^^  P^^^OH,  take  or  seize  the  goods  of  any  person  arrested  or 
raUons  Q|K)n  "  imprisoned  for  suspicion  of  felooyi  before  that  the  same  person 
tkk  act.  ''  so  arrested  and  imprisoned  be  convicted  or  attainted  of  such 

^OTi^^^^  *'  felony  according  to  the  law,  or  else  the  saipe  goods  otherwise 
actioni,  see  "  lawfully  forfeited,  upon  pain  to  forfeit  the  double  value  of  the 
1  Latw.  ist. .  "  goods  so  taken,  to  him  that  is  iso  hurt  in  that  behalf,  by  (m)  ae- 
C.Efi«.749^      '*  tion  of  debt,  &c.'* 

(n)YideSDp.  Sect.  39.  This  statute  is  said  to  be  in  (d)  affinnance  of  the 
S.?.'ai98!  ^°^n  ^^»  ^^  ^^^  been  (e)  adjudged  to  extend  as  weU  W 
(c)  i  Ray.  414.  ^^^  seizure  of  money  as  of  any  other  chattel. 

.  .  Sect.  40.  It  seems  plain  from  this  statute,  that  goods  may  be 

591.    '    ^  seized  as  (p)  80<^  as  they  are  forfeited ;  and  it  seems^  tb^  wnole 

(f)  F.  CoNDe,  township  is  aAswerable  (g)  for  them  to  the  king(l),  and  npiaf 

^»  347, 306.  seize  them  (r)  wherever  they  can  be  found. 

1*  M.  4t»  IS*  S. 

Ab.  F.  Ferf.  St.  StAB8ue,81.  Ab.  F.  Corone,  181.  B.  Charge,  45.  Forfutaie,SS.  S.P«C» 
19^194.  atanndibrde's  PwiogatiTe,  47.  47  £.  3.  S6.  (r)  SS  Ainae,  81,  Ab.  F.  €oimM,  lau 
B.  Charge,  45.    Forisitiiie,  SS.    Stuimdfofde'a  Pierogative,  47. 

(i)F.  Corcme,  Sect.  41.  And  at  the  common  law  it  was  bo(s)  plea  for  such 
^*J^;  township,  that  the  goods  were  delivered  to  the  custody  of  J.  S» 
^'  "*•  who  embezzled  them,  8cc.  But  it  is  enacted  by  31  Edw.  3.  c,  3, 
"  That  if  any  man  or  town  be  charged  in  the  exchequer  by  e»* 
treats  of  the  justices  of  the  chattels  of  fugitives  and  felons,  and 
will  allege  in  discharge  of  him  another  which  13  chargeable,  he 
^  be  heard,  and  right  done  to  the  other." 

A« 

( 1)  Whether  the  king  takes  the  forfeited  goods,  subject  to  the  debti  of  the  party,  ^fi»  Ibngjhi,  Mt». . 
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As  to  tiw  StGONB  Point,  d«.  Where  the  wife  loses  her 
dower. 

Sect.  42.  It  is  agreed^  that  before  the  statute  of  1   Edw.  6.  0)S.P.C.i94. 
ch.  12.  the  wife  not  only  lost  her  dower  at  common  law  {t)  ^'^%lll 
but  also  her  dower  (u)  ad  ostium  ecclesia,  or  ex  assensu  patris,  or  utt  s.  747.* 
by  special  (x)  custom  (except  that  of  (y)  gavel-kind)^  by  an  at-  3  lut.  4T.  «ii. 
tainder  of  any  treason  or  (z)  capital  felony,  whether  (a)  committed  }J^q^  lit  37. 
before  or  after  the  marriage,  and  whether  the  lands  were  in  the  41. 
hands  of  a  (b)  feoffee,  or  forfeited  to  the  king,  or  escheated  to  S.  P.  C.  19S. 
the  lord  of  the  fee,  and  though  the  (c)attainder  were  pardoned,  &c,  f^l^^uiiy4^, 

9rectoo,5ll.     Winch,  27,     (y)BractoD,Sll.     (t)  Co.  litt  41.     1  Hale,  559.    (a)  Co.  litt.' 5l! 
(b)3  Inst  fX6.    Sav.  54,  55.    Co.  Litt  41.    Benlowe,  55,  56,  57.    Djer,  140.    Moor,  699.    Cod.. 
by  Vavaior.    Litt.  •.  55.    («)  1  Leoaaid,  3. 

Sect.  43.  But  it{d)  seems,  that  the  wife  never  forfeited  lands  (<Q  Co*  litt.  37. 
given  jointly  to  her  nusband  and  her,  whether  by  way  of  frank-  J~***  **^'g 
marriage  or  otherwise,  but  only  for  the  year  and  day  and  waste  (e).  130.  ^^  ^   ' 

(0)  Bracton,  139.    Supra,  s.  8.    Con.  Bract  130.. 

Se€t.  44«  Also  it  hath  bee»(/)  adjudged,  that  if  a  husband  (f) slmt,  tie. 
having  levied  a  fine  with  proclamations,  is  afterwards  erroneously  ^^''  ^^' 
attainted  of  high  treason,  and  the  five  years  pass  after  his  death, 
and  then  the  outlawry  is  reversed,  the  wife  may  pursue  her  title 
of  dower  within  five  years  after  sach  reversaJ ;  because  being 
barred  of  her  dower  by  the  attainder  while  it  stood  in  force, 
which  attainder  she  could  no  way  reverse,  she  had  no  remedy  to 
pursue  her  title  of  dower  within  the  five  years,  and  therefore 
abaU  not  be  barrel  by  her  non  claim. 

Sect. 45.  By  1  Edw.  6.  c.  12.  s.  17.  *'  Albeit  any  person  shall  ^^^^    q^ 
•  be  attainted  of  any  treason  or  felony  whatsoever,  yet  that  not-  Lit  4i.  «>««•. 
**  withstanding  every  woman  who  shall  fortune  to  be  the  wife  of 
"  the  person  so  attainted,  shall  be  endowable  and  enabled  to 
^^  demand,  have,  and  enjoy  her  dower  in  like  manner  and  form 
*'  as  though  her  husband  had  not  been  attainted,  8u:/' 

Sect.  46.  But  Aia  is  repealed  as  to  treason  by  5  and  6  Edw. 
6.€L  11.  par.  9.  by  which  it  is  enacted,  '^  That  the  wife  whose 
**  husband  shall  be  attainted  of  any  treaaon  whatsoever,  shall  in  - 
'^  an  wiae  be  reoeivied  to  ask,  challenge,  demand,  or  have  dowry  .  ^  (.  p  ^ 
*'  of  any  the  laada,  tenements,  or  hereditaments  of  the  person  so  j^^T^'Jq^^  ^* 
^*  attainted  during  the  said  attainder  in  foix;e."  And  this  hath  been  Cq.  U^w  37. 
construed  (g)  to  esteod  as  well  to  an  attainder  of  petit  treason,  ^s- 
as  of  high  treason.  ^  ^**  *^* 

As  to  the  Thibd  Point,  viz.  How  far  the  blood  is  corrupted 
by  an  attainder  of  treason  or  felony,  the  following  particulars  seem 
most  remarkable. 

Sect-  47.  First,  Itis  (A)  agreed,  that  by  (i)  such  an  attainder  z;^^  3  i„,i^  ^^^ 
the  blood  is  so  far  stained  or  corrupted,  that  the  party  loses  all  the  S.  P.  C 196. 
nobility  and  gentility  he  might  have  had  before,  and  becomes  (OBut^a^ 

;»n^kil  taindcrof 

He^oVif^.  pj^,  (B.  1. 

tit  "?Srai^.'>'s.&.ft.    Oq. Litt.  aSU.)  Of  pttitlaroenyconttpti not  fbe  Mood*    5 last  lit.   CclktiL 
Mm    jN^*170. 

Se^.  48.  S£coi^Q][,Y,  It  i$  also  (fc)  agreedj  that  he  can  neither  WCo.Utts. 
inhentas^  heir  to  an  ancestor,  nor  have  an  heir.  s?P.ai95. 

Bk  NonabiJ.  21.    Corone,  dO. 

Sect. 


>■» 
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(0  c.  Car.  543.  '.  *^^^*  ^'  Thibuly^  It  is  also  farther  {t)  aipeed,  duit  whera^er 
littRep.  28. '  it  is  necessary  for  any  one  who  would  naaJte  a  title  to  another  ta 
iyeii.413.  derive  the  descent. through  him^  the  attainder  is  a  bar  to  such 
Not,  159. 166.  ^^^*  (^)  unless  the  land  were  intailed.  And  therefore  if  there  Ibe 
&c.  grandfather,  father  and  son,  and  the  father  be  attainted,  it  is  dear^ 

l^a"^'^'  that  the  son  (fi)  cannot  claim  as  heir  to  the  grandfather  of  the 
(m)  5  Coke,  10.  ^^^^^  i^  fee-simple,  because  he  must  of  necessity  derive  the  de- 
litt  sec  746,  sceut  through  the  father,  which  by  reason  of  the  attainder  he  can- 
HhaI  ^<  °^^  ^^'  "^^^  ^^^  ^^^  same  reason,  if  there  be  two  brothers,  and 
8  Coke,  166.  ^^^  ^^  them  having  issue  a  son,  be  attainted,  and  either  the  son 
(n)  1  Ventris,  or  uucle  purchase  land  and  die  without  issue,  the  other  (o)  caik- 
^.418.  QQ^  lyQ  jiig  j,Qi|.^  because  the  blood  of  the  father,  through  whom 

1  uSeJsse.      ^^  descent  must  be  conveyed,  is  corrupted.  . . 

Co.Dtt.592.    (o)  C.  Car.  543.    Dyer,  274.    1  Ventrb,  413. 416.  425.    1  Hale,  357. 

.  ,  •  »  » 

r  >  C  Car  543  ^"^  ^^  seems  a  (p)  general  rule,  that  the  attainder  of  a  person 
1  Ventrb,  413)  who  needs  not  be  mentioned  in  the  conveyance  of  the'  descenf,' 
417,  &:c  does  no  hurt,  let  the  ancestor  be  never  so  remote ;  and  dforfiori, 

Nov  ^9*  166  ^^®*'®^'0'^®  ^t  seems  clearly  to  follow,  that  where  one  may  claim  as 
&c. '  '  '  immediate  heir  to  another,  without  deriving  the  descent  throuf^' 
1  l^yinz,  60.  any  other,  he  shall  not  be  barred  by  the  attainder  of  any  otfier. 
VMe  Bractoif  ^*  ^^^  therefore  it  seems  (q)  agreed,  that  if  the  son  of  one  attainted 
b.  3.  c.  14.  '  purchase  land,  and  have  a  son  and  die,  such  son  shall  inherit  him, 
8.17.  because  he  derives  his  descent  immediately  from  him.     And  for 

^?)  cl^'utt  8?'  ^^®  ^^^  reason  it  hath  been  (r)  settled,  that  if  a  ndan  hath  two 
1  Hale*,  357.  '  SOUS,  and  then  be  attainted,  and  one  of  the  sons  purchase  lands 
4  Uonard,  5.  and  die  without  issue,  the  oljier  shall  be  his  heir,  because  he  may 
iJLAb^eis.    "^^^^  ^^^  ^^^^  without  mentioning  the  father.  . 

C.  Car.  543. '  1  Ventris,  425.  Palmer.  19.  1  Levinz)  59.  2  BoU.  93.  2  Siderfin,  25r  27.  lUa  » 
left  doabtfii].  Moor,  569.    Noy,  158,  &c.    Con.  litt.  Rep.  28. 

(0  Co.  Litt.  8.  But  Sir  Edward  Coke  (s)  says,  that  the  reason  of  this  case  is^* 
1 R.  Ab.  625.    <<  because  the  attainder  of  the  fathier  corrupts  only  the  lineal  bloody 

and  not  the  collateral  blood  between  the  brethren,  which  was 

vested  in  them  before  the  attainder;"  but  he  sidth,  *'  That  some 

.  have  holden,  that  if  a  man  after  he  be  attainted  have  issue  twa 

Hardrei  224.     ^^^i^S'  the  one  cannot  be  heir  to  the  other,  because  they  could  not 

1  Ventrb,  413.    be  heir  to  their  father,  for  that  they  never  had  any  inheritable 

^^^SM  9^'      ^^^^^  ^^  them.''    But  the  ground  of  this  opinion  seems  to  be 

1  Vratris  ^2*.  overthrown  by  the  resolution  in  the  case  of  CoUingwood  v.  IPaoe, 
426.  wherein  it  was  adjudged  (t)  in  the  exchequer-chamber  by  seveift' 
N07, 159.167.  judges  against  three,  that  the  sons  of  an  alien  might  be  heirs  te 

2  Siderfin,  248.  ^"^  another  if  bom  in  England,  or  naturalized  ;  and  yet  it  is  ceiw 
Thb  abo  ap-  tain  that  they  could  not  be  heirs  to  their  father.  Also  it  aeem 
P|"g  ^^^  to  (u)  be  the  better  opinion,  that  where  a  person  attainted  ha^ 
cited  *S.  P.  C.  issue  by  a  woman  seised  of  lands  of  inheritance,  such  issue  may 
196.  inherit  the  mother,  though  he  never  had  any  inheritable  blood 
Abridged  Bro.    from  the  father. 

Tenant,  bj  «^ 

Curtesy,  15.  *^*"* 

and  wherein  it  b  holden,  That  if  the  husband  of  an  inheritrix  liave  issue,  and  be  attainted  of  ftdony  and 
pttrdoned,  he  shaO  not  be  tenant  by  courtesy  by  reason  of  tlie  issue  bom  before  die  pardon,  botbv  icaaon 
of  issue  bom  after  he  shall ;  from  whence  it  necessarily  follows,  that  such  issue  must  ht  inberitalse  to  the 
wife.  Also  it  b  admitted,  Co.  Litt.  84.  b.  That  the  issue  of  an  inheritrix  by  an  alien,  or  a  person 
attainted  may  be  in  ward,  which  could  not  be  unless  he  could  inherit  the  mother.  Vide  C  Jac*  539. 
Litt.  Rep.  28.  1  Levins,  59,  60.  But  the  contrary  was  andeptly  boldflD.  5  Coke.  41.  Bndoi^ 
b.  3.  c.  19.  s.  19,  SO. 
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Sect.  50.  PotrmrttLT,  It  seems  dear,  that  notwithstanding  a  .  v  ^  ^^  ^ 

Crson  irtlainted  be  to  many  purposes  looked  upon  as.  dead  in  (y)Flet8,  b.  i. 
w,  yet  he  hath  a  capacity  to  (x)  purchase  land^  which  the  kii^  c.  S8.  ■.  9.  is. 
diall  have  upon  office  found.    Also  if  the  father  of  a  person  b^m^^^Ad- 
attainted  die  seised  of  an  estate  of  inheritance  during  his  life,  no  ce8tor,S6. 
(y)  younger  brother  can  be  heir,  but  the  land  shall  raUier  escheat;  S.  P.  C.  i95.6« 
for  the  elder  brother,  though  attainted,  is  still  a  brother,  and  no  f f^V.'  ^' 
other  can  be  heir  to  the  father  while  he  is  alive ;  but  it  seems  (z)  f!  PetitioD,  fo. 
i^reed  at  this*  day,  that  if  he  die  before  the  father,  the  younger  ALd'Anoestor, 
brother  shall  be  heir.  ^cent  7 

1  VeDtrii,  415. 417.     iLenn^dO.     S9A8nae,ll.    Noy,166.170.    lSid«fi&,l95.    S6  Amie,!* 
(i)  See  the  books  next  abo^e  died,  and  firo.  Descent,  64. .  Con.  Biacton,  b.  3.  c  14.  a.  17. 

Sect.  51.  Fifthly,  It  is  clear,  that  the  corruption  of  blood 
from  an  attainder  is  so  high,  that  it  cannot  be  absolutely  salved 
but  by  the  act  of  parliament;  for  it  seems  (a)  agreed,  that  the  ^a)Co. Iitt.8. 
kind's  pardon  cannot  restore  the  blood  so  as  to  make  the  person  ^^  ^ 
attainted  capable  either  of  inheriting  others,  or  of  being  inherited  3*in^t!sss. 
himself  by  any  one  bom  before  the  pardon,    (b)  Yet  if  such  per-  ]>ali8on,  14I 
son  have  a  son  bom  after  the  pardon,  and  purchase  lands  and  die,  ^^^'^Jp^ 
such  son  may  be  his  heir,  unless  he  have  an  elder  brother  alive  ^"sm  tfae^' 
bom  before  the  pardon;  for  a  pardon  doth  as  it  were  make  a  man  books  next 
a  new  creature,  and  give  him  a  new  capacity,  in  respect  whereof  *^^^  ^^« 
his  issue  born  after  the  pardon  may  be  bis  heir,  as  to  lands  pur- 
chased after  the  pardon,  in  the  same  manner  as  if  he  had  never 
been  attainted* 

t  Sect.  52.  By  7  Ann.  c.  21.  s.  10.  it  is  enacted,  (1)  "  That  after 
"  decease  of  the  Pretender  no  attainder  for  treason  shall  extend 
^  to  the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  the  right 
or  title  of  any  person  or  persons,  other  than  tne  right  or  title  of 
the  offender  or  offenders  during  his,  her,  or  their  natural  lives 
only ;  and  that  it  shall  and  may  be  lawful  to  every  person  or 
^^  persons  to  whom  the  right  or  interest  of  any  lands,  tenements, 
"  or  hereditaments,  after  the  death  of  any  such  offender  or  of- 
**  fenders,  should  or  might  have  appertained,  if  no  such  attainder 
'^  had  been,  to  enter  into  the  same/' 

t  Sect.  $S.  But  by  17  Geo.  2.  c.  39*  s.  3. ''  The  said  provision 
*  BO  made  by  the  said  last  recited  clause  of  the  7  Ann.  c.  21.  shall 
**  not  take  place,  nor  have  any  operation,  force,  or  effect  whatso- 
f^  ever,  until  after  the  deceases,  not  only  of  the  said  Pretender, 
'^  but  also  of  his  eldest,  and  aU  and  every  his  son  and  sobs/' 

(1)  For  the  history  of  this  act,  which  is  rather  for  treason  is  YirtoaUy  abofished.  The  sanM  it 
curious,  see  '4  Black.  Comm.  e.  ft.  And  as  the  also  now  abolished  in  felony  by  54  Geo.  8.  c.  145. 
Stuart  teiUy  is  now  eitinct,  corruption  of  bJood      Vide  ante,  p.  639. 
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CHAP.  L. 


OF  AVOIDING  JUDGMENT. 


f^OR  tbe  better  Understanduig  the  learakig  concerning  the 
avoiding  of  judgment  in  criminal  cases,  I  shall  endeavour  to 

1.  How  such  judgment  may  be  avoided. 

2.  The  effect  of  such  avoidance. 

Such  judgment  may  be  avoided  either, 

1.  Without  w|it  pf  error* 

2.  By  writ  of  error. 

They  may  be  avoided  without  writ  of  error  two  ways: 
1.  For  faults  apparent  in  the  record. 

%  Por  other  matter  dehors  tbe  record* 

» 

And  First,  I  shall  endeavour  to  shew  where  snch  judgment 
inay  be  avoided  by  plea  without  any  writ  of  error  for  faults  appa* 
reQt  in  tjie  record* 

Sect,  h  As  to  which  it  is  observable^  that  notwithstanding  it 
be  the  allowed  practice  of  the  court  of  common  pleas  to  suffer  a 
defendant  coming  in  by  (a)  capias  utlagatum  the  same  (Jb)  term  io 
which  an  exigent  is  returnable,  to  avoid  the  outlawry  without  writ 
of  error,  by  shewing  that  he  purchased  a  (c)  supersedeas  out  of  the 
(d)  sai»e  courtj,  and  (e)  delivered  it  to  the  sheriff  before  the  quinto 
egmtus,  ^.  or  by  shewing  a^y  (/)  other  matter  apparent  on 
record  which  niaices  the  outlawry  enx>neous«  as  the  want  of  au  (^) 

oniiiid; 

Dyer,  US.  ^  •  . 

Con.  39  H.  6.  t7.  Ab.  F.  Resp.  5S.  B.  Utlag.  35.  Vide  14  H.  4.  S7.  '  F.  Ind.  Nominis,  3. 
B.  Utlag.  SB.  30  H.  6.  3.  (6)  8  H.  6.  37.  Ab.  F.  Error,  19.  19  H.  6.  2.  a.  Ab.  F.  Error,  f6. 
But  ioroe  have  holden,  tbat  an  outlawry  cannot  be  avoided  for  thii  or  any  other  cause  in  another  Tern, 
Co.  Litt.  259.  37  H.  6.  17.  Ab.  F.  UUag.  S8.  B.  Error,  97.  8  H.  6.  37.  Con.  ad.  1  And.  36^ 
(0  19  U.  6.  44.  Ab.  F.  UUag.  20.  B;  Utlag.  21.  33  H,  6. 1.  Ab.  F.  Ut|ag.  27.  Bro.  2.  50  H. 
6.  3.  Ab.  F.  Protect.  11.  B.  UUag.  74.  12  H.  4.  18.  Ab.  B.  UUag.  14.  7  H.  4.  1.  Ab.  B: 
UUag.  6.  8  H.  6, 7.  F.  Error,  42.  11  H.  4.  34.  33  H.  6. 1.  45.  Ab.  F.  UUag.  27.  1  Ander- 
ton,  36.  But  1 R.  Abr.  743.  tbe  contrary  is  said  to  have  been  holden.  39  Elis.  (<2)  30  H.  6.  3.  Ab. 
F.  Protect  11.  &eitt,  if  the  supersedeas  were  from  the  Chancery,  7  H.  4»  5.  Ab.  F.  Supers.  10. 
B.  UUag.  65.    Supersedeas,  8.    Vide  18  H.  6.  18.    Ab.  F.  Error,  24.    7  Edw.  4.  9.    Ab.  F.  Eii- 

Snt,  1.  B.  Supersedeas,  31.  F.  N.  B.  236.  (e)  14  H.  4.  27.  B.  UUag.  15.  L.  Quin.  Edw.  4,  5. 
b.  B.  Error,  155.  Dyer,  222,  223.  and  it  u  said  not  to  be  material  whether  it  were  deKvered  to  the 
sheriff  or  not.  Co.  lltt.  128.  B.  UUag.  8.  4  E.  4.  42.  Con.  F.  Error,  77.  %'ide  F.  Error,  4f . 
mCoke  on  Litt.  259.  33  H.  6. 1.  5.  Ab.  B.  UUag.  27.  (g)  11  H.  7.  4.  Ab.  B.  UUag.  78.  1$ 
£,  4.  9.  Ab.  B.  Error,  172.  F.  UUag.  41.  Vide  19  Edw.  4.  8.  But  it  is  agreed  diat  an  ouUawiy 
without  any  original  is  not  void,  but  voidable  only,  F.  Color.  45.  UUag.  18.  7  H.  7. 5.  Ab.  F.  £r* 
ror,52.    Keilwsy,  19.    B.  UUag.  45.    L.  Quiu.  Edw.  4. 116. 


(a)  Co.  litt 

259. 

1  Ander.  36. 

Vide  inf.  s.  9. 

Steut  if  he 

comes  in  gratis* 
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an^ul,  or  the  (A)  oounioB  of  process,  or  want  (i)  of  form  in  a  (^)3SH.6. 
wnt  at  pnoclamation,  &e.  or  a  (ft)  return  by  a  person  appearing  ^^^  ^ 
not  fep  be  sheriff,  or  a  (/)  variance  between  the  original  and  the  ^ '   '    ^ 
e^ent,  or  other  process,  or  the  want  of  such  additions  as  (m)  are  8  H.  6. 97. 
required  by  1  Hen.  5.  B^ba^r^^^^^^ 

19  H.  ^.  S.  A^h  F«  ^ror«  26.  }^.  Quia.  Ed.  4. 116.  B.  UUag.  45.  (0  I>^er,  t06,  1 1  H.  4.  M» 
00  Dyer,  4}.  H)  F.  Utbg.  41.  38  H.  6.  31.  Ab.  Utlag.  31.  SI  Edw.  3.  56.  Ab.  F.  Db.  3» 
16£dw.4.9.  B.  Error,  17S.  F.  DU.  17.  SO  H.  6.18.  Ab.F.Dis.SS.  S  Rich.  3. 15.  B.  Mia. 
80.  VariaDoe,90.  («)  8  H.  6. 37.  Ab.BiEr.l9.  1  Anderson*  36.  liLAbr.743.  SlDst670» 
CQn«P.Ullag,S4.    S9H.  6.U 

Yet  it  is  said  in  many  (n)  books,  to  be  the  constant  course  of  («»)  i  R.  Ab. 
the  court  of  king's  bench,  never  to  reverse  an  outlawry  on  the  ^^* 
^rowQ^aide,  either  in  the  same  or  a  difterent  term,  for  (o)  these  or  Ablp.^utu'ss. 
Other  errors  of  the  like  nature,  as  (p)  the  want  of  a  capias  to  the  4  £.  4^4$,  45.* 
aberiff  of  the  county  whereof  the  party  is  named,  or  a  (9)  &ult  in  ^^  B.^«i68, 
the  i]|dictmwt»  without  a  writ  of  enron  Sifd^i. 

Ab.F.£rr.S6.  Vide  Palmer,  43.  Con.  11  H.  7.  4.  Ab.  B.  Uti^;.  78.  («)  Not  for  the  want  of  aa 
addition,  19  H.  6.  S.  Ab.  F.  Error,  S6.  11  H.  6. 15.  b.  54.  (p)  $ap. «.  S7. ».  1 27.  9  H.  6. 15, 
B.  Utlag.  to.  34.    39  H.  6.1.      (7)  1  Bnlstrode,  109.    1  Sidcifin,  144. 

.  Yet  sinoe  Sir  Edward  (r)  Coke  seems  to  be  of  another  opi-  (r)€o.lius59. 
Bion,  and  since  also  it  is  clearly  holden,  that  one  may  plead  even  ^'^fuilJ^^I'^ 
a  matter  of  fact  in  the  king's  bench  in  avoidance  of  an  outlawry  53  hT&'i. 
of  felony,  which  cannot  be  pleaded  in  avoidance  of  any  other  out-  Ab.  B.  Utl.  97« 
lawiy,  as  shall  be  more  fully  shewn,  section  the  siiLth;  I  shall  ^^'3*^19 
le^ve  this  point  to  be  farther  considered. 

However  it  is  (5)  agreed,  that  a  conviction  of  felony  whereon  («)Cro.EUv 
the  party  hath  had  his  c)ergy  may  be  .discharged  by  exception  to  ^9»ii90* 
the  indictment,  because  no  writ  of  error  lies  on  such  a  conviction, 

not  b^ipg  a  judgment. 

* 

As  to  the  second  particular,  viz.  Where  a  judgment  may  be 
avoidedi,  without  writ  of  error,  for  matters  dehors  the  record* 

Sect.  2.    It  is  holden,  that  he  who  purchases  land  of  a  person 
who  afterwards  is  (t)  outlawed  of  felony,  or  condemned  upon  his  (0  Sum.  t70. 
own  (u)  confession,  may  falsify  the  record,  not  only  as  to  the  time  1  ^''^'m' 
wherein  the  felony  is  supposed  to  have  been  committed,  but  also  Ycttbecontrair 
as  to  the  point  of  the  offence.     But  it  is  (x)  agreed,  that  where  a  "<«"»  holden,   . 
man  is  found  guilty  by  verdict,  a  purchaser  cannot  fklsify  as  to  the  t^  ^^*  ^^* 
point  of  the  offence,  but  that  he  may  falsify  for  the  time,  where  b.  Cob^.  8. 
the  party  is  found  guilty  generally  of  the  offence  in  the  appeal  F.Trarerae,)9» 
or  indictment ;  because  the  time  is  not  material  upon  the  evi-  (jO  SoiviB^iyA 

«*n«e*  1  Hale,  361^ 

3  lott.  S31, 
B.  TmTerie  de  Office,  35.    7Ed«.4.1,«.    V.  Ettopue],  91,     («)$€!etlMbooka  tboreciied* 

Sect,  d.  Also  it  s^ems  {y)  agreed,  that  wy  judgment  whatso-  (y)  Sum.  t70, 
ever  given  by  persons  who  had  no  good  commission  to  proceed  piIlJ?**^^V, 
against  the  person  condemned,  may  be  falsified  by  shewing  the    '^•^•'***  . 
special  matter  without  vmt  of  error,  because  it  is  void ;  as  where 
a  commission  authorises  to  proceed  on  an  indictment  t^ken  before 

A* 
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A.  B.  C.  and  twelve  olhers,  and  by  colour  thereof  the  cbmmis- 
sioners  proceed  on  an  indictment  taken,  before  eight  persons  only* 

(«)  Sliut  25S.  Sect.  4.  Also  it  seems  (a)  agreed^  that  if  the  treason  or  felony 
8  Coke,  79.  of  which  a  man  is  attainted,  be  afterwards  pardoned  by  parliament, 
C^'eu/I  rt^'  *^®  attainder  may  be  falsified  by  himself  or  his  heir  without  plea. 

1%  is  said  that  a  writ  of  error  lies  aa  such  a  pardon ;  bat  this  contrary  to  3  Inst,  t$l,  and  6  Co.  14.  For 
the  avoidblt  of  an*  outlawry  by  the  kirig's  pardon,  Yide  c.  49.  s.  15.  F.  Charter,  27.  B.  Error,  56. 
18£d.S.S8.    B.App.7.  92.    9H.5. 14,15. 

(6)  f9 Ed.  3.25*  Seci.  5.  But  it  hath  been  (b)  adjudged,  that  the  king's  letters 
1  R.  Ab.  489.     patent  reversing  an  attainder  are  void,  unless  they  be  afterwards 

made  good  by  act  of  parliament. 

(e)  Co.Litt69.  Sect.  6.  It  seems  generally  agreed,  that  by  the  common  law,  m 
10  H.  4. 7.  {c)favorem  vita,  an  outlawry. of  treason  or  felony  might  be  avoided 
^i)^^u!  2?^'  V  P^^^'  ^^^^  ^®  defendant  was  in  ((2)  prison,  or  in  the  king's  ser- 
11. 18.  27.  '  vice  beyond  the  (e)  sea.  Sec.  at  the  time  of  die  outlawry  (/)  ppt>- 
33  H.  6. 1.        nounced  against  him. 

7H,6.25.  ^ 

B.UtLl8.40.  38  Am.  17.  27  Ass.  47.  F.  Cor.  123.  8  H.  4. 13.  3lnftL32.  Con.  21  ^d.  4.73^ 
B.  Utl.  57.  1  H.  7. 13.  B.  Uil.  68.  B.  Corone,  128.  that  he  who  pleads  this  plea  most  shew  in  whose 
CQstody  he  was,  and  in  what  county,  and  most  also  ayer  his  plea ;  and  by  5  Ed.  3. 13.  an  averment  ia 
IJfven  against  the  testtmonT  of  a  sheriff  or  others,  having  no  record  testifying  such  imprisonment,  (a)  F. 
Utl.  11.  2  £.4.1.  F.  Respond.  54.  9H.4.3.  F.  Sci.  Fac.  64.  IIH.7.  5.  B.  Utl.  79.  4£d. 
4. 10.  Con.  F.  Corone,  123.  Vide  10  H.  4. 7.  a.  Ab.  F.  Respon.  201.  9  Coke,  31.  Co.  lit  74. 
(/)  Skin.  16.  F.  Utl.  2. 48.  F.  For.  19.  F.  Res.  54. 101.  7H.6.25.  Ab.B.UtLl8.  16  Ed.  4. 6. 
See  Davis's  Case,  1  Borr.  640. 

•  •  , 

Q\Co.Utt  ^"^  ^  *^®  ^^  ^^  ^®  generally  (g)  agreed,  that  no  outlawiry  for 

259.   '  any  other  crime  (against  a  party  (A)  rightly  described)  can  be 

(K)  Infra,  8. 9.    avoided  by  the  plea  of  any  matter  (t)  of  fact  whatsoever. 

(%)  Not  by  the 

plea  of  impnsooment.      F.  Utlag.  27,  47.      33  H.  6. 1. 45.      Nor  by  the  plea  at  bdag  beyond  sea^ 

F.Udag.27.    33  H.  6. 1.45. 

Ontlawi^  Sect,  7*  By  26  Hen.  8.  c.  Id.  it  is  enacted^ ''  That  all  process^ 

against  persons  «<  of  outlawry  to  be  had  or  made  within  this  realm,  against  any 
remwd  wi^^  **  oflFenders  in  treason,  being  resiant  or  inhabiting  out  of  the  limits 
a  year  and  »  '^  of  this  realm,  or  in  any  of  the  parts  beyond  the  seas  at  the  time 
day*  ''  of  the  outlawry  pronounced  against  them,  shall  be  as  good  and 

''  effectual  in  law  to  all  intents  and  purposes,  as  if  such  offenders 
had  been  resident  and  dwelling  within  this  realm  at  the  time  of 
such  process  awarded,  and  outlawry  pronounced." 

...  Sect.  8.  But  by  5  and  6  Edw.  6.  c.  4.  it  is  provided, "  That  if  the, 

Ajnnstron^s  *  '*  P^rty  SO  to  be  outlawed,  shall,  within  one  year  next  after  the  said 

Case,  *'  outlawry  pronounced,  (j)  yield  himself  to  the  said  chief  justice 

3  Mod '47^*  '^  ^^  England  for  the  time  being,  and  offer  to  traverse  the  mdict- 

Skkk  1*95.  Bat  ^  nient  or  appeal  whereon  the  said  outlawry  shall  be  pronounced 

the  law  of  this  **  as  is  aforesaid,  that  then  he  shall  be  received  to  the  same  tra- 

M^is  contra,  u  y^rge^  ^ud  being  thereupon  found  not  guilty  by  verdict  of  twelve 

Stra.  824.  and  "  °>en,  he  shall  be  clearly  acquitted  and  discharged  of  the  said 

Foit!  C.  L.  40.  "  outlawry,  Su" 

Sect,  9'  And  it  hath  been  (k)  resolved,  that  these  statutes  ex* 
(fe)  3  Inst  32,  tend  as  well  to  treasons  by  subsequent  statutes  as  to  those  within 
«16.  25  Edw.  3. 

See  Dyer,  287.  c^* 

and  2  Jon.  180.  *'"*!: 

Error  assigned  for  the  reversal  of  an  ontlawry  of  hi^  treason,  that  the  defendant  was  beyond  sea  at  the 
time.  See  also  Davis'  Case,  1  Barr.  639.  and  Rex  o.  R.  Johnston,  Foster,  46.  where  an  outlawry  for  high 
treason  ii)  diminiahing  thecorrent  coin  was  reteised  for  the  ssme  leasoo. 
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Sect.  10«  It  seems  generally  agreed,  that  any  outlawry  whatso- 
ever may  be  avoided  by  a  defendant's  coming  in  upon  the  (/) 
capias  utlagatum,  and  pleading  a  (m)  misnosmer  either  of  the  name  ^'^^'  ^*  ^*  ' 
or  addition  in  the  writ,  &c.  as  by  shewing*  that  whereas  he  is  F.*XJtlag.2t«  . . 
called  by  such  a  name  of  (n)  baptism^  or  (o)  surname,  he  hath  been  ^>  ^^»  97. 29* 
always  known  by  a  different  one,  and  not  by  that  in  the  writ,  8u:..  Nonroitfe.**" 
or  whereas  he  is  named  of  such  estate,  degree,  or  mystery,  that  he  Estoppel,  47. 
hath  some  (p)  addition,  and  not  that  in  the  writ,  8cc.  M»  ^7* 

^^         .  Djer,l9t, 

B.  Utkg.  1. 99,  9S,  U,  95, 96.  Misnosmer,  5t.  1  Edw.  4,  t.  21  H.  6.  50.  5  H.  7. 16.  7  Edw.  4. 1 . 
27  U.  8.11,  IS.  «SH.6.Sd.  19  H.  6. 80.  5H.5.7.  t8H.6.S.  Vide  F.  Variance,  74.  19  H.  6. 
58.  22  Edw.  4.  87, 38.  (m)  3S  H.  6. 1. 45.  But  in  the  abridgment  of  this  case,  Bro.  Utlag.  2.  the 
eontraiT  seems  to  be  holden.  Fits.  Utlag.  27.  (n)  Fits.  Utlag.  44.  Bro.  Utlug.  1.  27  H.  8. 11, 12. 
(o)  14  Edw.  4.  6.  Bro.  Utlag.  53.  19  Edw.  4. 24, 25.  Bro.  Sci.  Fac.  132.  Munosmer,  1.  27  H.  8. 
11, 12.  12  H.  6. 7.  So  if  one  be  called  in  the  writ  the  son  of  J.  S.  he  may  plead  that  he  is  the  son  of 
W.  S.  10  Edw.  4. 12.  Bro.  Iderap.  Nominis,  9.  (p)  Fits.  Nonsuit,  6.  Estoppel,  47.  67.  1  Edw.  4.  2. 
21 H.  6.50.  28H.6.  2.  b.  F.  Utlag.  32. 35. 37.  Bro.  Utiag.  15.  84. 78.  Misnosmer,  52.  5H.6.' 
16.  a.  7  Edw.  4.1.  5  H.  5.  7.  Abridged,  Bro.  Utlag.  15,  Fits.  UUag.  37.  Bat  it  U  there  said, 
that  some  were  of  opinion,  that  the  party  Aould  be  put  to  his  writ  of  error,  because  he  is  the  same  per- 
son*    See38H.  6.1.    B.  Utlag.  32. 51.    13  Edw.  4. 16.    Bio.  Scire  Facias,  132.   9  Edw.  4^  24,  25. 

Also  it  is  said  in  many  {q)  books,  that  he  may  plead  that  there  (9)Fits.UU.23. 
is  no  such  town  as  that  whereof  he  is  named.  f  ^*  .    ^  ^ 

22  Edw.  4.  S7. 
22  H.  6. 23.    33  H.  6.51.    Bro.  Utlag.  26.    Rast.  Ent.300,  301.    But  the  contrtury  is  holden,  33  H. 
€u.l.  because  such  plea  would  avoid  the  outlawry  aninst  all  persons.  Bro.  Utlag.  29.  there  h  an  opiiiiim 
to  the  contrary,  but  it  seems  not  warranted  by  the  Year  Book. 

And  it  seems  clearly  agreed;  that  he  may  plead,  that  at  the  time 

of  the  writ  purchased,  and  ever  since,  he  hath  made  his  abode  at  /^^  ^^^  u^^ 

some  (r)  other  town,  and  not  at  that  in  the  writ.  Sec. ;  and  it  is  (s)  22. 23. 25. 29, 

said,  Uiat  by  such  plea,  the  outlawiy  shall  only  be  avoided  as  to  ^  ^    ^ 

the  person  who  pleads  it  (who  shall  (t)  not  be  intended  to  be  the  EiTor,%. 

person  meant),  and  shall  stand  in  force  against  the  person  of  the  38il.  6. 1. 

liame  and  addition  in  the  record.  52  ^l  ^'  *• 

33.  H.  6. 38. 

22  H.  6. 7. 16.  23.    19  H.  6.  80.    Dver,  192.    2  £.  4. 1.    B.  Utlag.  22.  25. 32. 33.  58.    21  Edw.  4. 

79.    Keilway.  101.    Such  matter  is  pleaded  without  axiy  trarerse  of  the  place  in  the  indictment.    Vide 

22£.4.37,38.      20IL6.19.      It  is  adjudged,  28  H.  6.     Ab.  F.  Uti.  25.  that  it  is  no  plea  for  one 

named  of  the  parish  of  C  that  there  are  three  vills  in  the  same  parish,  vis.  D>  £•  F4  and  that  he  was 

commorant  at  D.  and  therefore  ought  to  have  been  named  of  it.  (t)  39  H.  6.  1.  B.  Utl.  34.  73.  10  H.  6. 

4.    SO  H.  ^.  2.     F.  Error,  23.     21  H.  7. 13.     But  it  is  said,  21  H.  6.  21.     Ab.  F.  Scire  Facias,  55. 

B.  Utl.  23.  that  a  eopiai  ad  ta^aeienditm  the  judgment  is  affirmed  or  disaffirmed  by  the  affirmance  or 

avoidance  of  the  outlawry.    Vide  22  H.  6.  16.     B.  Utkg.  25.      19  H.  6.  58.     F.  Utl.  21.     (f)  And 

for  this  cause  this  is  a  good  plea  in  avoidance  of  the  plea  of  outlawry  in  disability.    F.  Nonability,  14. 

21  H.  7. 13.    7  E.  4. 1.    B.  Nona,  50. 

But  it  is  said,  that  a  person  of  the  same  name  and  addition  as 
mentioned  in  a  record  of  outlawry,  (m)  cannot  avoid  it  by  averring  f y  *^  "•  "^^ 
that  thiere  are  two  persons  of  such  name  and  addition,  and  that  i^h. 4. 27.  a.  . 
the  person  intended  is  the  elder,  and  he  himself  is  the  younger,  F.Idemp.  No- 
but  shall  be  put  to  his  writ  of  idemptitate  nominis,  which  is  said  by  yj^eg  Utl 
some  to  be  the  (jr)  only  remedy  in  such  case  after  an  outlawry  re-  29. 55. 56.  ' 
turned.  «i  Edw.  4. 

15,54. 
13  H.  6.7.    F.  Utl.  1.  24.  43.    Variance,  74.    («}F.Utl.6.    16Besp.21.    Nona.  1.7. 

And  it  seems,  that  notwithstanding  in  civil  causes  (y)  before  an  ^  H.V.it'.^^' 
outlawry  is  returned,  one  of  the  same  name  may  come  into  court,  Sro.  idemp! 
and  shew,  (z)  that  he  is  not  the  person  intended;  whereupon  if  Nom. 3.5.7. 8. 

the  ^•i«*e"P-  ) 

"*®  Nom.  3.  6. 7. 

Con.F.  N.B.268.   (s)  F.  N.  B.  268.   Bro.  Idemp.  Nom.  3.  4. 11.    14  H.  4.  27.    F.  Idemp.  Nom.  5. 

2i  Edw. 3. 36.    Con. F.Idemp.  Nom. 4.    B.' Idemp.  Nom. 6.    L. Qoin.  Edw. 4b 51. 
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the  ipMBliff  coftAn  it,  tfai^  Atemty  of  the  names  AA  be  entered 
db  mroll,  and  a  new  mgent  shall  mne  with  a  fiiHer  4elcnption 
^  F.  UMip.  ^  ^  perioa  mteoded^  yet  this  («)  eaotioc  be  done  opon  an  in- 
j^.'a  SM*  dictmeoty  withont  a  writ  of  idemptitaie  nominU,  beeause  it  wouM 
b!  Uemp,  make  the  procesa  variant  from  tlie  indictment^  which  cannot  be 
^f*-/*  ii«       altered  without  the  conaeiit  of  the  jnrore. 

And  i^ow  t  am  to  shew  how  judgments  in  criminal  casea  may 
be  avoided  by  writs  of  error. 

As  to  which  having  shewn  already,  ch.  £9*  iect.  40«  that  the 
reversal  of  tfie  attainder  of  the  principal  ipso  facto  reverses  diat  of 
the  accessary*  I  shall  in  this  place  only  observe  the  foflowing  par- 
ticulaiv: 

(ir)Gfo.£iuk  Sect.  11.  FiBST,  That  it  aeems  to  be  in  a  great  measure  (6) 
^  S^  fi  **  settled,  that  a  writ  of  error  to  reverse  an  attainder  of  treason  or 
Owcii,i47,  M8.  felony  may  be  brought  as  well  by  the  executor  as  by  the  heir  of 
1  Leoiuund,  st5.  the  party,  but  (c)  by  no  other  person  whatsoever. 

Shower,  15.    (ff)  Vide  Salkeld,  60, 61,  add  H«ig.  Co  litt  IS.  note  (1). 

Sect.  12.  Secondly,  That  a  person  attainted  of  treason  or 
lelMj,  httoTt  be  can  have  a  writ  of  error  to  reverse  his  attainder, 
(i)iHcii.7.     must  (J)  assign  his  errors,  and  thereupon  have  leave  from  the 
B^  Errar.  S5i     ^^^^  ^  prosecttte  his  writ  of  error. 

.Sect.  15.  TftiBDLY,  TTiat  no  writ  of  error  for  the  reversal  of 
($)  1  Sid.  69.  *^  attainder  of  treason  or  felony  is  to  be  (e)  allowed  without  an 
1  Bvbt.  71.  express  warrant  from  die  king,  or  the  consent  of  the  attorney- 
dMod.4S.       eeneral. 

1  Roll .  175^.     ® 

See  Cmwie  e.  Cook,  1  Ven.  170.  die  Bioten  cue,  1  Vem.  175.     Rei «  WUkes,  4  Btm.ud  Bei  v. 

Da¥if»lB«r.641. 

Sect.  14.  FotTRTHLY,  That  an  attainder  of  felony  of  a  person 

CO  Ry*''/**  who  had  any  lands,  shall  never  be  reversed  by  writ  of  error  (f) 

i  Sid.  316.  *  without  a  scire  facias  against  all  the  terre-tenants  and  lords  mediate 

ft  £.4  ^.  and  immediate;  but  it  is  (^)  settled.  Chat  such  scire f ados  is  not 

F  Kr^^5t  >>ccessary  in  the  case  of  high  treason*    Also  it  is  (A)  said,  that  it 

7'h.  7.  k  '  ^'  °^^  necessaty  in  the  case  of  felony  when  it  is  suggested  on  the 

4  £dw.  4. 10.  roll  that  the  party  had  no  lands,  and  the  attorney-general  confesses 

^)  Qoeen  •.       it. 

Stafford, 

M.  is  Abiu  apoa  ezamiiuition  of  all  th^  proeedents.    Qi)  %  Salkeld,  495.    5  Keble,  S9. 

(t)  3  init  114.       ^^^'  ^^«  FiPTHLYy  That  it  hath  been  (t)  settled,  tfiat  the  st»- 

315b  tute  of  33  Hen.  8.  c.  £9*  which  enacts,  *^  That  if  any  person  shril 

1  Hale,  353.      «  \^  attainted  of  high  treason  by  the  course  of  the  common  laws 

''  or  statutes  of  this  realm,  that  in  eveiy  stteh  case,  every  snch 

attainder  by  the  common  law  shall  be  of  as  good  strength, 

vahie,  force«  and  effect^  as  if  it  had  been  done  by  authority  of 

parliament,'^  is  to  be  intended  of  lawful  attainders  by  due  course 

of  the  common  law,  and  not  of  erroneous  and  void  attainders, 

which  therefore  may  be  avoided  in  the  same  manner  as  before. 

(U)  Which  is  ^^^'  ^^'  Sixthly,  That  it  is  also  clear,  that  the  statute  oHjk) 

called  the  S9th  28  Eliz.  c.  2.  which  enacts,  ''That  no  record  of  attainder  that 
iatheprinnd     «'  |ben  was  of  high  treason,  where  the  narty  is  or  hath  been 

3  LeiriDs.  333. 
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i'  .execaledy  thall  be.  reversed,  sroided,  or  impeaehcd  b;  '^tj  plM^  (i)  S  UtL  Su 
**  or  writ  of  error/'  extend9  not  to  (i)  ettaioders  since  llmt  twie.    ^^^  «« 

Sm.  17.  Seventhly,  (m)  That  it  hath  been  hoMen,  that  a  (m}iSid.S08. 
writ  of  error  lies  in  the  king's  bench  on  an  attainder  before  the 
lord  high  steward. 

And  now  I  am  in  the  second  place  to  shew  the  effect  of  the 
avoidance  of  a  judgment 

As  to  which  I  shall  take  notice  only  of  the  following  parti- 
culars : 

Sect.  18.  FiftsT,  That  it  is  (n)  agreed,  that  after  an  outlawry  (n)  B.  Cor.  S7- 
of  treason  or  felony  is  reversed,  the  party  shall  be  put  to  (0)  i4i.  466. 
plead  to  the  indictment,  for  that  still  remains  good.  isBdw.^.  9. 

i  Mod.  42.  C.  Jac.  464.  F.  Er.  53.  C.  Car.  365.  (o)  That  the  law  la  the  aame  in  mil  cauacs* 
F.  £r.  41.  37  H.'6. 17.  B.  Utiag.  tS.  SO  H.  6. 3.  Ab.  F.  Protection,  11.  B.  Utiae.  74.  Con. 
SI  H.  6. 50.    Ab.  F.  Nonsait,  6.    B.  UUag.  S4. 35. 

Sect.  19*  Secondly,  It  is  said  by  Sir  Edward  Coke,  that  if 
the  judgment  be  erroneous,  both  that  ^nd  the  executidn  diere- 
upon,  and  all  former  proceedings  shaH  be  mvctsed  by  Mmt  of 
error  \  butif  the  execution  be  erroQeoust  that  only  sbaU  be  (jO  i^  (p)  ^  ^"^^  *• 
\ecaed«  ^^* 

Sect.^0.  Thirdly,  That  it  hath  been  (9)  adjudged^  that  if  (9)iADder. 
the  king  grant  orer  the  lands  of  a  pierson  oatlawied  Tor  treasbn  ^^* 
or  felony,  and  afterwards  the  outlawry  be  reversed,  the  party  maj 
enter  on  the  patentee,  and  need  neither  to  sue  a  petition  to  the 
king,  nor  a  scire  facias  against  the  patentee. 


CHAP.  LI. 

OF  EXECUTION  AND  REPRIEVE. 

And  now  northing  remains  but  to  shew  in  what  manner  a  per- 
SOB  coMlemned  iii  to  be  ezecoted  or  reprieved. 

As  to  which,  having  shewn  already  (cr),  that  a  person  attainted,  (a)  Ch.  30. 
standing  mute  to  a  demand  why  execution  shall  not  go  against  **  ^ 
him,  shaH  not  be  awarded  to  his  penance,  but  to  the  ordinary 
ei^ecution  proper  for  the  crime,  I  shall  fiirther  observe  only  the 
foUowiiq^  particulars : 

Sect.  1.  First,  That  the  court  of  king'^s  bench  hath  not  only  (P)  i  Sid.  rt. 
power  to  award  execution  against  persons  attainted  there,  but  J  ^^^J^ 
also  against  persons  attainted  in(&)  parltament,  or  any  other  (c)  Sap.  c44. 
court,  <he  record  of  Aeir  attainder,  or  a  transcript  dkereof,  bemg  «•  i3. 

first  ^ophaBi,isi. 

Car.lta.  C.Jsc.4f5. 
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(fiCCtt,  ITS.  $nt  (ii  imoved-iato.  tiw  .cooit  of  kin^s  bench,  wad  theoMlves 
C.jac49s.    .  brought  thith«r  by  (e)  Aodeo*  oofjMtt.  (1) 

"%  SlQ0nUlt  ff  •• 

1  LeTiDs,  61.   X  KeUe,  S44.    («)  C  C«r.  176.    C.  Jac.  495.    1  Siderfio^  7f ,  73.    FoMar,  44^  UO. 

(/)C.Ctf.  5ec^  £•  Secondly,   Th«t  etecBtum  ought  (/)  not  to  be 

176.  awarded  into  a  di£ferent  county  from  that  wherein  the  party  was 

it^^  ^^^  ^'^  ^^  convicted^  except  only  where  a  record  of  attainder  is 
s  Sbow.  511.  removed  into  die  court  of  king's  bench^  which  (g)  may  award  the 
U)  C  Ct.  176*.  execution  in  the  same  county  wherein  it  sits.  (2) 

C.  Jic*  495. 

HnlLSl.    lLBfUks,61*    lSiderfin,7f. 


(h)  Popbam, 

iSl. 

C.  Otfi  176. 

C.  Jac.  495. 

Cromp.  1SS« 

Sliak»407. 


(09li»t5t. 

111.  fit,  S47. 

19  Coke,  ISO. 

4  Comm.  179* 

597. 

1  Hile,  501. 

496* 

f  Htle,  411. 


Sect.  3.  Thirdly,  That  where  a  person  attainted  haih  been 
at  large  after  his  attainder,  and  afterwards  is  brought  into  court 
and  demanded  why  execution  should  not  be  awarded  against 
him,  (A)  if  he  deny  that  he  is  the  same  person,  it  shall  be  (t)  im- 
mediately tried  by  a  juiy  returned  for  tnat  purpose. 

ft)  1  SwKVDBt 

ys.  1  Levins*  61.  Whether  the  party  may  have  peremptory  dnUenges  on  such  a  trial.  Tide  c  4S. 
9.6.  Alioaatcli9e'teaM|FoateT,40,41. 

A)  riiicii,478.  Sed.  4*  FouBTHLT,  That  the  court  (k)  may  command  exe- 
f  Hdtl^.      ^**^"  ^  ^^  ^^^^  without  any  writ. 

Bat  MNBetimet  eMCOtkm  is  ooBUMnded  by  writ,  aa  in  Sir  Walter  Raleigh's  case,  Cro.  Jac.  496;  and  in' 
Lard  Stafford's  case,  St  Tr.  toL  S«  p.  101.  iMJng  both  in  the  custody  of  the  lieatenant  of  tlie  Tower, 
and  bdieaded  only. 

• 

Sect.  5.  Fifthly,  That  it  is  (t)  holden  by  Coke  and  Hde,* 
that  no  execution  can  be  warranted  unless  it  be  pursuant  to  the. 
judgment;  and  therefore  that  it  cannot  be  altered  by  the>king»> 
as  from  hanging  to  beheading.    Yet  since  there  is  a  great  num- 
ber of  prec^ents,  where  (m)  men  condemned  to  be  hanged  for 
felony,  and  women  condemned  to  be  burnt  (n)  for  treason,  have 
been  beheaded  by  force  of  a  special  warrant  from  the  king  to 
that  purpose ;  and  since  (o)  Bracton  and  (p)  Staundforde  and 
^  S?^"**  £f['   ^^  (?)  ^oar  Book  of  35  Hen.  6.  speakii^  of  this  matter,  are  not 
iu»is.^i65.    '   ^^  ^fP'^*^  ^  Coke  and  Hale,  but  say  only  in  general,  that  the 
f!n.'b.  3S9.     sheriff  cannot  lawfully  behead  a  roan  who  is  only  condemned  to 

be  hanged,  by  which  they  may  perhaps  intend  no  more  than  that 
he  cannot  lawfully  do  it  of  his  own  authority,  I  shall  leave  this 
matter  to  be  farther  considered  (3).  However,  it  is  agreed,  that 
where  beheading  is  part  of  the  judgment,  as  in  case  of  high  trea- 

SOUy 

were  iianged  for  mvrder.  S  hist.  SU,  Sit.  9  Colce,  Itl.  (ni)  Lord  Hangerford,  in  St  H.  8.  Dake 
of  Somerset,  m  5  £dw.  6.  S  Inst  til.  Lord  Aadley,  in  6  Car.  1.  1  State  Trials*  S7l.  (n^  Queen 
Catherine  Howard,  Lady  Jane  Grey,  Countess  of  SaUsbury,  Lady  Alice  Lisle,  4  State  Trials,  lt9. 
(0)  Bracton,  104.    (p)S.P.C.13.    (9)  35  H.  6.  38. 

(1)  In  the  case  of  the  Earl  of  Ferrers  it  was  re- 
solved, by  all  the  judges,  that  If  a  peer  be  con- 
Tided  of  murder,  before  die  lords  in  parliament, 
and  the  day  appointed  by  them  for  execution  pur- 
•oant  to  S5  Geo.  t.  should  lapse  before  such  exe- 
cution done,  a  new  time  may  be  appointed  for  the 
execution  either  by  the  high  court  of  parliament 
before  which  such  peer  shall  hare  been  attainted, 
or  by  the  court  of  king's  bench,  the  pariiament 
not  then  ntting,  the  record  of  the  attainder  being 
properiy  renoTed  into  the  court.    Foster,  140. 

(4)  N.  3.  Where  the  prisoner  is  in  the  custody 
of  the  marshal  of  the  king's  bench,  the  usual  place 


Staundf.  198. 
And  accord* 
ingly  Lord 
Daa!es,Lord 
Stourfam,  and 
Sanchar,  a 
Scotch  lord. 


of  execudon  is  at  St.  Thomas  a  Waterings,  in  the 
county  of  Surry.    4Burr.t086.    Stnuige,553. 

(3)  The  king  cannot  vary  the  execution  so  as  to 
aggravate  the  punishment.  But  it  doth  not  foUow 
from  thence,  that  he  who  can  wholly  pardon  the 
offender  cannot  mitigate  his  punishment,  with  re- 
nrd  to  the  pain  or  infamy  of  it,  Foster,  t69.  1 
Burr.  650. '  and  this  prerogaiiye  is  part  of  the 
common  law,  Foster,  fTO.  4  Comm.  396.  ttiere- 
fere  it  is  not  criminal  in  the  ofiicer  who  obeys  a. 
warrant  from  the  crown  for  beheading  a  person 
under  sentence  of  death  for  a  felony,  or  a  woman 
for  treason  of  any  kind,  Foster  t68. 
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tSCftoiMU    £o^,c^,«,lt.    S loit ft.  U » Mid timt  luch » |>9rdi)0  ««* h0  under  the  «Kft 
MfU ;  bnt  it  MQl^y  Adnilted  tM  it  iMj  be  bj  •  wn^  9  $t  TiU^ 

*  p  * 

Sect.  6.  Sixth  LY«  That  it  seems  (5)  agreed  at  this  day,  that  (1)  Fotter,  $6f. 
tm  executiop  cannot  be  lawfully  executed  by  any  but  the  proper  ^^*  it  c.^« 

Sect.  7.  Seventhly,  That  it  is  {t)  det^,  that  if  a  man  ciMi«.<t)i6M«rw^'4. 

demned  to  be  hanged,  come  to  life  after  he  be  hanged,  he  ought  ':  ^oro.  355, 

to  be  hanged  again ;  for  the  judgment  is  not  executed  till  he  be  ^^^'  ^^* 

dead.  S  Hale,  41«. 

Vide  sup.  c  48.  lect  7. 

Sect.Q.  Eighthly,  It  seems  agreed,  that  every  court  which  («)26Attixe, 
has  power  to  award  an  execution,  has  also  of  common  riirht  a  tl'  v  /^ie 

J.     '^    .  r  *•  •  /   V      i_  Ab.F.  Office 

discretionary  power  of  granting  a  repneve ;  as  (11)  where  a  person  de  Coon  34. 


or  (y)  whether,  as  it  is  laid  in  the  indictment,  it  amounts  to  so  Tbu  power  b 
high  a  crime  as  that  with  which  the  prisoner  was  charged.    And  J^^  to  be  rather 
it  seems  (z)  agreed  at  this  day,  that  judges  continue  to  have  this  onge  thaiTof 
power  after  their  commission  is  determined.  strict  right, 

2  Hale.  If. 
Vide  6  Geo«  3.  c.  15.  ibr  a  power  giren  to  jodges  6f  aasiae  to  repriere  a  prisoner  for  the  purpose  of 
obtaiiring  a  coiiditioDal  pardon. — ^te,  tit  "  Thuisportation." 

Sect.  9*  Ninthly,  T^hUiX  ia  sUmtm  that  if  a  woman  quick  (•)9Ha]e,4i3. 
with  child  be  condemned  either  for  (a)  treason  or  (&)  felony,  she  4Conun.  S8& 
may  allege  her  being  with  child  in  order  to  get  the  execution  /p\  ^^|  \f 
respited,  and  thereupon  the  sheriiF  (c)  or  marshal  shall  be  com*  before  justices 
manded  to  take  her  into  a  private  room,  and  to  impanel  a  jury  ^  P^**^' 
of  (£2)  matrons  to  try  and  examine  whether  she  be  quick  with  (c)'s!'^.'c.* 
child  or  not ;  and  if  they  find  her  quick  with  child,  the  execution  198. 
shall  be  respited  (e)  till  her  delivery.  Ab^*r'  ^^* 

180.  B.  Corone,88.  (<i)  5  Inst.  13.  Finch,  478.  S.  P.  C.  198.  («)  4  State  Trials,  61t.  S.  P.  G. 
198.  3  Inst  17.  4  State  Trials,  612.  F.  Corone,  95$.  410.  S3  Assise,  S.  Ah.  Corone,  97.  Fits. 
Corone,  188.  25  £dw.  3.  42.  Abridged  Fits.  Corone,  130.  12  Assise,  11.  Abridged  Fits.  Co- 
rone,  168.    Bro.  Corone,  72.    Bro.  Pain.  11 . 

Sect.  10.  But  it  is  agreed,  that  a  woman  (f)  cannot  demand  (/)  Finch,  478. 
ch  respite  of  execution  by  reason  of  her  bemg  quick  with  child  S.  P.  C.  198. 


more 


such 

F.  Coro.  168. 

253. 

3  Inst  17.    23  Assise,  2.    Ab.  B.  Corone,  97.    F.  Corone,  188.    25  Edw.  3.  42.    Abridged  Fits. 
Corone,  130.    12  Assise,  11.    Bro.  Coroofl^  72.    Pain,  11. 


(1)  In  all  cases,  as  well  capital  as  otherwise,  exe- 
cution must  be  perfonaed  by  the  sheriff  or  his 
deputy,  whose  warrant  for  so  doing  was  anciently 
by  precept  under  the  hand  and  s^  of  the  judge, 
as  it  is  still  practised  in  the  court  of  the  lord  high 
steward  upon  the  execution  of  a  peer,  2  Hale,  4(K>. 
though  in  the  court  of  the  peers  m  pariiament  it  is 
done  by  writ  from  the  king.  Append.  4  B.  C. 
sect  5.  Afterwards  it  was  established,  ilnch, 
478.  tfiat  in  case  of  life  the  judge  may  command 
execution  to  be  done  without  any  writ  And  now 
the  usage  u  for  the  judge  to  sign  the  calendar,  a 


list  of  all  the  prisoners'  names,  with  the  separate 
judgments  in  the  margin,  which  is  left  with  the 
sheriff.  S.  P.  C.  182.  5  Modern,  12.  The 
sheriff,  upon  receipt  of  this  warrant,  is  to  do  execu- 
tion within  a  conyenient  time,  which  in  the  coun- 
try is  left  at  large.  In  London,  the  Recorder,  after 
reporting  to  the  king  in  person  the  case  of  the 
several  prisoners,  and  receiving  his  royal  pleasure 
that  the  law  must  take  its  coarse,  issues  hu  war- 
rant to  tlie  sheriffs,  directing  them  to  do  execution 
at  the  day  and  place  assigned.  4  State  Trials, 
332.    Foster,  43. 
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(g)  Kiidi,478»  more  than  once ;  and  that  'she  can  neither  save  henelf  by  tins 
«t  A '-^^V  Cleans  from  (g)  pleading  upon  her  airaignment,  nor  from  having 
Ab.  V^CoMu^  (^)  judgment  pronounced  against  her  upon  her  conviction.  Also 
180.  it  is  said  both  by  (t)  Staundforde  and  Coke,  that  a  woman  can 

m^!sfa!dte  ?'  ^^^^  "^  advantage  from  being  found  with  child,  unless  she  b6 
^{i^  ^'    also  found  quick  with  child. 

S.  P.  C.  198.  dlnit.  17.  8  Hale,  413.  (i)  3  Inst  IT.  S.  P.  C.  198.  and  in  ft  Aisiae,  71.  Ah. 
flti.  Corone,  180.  Bio*  Corone,  88.  it  is  ezpreisly  taid,  that  tiie  inqniiy  was  wlieCher  the  woman  woe 
attdnt  with  a  live  child  or  not.  See  abo  Sammaiyi  f7S.  and  Finch*  478.  Yet  F.  Corona  lf7.  IM. 
388.  £40. 410.  «f  Asiixe,S.  25  Edw.  3. 4t.  ISAsriae,!!.  B.Con»e,72f  B.  FiJn»  11.  it  ia  and 
only*  that  the  wonaa  was  found  enidnl  or  pregnant. 
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ABATEMENT. 

Su  Indictment. 

Foe  what  iwaXtt  m  writ  of  appeal  may  be  abated. 

Fage  257.  s.  96 

Tbe  iq>pdlee  ooj^h^  for  this  poipote,  to  demaDd 
oyer  of  the  wnt  in  open  court.  ih. 

But  the  court  of  chancery  alone  can  abate  it, 
before  it  is  returned  into  the  king's  bench. 

258.  (N)  2 

How  it  may  be  abated  ex  officio.  258 

Tbe  court  may  abate  an  appeal  of  burglary 
which  has  the  word  burgaUter  instead  of  Imr- 
pdoriter^  or  hurgiariter  ;— or  of  rape  want- 
ing the  word  ra/mit  y*^— or  any  appeal  wanting 
the  word/e2o»tc2.  ib.  s.  97 

So  also  the  Court  may  abate  the  writ,  where  the 
declaration  Taries  from  the  writ.        ib.  s.  98 

Or  where  it  doth  not  conclude  contra  Jformam 
ttatuti.  ib.  s.  99 

Or  where  tbe  sense  is  defective  for  want  of  a 
material  word  in  the  writ.  f6.  s.  100 

Or  where  the  writ  is  brought  bj  the  husband 
and  wife,  and  the  conclusion  is  in  the  name 
of  one  of  them  only.  259.  s.  101 

Or  where  the  name  of  baptism  or  surname  is 
omitted  ib. 

But  a  name  of  dignity  supplies  the  want  of  a 
surname.  ib. 

So  also  the  writ  maj  be  abated  at  the  instance 
of  the  partyi  before  plea,  for  the  want  of 
fifteen  oays  between  the  tette  and  the  retnml 

•6.  s.  102 

But  if  the  ori|;pnal  be  right,  appearance  will  core 
all  defects  m  mesne  process.  ib. 

So  also  the  writ  maybe  abated  upon  the  eioep- 


tion  or  plea  of  the  party  for  mimotmer  or 
wrong  addition.  259.  s.  102 

So  also  for  a  defective  addition  to  either  of  the 
parties.  260.  s.  104 

But  by  1  Edw.  6.  c.  7.  no  manner  of  acrion 
pending  shall  be  abated  by  a  change  of  title 
occasioned  by  creation.  t^. 

A  baronet  is  not  within  the  meaning  of  thu  act. 

ib. 

By  1  Hen.  5.  c.  5.  in  all  process  on  which  oufr« 
iawnr  hes,  proper  additions,  &c.  ehall  be  made 
to  tne  names  of  the  defendants.  260 

Where  a  father  hath  the  same  name  with  a  de- 
fendant son,  the  writ  is  abateable  unless  it 
add  puisne  after  the  other  additions.  261.  s. 

106 

For  the  cause  of  abatement  for  the  want  of  pro- 
per additions  to  the  names  of  the  parties,  viife 
Addition.  262  to  265 

If  a  new  writ  of  appeal  be  commenced  after  a 
former  appeal  is  removed,  this  multiplicity 
of  action  may  be  pleaded  in  abatement.    265 

s.  126 

But  a  second  bill  of  appeal  is  not  a  good  plea  in 
abatement;  because  till  it  is  removed  bv 
writ,  it  is  merely  a  plaint.  ib., 

The  plea  cannot  be  pleaded  till  tbe  plaintiff  hath 
appeared  in  the  kingfs  bench  where  the  cause 
is  removed.  ^  i6. 

It  is  no  good  plea  in  abatement  that  the  plaintiff 
hath  purchased  another  writ  returnable^  &c. 
even  if  such  writ  be  delivered  of  record  to  the 
sheri£f.  *^- 

A  misnomer,  false  addition,  or  death  of  defend- 
ant to  a  writ  of  appeal|  may  be  pleaded  in 
abatement  266.  s.  127 

It 
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It  is  good  against  all  the  defendants.  266.  s.  127 

Bat  such  plea  must  not  contain  a  negative  preg- 
nant, to. 

And  appearance  will  cure  these  defects.         ib, 

A  defendant  maj  take  advantage  of  several 
pleas  in  abatement  at  the  same  time,  unless 
thej  be  repugnant  to  one  another.  266 

Even  though  some  of  them  are  triable  by  record 
and  others  by  the  country.  ib. 

But  if  they  are  all  triable  by  the  (^untrjy  he 
must  at  the  same  time  plead  all  his  matters 
in  bar,  and  also  if  his  pleas  do  not  admit  the 
fact  over  to  the  felony.  267 

If  the  abatement  be  triable  by  record  only,  and 
it  is  found  against  him,  he  may  yet  plead  over 
to  the  felony.  ib. 

How  the  law  differs  'm  this-  rwpmt  from  civil 
actions.  ib. 

To  any  suit  on  a  penal  statute  actually  depend- 
ing, a  subsequent  suit  may  be  pleaded  in 
abatement  if  it  be  expressly  averred  to  be  for 
the  same  ofience.  383.  s.  63 

A  difierence  of  the  day  on  which  the  prosecu- 
tions are  laid,  is  no  exception  to  the  pteo;  f6. 

Two  informations  exhibited  on  the  same  day  may 
mutually  abate  each  other.  384 

XbeAuitis  depeadiogrfriMB  the  time  of  the  infor- 
mation being  filedy  and  before  any  process 
issueis*  '   .  t6. 

Where  an  appeal  abates  for  an  insufficiency  of 
the  writ,  the  defendant  shall  not  be  arraigned 
upMiHj     •  .  298.  s.  11. 

Oil  an  ilKflctment  a  mistaken  surname  canilot 
be  plMdMI  M  ahatement.  317 

Btll  in  nil  Appeal  it  may  be  so  pleaded  ,         ib. 

But  A  teislVMM^  of  the  d^fetldalht'^  Christian 

'  ls*m«  ttny  ht  pt^ed  in  iMmtemtot,  as  well 
on  indictment  as  app^.  ib,  s.  69 

So  k  k  V  giiod  pten  lA  abat^iMefnt  wbire  one  is 

*  styled  knight,  that  he  is  a  baronet.  318 

S^aisbrif  lui  indkMkeiie  ftgatnSt  Garter  fcSng  at 

'  anii%  jf  b«  Is  net  so  nanred  tbefeoo.  ib. 

And  qtuax  if  thb  efteis^km  of  the  defendant's 
htfmeof  baptisott  is  not  fatal  in  ttbatifement.  t^. 

lti«  ¥rtAt  of  snob  addition  as  i*  required  by 
1  Hte.  5.  c.  ii.  may  be  pleaded  ii^  abatetiient 
of  an  indictment.  ib,  s.  70 

In  oriininal  tates,  not  capital,  on  demurrer  in 
abataiMiit  adjudged  against  th6  party,  the 
Cotnrt  viriW  give  final,  judgment,  and  not  re- 
ipendiMdmieP,  468 

That  tb^re  h  another  indtciment  for  the  satee  of- 
fifeno*  oannot  be  pleaded  in  abatement.      514 

Wherfc  an  indictment  is  abated  for  a  misnomer, 
the  Court  will  detain  the  prisoned,  aibd  Cauie 
bim  to  be  indicted  de  noto.  ib,  s.  2. 

AJbatement  may  be  pleaded  in  an  information 
by  attomtBy,  and  in  an  indictment  bjr  a  def^n- 
daat  appearing  gratis,  ib.  s.  3. 

ABETTOBA. 

In  an  a|)p6itl  abettors  may  be  charged  gewmaUy 
as  pnncipais,  or  the  special  manner  of  the 
abettnent  may  be  set  forth  at  the  election  of 
Che  plainti£  249.  s.  '76 

U  what  taafn  an  appelant  shall  recover  da- 
mages against  an  abettor  in  appeal.  2t4 


Abettors  are  only  tiable  to  costs  when  the  prin- 
cipal is  insufficient.  279 

Those  who  only  abet  a  fact  shall  be  esteeooed  as 
much  principals  in  it  as  those  who  actually 
do  it.  438.  s.  7.  496 

Anciently,  abettors  present  were  esteemed  acoes«- 
saries,  or  at  most  principals  in  the  second  de- 
gree. ,438 

But  at  this  day  they  are  principals  in  the  highest 

,   decree.   ^  439 

In  ^\urde|^  if  there  be  malice  in  the  abettor,  and 
not  in  the  person  who  strikes,  it  will  be  mur- 
der in  the  abettor,  and  only  manslaughter  in 
the  other.  t6. 

To  make  an  abettor  a  principal,  it  is  not  neces- 
sary that  the  person  suffering  the  felony  should 
be  inider  any  terror/reaa  the  abetment  ib.  s.  8 

It  W  strffioi^ift  that  tHe  p^son  who  does  the  fact 
is  encouraged  by  the  abetment.  &f» 

An  abettor  who  stands  by  while  another  breaks 
and  onters  a  house,  and  afterwards  divides 
the  money  with  him,  if  he  does  not  actually 
enter  the  house,  is  not  a  principal  within  39 
Eli2SjC.t5.    ^  496 

The  propriety  of  this  decision  doubted.  s6. 

Aiders^  and  abettors  in  shooUfting  ousted  of 
daqi^  by  3  and  4  Will.  &l  Mary,  c.  9.^        tft. 

Cases  m  which  an  abettor  will  oe  entitled  to 
Clergy,  notwH^stiludlitig  this  luet.  ib. 

A  person  may  abet,  though  absent  when  tl|Q 
fact  is  committed.  439 

To  abet  another  in  trespass  vrftl  not  make  the 
abettor  a  principal  if  a  felony  be  committed. 

439.  s.  9 

And  th086  i#ho  are  bairety  preset When-a  f^UHij^ 
js  committed;  and  np  way  encourage  it,  shall 

not  be  e'stedkned  abettors.  440/s.^ 

.   .        .  .^ 

ABJURATION. 


I     ■      • 


The  cbi^MtiSr  might  formerly  take  abjuratioB*  for 

f«lony.  86«a.-44. 

Bos  bv il  Jac.  1 .  Ct  28* momnctattrfor pmikgr 

shall  be  allowed  m  any  dasR'  S. 

The  maniMr  in  which  ao  itibjvrtitioir  fMs'tehen 

at  oomtnoa  kw.  •       -  -   ik: 

Judgtnent  of  abjuration  was-ans  ateaadarjof 

itself.  ch.48.a<9C 

No  fbao  can  Ui  attahfted  boc  by  seafctto^or  hf 

oattawry^  or  by  atgaiatioii.  -  GMwa»25 

ABD0T.-^Ful6  AVPBAL. 

ABBREVlAtEONS. 

All '  law  proceedings  shaU  be  lio  the  Engfash 
laagHag%  in  words  at  lengtlj^  and  aot  abbrcH- 
viated,  except  in  expressing  numbers  by>%mwa, 
or  in  aacfa  abbro^iatiMis^M  ara  riiiost  oammn^ikf 
used.  391 

ACCESSARY  AND  PRINCIPAJU 

By  Stat.  Westm.  1 .  c.  15.  those  who  are  aooaaed 
of  tbe  rseaips  of  thiarea  or  fbbiis»  or  6f  oom^' 
mandment,  or  of  foroi^  at  aid  of  listosf  ^dttsse, 
9hM  b€  r^OhuaUe.  i».^^S9 
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And MceflMrinbj any  ocher  inemiB  titan  those 
mentioned  in  the  statute  are  within  the  equity 
of  ft.  155.  s.  53 

All  accesearies  tert  bailable  till  the  principal  be 
eoD^cted  or  attainted,  if  they  be  of  good  fame 
and  reputation.  ib. 

Anil  afterwarda  npon  their  pleading  to  the  in- 
dkttDent.  ib. 

Bat  accessaries  notoriously  gMy  of  crimes  ex- 
cluded fW»m  clergy  shall  not  be  bailed.      156 

By  31  Car.  2»  C.  3«  no  persons  chaiged,  on  iui- 
picion^Bs  accessaries  to  petit  treason  or  felony, 
shall  be  remoiNM)  or  bailed  in  any  other  man- 
ner than  before.  ib. 

An  aoeeMait  cfaaiged  on  an  tmpeai  with  his 
prinnipai  sMl  hnve  damages  from  the  appei- 
iant)  il^  Che  principal  be  acquitted.  *  376.  s.  14% 

The  same  man  nay  be  char^  as  principal  and 
aoeesumy  In  the  same  indtctment  or  appeal. 

496.  c.  29 

A  lian  may  be  accessary  after  the  fiict,  by  re- 
eeivlng  the  priuxoipal,  or  one  who  mtA  an  ao- 
<Mmty  before.  ih,$.l 

A  man  maybe  aceessary  hef^  by  procuring 
aiMither  to  be  accessary  w^ore  to  the  principal. 

ib, 

Tliere  oan  be  no  accessaries  in  high  tieascMi  or 
trespass.  4^7.  s.  1 

Wbacerer  will  tuAe  an  Mce99fy  hefofe  infHony 
will  make  him  a  principal  in  treason  or  tres- 
pass, ih. 

If  one>  by  eommand  of  another,  commit  trespass, 
the  person  commanding  is  as  guilty  as  if  A« 

-  had  aetnally  done  it.  ib. 

And  being  a  prineipal  may  be  tried  and  (bund 
guikf  before  the  actoal  perpetrator.  ib. 

Bat  in  Afe  progrtu  to  tonviehon  he  ought  to  be 
coneideflM  in  the  light  of  an  accessary  only. 

487.  (N)  2 

Hie  same  receipt  which  will  make  a  man  ueees- 
avtya^  theftttt  in  felony  will  make  him  a 
principal  in  high  treason.  437.  s.  3 

¥rmMfer  agrees  to  a  trespass  ongoodif  dime  to  Ats 
oiSfi  -aie  IS  a  principal  ofiender-«*>but  not  in  a 
tresnasi  on  ike  per»on.  ib.  s.  4 

Kor  snaH  a  receipt  of  a  man  who  has  committed 
an  iitfkrior  trespass  make  such  receiver  a  prin- 
dpal.  438.  s.  4 

And  as  be  cannot  be  punished  as  principal,  he 
cannot  be  punisbed  as  accessary ;  for  he  must 
be  punished  as  principal,  or  not  at  all.        t6. 

But  perAdjpf  he  ma^  be  punished  for  contempt 
of  law,  m  screening  such  an  ofFeuder  from  le- 
gal process.  ib. 

In  petit  treason,  and  in  all  felonies  of  death, 
there  may  be  accessaries  both  before  and 
after,  who  must  be  proceeded  against  as  such, 

'  and  not  as  principals.  ib.  s.  5 

There  may  be  accessaries  before^  but  not  after, 
the  fact  in  mt^hem.  ib. 

ihutrty  If  there  can  be  any  accessaries  in  pro- 
mumifd*  w.  s.  6 

All  persons  who  assemble  with  intent  to  commit 

'   fmony  or  trespass,  and  abet  one  another  till 
'  the  execution  of  that  or  any  other  felony ;  and 

<   and  all  who  are  actual^  wttent  and  abetting 

*  at  the  .eiecotion  thereoi  are  (contraty  lo  an- 


dent  opinions)  prindpols  in  the  Ing^Mst  degree. 

438 

And  in  honneide,  if  there  were  mriice  in  the 
abettor,  and  none  in  the  person  who  actually 
did  the  fact,  the  abettor  wonid  be  guilty  of 
murder,  and  the  actual  peipetrator  of  man- 
slau^ter  only.  439 

It  is  not  essential  to  the  making  an  abettor  a 
prindpal,  that  the  person  on  whom  the  felony 
18  committed  shoula  be  under  any  terror  from, 
or  know  of,  the  abetment.  ib.  s.  8 

It  is  sufficient  that  the  person  who  does  the  fact 
is  encouraged  in  it  oy  the  hope  of  assistance 
from  the  abettor,  whether  he  be  within  view 
of  the  fact  or  not.  439 

Hierefore  in  a  combination  in  breach  of  the 
peace,  with  a  resolntion  to  resist  all  opposers, 
if  a  murder  ensue,  all  are  equally  prindpals, 
though  at  the  time  of  the  fact,  some  of  them 
be  out  of  view.  ib. 

So  if  a  man  escftpes  from  one  pnr^  of  sucii  a 
combination,  and  is  rdbbed  ajf  another  party 
of  it,  they  are  all  principals;  ib, 

8o  in  burglary»  those  are  equally  prindpals  who 
watch  at  a  donvenient  distance  from  the 
bouse  while  the  fiict  is  con^mitting.      td.  s.  8 

But  in  doing  a  lawMeet,  if  murder  ensues,  die 
(Companions  of  uie  perpetrator  shall  neither  be 
esteemed  prindpals  nor  accessaries,     ib.  s.  9 

So  also  where  a  bare  trespass  is  committed,  and 
one  of  the  company  be  |mhT  of  larceny,-  the 
rest  Aall  not  b^  inauded  in  his  guilt.         ib. 

Mor  shall  a  person  who  is  barely  present  when 
a  felony  is  committed  without  taking  any  pof^y 
or  iheaing  as$mt  therein,  be  cbiriidered  as 
dther  principal  or  accessary.  440.  s.^10 

But  they  may  be  punished  for  the  nut^emeahour. 

440 

Wherever  a  man  procures  a  foloay  to  be  com- 
mitted, and  is  absent  at  the  time,  and  no  oiher 
penon  btU  himielf  can  be  adfudged  a  princ^ 
m  itf  he  shall  be  esteemed  as  much  a  orind* 
pal  as  if  he  were  present.  iS.  s.'  1 1 

No  one  can  be  pumshed  as  afiUm  but'dthe^  as 
prindpal  or  as  accessary ;  and  where  the  {Pro- 
curer of  a  felony  cannot  be  punished  as  an  ac- 
cessary, because  there  is  no  &ther  to  whom  he  can 
be  an  accessary,  he  must  be  punished  as  a 
prindpal,  or  not  at  all.  t9; 

If  a  man  persuade  another  to  drink  poison,  and 
he  drink  it  in  his  absence,  or  if  he  deliver  it  to 
a  third  person  who  administers  it  innocently 
in  his  absence ;  or  if  he  indte  a  madman  to 
kill  another,  and  he  does  it  in  His  absence ; 
yet  the  persuader,  ddiverer,  or  indter,  is 
a  prindpal  as  much  as  if  he  had  been  present 
wnen  it  was  done.  440 

And  so  also  are  those  who  were  present  when 
the  pdson  was  infused,  consenting  to  the 
design.  ib. 

But  abettors  absent  at  the  infusion  are  accessa- 
ries only.  ib. 

And  if  the  person  administering  know  it  to  be 
poison  he  is  a  principal,  and  the  penon  who 
Knowingly  gave  it  to  nim  to  be  aoministerBd 


is  an  accessary. 


ib. 


By  3  Hen.  7.  c.  2.  all  who  are  concerned  in  the 

folony 
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felonj  of  Sax^klj  taking  ««raj  a  wamaii  sball 
t>e  deemed  pnncipaJs.  440  a.  12 

Where  a  statute  oraainsy  that  those  guilty  of  the 
offence  shall  be  traitors  or  felons,  it  muces,  by 
nece$$aiy  implication,  all  the  procurers  and 
abettors  of  it  principals  or  accessaries  before, 
upon  the  same  circumstances  which  will  make 
them  sudi  at  common  law.  441 

Therefore  those  who  procure  the  clipping  of  the 
coin,  so  as  to  make  them  principals  at  com- 
mon law,  shall  also  be  adjudged  principals 
under  the  statute.  ib. 

So  also  those  who  abet  petit  treason,  rape,  bug- 
gery, or  any  felony  by  statute^  shall  ^  ad- 
^VLagdd  principals  it  present^  and  accessariep  if 
abieatf  m  the  same  manner  as  in  felonies  at 
common  law,  unles  the  statute  otherwise  ex- 
pressly provide.  ib. 

Wnere  a  statute  makes  any  offence  treason  or 
felony,  it  involves  the  receiver  of  the  offender 
in  the  same  guilt  with  himself,  in  the  same 
manner  as  in  treason  and  felony  at  common 
law,  unless  there  is  some  express  provbion  to 
the  contrary.  ib,  s.  14 

The  knowing  receiver  of  an  ofiendtor  may  pro- 
periv  be  said  to  be  a  partaker  in  his  guilt,    ib. 

And  the  crime  is  determined  by  the  rules  of  law 
in  other  cases  of  like  nature.  442 

A  statute  by  expressing  accessaries  before  does 
not  necessarily  exclude  accessaries  after,     ib. 

It  is  an  uncontroverted  rule  of  law,  that  the 
offence  of  the  acceasaiy  can  never  rise  higfier 
than  that  of  the  principal.  ib.  s.  15 

Therefore  if  a  wife  or  servant  cause  a  stranger 
to  murder  the  husband  or  master,  and  are  ab- 
Menty  they  are  not  accessaries  to  the  petit  trea- 
son, but  to  the  murder  only :  because  the  of- 
fence of  the  principal  is  but  murder.  ib. 

But  if  present,  they  will  be  guilty  of  the  treason, 
and  the  stranger  of  murder.  ib. 

Ah  accessary  before  the  fact  is  he  who  com* 
mands,  or  perhaps  assents  to,  if  such  assent 
abet,  the  felonious  design  of  another,  but  is 
so  far  absent  when  he  actuallv  commits  it, 
that  the  perpetrator  could  not  hope  for  any 
assistance  from  him  in  committing  the  in- 
tended felony,  or  in  anv  other  which  shall 
happen  in  consequence  ot  it.  »6.  s.  16 

But  It  such  abettor  expressly  retract  and  coun- 
termand his  counsel  or  assent,  before  the 
felony  is  actually  committed,  he  shall  not  be 
coittidered  an  accessary  to  it.  ib. 

And  in  the  indictment  he  need  not  be  especially 
chaiged,  but  only  guodfiloniccj  SfC,  ahettavit, 
tncitasritf  et  procunxoitg  fc,  443.  s.  1 7 

And  the  same  general  allegation  is  sufficient  in 
setting  forth  the  aid  given  to  a  felon  by  those 
who  are  principals  hy  bein^  present  at  a 
felony,  and  also  as  to  accessanes  afler.       ib. 

If  a  man  advise  a  woman  to  destroy  a  child 
emeint,  and  afber  its  birth  she  does  it  in  pur- 
suance of  such  advice,  he  is  an  accessary. 

i6.  s.  18 

If  one  command  another  to  beat  a  man,  and  he 
beat  him  accordingly  in  such  a  manner  thathe 
dies  thereof,  the  commander  is  accessary 
before  ta  the  death.  ih. 


If  one  command  another  to  inob  or  bom'tisft 
house  of  a  man,  and  in  so  diomg  he  kill  Imn, 
or  bum  the  house  of  another,  the  ooniaiander 
is  as  much  an  acoessary  to  the  subsequent 
felon?,  as  to  that  which  he  directly  com- 
manded. 443 

8o  if  I  command  a  man  to  rob  another,  and  he 
kill  him  in  the  attempt,  without  robl»Dg  him, 
I  am  an  acoessary.  tik 

But  if  I  direct  A,  tojpoison  B.  but  B.  ^ves  part 
of  the  poison  to  C.  I  am  not  an  acoessary  to 
the  death  of  C.  ^. 

And  qudore^  if  upon  any  unlawful  act  commandeii 
by  another,  and  executed  puntosU  to  sudi 
command,  and  a  felony  ensues,  whether  the 
commander  is  not  aooessaiy  thereto,    ib.  a.  19 

If  the  felony  committed  be  substantially-  the 
same  with  the  felony  commanded,  ▼ananoe 
only  in  circumstance,  as  of  time,  plaoe^  &C. 
the  commander  is  certainly  accessaiy. 

But  if  the  command  be  to  commit  one  kind  of 
felony,  and  the  person  commanded  oomimc  a 
felony  of  quite  a  different  nature,  the  cook- 
mander  is  not  an  accessary,  because  the  act 
done  substantially  varies  from  that  eom-^ 
manded.  444.  s.  Ht 

Yet  if  the  person  meaning  to  execute  the  felooj 
commanded,  and  uncfer  a  mistake  oomnut 
a  di£Eerent  felony,  in  tlus  case  the  commander 
is  accessaiy.  i6.  s.  32 

Whoever  conceals  a  felony  intended  b  gail^  of 
misprision,  but  is  not- an  accessary,    ib.  e.  23 

No  one  can  be  punished  as  aooessarr  to  homi- 
cide per  htfortwMimot  $e  defeademo^  bccanga 
they  are  nol  felonies,     -  tft.  a.  24 

Therefore,  on  an  indictment  for  murder,  if  tti^ 
principal  be  found  gvilty  onlv  perinfvritmmm, 
Sfc,  the  accessaries  most  be  dischaiged  of 
course.  ti; 

So  also  accessaries  before,  where  the  prindpal  b 
found  guilty  of  manslaughter.  444 

Before  11  and  12  Will.  3.  c.  7.  acoessaxies  to 
pirecjT  were  not  within  28  Hen.  8.    445.  a.  25 

Any  assistance  given  to  a  known  felon,  so  as  to 
intercept  tiae  ends  of  justice,  will  make  the 
ofiiender  an  accessary  after  the  lact.    «6.  a.  SB6 

Instances  given  of  this  effect.  ib. 

Whether  rescuing,  soiiering  the  escape,  or  pie^ 
Tenting  the  apprehension  of  a  felon,  will  nrake 
an  acceesarr  aller.  ib,uTf 

Whether  the  bare  recaving  of  a  fidon  b  suffi- 
cient for  this  purpose.  446 

It  is  said,  relieving  by  money  or  victuals,  with- 
out receiving,  will  constitute  an  accessary  af- 
ter, especially  if  it  prevents  his  being  taken. 

44(f.  a.  n 

Receiving  a  felon  under  bail  will  not  make  an 
accessary;  for  the  trial  b  not  hindered  by  it. 

i(.  a.39 

Soliciting  Uie  rdease  of  a  felon,  teadiing  him^  tq 
read,  mbouring  the  king's  witnesses,  sufering 
his  escape  without  arresting  him,  or  barefar 
concealing  his  felony,  are  not  acts  whidi  wiU 
jnake  an  accessary  after.  447 

Nor  at  common  law  receiving  the  stolen  goodsy 
nor  retaking  stden  goods  not  to  prasemfte, 

nor 
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nor  tdoog  any  other  rawardy  unless  the  of- 
finder  reumithe  thief ,  447 

Bat  by  3  and  4.  Will,  and  Maiy,  c.  9.  and  5 
Anne,  c.  31 .  receivers  of  stolen  goods  shall  be 
deemed  accessaries  after  ib. 

By  1  Anne,  c.  9.  such  offenders  may  be  prose- 
cQted  for  a  miidtmeanour  before  the  prmcipAl 
at  convicted,  ib, 

Whether  the  receipt  of  a  felon  pardoned,  but 
liable  to  an  amal,  will  make  an  accessary. 

447.  s.  31 

Ihe  receiver  must  have  notice,  either  express  or 
implied,  of  the  felony.  t^.  s.  32 

How  &r  this.nodce  shall  be  implied.       t6.  s  33 

A  wifo  cannot  be  an  accessary  by  any  receipt  of 
her  husband.  448.  s.  34 

If  a  wife  procure  her  husband  to  commit  felony, 
it  nudLes  her  an  aooessaiy  before.  448 

No  other  relation  but  man  and  wife  will  exempt 
the  recover  from  beins  an  accessary^  tb. 

The  reception  of  one  who  becomes  a  felon  ex 

■  iMStyiictowiUnotmake  an  accessary,  although 
the  cause  of  the  ^ony  be  committed  before. 

ib.  s.  35 

If  the  nrindpal  be  aofuitted,  the  accessary  shall 
not  oe  arraigned.  449*  s.  36 

The  esigeni  smJl  not  be  awarded  against  the  ao- 
ceesary  until  the  principal  be  attainted. 

ib.  s.  38 

The  attainder  of  the  principal  at  the  king^s  suit 
will  not  help  the  trial  ot  an  accessaiy  in  an 
appeal.  tb,  s.  39 

The  attfunder  of  the  principal  in  one  felony  will 
not  afiect  an  accenary  to  another.  ib. 

But  the  reversal  of  the  attainder  of  the  principal 
^m  facto  reverses  the  attainder  of  the  acces- 
safy.  ib. 

Where  the  attainder  of  the  principal  is  prevented 
by  his  death,  kc.  &c,  &c.  the  accessary  shall 
not  be  arraigned.  450.  s.  41 

But  after  the  principal  is  attainted,  neither  his 
death,  nor  any  other  subsequent  event,  will 
avail  the  acoessaiy.  t&.  s.  42 

By  1  Anne,  c.  9«  where  any  principal  shall 
be  convicted,  or  stand  mute,  or  challenge 
above  twenty,  the  accessary  before  and  after 
may  be  proceeded  against,  though  the  princi- 
pal be  afterwards  admitted  to  cleigy,  par- 
doned, or  otherwise  delivered  before  attainder. 

ib,  s.  43 

Receivers  of  stolen  goods  may  be  prosecuted  for 
a  misdemeanour,  though  the  pnndpal  be  not 
convicted.  450 

But  thu  shall  exempt  the  offender  from  punish- 
ment as  accessary,  if  the  principal  shall  be 
i^ftir9oardi  comietei.  451 

By  5  Ann.  c.  31.  if  any  such  i/rincipal  can- 
•of  be  taken,  such  receiver  may  oe  prosecuted. 

t6. 
It  is  in  the  election  of  the  prosecutor  to  indict 
for  the  misdemeanour  immediately,  or  wait 
for  the  trial,  he  «f  the  principal,  and  then 
proceed  for  the  felony.  451 .  (N) 

By  22  Geo.  3.  c.  58.  where  the  principal  has  not 
been  convicted  of  grand  larceny,  or  some 
greater  offence^  receivers  of  any  goods,  except 
leady  iron,  copper,  brass,  bell  nwtal,  and  sol 


der,  may  be  prosecuted  for  a  nusdemeanomv 
although  the  principal  may  be  not  convicted, 
and  whether  he  be  amenable  to  justice  or  not* 

451 

By  3  Geo.  4.  c.  24.  s.  3.  the  receivers  of  bank 
notes,  &c.  shall  be  tried  before  principal  con-i 
victed;  and  where  receipt  of  goods  and  chat- 
tels is  felony,  the  receiver  may  be  tried  for 
felony  before  principal  convicted.  452 

By  sect.  4.  those  who  procure  and  coonsel  the 
commission  of  any  robbery,  burglary,  or  giand 
larcenv,  may  be  cried  for  misdemeanour.    i&. 

Qttterey  If  by  the  common  law  the  accessary  may 
not  be  arraigned,  though  he  cannot  be  tried 
before  the  principal  be  convicted,  unless  he 
desires  it  himself.  451  s.  45 

Whether  a  person  chaiged  as  accessair  to  more 
than  one  principal  may  be  tried  bemre  all  of 
them  have  appeared.  453.  s.  46 

If  there  be  several  principals,  and  a  person  be 
changed  as  accessary  to  one  of  them  only,  he 
may  be  tried,  though  the  other  principals  do 
not  i^l^pear.  ib. 

If  the  pnndpal  and  accessary  appear,  and  pleac^ 
they  may  oe  both  tried  by  the  same  inquest. 

t6.  s.  47 

The  guilt  of  the  principal  must  be  first  establisb- 
ed.      ^  i6. 8. 4T 

If  the  principal  plead  in  abatement,,  the  acces- 
sary need  not  answer  till  it  is  determined.  454 

The  accessary  may  enter  into  the  full  defence  of 
his  principal,  wnere  they  are  tried  together. 

&.(N)1 

If  the  accessary  be  tried  alone,  and  it  shall  moaj- 

fosth  appear  that  the  principal  was  not  guilty, 

he  shall  oe  discharged.  &» 

Whether  the  bare  prcSuction  of  the  record  of  the 
conviction  of  the  principal  is  sufficient  proof 
to  pot  the  accessa^  upon  his  defence.        t&* 

In  what  manner  the  accessary  shall  be  tried^ 
where  the  ofifence  arises  in  a  diffisrent  coun^ 
firom  that  of  the  principal.  toL 

By  2  &  3  £dw.  6.  c  24.  an  apf)eal  for  murder 
may  be  brought  against  both  prnndpaU  and 
acce$iarie$  in  the  county  where  the  party  shall 
die.  ^  455.  s.  49 

An  indictment  for  murder  or  fdony  ntay  b^ 
brought  against  accessaries  m  the  countv 
where  they  commit  the  offence.  to. 

And  as  a  ground  for  proceeding,  the  Court  shall 
write  to  the  county  where  Se  principal  was 
tried,  for  a  certificate  of  the  fete  of  such  prin- 
cipal, ib. 

On  tne  trial  of  an  accessary  on  this  statute,  th^ 
indictment  must  expressly  recite  that  the  prin* 
cipal  did  the  felony  in  the  other  county. 

456.  s.  51 

The  court  of  king's  bench,  and  the  court  of  the 
lord  high  steward,  are  within  the  provision  of 
the  statute  of  £dw.  6.  although  not  named 
therein:  the  reason  of  it.  »6. 

In  whatyorm  the  justices  shall  write  for  the  cei^ 
dficate  of  the  principal's  attainder,     ib.  s.  53 

In  what  manner,  and  under  what  drcomstanoea, 
it  is  advisable  for  the  king's  bench  to  wooAfor 
the  record  iteelf,  relatbg  to  die  prinapal  by 
special  writ,  ib,  s.  54 

The 
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Bj2.G0O.  3.  C.31.  where  a  {MBwn  ih«U  be 
ttricken  or  poisoned  at  sea,  or  abroad,  and 
die  to  Eo^aody  and,  2  coMfetiOf  prfnctpals  aod 
acoeuoriesy  mav  be  tried  in  the  cooiitj  where 
either  the  stroke^  poiiiciiiing»  or  death  ehall 
ba|i|ien.  ib, 

A  itatote  eidodiog  priocipals  from  oiem  doth 
Bot  thonby  esclude  the  errfwriee  heme  or 
after.  477.  ••  26 

Nor  dadi  a  tdtftite  eachidiog  aoceMories  thereby 
ezchide  pnacipak.  477 

Where  a  itatiite  eidodes  those  who  shall  be 
fmmdguUfyy  Sfc  accessaries  are  not  included. 

For  the  cases  in  which  accessaries  both  before 
aad  after  are  eseluded  from  the  benefit  of 
deivf,  vide  the  Index  to  the  First  Book, 
**  Fcicmies  without  Cleigy/'  and 


ACCOMPLICES. 

How  justices  of  gaol-delivery  may  receive  an 
appeal  against  accomplices  out  of  prison. 

34.  s.  5 

In  analogy  to  the  law  of  approvement,  an  ac- 
complice may  entitle  himself  to  a  recommen- 
dation to  mercy,  by  making  a  confession,  and 
being  admitted  an  evidence  for  the  crown. 

532.  (N)  3 

But  an  accomplice  giving  evidence  is  not  enti- 
tled to  a  pardon  of  right  ib. 

Ad  accomplice  may  be  admitted  as  an  evidence 
notwi&standing  he  has  confessed  himself 
guilty  of  the  same  crime,  if  he  have  not  been 
iadkted  for  it  603.  s.  90 

Accomplices  indicted  are  |ood  witnesses  for  the 
king  until  they  are  canvtcted.  ib.  s.  91 

The  unsupported  evidence  of  accomplices  is  suf- 
ficient to  convict  a  prisoner.  ib,  s.  92 

Whether  the  evidence  of  an  accomplice  should 
be  received  till  some  unpolluted  evidence  has 
been  fpvaa  to  ai&ct  the  prisoner,  ib. 

ACCORD  AND  SATISFACTION. 

An  appeal  of  mayhem  may  be  barred  either  by 
arbitrameiit,  or  an  accord  with  satisfaction 
executed.  229 

ACCUSATION. 

Whfn  a  person  is  brou^t  before  a  justice  of 
peace  upon  an  accusation  of  treason  or  felony, 
ne  mast  be  either  bailed  or  committed,  unless 
no  crime  appear,  or  the  suspicion  be  ground- 
less. 138 

An  indictment  is  an  accusation  at  the  suit  of  the 
king.  287 

The  munber  of  eeciifer#  oecessory  to  high  trea- 
soft^  350 

ACTION. 

An  appeal  .is  a  peiaoiial  action,  and  dies  with 
Ibe.pMlKMi.  28€ 

ACTION  POPULAR. 
See  Inform ATiov.  • 


.  JhCOUETXAL.  . 

See  Autrefois  Aoooit*    . 

What  is  snch  an  acquittal  as  Mil  entitle  the  e^ 
pellee  to  his  damages.  '  7TZ 

By  3  Hen.  7.  c.  !•  if  mdier  principal  or  acces* 
saiy  be  acquitted  on  any  indictment  of  mQr=' 
der,  the  court  may  remit  him  to  prison,  or 
bail  him,  at  their  discretion,  dU  die  year  and 
day  is  passed.  148.  s.  35 

Qow  far  an  acquittal  on  a  pti  tarn  action  or  iifr- 
formadon  may  be  pleaded  in  bar  to  anodier 
suit*'  983 

ADDITIONS; 

By  the  common  law  no  addition  in  aa  mpeal 
was  necessai7  except  the  chrisdao  Baii  sur^ 
nam^  unless  the  party  was  knighted  or  of 
higher  degree.  260.  a.  104 

In  which  case  the  title  was  tp  be  added  to  dm 
names.  t6. 

But  of  the  degree  of  nobility  the  title  on^  tp 
supply  the  place  of  the  surname.  t6. 

But  oy  1  £dw.  6.  c.  7.  if  any  jAaiutiS,  pe^ng 
any  a^on,  shall  be  made  noble,  or  a  bishops 
fa^'gfrt,  j'M^^ce,  or  seqeant,  the  juit  shaU  not 
abate  for  want  of  the  proper.  additJon.         tL 

The  dignity  of  a  baronet  is  not  within  Una  atti* 
tute.  ib. 

By  1  Hen.  5.  c.  5.  in  eveiy  original  writ  of  ac- 
tions perBonaJ,  appeals,  and  indkttMoti^  i^ 
which  the  exigent  shall  be  aivardf^addUioiis 
shall  be  made  to  the  names  of  the  defoiidaiits» 
of  their  estate,  or  dsgree,  or  mjUKj,  and  of 
their  terms,  places,  and  coootiesi  orotbomise 
all  outlawry  thereon  shall  be  vud,  and  the 
process  abated.  ib. 

Where  there  are  several  defendants,  it  is 
to  apply  the  additions  to  each  of  their 

261.  s.  106 

Where  a  father  has  the  same  name  aod  addilkn 
with  a  defoodaot  son,  the  word  pmme,  ma^ 
be  added  to  the  other  additions.  iL 

But  where  a  father  is  defendant^  .there  as  po  need 
of  the  snr-addition  eign^  .ik 

Nor  is  puisne  a  necessaiy  addition  to  n.eM  ■• 
cuttofM  mmttchalU,  nnlem  the  .lather  he  so 
likewise.  ib. 

In  the  addition  of  the  estate  or  dq^>ee»  that 
which  the  defendant  hath  at  .the  time  of  the 
writ  must  be  shewn.  tb,  s.  107 

Bat  in  the  addition  of  place,  **  lata  of  tack  p 
place''  is  sufficient.  ih. 

If  the  antecedent  to  which  the  addilaoo  of  de- 
gree, (ec.  r^an  as  not  the  deAodant,  it  is  m- 
Icieot.   ^  ib.  a.  108 

An  Irish  bishop  may  be  described  by  his  Izieh 
hisbopric  ib,  u  IW 

Bot  a  deicription  of  tempoinl  digaaQrip  JMapd» 

or  any  other  nation  besides  our  own,  is  inaof^ 

ficient,  ^Mcanse  no  such  dig^y  oanhe  jhig^ 

.hers  than  the  title  esquire.  362 

The  degree  of  ssrjejuit  at  law  is  a  good  addition. 

ib,  a.  lip 
Bat  fuare  if  a  degree  in  either  nakenity  be  ai. 

•». 

A  doctor  in  dimity  any  have  the  <iddttiosi  of 

cM^.  slw 
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Tha  general  role  if,  that  the  most  worthy  addi- 
tion shall  be  used.  262.  s.  110 

Yeomaa  and  labourer  are  good  ndditionsybr  a 
.man.  ib,  s.  Ill 

So  widow,  single,  woman,  wife,  spinster,  are  good 
additions  for  women.  ib. 

But  bttigess,  citizen,  servant,  are  too  general, 
and  not  good  additions  either  to  a  man  or 
woman.  ib.  s.  112 

How  the  Mystery  of  the  defendant  shall  be  add- 
ed to  his  name.  ib.  s.  113 

ilysterj  includes  all  lawful  arts,  trades  or  oc- 
cupatioos;  and  a  defendant,  under  the  de- 
gree of  gentleman,  having  divers,  may  be 
named  hj  any  of  them.  ib. 

Good  additions  of  this  kind  enumerated. 

262,263 

Maintainor,  extortioner,  vagabond,  and   such 

'  like,  are  insufficient.  263.  s.  115 

The  additions  of  farmer,  instead  of  husbandman, 

■  or  chamberlaia,  butler,  or  groom,  &c.  teem 
insufficient.  ib.  s.  115, 116 

But  hostler  is  a  good  addition  for  one  who  ^eeps 
an  inn,  Sec.  though  he  may  be  sued,  &c.  by 
the  addition  of  labourer.  ib.  s.  117 

How  the  Place  shall  be  added  to  the  name. 

ib.  8.  118 

m  a  defendant  be  named  of  A.  late  of  B  it  is 
eufficient  to  prove  either  addition,    ib.  s.  119 

it  is^  sufficient  to  name  a  defendant  of  a  city 
which  is  a  dodnty  of  itself,  without  more. 

ib.  s.  120 

But  not  by  words  which  import  residence  in  the 
town  only.  264 

And  if  the  town  be  hot  a  county  of  itself,  the 

'  addition  must  shew  in  what  county  it  lies.  t6. 

So  if  a  man  be  named  of  a  parish  which  con- 
tains moie  towns,  the  town  must  be  shewn  jib. 

But  it  shall  be  intended  to  contain  only  one 
town,  unless  the  contrary  be  shewn.  ib. 

If  there  be  two  towns  in  a  county  of  the  same 
principal  naine,  but  differeiUfy  diitinjguuhedj 
and  the  addition  be  only  of  the  principal,  the 

.  defendant  may  plead  there  are  two  towns  of 

-  that  name.  %b.  s.  121 

If  a  defetidant  live  in  a  hamlet  of  a  different 
name  to  the  town,  the  hamlet  should  be 
aamed.  ib.  122 

If  a  defendant  live  in  a  place  known  by  a  special 
naoMOut  of  anv  town  or  hamlet,  he  may  be 
-well  named  of  that  place.  ib.  s.  123 

The  habitadon  of  the  wife  is  implied  in  tbe  ad- 
dition of  the  husband.  ib.  s.  124 

How  K  Defective  Addition  may  be  cu&eo. 

265.  s.  125 
If -the  defendant  appear  and  plead,  he  cannot 
'  -  afterwards  take  advantage  of  the  defect  of  the 
•  addition.  ib. 

And  qumty  if  the  bare  appearance  does  not  cure 
this  defect.  ib. 

It  seems,  from  the  case  of  12ei)ev.  Trtou^that 
.  it  will  not.  ib. 

The  statute  1  Hen.  5.  c.  5.  concerning  addi- 
tions, extends  as  well  to  indictqients  as  ap- 
peals. 318.  s.  70 

It  IS  a  fatal  feult  to  apply  such  addition  to  the 
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name  which  comes  under  theo/scu  dictm  only, 

and  not  co  the  first  name.  318.  s.  70 

But  it  is  not  material  whether  any  name  be  put 

to  the  alias  dictus,  or  not.  ib. 

But  to  omit  the  addition  to  the  first  name  of  one 

defendant  makes  the  indictment  vicious  as  co 

all.  ib. 

ADMIRAL. 

See  Indictment.    Piracy. 

ADTUNC  ET  IBIDEM. 

In  appeal  of  death,  it  must  be  alleged  that  he 
struck  the  deceased  adtunc  et  ibidem.         253 

How  far  these  words  are  necessary  in  charging 
an  abettor.  254 

ADJOURNMENT. 

Holding  a  session  of  ayer  and  terminer  witliout 
adjournment  is  a  determination  of  the  com- 
mission, if  its  continuance  be  indefinite.     20. 

8.  7. 

As  where  pro  hoc  viu  ;  but  where  ifuamdiu  nobis 

placuerity  it  does  not  necessarily  require  any 

adjournment.  20 

An  adjournment  without  the  authonty  of  the 

majority  of  the  Commissioners  is  void.  ib.  s.  7 

In  what  form  such  adjournment  shall  be  made. 

22.  s.  15 
AFFEERMENT. 

See  Amercement. 

The  manner  in  which  an  amercement  shall  be 
affeered.  94.  s..l9 

AFFRAY. 

How  far  the  court  leet  may  amerce  an  affrayer 

94.  S.-17 

Of  the  constable's  power  over  affrays,    129.  s.  8 

In  what  cases  a  constable  may  breaJc  doors  to 
suppress  an  affhiy  136.  s.  8 

The  steward  of  a  court  leet  may  bind  any  per- 
son in  recognizance  of  the  peace  who  shall 
make  an  affray  in  his  presence  5.  s.  15 

AID. 
See  Clergy. 

ALIAS  CAPIAS. 
See  Capias,  Process. 

AMENDMENT. 

The  8  Hen.  6.  c.  12.  is  the  principal  statute  of 
amendment  267.  s.  129 

Appeab  are  excepted  out  of  this  statute  ib. 

No  writ  or  bill  of  appeal  is  amendable  for  false 
Latin,  omission  of  a  word  or  letter,  or  other 
defect  or  variance  from  the  proper  legal  form, 
where  the  king  is  a  party.  ib. 

But  guare  if  such  defects  arise  from  the  negli- 
gence of  the  cursitor  or  other  officer.  ib. 

A  mispriision  of  the  count,  cither  in  appeal  ch: 
other  action,  before  it  is  entered  on  the  record. 

ib. 

.A  inbtake  in  laying  the  fact  in  an  improper  visne 
has  been  amended.  ,  '^* 

And  after  the  count  is  entered,  a  variance  in  it 
from  the  writ,  if  a  mere  misprision,  may  be 

amended  by  it.  ^' 

No 
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No  criminal  proeecotioti  whatsoever  is  within 
any  of  the  ttattdet  of  amendment.  336 

In  what  cases  criminal  proceedings  may  be 
amended  by  common  law.  ib, 

AMERCEMENT. 

The  gaoler  or  township  shall  be  amerced  for 
suffisring  a  dead  body  in  prison  to  be  interred 
or  to  pQtrefy  before  the  coroner  has  sat  upon 
it.  80 

tn  what  cases  the  sheriff  in  his  torn  ought  to 
award  an  amercement.  94.  s.  17 

In  what  manner  such  amercement  is  to  be 
awarded  and  affeered.  94 

How  such  amercements  are  to  be  recovered. 

95  to  97 

How  jurors  shall  be  amerced  for  non-appear- 
ance. 212 

If  a  judge  amerces  a  clergyman  according  to  his 
spiritual  benefice,  or  if  the  tenants  of  a 
manor  assess  an  amercement  without  any  af- 
feerment,  they  are  punishable  by  attachment. 

218 

An  infant  can  in  no  case  be  amerced.  281 

In  what  cases  persons  shall  be  amerced  for  a 
false  appeal.  ib. 

If  death  happen  in  consequence  of  a  bridge  be- 
ing out  of  repair,  the  township  shall  be 
amerced.  81.  s.  28 

AMICUS  CURI^. 

An  amicui  curia  may  inform  the  court  of  any 
defect  apparent  on  the  face  of  the  record. 

467.  s.  4 

Amicus  curia  permitted  to  interpose  on  an  in- 
dictment  of  death.  555.  s.  7. 

ANATOMIZING. 
See  Execution. 

ANGLICE. 
See  Indictment. 

APPEAL. 

See  Indictment.    Coroner. 

Appeal,  the  proceeding  by,  abolished  by  st.  59 
Geo.  a  c.  46.  223.  (N)  1 

Appeals  are  either  by  an  innocent  person  or  by 
an  approver.  224 

An  appeal  by  an  innocent  person  is  the  party's 
private  action  for  the  crown  in  respect  of  the 
public  offence.  t6. 

An  appeal  may  be  brought  either  by  writ  or  hs 

The  writ  is  original  out  of  chancery,  and  re- 
turnable in  the  king's  bench  only.         ib,  s,  2 

The  bill  must  contain  greater  certainty  than  the 
writ,  and  is  in  lieu  of  both  writ  and  declara- 
tion, t*.  s.  3 

An  appeal  may  be  sued  by  bill  in  the  king's 
bench  against  any  one  in  in  cmtodid  mares- 
chaUi.  ib,  s.  4 

If  the  appellee  be  arraigned  and  tried  the  same 
term,  the  bill  need  not  be  filed.  ib. 

If  he  appear  upon  a  void,  orji  voidable  writ,  he 
may  be  committad  and  proceeded  against  by 


A  bill  of  appeal  may  be  commen^^  before  jos* 
tices  in  eyre.  224.  s.  5 

Or  before  justices  specially  assigned*     225.  s.  6 

Justices  of  gaol-delivery  may  receive  a  bill  of 
appeal  against  a  prisoner  in  the  gaol  they  are 
commissioned  to  deliver,  or  whom  they  have 
bailed,  not  mainprized.  ib.  s.  7 

So  if  part  of  the  accomplices  only  be  in  the  gaol, 
they  may  try  them  on  the  bill,  and  afterwards 
remove  it  into  the  kin^s  bench  to  proceed 
against  the  others.  ib. 

And  justices  of  assize  may  receive  bills  in  the 
same  manner  as  justices   of  gaol-delivery. 

ib. 

But  it  teems  justices  of  peace  have  no  such 
power.  ib.  s.  9 

But  an  appeal  by  bill  may  be  commenced  be- 

'  fore  the  sheriff  or  coroner,  and  removed  hj 
certiorari  into  the  king's  bench.  t6.  s.  10 

But  then  the  appellee  shall  be  arraigned  de 
novo,  not  declared  against  in  custodii  mares- 
challi,  and  he  may  sue  out  a  scire Jadas  for 
thft  appellant  to  appear,  if  he  does  not  appear 
gratis,  and  on  default  nonsuit  him.     ib.  (N)2 

By  1  Hen  4.  c.  14.  appeals  of  things  done  out 
of  the  realm  may  be  tried  before  the  constable 
and  marshal.  ^  226.  s.  11 

Therefore  the  wife  or  heir  may  appeal  before 
them  for  death  in  a  foreign  realm  by  the 
king's  subjects.  ib.  s.  12 

But  as  they  proceed  by  the  civil  law>  their  sen- 
tence cannot  corrupt  the  blood.  ib. 

If  a  man  die  in  England  of  a  wound  rec^ved 
abroad,  he  may,  by  force  of  1  Hen.  4.  be  ap- 
pealed before  the  constable  and  marshal. 

1226.  s.  13 

And  now  by  2  Geo.  2.  c.  21.  it  may  be  tried  br 
the  common  law.«  ib. 

But  by  said  1  Hen.  4.  no  appeals  shall  be  pur- 
sued in  parliament.  226.  s.  14 

Appeals  are  either  capital  or  not  capital.        ib» 

But  appeals  de  pace,  de  plagis,  de  imprisonamento, 
and  mnyhem,  are  now  become  obsolete. 

ib.  8. 15 

An  appeal  ofmai^hem  cannot  be  maintained  un« 
less  the  imury  is  done  with  an  evil  intention, 
but  the  offender  is  liable  in  damages.        227 

The  word  mayhemiavit  essential  in  every  appeal 
of  mayhem.  ib» 

And  the  offence  must  be  laid  to  be  done  Jtlo- 
nice.  t6.  s.  18 

The  party  hurt  may  proceed  against  abettors 
either  as  principals  or  as  accessaries.  i6.  s.  19 

But  mayhem  and  battery  cannot  be  joined  in  the 
same  writ.  ib,  s.  20 

Nor  can  an  appeal  of  mayhem  be  pleaded  in  bar 
to  trespass  for  the  battery.  228.  s.  22 

But  a  recovery  in  trespass  may  be  pleaded  in  bar 
to  the  appeal,  unless  the  maim  has  been  occa- 
sioned by  reason  of  the  wound  subsequent  to 
the  action.  ib. 

Son  assault  demesne  a  good  bar  to  appeal  of  nu^ 
hem.  i6.  s.  23 

A  maim  laid  in  one  place  may  be  justified  in 
another.  229 

Defence  of  possessions  is  no  justification  ia  smwh. 

And 
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And  tlie  «m  atumH  and  justification  must  be 

speciallv  pleaded.  229 

An  appeal  of  mdtfhem  may  be  barred  hj  a  plea 

of  accord  and  satisfaction.  ib.  8.  24. 

A  generid  reUase  may  be  pleaded  in  bar  to  maim. 

ib.  8.  25 
A  nonsuit  in  an  appeal  of  maybem  may  be 
pleaded  in  bar  to  another  suit  for  the  same  of- 
fence, ib. 
But  it  cannot  be  pleaded  in  bar  to  an  action  for 
the  battery  which  accompanied  the  nuUm,  ib, 

8.26 

And  the  defendant  must  have  appeared,  or  the 

nonsuit  will  be  no  bar  to  the  maim  itself.  230 

s.  26 
An  appeal  of  matin  may  be  tried  by  the  view,  ib, 

8.27 
And  if  doubtful  they  may  impanel  able  physi- 
cians to  inform  them.  ib. 
But  the  Court  cannot  proceed  upon  view  except 
•  the  defendant  pray  it.                       •  ib. 
And  even  then  they  may  try  it  by  jury,  and 
order  the  jurors  to  take  the  view,  ib. 
Therefore  the  plaintiff  must  perumally  appear : 
.  and  if  decided  on  view,  it  is  peremptory,      ib. 
The  defendant  may  wage  battle  in  appeal  of 
maim.                                                  to.  s.  28 

Capital  AppeaU  are  either  of  Tretuon  or  Felony, 

ib. 

Appeals  of  treason  are  taken  away  ftrom  the 

common  law  courts  of  the  realm ;  they  may 

be  brought  before  the  constable  and  marshal. 

ib.  8.  29 

Appeals  of  Felony  are  either  of  death,  larceny, 

rape,  or  arson.  231 

Who  MA r  BRING  Appeal.  231.8.30. 

Infancy,  age,  or  imbecility,  is  no  objection,     ib. 

Therefore,  in  appeal,  the  parol  of  au  infant  for 
nonage  shall  not  demur.  232 

But  he  must  prosecute  by  guardian,  and  is  bound 
by  his  laches,  ib. 

But  the  guardian  shall  not  persevere  in  an  ap- 
peal against  the  inclination  of  his  ward.      tb. 

By  Magna  Charta  a  woman  cannot  appeal  any 
one  for  death,  except  that  of  her  husband. — 
But  she  may  prosecute  any  other  appeal.  232. 

8.31 

An  ideot,  a  person  deaf  and  dumb,  one  attainted 
of  felony,  an  outlaw,  cannot  bring  any  appeal 

232 

Of  an  Appeal  of  Death.  ib,  s.  33 

It  must  be  sued  within  a  year  and  a  day  from 

.  the  day  on  which  the  death  happen,  and  not 
from  the  time  the  mound  was  given     ib,  s.  33 

Against  the  receiver  of  an  appellee,  the  time 
shall  be  computed  from  the  receipt.  233 

And  in  both  cases  the  day  shall  be  taken  from 
the  beginning  of  it,  and  not  from  the  precise 
minute  or  hour  on  which  the  death  or  receipt 
happened.  ib.  s.  34 

An  appeal  is  a  local  action,  and  cannot  be 
brought  in  a  foreign  county.  ib,  s.  35 

By  2  and  3  £dw.  6.  c.  24.  it  may  be  tried  by  a 

jury  of  the  county  where  the  death  shall  happen, 

although  the  wound  may  have  been  given  m  a 

foreign  couoty.  t^- 
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In  an  Appeal  ay  a  Wife,  she  must  exculpate 
herself  from  the  death,  and  prove  the  fact  of 
marriage.  234.  s.  3& 

Therefore  ne  ungues  accoupU,  &c.  is  a  good  plea, 
and  may  be  tried  by  certificate.    ^  ib^ 

The  appeal  may  allege  inter  brachia  sua  inter- 

fecti  et  non  altter,  and  then  a  voidable  sentence 

of  divorce  is  a  good  plea  in  bar.     Sed  quare- 

ib, 

A  wife  may  appeal,  notwithstanding  she  has 
forfeited  ner  dower  by  her  husband's  attainder 
for  treason.  ib.  s.  37 

So  also  she  may  appeal  his  death,  although  she 
had  eloped  from  him.  ib. 

If  the  widow  marries,  pending  her  appeal,  the 
appeal  is  gone.  ib.  s.  38| 

If  she  marry  after  judgment,  sht  cannot  pray 
execution.  ^      w« 

But  in  this  case  the  appellee  must  obtain  tlie 
king's  pardon.  ^- 

For  although  he  cannot  be  indicted, being  already 
attainted,  yet  the  Court  ex  offido  or  at  the 
king's  demand,  may  award  execution '  ib. 

An  Appeal  by  the  Heir  cannot  be  brought  if 
the  deceased  had  a  wife  living,  and  innocent 
of  the  fact  at  the  time  of  the  death.  235.  s.  39- 

But  if  the  wife  partake  of  the  guilt,  the  heir  may 
bring  an  appeal  against  her,  excepting  that 
the  petit  treason  be  pardoned,  which  pardons 
the  murder  also.  235 

It  must  also  be  brought  by  the  legal  heir  general; 
but  if  he  also  partake  in  the  guilt,  the  next 
heir  may  bring  it  agiunst  him.  ib.  s.  40 

Therefore  a  father  cannot  appeal  for  the  death 
of  his  son,  for  he  cannot  be  his  heir.  ib. 

So  none,  except  the  wife,  can  appeal  for  the 
death  of  one  attainted  of  felony.  t^. 

A  special  heir,  as  by  Borough  English,  &c.  can- 
not appeal  for  the  death  of  his  ancestor :  for 
it  must  be  by  the  general  heir.  ib. 

Where  the  eldest  of  two  sons  is  attainted  of 
treason  or  felony,  neither  of  them  can  app^t 
for  the  death  of  their  father.  ib. 

If  there  be  an  eldest  son  by  one  venter,  and  a 
middle  and  a  younger  son  by  another  venter, 
and  the  middle  son  be  killed,  the  younger  son, 
and  not  the  eldest  by  the  former  venter,  can 
alone  appeal  his  death.  ib. 

Therefore  a  plea  to  au  appeal  by  a  brother,  viz. 
that  there  is  an  elder  brother,  is  not  good,  ex- 
cept is  shews  him  to  be  an  elder  brother  of 
the  whole  blood.  <*• 

An  appeal  by  an  heir  who  dies  pending  the  suit, 
cannot  be  continued  by  the  next  heir.  235. 

8.41 

But  if  the  first  heir  die  within  the  year  and  day, 
it  is  said  the  appeal  may  be  commenced  by 
the  next  heir;  but  the  later  opinions  are  other- 
wise. ^^^ 

And  quaere,  whether  a  presumptive  hHr  may  not 
bring  an  appeal,  if  the  right  to  do  it  has  never 
before  vested.  *^- 

By  Magna  Charta  none  but  the  general  heir 
male  shall  bring  an  appeal,  except  a  wife  m 
the  case  of  her  husband,  236  s.  42 

And  if  an  appeal  be  brought  by  any  other,  the 

judge* 
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judges  are  boand,  ex  officio^  to  abate  the  writ. 

236.  s.  42 
By  the  common  law  an  heir  female  might  have 

have  an  appeal  for  the  death  of  her  anoestor, 

•as  well  as  ao  heir  male.  ib. 

And  now  the  heir  malederiving  through  afemaley 

may  bring  an  appeal.  *  ib. 

In  an  appeal  by  an  heir,  it  must  appear  by  the 

writ,  in  what  manner  he  is  so.  237.  s.  43 

Op  AN  Appeal  of  Larceny.  t^. 

The  appellant,  in  larceny,  need  not  prove  an 
absolute  property  in  the  goods  stolen ;  if  he 
has  a  special  property  in  them  it  is  sufficient. 

ib.  8.  44 

Therefore  the  appeal  may  be  either  general  or 
special,  at  the  option  of  the  appellant.         ib. 

But  the  bare  charge  of  goods,  wiinout  the  posses- 
sion  of  them,  is  not  such  a  property  on  which 
this  appeal  can  be  maintained.  ib. 

How  far  a  villein  may  appeal  against  his  lord. 

ib. 

The  master  and  servant  may  separately  appeal 
for  the  larceny  of  goods  from  the  servant,  they 
being  the  property  of  the  master :  but  both 
cannot  appeal  for  the  same  offence,    ib.  s.  45 

The   survivor  of  joint  property  may  bring  an 

.   appeal  of  larceny.  ib. 

So  also  this  appeal  may  be  brought  against  the 
thief  who  steals  my  goods,  from  the  person 
who  stole  them  from  me.  238 

But  not  if  the  6r8t  taker  is  a  mere  trespasser, 
claiming  title  to  the  goods  he  takes.  ib. 

Neither  can  aq  executor  appeal  for  larceny 
committed  on  his  testator.  i6. 

An  appeal  of  larceny  may  be  brought  as  well 
against  an  infant,  as  an  adult;  and  also 
against  a  feme  caoert  without  naming  her 
husband.  ib.  s.  46 

An  appeal  of  larceny  must  be  brought  in  the 
county  where  the  felony  is  committed,  ib.  s.  47 

If  a  robbery  be  in  one  county  and  the  goods  are 
taken  into  another,  an  appeal  may  be  brought 
in  either;  in  the  first  for  robbery,  in  the 
second  for  larceny.  ib. 

Therefore  if  one  take  me  from  the  county  of  A. 
to  B.  and  there  rob  me,  the  appeal  must  be  in 
the  county  of  B.  ib. 

But  if  by  menace  goods  are  brought  from  one 
county  to  another,  perhaps  the  appeal  may  be 
brought  in  either.  ib. 

An  appeal  of  larceny  is  not  within  the  statute 

of  Gloucester  respecting  being  brought  within 

a  year  and  a  day ;  but,  on  fresh  suit,  may  be 

'  brought  at  any  time. .  ib. 

Of  Restitution  .of  Goods.  239.  s.  49 

Stolen  goods  not  seized  by  the  crown  or  lord  of 
a  franchise,  may  be  retaken,  upon  fresh  suit, 
at  any  time,  by  the  owner,  without  prose- 
cuting his  appeal;  but  not  after  such  seizure. 

Anciently /re<A  suit  implied,  that  hue  and  cry 
should  be  made;  but  now,  if  the  party  be 
reasonably  diligent  to  apprehend  the  ofiender, 
it  is  sufficient.  ib. 

The  jury  who  try  the  oSenoe,  are  judges  of  the 


fre^  suit,  and  npoD  their  yeMcl  Ae  CoDrt 
may  award  restitution.  340.  s.  52 

And  where  the  appellee  is  eondflBmed  by  ooiif- 
fessioni  &c.  without  trial,  the  Court  may,  bj 
inquest  of  office,  inauire  of  the  fresh  tuit,  aod 
so  award  or  withola  restitution.  ib. 

But  this  inquest  is  rather  for  tha  sadsfaotioD  of 
the  Court,  than  by  necessity;  for  the  j«4«8 
may  award  a  writ  of  restitution  io  their  dis- 
cretion, ib. 

Anciently  every  appellant  must  have  atttimted 
the  appellee  betore  he  was  intitled  to  restitiH 
tion.  t6.  ••  53 

But  now  if  one  appellant  aitaint,  an  iaqueiCahall 
inquire  of  the /resA  ntit  made  by  other  appel- 
lants, and  resutntion  shall  be  awarded  Io  then 
accordingly,  without  their  being  put  to  attaint 
the  appellee.  t^. 

And  the  same  may  be  done  if  the  appellee  die  in 
prison.  ih^ 

And  perhaps  the  same  shall  be  done,  if  the  ap- 
pellee be  outlawed,  or  have  benefit  of  clergy 
Wore  conviction,  or  stand  mnte,  orcbalienge 
above  twenty,  or  break  prison,  &c.  241 

On  an  appeal  against  two,  if  one  is  acquitted^ 
yet  the  appellant  shall  have  restitution.      sb* 

If  both  were  acquitted,  the  appellant  forfeited 
his  goods  to  the  king  fftr  his  false  appeal.  But 
quart,  if  the  goods  are  not  seized  as  waived, 
&c.  ib. 

But  the  appellant's  title  to  restittUion  shall  not 
be  barred  by  any  seizure  of  the  goods,  as 
waifts,  estrays,  the  eoods  of  felons,     i^.  s.  54 

Kor  even  by  a  sale  of  them  bond  fide  made  in 
market  overt.  »i. 

Nor  shall  the  prosecutor  of  an  indiciment  be 
barred  of  his  restitution  by  any  such  setiare 
or  sale  in  market  overt,  &C.  ib. 

By  1  Jac.  1.  c.  21.  the  sale  of  stolen  goods  to 
any  pawn-broker  within  two  miles  of  Landon 
shall  not  change  the  property.  ib.  (N) 

By  21  Hen.  8.  c.  11.  the  prosecutors  of  indict- 
ments for  goods  stolen,  or  obtained  by  any 
larceny,  are  intitled  to  writs  of  restituiion 
from  the  Court,  in  the  same  manner  as  if  the 
felon  had  been  attainted  by  appeal.  sfr. 

But  awarding  writs  of  restitution  is  now  obsolete, 
and  the  judges  will  order  redelivery  of  the 
property  in  court.  242.  (N)  ^ 

By  31  Eliz.  c.  12.  stolen  horses  sold  in  market 
overt  shall  be  restored,  upon  payment  of  the 
price  sold  for,  without  prosecution,    ib.  (N)  3 

In  other  cases,  if  it  shall  appear  that  the  owner 
has  neglected  those  endeavours  to  prosecute 
the  felon  which  the  ends  of  public  justice  re- 
quire, the  Court  may  refuse  to  grant  resdto- 
tion.  ib. 

The  appellant  shall  have  only  such  joods  re- 
stored as  are  mentioned  in  the  ap]^al.  242. 

S.57 

And  if  the  owner  has  retaken  his  goods,  and  not 
included  the  whole  of  them  in  the  appeal,  it 
is  questioned  whether  those  left  out  are  not 
confiscated,  &c.  ^   ib. 

The  owner  may  bring  trover  either  for  the  iden- 
tical goods  stolen,  or  for  the  produce  of  them 
if  the  identity  be  changed.   ^  243.  (N)  ^ 
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Of  am  Appeal  or  Baps«  243 

How,  and  bj  whom  this  afipeal  might  have  been 
brooghc  at  oommon  law,  before  the  statute  ok 
Wefttmiaster  1.  c.  13.  redooed  the  crime  to  a 
trespass.  244 

Bat  the  crime  is  made  felony  by  8tat«  West.  2. 

c.  34.  which  impliedly  restores  the  appeal ; 

and  therefore  it  most  now  condode  contra 

formam  Uaiuti,  tfr.  s.  60 

By  6  Rich.  2.  c.  6.  if  the  woman,  after  rape, 
oootcnt,  both  parties  are  disabled  from  inhe- 
riting, taking  dower,  &c.  and  the  next  of 

■  blood  shall  have  title;  and  the  bosbaod, 
lather,  or  next  of  blood,  may  soe  and  convict 
the  offenders,  of  life  and  member,  &c.        t6. 

What  was  the  offence  meant  by  the  tvord  ''  rape.^ 
in  this  statute,  245.  (N) 

To  an  appeal  by  a  husband  on  this  act,  for  the 
rape  of  his  wife,  it  may  be  pleaded  diat,  they 
were  not  lawfully  married,  &c.  ib,  8.  62 

The  consent  of  the  woman  need  not  be  averred. 

ih,  s.  63 

If  an  orphan  be  ravished  by  her  next  of  kin,  the 
next  of  kin  to  the  ravisher  shall  have  the  ap- 
peal, ih,  s.  64 

The  ne)it  heir  at  the  time  of  the  rape  shall  have 
the  appeal  and  the  lands,  &c.  in  exclusion  to 
any  ex  poUfaeto  heir.  ib.  s.  65 

The  next  remainder  man,  or  reversioner,  shall 
have  the  woman's  land,  provided  he  be  of  kin 
to  her,  albeit  another  be  nearer  of  kin ;  but 
not  the  appeal  in  exclusion  to  the  next  of  kin. 

ib,  8.  6Q 

It  must  be  shewn  in  what  manner  the  person 
suing  for  the  land,  is  next  of  blood  to  the  of- 
fender. 246.  8.  67. 

But  cohabitation,  or  chHd-bearinc;,  are  not  con- 
clusive evidence  of  the  woman's  consent,  if 
during  the  whole  time  she  be  under  the  power 
of  the  ravisher.  ib.  s.  68 

And  qudprey  whether  the  appeal  must  recite  the 
statute.  ih,  s.  70 

The  appeal  roust  be  brought  in  the  county  where 
tlie  rape  is  committed.  ib.  s.  71 

And  within  proper  time  in  the  discretion  of  the 
Court.  247.  8.  72 

An  appeal  of  arson  is  now  obsolete.  ib. 

Of  Ppoc££dings  in  Appeal.  ib. 

In  what  cases  the  parties  to  an  appeal  must 
appear  in  person^  or  may  appear  by  attorney 
or  guardian.  ib. 

If  the  count  in  an  appeal  vary  from  the  writ  in 
a  material  point,  it  shall  abate.  248 

If  several  be  present  abetting  a  fact,  but  only 
one  actually  does  it,  the  plaintiff  may  declare 
generally  against  all  as  principals,  or  specially 
setting  out  the  manner  of  abetting,  &c.     249 

No  circumlocution  will  express  the  words  of  art 

.  descriptive  of  the  offence ;  as  murderavit*for 
•  murder;  rapuit  in  rape;  cepit  in  larceny; 
maykemiavit  in  maim;  and  felonicl  in  all  felo- 
nies, ih.  8.  77 

An  appeal  of  larceny  must  shew  to  whom  the 
goods  belonged;  and  of  death  who  was  killed; 
for  eujusdam  ignoti  will  not  do  in  appeals,  ib, 

s.  78 


In  n^fBkme^  rapuH  is  sufficimt,  without  the 
words  carnalit^r  cognovit^  or  any  words  to 
that  aaiouot.  24d.  s.  79 

And  the  same  general  manoer  is  sufficient  in 
larceny,  sutiog  the  value  of  the  property.  Bat 
in  mayhem  the  particular  nsaoner  of  the  hct 
must  be  stated.  ib. 

And  io  as  Appeal  of  Deaths  all  the  special  cir^ 
cumstaooes  of  the  fact  must  be  set  forth,  both 
by  common  law,  and  the  ttatote  of  Gloucester. 

ib. 

As  the  part  of  the  body  in  whioh  the  w4»ad  was 
given ;  and  therefore  that  it  was  eirea  pect^ 
or  in  the  hand,  leg,  or  arm,  &&  &c.  &&,  is 
not  sufficient  either  ia  an  indictueoi  or  appeal. 

250.  8.  80 

And  where  there  is  a  sufficient  certamty,  the 
addition  of  an  indefinite  description  shall  be 
rejected  as  surplut,  ib. 

The  length  and  breadth  of  the  wound  ought  to 
be  stated,  that  it  nnay  appear  that  k  ww 
mortal.  ib,  s,  81 

But,  describing  the  part,  and  that  he  gave  him 
mortale  vulnug  penetrans  in  et  per  corpus,  &c. 
is  sufficient.  ib. 

The  word  percussit  should  be  inserted  where  the 
fact  will  bear  it,  but  qtiare,  if  it  be  absolutely 
necessary.  t5.  s.  82 

So  also  in  poisoning,  the  coont  must  aver  that 
the  party  received  and  drank  the  poison ;  and 
this  defect  shall  not  be  supplied  by  any  impli- 
cation. ^  251.  s.  82 

The  coont  ought  expressly  to  shew  that  the  party 
died  of  the  hurt  specially  set  forth,     ib,  s.  83 

Therefore  qua  suffocatione  obiity  instead  of  de 
qua  suffocatianey  ike,  is  erroneous,  ib. 

But  it  may  allege  that  he  died  of  the  ieveralpoi* 
sons  or  wounds,  they  having  been  before  par- 
ticularized, without  stating  any  wound  or  poi- 
son in  particular.  t6. 

Or  perhaps  the  several  causes  of  the  death  may 
be  alleged  in  the  alternative.  ib. 

The  particular  weapon  also  with  which  the  fact 
was  committed  must  be  set  forth;  but  if  the 
evidence  vary  in  this  respect  it  is  not  material. 

t6.  s.  84 

If  the  killing  be  by  poison,  drowning,  suffocating, 
burning,  or  the  like,  the  circumstances  must 
be  alleged  as  specially  as  possible.  252 

And  an  appeal  cannot  be  supported  by  an  inverse 
evidence,  as  to  the  mode  of  killing.  ib, 

Vi  et  armiSf  are  not  necessary  in  an  appeal,  ib, 

8.85 

An  appeal  by  stat.  Gloucester,  must  declare  the 
deed,  the  year,  the  day,  the  hour,  the  time  of 
the  king,  the  town,  and  the  weapon.  252 

An  omission  of  any  of  these  circumstances  is  not 
aided  by  the  conviction.  ib. 

The  Hour  was  not  required  by  the  oommon  law; 
and  it  is  sufficient  to  say,  ^  about  such  an 
hour."  df,  s.  87 

If  the  hour  and  day  are  set  forth  against  the  prin- 
cipal, it  is  fatal  to  mention  the  day  only 
against  the  accessary.  253 

The  mistake  of  the  boor  will  not  be  material 
upon  the  evidence.  ib, 

'fbe 
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The  Dajf  on  which  the  fact  was  done  muM  be 
set  forth.  253.  s.  88 

If  the  fact  were  in  the  night,  the  count  shoold 
allege  it  in  nocte  ^usdem  dieL  ib. 

It  is  not  sufficient  to  say,  ''  about  such  a  day,'' 
or,  *^  between  such  a  day  and  another  day  ;** 
but  the  very  day  must  be  set  forth.  ib. 

So  it  is  insufficient  to  allege  the  fact  on  a  feast 
day,  as  St,  John%  without  shewing  whether  it 

.    is  the  Baptist  or  the  Evangelist.  ib. 

So  it  is  erroneous  to  set  forth  the  fact  on  an  im- 
possible' day,  as  31  June,  or  30  February.  254 

And  the  day  both  of  the  wound  and  tfie  death 
must  be  set  forth.  ib. 

It  roust  also  be  alleged  that  **  he  struck  him  ad 
tunc  et  ibidem.  ib. 

How  a  repugnancy  ip  setting  forth  the  day  will 
vitiate  either  an  indictment  or  appeal.         ib. 

A  mistake  of  the  day  will  not  be  material  upon 
evidence.  ib. 

If  the  allegation  of  the  day  be  only  prima  facie 
uucertain,  it  may  be  helped  by  the  apparent 
sense  of  the  context.  ib.  s.  89 

How  the  day  on  which  a  principal  in  the  second 
degree  abetted  shall  be  alleged.  ib. 

In  an  appeal  of  death,  the  year  in  which  the 
stroke  was  given,  and  that  m  which  the  death 
happened,  most  be  set  forth.  ib.  s.  90 

But  the  king's  reign,  in  which  these  facts  hap-* 
penedy  is  sufficient|  without  shewing  the  year 
of  Our  Lord.  255 

And  alleging  the  facts  in  such  a  year  of  such  a 
king,  is  sufficient,  without  saying  that  it  was 
in  such  a  year  of  his  reign.  ib. 

The  place  where  the  death  happened,  as  well  as 
that  where  the  hurt  was  given,  must  be  shewed 
with  precise  certainty,  and  free  from  repuv- 
nancy.  ii?. 

A  mistake  of  the  place  is  not  material  upon  not 
guiUy,  provided  the  fact  be  proved  at  some 
place  within  the  county.  ib. 

In  an  appeal  of  death,  some  place  both  of  the 
death  and  hurt,  and  in  every  other  appeal 
some  place  where  the  fact  was  conmiitted, 
must  be  alleged.  t6.  s.  92 

It  is  safest  to  lay  it  in  a  town  ;  but  if  done  out 
of  a  town,  it  may  be  laid  in  any  other  place 
from  whence  a  visne  may  come.  ib. 

A  viine  may  come  from  any  place  where  all  the 
inhabitants,  from  the  small ness  of  its  envi- 
rons,  may  be  presumed  to  have  some  know- 
ledge of  the  fact,  &c.  ib. 

Therefore  a  visne  may  come  from  a  town,  ward, 
parish,  hamlet,  burgh,  manor,  castle,  or  even 
from  a  forest,  or  other  place  known  out  of 
a  town.  ib. 

Where  a  place  is  generally  alleged,  the  law 
will  intend  it  to  be  a  vi//,  unless  tlie  contrary 

.    appear.  256 

But  if  there  be  no  such  town,  hamlet,  or  place, 
or  the  fact  be  done  in  some  vill  in  a  forest, 
and  not  mentioned,  it  may  be  pleaded  in 
abatement.  ib. 

So  if  a  fact  done  in  a  vill  within  a  parish  con- 
taining divers  vills,  be  alleged  generally  in 
the  parish,  or  if  a  foot  done  in  a  city  containing 
divers  parishes  be  alleged  generally  in  the  city, 
it  may  be  pleaded  in  abatement.  t6. 


But  till  the  contrary  be  sfiewn,  the  place  tfaalt 
be  intended  to  contain  no  more  than  one- 
town  or  parish,  from  whence  a  visne  may  well 
come  de  vicineto  dmtatisy  which  includes  a 
city  whether  it  be  within  a  county,  or  be  a 
county  of  itself.  25S 

Bat  London,  from  its  size,  cannot  be  intended  a 
place  from  whence  a  visne  may  come^  and  it  is 
usual  to  shew  the  ward  and  parish  in  which 
the  fact  was  done  in  so  lai^ge  a  city.  ih^ 

No  visne  can  come  from  the  Wealds  of  Sussex. 

t6.8.93 

But  a  visne  may  come  from  a  park.  t^. 

And  qv^re  whether  a  visne  may  not  come  froni 
the  walk  of  a  forest;  it  be  alleged  as  the 
place  where  the  iact  was  done.  t^. 

No  visne  can  come  from  such  place  if  it  be  al- 
leged only  as  a  liberty.  ib» 

No  visne  can  come  from  the  site  of  a  manor,  ib.. 

An  appellant  must  count  against  all,  though  only 
some  of  the  appellees  appear.  257.  s.-  94" 

For  if  he  have  judgment  in  one  appeal,   he 
'  shall  not  afrerwai^s  have  judgment  againsC 
others^  unless  they  are  nam^  ther^n. 

ih,  s.  94 

But  he  may  count  against  those  who  are  named 
whenever  they  shall  appear.  t^. 

Appellants  shall  be  nonsuited  for  noh-af- 

PEA  RANGE.  tbk 

By  2  Hen.  4.  c.  7.  if  the  verdict  pass  against  the 
plaintiff  he  shall  be  nonsuited.  i6. 

But  in  a  verdict  for  manslaughter  on  an  appeal 
of  murder,  the  appellant  shall  not  be  nonsuit. 

ib. 

An  appellant  may  be  nonsuited,  afVer  special 
verdict  on  demurrer.  ib^ 

Of  Abatement  of  the  Writ,  (vide  Abate- 
ment, Amendment.^ 

Of  Pleas  in  bar  to  an  Appeal.  268 

No  special  plea  in  justification  of  the  killing 
shall  be  admitted  in  an  appeal  of  death.      »6. 

In  an  appeal  of  death  by  a  woman,  it  is  a  good" 
plea  m  bar,  that  she  was  never  married  to  the 
deceased,  or  that  she  is  since  married. 

268.  s.  13a 

So  in  appeal  by  an  heir,  it  may  be  pleaded  that 
another  person  is  heir,  or  that  one  of  the  de- 
fendants is  the  wife  of  the  deceased,  or  that 
the  plaintiff  is  illegitimate.  ib. 

So  in  an  appeal  by  brother  and  heir,  it  may  be 
said  that  he  hath  an  elder  brother  by  the 
same  father  and  mother.  i6. 

So  also  in  an  appeal  of  death  it  is  a  good  bar, 
that  the  plaintiff  hath  stipt  his  time.  269 

Sb  in  appeal  of  robbery,  that  tlie  plaintiff  is  a 
villein  to  the  defendant.  ib. 

So  in  appeal  of  rape  by  man  and  woman,  that 
they  were  never  married.  ib. 

So  in  felony,  that  the  plaintiff  is  an  ideot,  or 
bom  deaf  and  dumb.  ib. 

So  also  it  is  a  eood  plea  in  bar  to  any  appeal  that 
the  plaintiff  is  attainted  of  treason  or  feloDy» 
so  long  as  the  attainder  continues.  tb. 

A  retraxit,  or  a  nonsuit  of  a  former,  is  a  bar  to 
all  subsequent  appeals  of  the  same  kind. 

ib.  s.  13t 
A  nonsuit 
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A  nonsuit  after  appearance  is  a  peremptory  bar, 
without  having  declared.  269.  s.  131 

But  the  bare  purchase  of  the  writ,  and  deliver- 
ing it  of  record  to  the  sheriff,  is  no  bar  after 
nonsuit.  ib. 

And  to  make  a  nonsuit  in  appeal  a  good  bar,  it 
ought  to  be  after  an  appearance  in  proper 
person  of  record.  ib, 

Q.  if  a  discontinuance  of  one  appeal  is  a  good  bar 
to  any  other.  ib,  ^.  1 32 

At  any  rate,  the  discontinuance,  to  make  a  good 
bar,  must  be  after  appearance.  270 

If  an  appeal  by  a  wife  abate  by  her  marriage,  or 
an  appeal  by  a  heir  abate  by  his  death,  there 
can  be  no  other  appeal.  ib.  s.  133 

And  quio^e  if  an  appeal  once  determined  cannot 
revive.  t^. 

Where  there  is  a  plaintiff  not  disabled  to  prose- 
cute, he  shall  not  be  barred  in  a  second  ap- 
peal by  an  abatement  of  the  first.  tb. 

One  appeal  is  no  bar  to  a  subsequent  appeal  ei- 
ther against  the  same,  or  different  persons  not 
named  in  the  first,if  it  be  for  a  distinct  of- 
fence, although  it  be  committed  by  or  f^inst 
the  same  person  and  property.  ib.  s.  134 

But  this  must  be  understood  where  it  was  im- 
possible to  charge  the  offender  in  (he  first 
appeal.  271 

For  after  an  appellant  has  indulged  his  revenge  in 
•one  appeal,  tne  law  will  discourage  any  other 
which  his  own  laches  only  make  necessary,  ib. 

And  if  an  appellant  is  barred  against  one  appel* 
lee,  he  is  thereby  barred  against  all  others  ybr 
the  same  fact.  ib. 

A  release  of  ^  all  manner  of  actions,"  or  of  *^  all 
actions  criminal,"  or  ^  all  actions  mortal,''  or 
-^  all  actions  concerning  Pleas  of  the  Crown,"* 
or  of  all  appeals,''  or  of  all  demands,"  will 
be  a  good  bar  to  any  subsequent  appeal. 

272.8.135 

But  a  release  of  ''  all  actions  personal"  will  not 
bar  such  an  appeal.  ib. 

But  no  kind  of  release  will  wholly  discharge  an 
appeal,  unless  made  previous  to  the  com- 
mencement of  ic.  ib. 

Aiid  no  release  shall  dischaige  a  person  attaint- 
ed, without  the  king's  pardon.  ib. 

An  appellant  barred  by  release,  retraxit,  or  van- 
quishment,  against  one  appellee,  may  continue 
to  execution  against  the  rest.  ib.  s.  136 

But  a  nansuk,  at  the  trial,  upon  any  one  issue, 
will  bar  the  appellant  against  all  the  appel- 
lees to  the  suit.  ib. 

Quare  as  to  the  operation  of  a  discontinuance 
in  this  respect.  t^. 

What  special  pleas  in  bar  are  consistent,  and 
may  be  pleaded  with  the  general  issue.         ib. 

A  defendant  may  recover  damages  for  a  false 
and  malicious  appeal  against  the  appellant  or 
his  abettors  by  writ  of  conspiracy,  or  an  ac- 
tion in  the  nature  of  such  writ.  274 

By  Stat.  West.  2.  c.  12  any  one  bringing  a  false 
appeal  shall  suffer  one  year's  imprisonment, 
and  restore  damages  to  the  appellee,  &c.  and 
on  default  his  abettors,  &c.  snail  be  distrain- 
ed by  a  judicial  writ,  &c.  ib.  s.  139 

And  the  court  have  aJways  awarded  damages 
upon  an  acquittal  without  direct  evidence  of 


the  appeal  being  false  or  malicious.  274.  s.  1 39 

And  this  extends  to  appeals  for  felonies  by  any 
subsequent  statutes.  276 

But  no  damages  shall  be  given  where  the  appel- 
lee is  liable  to  another  prosecution,   ib.  s.  142 

An  appellee  acquitted  uppn  erroneous  process 
shall  have  damages.  277.  s.  143 

So  also  shall  one  who  waives  the  benefit,  or  re- 
lease, or  his  clergy,  and  is  acquitted  on  taking 
trial.  ib.  s.  144 

And  where  an  appellee  is  intitled  to  damages, 
he  shall  have  judgment  for  them  without  any 
process.  i6.  s.  145 

To  what  dourts  this  power  of  awarding  damar 
ges  upon  appeals  shall  extend.  ib.  s.  146 

If  a  jury  give  too  shall  damages  to  an  appellee, 
the  court  may  increase  them.         278.  s.  147 

If  there  be  several  appellee^,  and  all  of  them  ac- 
quitted, the  damages  ou^ht  to  be  severally  as- 
sessed as  to  every  one  of  them.  ib.  s.  148 

A  monk  or  feme  covert  appealed  without  the 
abbot  or  husband,  cannot  have  judgment  for 
damages.  ib.  s.  149 

Abettors  are  in  no  case  liable  to  render  damages 
where  the  appellant  himself  is  not  liable. 

279.  s.  150 

And  unless  the  appellant  be  found  by  the  jury  to 
be  insufficient,  the  abettors  shall  not  be  in- 
quired of.  279.  s.  151 

The  abettors  may  traverse  the  jury's  finding  the 
appellant  to  be  insufficient,  or  that  they  al^tted 
him,&c.  280.  s.  152 

If  the  appellant  be  found  sufficient  only  as  to 
part  of  the  damages,  judgment  shall  be  given 
against  the  abettors  tor  Uie  whole,    ib.  s.  153 

The  appellee  after  his  acquittal  may  sue  for  the 
damages  by  attorney.  ,     ,         ib,  s.  154 

He  may  take  out  an  original  writ  and  count  for 
greater  damages  against  the  abettors  than 
given  by  the  jury.  ib.  s.  155 

Or  he  may  male  use  of  judicial  process  by  dis- 
tress, as  given  by  the  statute.  ib.  s.  156 

He  need  not  show  the  time  ahd  place  of  abet- 
ment till  the  abettors  appear  upon  such  pro-, 
cess,  which  shewing  supplies  the  omission  of 
the  jury  in  this  respect.  281.  s.  157 

The  nonsuit  of  an  appellee,  either  in  an  original 
writ  or  process  against  the  abettors,  whether 
before  or  after  appearance,  is  no  bar  to  a  se- 
cond writer  process.  ib.  s.  158 

And  wherever  the  appellant  or  his  abettors  are- 
to  render  damages,  they  are  also  to  be  fined  to 
the  king,  and  imprisoned  for  a  year,   ib^  s.  159 

And  in  many,  and  what  cases  the  appellant  shall 
be  fined,  though  he  is  ilbt  liable  to  damages 
by  Stat.  Westminster.  281 

How  far  a  coroner  may  receive  a  bill  of  appeal. 

»  '  85 

By  1  Hen.  4.  c.  14.  appeals  of  things  done  out 
of  the  realm  shall  be  tried  by  the  constable 
and  marshal.  13.  s.  6 

The  marshal  cannot  determine  an  appeal  of 
death  without  the  constable.  15 

An  error  in  the  court  of  the  constable  and  mar* 
shal  can  only  be  remedied  by  appeal  to  the 
king.  16.  s.  11 

By  1  Geo.  2.  c.  19.  the  sessions  on  appeal  n^y 
amend  defects  in  form.  68.  s.  34 

In 
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la  what  €ftses  ilie  coroner  may  rective  an  ap- 
peaL  84.  s.  38 

APPEARANCE. 


lony,  shall  not  be  admitted  an  afl|Kover.r«»N'or 

can  a  person  appealed  only,  ana  not  indicted, 

be  an  approver,  283.  s.  13 

.  .,,  J  r   ^  •  •*  r  *  '^®  appellee  of  an  approver  cannot  become  an 

Appearance  will  cure  a  defect  m  a  wnt  for  wanti     appi  over  himself.  284.  s.  13 


of  15  days  between  the  te»te  and  the  return. 

259.8.102 

If  an  appellee  appear,  his  life  shall  be  considered 
as  in  danger,  notwithstanding  any  error  in  the 
process,  because  the  erh>r  is  cured  by  the  ap- 
pearance. 277.  s.  143 

An  appearance  to  an  insufficient  addiuon  cures 
the  defect.  265.  s.  125 

But  an  appearance  will  not  cure  the  want  of  an 
addition,  or  a  bad  addition.  ib. 

If  an  aj^llee  appear,  his  life  shall  be  considered 
as  in  danger,  notwithstanding  any  error  in  the 
process,  because  the  error  is  cured  by  the  ap- 
pearance. 521.  s.  8 

Whether  errooeous  process  is  cured  by  appeal^ 
ance,  if  the  defendant  take  exception  to  the 
error  at  the  time  he  appears.  422 

Diicontmuances  are  salved  by  an  ap/peanmce*  421 

Judgment  on  erroneous  process  not  cured  by  the 
appearance  of  the  jurors.  ih,  s.  104 

In  wnat  cases  the  appearance  of  the  defendant 
on  erroneous  process  shall  not  deprive  him  of 
any  advantage.  422 

APPROVER. 

An  approver  is  an  offender  confessing  himself 
guilty,  and  appealing  or  impeaching  an  accom- 
plice in  his  guilt.  281.  ch.  24 

He  is  so  called  because  he  must  prove  his  appeal 
in  every  point,  to  entitle  himself  to  a  pardon  of 
course.  ib. 

He  rosst  be  properly  indicted  of  treason  or  fe- 
kmy,  and  in  prison;  he  must  confess^ the  in- 
dictment, and  be  sworn  to  reveal  all  the  trea- 
sons and  felonies  he  knows,  before  the  coroner 
enters  his  appeal  against  his  accomplices  in  the 
crime  he  is  cnaiged  with,  being  at  the  time  of 
the  appeal  within  the  realm.  282 

A  peer  of  the  realm  cannot  be  an  approver 

ib^  s.  3 

A  person  attainted  or  outlawed  cannot  approve. 

i6.  s.  4. 

Nor  an  ideot,  or  deaf  and  dumb  person^  or  one 
non  compoff  nor  an  infant  wanting  discretioti. 

t6.  s.  5 

A  person  in  holy  orders  cannot  be  an  approver. 

283.  s.  7 

But  it  teenu  that  a  woman  or  an  infant  who  pos- 
sesses sufficient  discretion,  may  approve. 

ib.  s.  6. 

None  shall  be  admitted  to  approve,  without  first 
confessing  the  crime  in  the  indictment.        ib. 

Qtusre  if  one  who  has  pleaded  not  guilty  can  be 
an  approver.  ib.  s.  9 

The  court  is  not  bound  of  right  to  admit  any  one 
to  approve.  ifr. 

No  person  indicted,  unless  for  treason  or  felony, 
can  be  an  approver.  ib,  s.  10. 

And  he  must  be  indicted,  to  enable  the  court  to 
av%  judgment  against  him  if  his  appeal  be 
raise.  ifr.  s.  11 

A  person  indicted  and  appealed  for  the  same  fe-i 


No  person  ccm  be  approved,  but  of  the  very  crime 
contained  in  the  indictment.  284 

But  being  bound  to  disclose  all  the  treasons  and 
fel  onies  heknows,  his  accusation  of  other  crimes 
is  a  ground  to  prosecute  the  persons  he  accuses; 
but  not  to  put  them  on  their  trials.  ifr. 

A  man  may  aporove  any  person  within  the  realm, 
-  whether  in  the  same  or  a  foreign  county,  pro- 
vided he  be  named  of  the  county  wnese  be 
dwells.  ib.  s.  15 

But  if  no  such  persons  exist,  or  are  within  the 
realm,  or  perhaps  in  the  very  county  named  in 
the  appeal,  the  approver  shall  be  hanged,     ib, 

A  man  may  be  admitted  an  approver  bf^ore  any 
justices  who  have  power  to  assign  a  coroner.  . 

284,  s.  16 

As  the  king's  bench,  gaol*  deli  very,  and  justices 
in  eyre;  but  quare  as  to  justices  of  oyer  and 
terminer.  ib. 

Neither  a  court  baron,  nor  justice  of  peace,  Dor 
any  other  special  justices,  can  receive  the  ap^ 
peal  of  an  approver  unless  their  commission 
extend  to  it.  285 

And  quare  if  the  lord  high  steward  of  England 
can  receive  such  an  appeal.  ih. 

On  the  confession  of  an  indictment  of  treason  or 
felony,  the  court  may  in  their  discretion  either 
award  execution,  or  respite  the  convict  till  he 
prove  his  appeal.  .  ib.s.  IT 

If  the  court  admits  an  approver,  they  shall  as- 
sign him  a  coroner  to  take  his  appeal,  and  to 
taiear  him  to  discover  aU  tlie  treasons  andfoh- 
flies  he  knoan.  ib.  s.  18 

The  court  ought  also  to  limit  the  proof  of  bis  ap- 
peal to  a  certain  number  of  days ;  and  qtuere  if 
his  wages  of  a  penny  a  day  shall  be  allowed  in 
the  interval.  ib.  s.  19 

During  the  time  limited  he  ought  to  be  at  hberty 
and  out  of  prison ;  for  he  may  disavow  an  ap- 
peal obtained  by  duressor  extortion ;  but  if  such 
an  allegation  be  found  a^iinst  him  either  \iy 
the  coroner,  or  by  an  inquest,  he  shall  be 
hanged.  t&.  s.  2Q 

If  he  fail  to  make  his  appeal  before  the  coroner, 
on  any  one  of  the  days  limited,  or  make  the 
least  variation  in  repeating  it  to  the  court,  on 
such  default  being  recorded,  the  approver  shall 
be  hanged.  t6.  s.  21 

The  coroner  may  award  process  to  the  sheriff 
against  any  appellee  in  the  same  county ; — 
but  qtuere  if  he  can  award  the  exigent,  ' 

ib,  s.  22 

The  king's  bench,  or  justices  in  eyre,  may  award 
outlawry  or  any  other  process  against  appelleea 
in  any  county.  xt6. 

And  justices  of  gaol-delivery  may  do  the  same  to 
apprehend  and  try  them ;  but  perhaps  they 
cannot  award  outlawry  in  a  foreign  county. 

286.  s.  10 

The  appellee  may  either  put  himself  upon  bis 
country,  or  wage  battle  with  the  approver. 

t6.  a.  33 
If 


A  TABLE  OF  PRINCIPAL  MATTERS. 


673 


If  there  be  never  so  wsaaiy  appeUees,  the  approver 
must  fight  them  all.  286.  s.  24 

But  if  there  be  several  approvers,  and  one  only 
be  vaiMuiahedy  the?  shall  all  be  condemned. 

Qu4tr€  if  the  appeal  shall  be  good  against  the 
other  appellees*  ib. 

The  kiiiff's  pardon  to  either  party,  pending  the 
appou  destroys  the  approvement,  and  the  ap- 
pellee shall  be  discharged.  ib.  s.  25 

Clergy  is  allowable,  according  to  the  nature  of 
the  offence,  as  well  upon  a  conviction  by  ap- 
peal, as  by  indictment.  ib.  s.  26 

If  an  approver  convict  all  the  appelleee,  the  king 
es  meritoiustitiiB  ought  to  paraon  at  to  hi$  life^ 
and  give  him  his  wages  (vide  ante.)  ib. 

ButfiMBTV  if  he  ought  not  to  be  transported. 

287 

By  5  Hen.  4.  c.  2.  whoever  solicits>  a  charter  of 
pardon  for  an  approver,  shall  have  his  own 
name  inserted  therein,  and  if  (he  approver  be- 
come a  felon  again,  the  suitor  for  the  pardon 
shall  forfeit  100^  t^. 

The  practice  of  approvement  now  obsolete. 

»6.(N.) 

APOTHECARY. 

By  6  Will,  3.  c.  4.  apothecaries  who  have  served 
a  regular  apprenticeship  are  exempted  from 
serving  the  office  of  constable  in  the  places 
where  they  live  and  carry  on  their  art. 

101.  s.  45 
ABITRAMENT. 

Arbitrament  is  a  good  bar  to  an  appeal.        229 

ARGUMENT. 

In  indictments  it  is  the  strict  rule  of  law  to  have 
tha  substance  of  the  fact  expressed  with  pre- 
cise certainty,  and  not  to  admit  any  argumen- 
tative certainty.  251 .  s.  82 

ARMS. 
ComtMewid  Marital. 

By  13  Rich.  2.  c.  2.  the  constable  shall  have 
cognizance  of  contracts  touching  deeds  of  anns 
done  out  of  the  realm,  .&c.  1 2 .  s.  5 

Hie  constable  and  marshal  shall  be  prohibited 
firom  proceeding  t6  punish  the  painting  of 
coats  of  arms,  £c.  14.  s.  8 

ARRAIGNMENT. 
.  5ee  Prtkcipal  and  Accessary. 

Anciently  the  king  sat  with  the  justices  upon  the 
arraignment  of  |reat  offenders.  1 

How  a  prisoner  shall  be  arraigned  for  breaking 
.      of  prison.  202.  s.  8 

Anciently  no  man  was  arraigned  upon  an  indict- 
ment for  an  offence  for  which  an  appeal  could 
be  brought  until  the  year  and  day  tor  bringing 
the  appeal  had  passedf.  294.  8.15 

But  the  court  was  not  peremptorily  bound  to  sus- 
pend the  arraignment  upon  the  indictment,  ex- 
cept for  special  reasons.  295 

By  3  Hen.  7.  c.  1.  the  justices  are  ordered  to  try 
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an  indictment  of  murder  or  manslaughter,  al- 
though the  time  limited  for  the  appeal  is  not 
expired.  433.  (N.l.) 

Every  prisoner,  upon  his  arraignment,  ought  to 
be  used  with  gentleness  and  humanity,  and  not 
be  brought  to  the  bar  under  any  terror  but  that 
incidental  to  his  condition.  434.  s.  1 

His  hands  should  not  be  tied, nor  his  feet  fettered, 
except  for  necessary  security,  nor  should  he 
suffer  any  mark  of  ignominy  or  reproach,     ib. 

And  in  this  privilege  the  law  makes  no  distinc- 
tion between  cleiics  and  laymen.  ib. 

But  a  distinction  has  been  made,  respecting  this 
freedom,  between  the  time  of  arraignment  and 
the  time  of  trial.  ib.  (N.  2.) 

The  holding-up  of  the  hand  is  a  mere  ceremoi:\y, 
intended  only  to  identify  the  person,  and  may 
be  dispensed  with ;  for  if  the  prisoner  do  not 
deny  his  identity,  it  is  sufhcient.        t^.  (N.  Z.) 

This  ceremony  is  not  required  in  the  case  of  a 
Peer.  ib. 

By  37  Edw.  3.  c.  15.  every  arraignment  on  an 
indictment  must  be  in  English.  ib.  s.  3 

Appeals  not  considered  as  within  this  act.      ib. 

But  by  4  Geo.  2.  c.  26.  all  proceedings  must  be 
in  English.  ib. 

An  appeal  in  the  king's  beuch  ought  to  be  ar- 
raigned on  the  plea  side,  unless  it  came  in  by 
certiorari^  and  tnen  on  the  crown  side.  ib.  s.  4 

An  appellee  shall  not  be  arraigned  on  the  count, 
when  the  zorit  is  abated.  4354  s.  5 

But  if  the  writ  be  good,  he  may  in  many  cases 
{vide  ch.  23.  s.  6  to  14.^  be  arraigned  on  the 
count  at  the  suit  of  the  kmg.  ib. 

An  attainder  of  high  treason  has  been  reversed 
(inter  alia)  for  the  omission  of  an  arraign- 
ment, ib.  s.  6 

And  in  all  the  precedents  an  arraigntnent  appears 
upon  the  face  of  the  record.  t^. 

Ana  it  is  safest  to  express  it  in  every  record  of 
attainder  by  condemnation,  either  by  confes- 
sion, verdict,  or  standing  mute.  ib. 

In  attainders  upon  an  appeal,  the  arraignment 
does  not  constantly  appear  upon  the  records,  s.6. 

An  appeal  of  robbery  at  the  suit  of  several ;  the 
appellee  wa»  severally  arraigned  and  tried  on 
each  appeal,  in  order  to  entitle  the  different 
appellaiHs^to  a  restitution  of  their  goods. 

ib.  s.  7 

And  a  person  charged  with  several  indictments 
of  robbery,  at  "the  prosecation  of  several  per- 
sons, may  be  severally  arraigned  and  tried  on 
each  indictment ;  because  by  21  Hen.  8.  c.  11. 
each  is  intitled  to  restitution  on  couviction,  &c. 

ib. 

Every  person  attainted  of  robbery  at  the  suit  of 
one  person  may  be  arraigned  and  tried  at  the 
suit  of  another,  if  such  suit  were  commenced 
before  the  attainder*  Sed  qiucre,  ib. 

Qu^re^  if  a  prisoner  before  his  attainder  shall 
answer  to  dxoert  appeui*  of  death  and  rape,  in 
the  same  manner  as  of  robbery.         436.  s.  8 

Wherever  an  appellee  is  arraigned  upon  an  ap- 
peal at  the  suit  of  the  king,  he  may  plead  a 
pardon,  as  upon  an  arraignment  on  indict- 
ment. 294.  s.  13 
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ARRESTING  AND  AVOIDING  JUDG- 

MENT. 

No  confession  shall  preclude  any  exception  in 
arrest  of  judgment  (or  faults  apparent  on  the 
record.  466.  s.  4 

The  court  is  bound^  ex  officiOf  to  take  notice  of 
such  &ults.  467 

By  7  Will.  3.  c.  3.  in  high  treason,  or  misprision 
thereof,  no  mis- writing,  mis-spelling,  false  or 
improper  Latin,  shall,  afler  conviction,  be  any 
cause  to  arrest  the  judgment.  355.  s.  147 

In  what  manner  judement  of  outlawry  may  be 
avoided  by  plea,  without  bringing  a  writ  of  ei^ 
Tor.  650 

A  conviction  of  felony,  whereon  the  party  hath 
had  his  cleigy,  may  be  dischaiged  by  an  ex- 
cepdon  to  the  indictment.  651 

How  judgment  may  be  avoided  without  writ  of 
error  for  matters  dtkors  the  record.  652 

The  purchaser  of  the  land  of  one  who  is  afler- 
wards  outlawed  or  condemned  by  confession 
for  felony,  may  falsify  the  record,  both  as  to 
the  offence  ^tself  and  the  time  when  com- 
mitted. 651 

A  judgment  given  without  jurisdiction  may  be  fal- 
sified without  writ  of  error.  ib. 

An  attainder  of  treason  or  felony  pardoned  may 
be  falsified  either  by  the  convict  or  his  heir 
without  plea.  652 

Letters  patent  to  reverse  an  attainder  are  void, 
anless  confirmed  by  parliament.  ib. 

How  outlawry  of  treason  or  felony  may  be 
avoided  by  plea.  650 

ARRESTS. 
Sec  Hue  and  Cey.    Watchken.    Warrant. 

Of  Arrests  for  Crimes  by  Private  Per- 
sons. 114.  c.  12 

Every  person  present  at  a  felony,  or  a  dangerous 
wound,  is  boui^d  to  apprehend  the  offender,  on 
.pain  of  impribonment.  115.  s.  1 

On  default,  the  town  where  it  happens,  or  hun- 
dred if  out  of  town,  shall  be  amerced,  both  by 
common  law  and  the  stat.  Winchester.        ib. 

And  all  persons,  though  not  present,  are  bound 
to  attend  the  hue  and  cry,  to  apprehend  the 
offenders  {vide  Hue  and  Cry.)  ib,  s.  4 

Officers  are  bound,  by  duty  to  apprehend  of- 
fenders, t^. 

And  every  private  person  is  bound  to  assist  an 
officer  demanding  his  help,  to  take  a  felon,  to 
suppress  an  affiuy,  or  to  apprehend  the  affiray- 
ers  ib,  s.  7 

Of  Arrests  for  Treason  or  Felony,  by  Pri- 
vate Persons  on  Suspicion.  117 

Common  fame ;  living  an  idle  life ;  keeping  bad 
company;  such  circumstances  as  induce  a 
presumption  of  guilt ;  betraying  a  conscious- 
ness of  guilt;  suffering  pursuit  upon  hue  and 
cry;  are  sufficient  grounds  of  suspicion  to 
justify  the  arrest  of  an  innocent  person  for 
felony.  118.  s.  8  to  15 

But  this  suspicion  must  be  original,  and  Aot 


arise  from  the  communication  of  any  other 
man's  suspicion.  118 

But  constables  are  just^ied  in  arresting  a  man 
upon  a  given  chai^  of  felony,  althoo^  even- 
tually it  appears  no  felony  was  committed. 

t*.  (N.  2.) 

And  by  a  private  person  the  arrest  of  an  inno- 
cent person  is  justifiable  upon  hue  and  cfy. 

119.8.16 

So  also  one  who  only  attempts  to  rob,  or  who 
only  dangerously  wounds,  may  be  arrested 
upon  hue  and  cry,  though  these  are  no  felo- 
nies, ib. 

And  i  fortiori  a  private  person  may  arrest  an 
innocent  man  on  a  warrant  from  a  justice. 

ib,  s.  17 

To  justify  the  arrest  of  an  innocent  person,  the 
party  must  shew  in  pleading  that  the  susjMcion 
arose  from  himself,  and  set  forth  the  cause  of 

.  the  suspicion,  and  that  the  crime  for  which  he 
made  the  arrest  was  in  fact  committed. 

130.  s.  18 

But  if  he  have  several  causes,  he  may  allege  them 
all  under  son  tort  demesne,  tb. 

And  when  the  person  arrested  actually  did  the 
fact,  that  fact  alone  may  be  alleged  in  justifi- 
cation. -    ib. 

But  by  24  Geo.  2.  c.  44.  officers,  &c.  are  allowed 
to  plead  the  general  issue,  and  to  give  the  spe- 
cial justification  in  evidence.  118.  (N) 

Any  one  may  lawfully  lay  hold  of  another  whom 
he  shall  see  upon  the  point  of  committing  a 
treason  or  felony,  or  doing  any  act  which  would 
manifestly  endanger  the  life  of  another,  and 
detain  him  till  the  danger  subsides.  120.  s.  19 

Thus  any  one  may  seize  a  person  exposing  an  in- 
fant in  the  streets,  &c.  t6. 

Arrests  by  Private  Persons  for  Inferior 
Offences.  120.  s.  20 

No  private  person  can  arrest  another  for  the  bare 
breach  of  the  peace  afler  it  is  over.  ib. 

Yet  it  is  said  that  any  one  may  apprehend  a  night- 
walker,  or  notorious  cheat,  and  take  him  be- 
fore a  justice.  ib. 

So  also  private  persons  may  justify  an  arrest  for 
offences  in  like  manner  scandalous  and  preju- 
dicial to  the  public.  ibi 

And  any  person  may  justify  executing  the  war- 
rant of  a  justice,  authorised  by  the  law  to  re- 
quire such  execution.  121.  s.  21 

In  what  cases  the  arrests  of  offenders  by  priTate 
persons  are  rewarded  by  law.  Vide  Remard, 

121  to  127 

Arrests  by  Public  Officers.  127.  c.  13 

Wherever  such  arrest  may  be  justified  by  a  pri- 
vate person,  it  may  be  justified  by  an  officer. 

128 

In  what  manner  watchmen  are  appointed.  Vide 

Watchmen,  ib'. 

By  Stat.  Winchester,  c.  4.  if  any  stranger  do 
pass  by  the  watch  he  shall  he  arrested  till 
morning.  ib,  s.  5 

If  no  suspicion  be  found,  he  shall  go  quit,  or 
otherwise  he  shall  be  delivered  to  the  sheriff, 
until  acquitted  by  law.  t6. 

If  they  disobey  the  arrest,  hue  and  cry  may 

t>e 
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be  levied  until  they  tire  taken ;  for  which  ar- 
restment none  shall  be  punished.  128 

A  Constable  in  general  has  merely  the  same 
power  to  arrest  another  for  felony,  as  a  pri- 
vate person.  129.  s.  7 

The  chief  difference  is,  that  a  constable  has 
greater  authority  to  demand  assistance  from 
others;  and  that  he  must  deliver  his  prisoner 
to  a  justice,  as  a  private  person  must  his  pri- 
soner to  the  constable.  129 

A  constable  on  view,  has  authority  to  arrest  af- 
frayers, and  detain  them  till  they  find  surety ; 
but  a  private  person  can  only  stay  the  affray 

•  till  the  heat  is  over.  ib,  s.  8 
But  of  offences  out  of  view,  the  power  of  a  con- 
stable and  of  a  private  person  seem  to  be  the 
same ;  for  it  is  clear  that  a  constable  cannot 
justify  such  an  arrest,  without  a  warrant  fix)m 
a  justice. — Quare.  ib, 

'And  an  unlawful  arrest  by  a  constable  without 
a  warrant  cannot  be  made  good  by  taking  out 
a  warrant  aflerwards.  ib,  s.  9 

A  man  once  arrested  by  a  constable,  on  warrant, 
who  is  freed  upon  a  promise  to  return, &c. 
cannot  be  retaken  upon  the  same  warrant.  1 30 

But  if  he  surrender,  the  constable  may  take  him 
before  the  justice  in  pursuance  of  the  warrant. 

ib. 

A  constable  cannot  justify  any  arrest  by  force  of 
a  warrant  which  expressly  appears  to  be  for 
an  oflQsnce  of  which  the  justice  had  no  juris- 
diction. 130.  s.  10 

Kor  can  he  take  the  party  to  him  at  a  place  out 
of  the  county  for  which  he  is  justice.  ib. 

But  he  ought  to  execute  a  general  warrant,  for 
he  must  presume  the  justice  to  have  jurisdic- 
tion, ib. 

The  Case  of  General  Warramts.     ib.  (N.  2) 
Constables  being  bound  to  knoa>  the  laso^  qaare  if 
.    the^  ought  now  to  execute  a  general  warrant 
— for  ihejr  are  not  justified  in  so  doing.  t6.(N.2) 
And  quere  if  a  constable  can  justify  the  execu- 
tion of  a  general  warrant  to  search  for  stolen 
goods;  for  such  warrant  is  illegal  on  the  lace 
of  it.  ib. 

A  justice  cannot  legally  srant  a  blank  warrant 

•  tor  the  arrest  of  a  singh  person^  leaving  it  to 
the  party  to  fill  up.  ib. 

ut  any  constable,  or  even  a  private  person,  may 
execute  the  warrant  of  a  justice  to  arrest  a 
particular  person  for  felony  or  other  misde- 
meanour within  his  jurisdiction,  whether  the 
person  be  innocent  or  guilty,  or  whether  he  be 
indicted  or  not.  ib,s.  11 

For  the  justice  must  be  answerable  for  the  con- 
sequence, ib. 

It  has  been  the  modem  pracuce  to  make  out 
warrants  on  the  suspicion  of  felony,  before 
any  indictment  founo.  131 

This  practice  is  countenanced  by  1  &  2  Philip 
and  Mary,  c.  13.  and  2  &  3  Philip  and  Mary, 
c.  10.  '  %b. 

The. ancient  opinion,  that  a  justice  could  not 
grantr  a  wartant  till  an  indictment  was  found, 
contradicted  by  constant  experience.  ib. 

And  a  warrant  before  indictment  found,  is  a 
good  justification  to  the  officer;  and  the  old 

tt2 


cases  to  the  contrary  do  not  warrant  the  con- 
clusion. 131 

The  justice  who  granted  it,  if  he  did  it  mali- 
ciously of  his  own  head,  &c.  is  liable  to  an 
acdon  by  the  person  injured.  ib. 

It  is  not  politic  ttiat  the  officer  should  be  liable 
for  executing  a  warrant  he  is  bound  to  obey, 
unless  it  appear  that  the  justice  had  no  juris- 
diction. 132 

And  a  warrant  properly  penned  (even  thoug;h 
the  magistrate  who  issues  it  should  exceed  his 
jurisdiction)  will,  by  24  Geo.  2.  c.  44.  at  all 
events  indemnify  the  officer^  ib.  (N.  3) 

Therefore  a  warrant  to  apprehend  all  persons 
guilty  of  a  crime  therein  specified,  will  not 
justify  the  officer  who  acts  under  it.  ib.  (N.  4) 

How  the  officer  shall  avail  himself  of  a  plea  in 
justification.  ib. 

As  to  Arrests  by  Bailiffs  of  towns,  it  is 
enacted  by  statute  of  Winchester,  c.  4.  that 
they  shall  make  inquiry  among  the  inhabit- 
ants for  suspicious  persons,  and  do  right 
therein.  ib. 

And  by  this  statute  bailifis  may  arrest  and  de- 
tain suspected  persons  upril  they  give  an  ac- 
count of  themselves.  ib. 

Justices  of  the  Peace  have  the  same  power  to 
arrest  as  private  persons,  and  other  inferior 
officers.  t^.  s.  13 

Justices  may  command  an  arrest  either  by  parol 
or  by  warrant.  ib. 

By  parol,  where  any  person  is  euilty  by  an  ac- 
tual breach  of  the  peace  in  his  presence,  or 
shall  be  engaged  in  a  riot  in  hb  absence. 

133.8.  14 

A  warrant  may  be  granted  by  any  justice  for 

treason,  felony,  pramunire,  or  any  other  of- 

'  fence  against  the  peace.  tfr.  s.  15 

So  where  a  statute  gives  a  justice  jurisdiction, 
it  impliedly  empowers  him  to  issue  a  warrant. 

133 

And  by  modem  practice  one  justice  may  issue 
a  warrant  where  the  jurisdiction  is  given  to 
the  sessions,  or  to  two  justices.  t^. 

But  a  justice  cannot  justify  sending  a  general 
warrant  to  search  all  suspected  houses  for 
stolen  goods.  i6.  s.  17 

And  a  general  warrant  from  a  secretary  of  state 
to  search  for,  and  bring  all  papers,  &c.  in  the 
case  of  a  libel,  is  illegal  ana  void.    t6.  (N.  6) 

The  evidence  on  which  warrants  ought  alone  to 
be  granted,  vide  Warrants. 

The  form  in  which  a  warrant  ought  to  be  made. 

134, 135.  s.  21  to  28 

A  bailiff  or  constable,  known  as  officers  within 
thetr  precinct,  need  not  shew  their  warrant  to 
the  party  arrested,  though  he  demand  a  sight 
of  it.  135.  s.  28 

But  every  person  making  an  arrest  ought  to 
make  the  party  acquainted  with  the  substance 
of  their  warrant.  ib. 

But  all  private  persons,  and  officers  not  known, 
and  out  of  tneir  precincts,  must  shew  their 
warrants  if  demanded.  ib. 

By  27  Geo.  2.  c.  20.  the  officers  in  executing 
the  warrant  of  a  justice,  for  the  levying  a 
penaltyp  shall  shew  the  same  to  the  person 

whose 
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whose  goods  are  to  be  distmned,  and  suffer 
a  copy  to  be  taken.  135 

If  a  warrant  be  directed  to  a  sheriff,  he  maj  de* 
pate  another  to  make  the  arrest;  but  all 
others  must  execute  it  personally ,  and  may 
take  assistance.  t^. 

If  a  warrant  be  directed  to  all  contiabUiy  none 
can  execnte  it  out  of  his  precinct,  and  if  it  be 
directed  particularly,  the  constable  ma^  exe- 
cute it  any  where  within  the  jurisdiction  of 
the  justice.  ib,  s.  30 

The  execution  of  a  warrant  must  be  pursuant  to 
the  directions  of  it.  ih.  s.  31 

No  one  can  justify  breaking  open  doors,  unless 
he  first  signify  the  cause  of  his  coming,  and 
require  admittance.  136.  ch.  14 

But  no  precise  tbrm  of  words  is  necessary  in  this 
notice,  it  is  sufBcient  if  the  party  be  satisfied 
that  the  officer  does  not  come  as  a  mere  tres- 
passer, ih,  (N.  1) 

To  make  an  arrest,  doors  may  be  broken  open 
upon  a  caj^  grounded  on  an  indictment. 

ib.  s.  3 

So  also  upon  a  capias  from  the  king^s  bench  or 
chancery.  ib. 

So  upon  a  warrant  from  a  justice  to  compel  ap- 
pearance for  good  behaviour.  ib. 

So  upon  a  cupias  utlagaium^  or  capias  profinCf  in 
any  action  whatsoever.  t^.  s.  4 

So  upon  the  warrant  of  a  justice  for  the  levying 
a  forfeiture  in  execution  of  a  judgment  qui 
tarn.  ib. 

So  doors  may  be  broke  open  where  a  forcible 
entry  or  detainer  is  either  found  by  inquisition 
before  justices,  or  appears  upon  view,    ib,  s.  6 

Or  where  one  is  .known  to  have  committed  a 
felony,  and  given  a  dangerous  wound,  and  is 
pursued  either  by  a  constable  or  private  pei^ 
son  without  warrant.  t6.  s.  7 

Where  an  affiray  is  made  in  a  house  in  tlie  view 
or  hearing  of  a  constable.  .  t6.  s.  8 

Or  where  the  affrayers  fly  and  take  shelter  in  a 
house.  '  ib. 

And  in  eve^y  case  of  an  escape  afler  lawful  ar- 
rest. ^  137 

Or,  by  3  and  4  Jac.  1.  s.  35.  for  arresting  any 
Popish  recusant  excommunicated.        ib.  s.  9 

An  omcer  cannot  break  open  doors  on  a  warrant 
from  a  justice^  to  require  persons  to  come  be- 
fore him  to  take  cei'tain  oaths  ordained  by 
statute.  ib.  s.  10 

But  if  the  officer  enter  into  any  house  to  serve 
such  a^  warrant,  and  the  doors  be  locked  upon 
him,  his  friends  may  break  them  open  to  set 
him  at  liberty.  ib. 

In  what  cases  justices  of  the  peace  may  airest 
persons  of  evil  fame.  41.  s.  4 

Of  the  offence  of  a  stranger  in  forcibly  freeing 
another  from  an  arrest.  201.  ch.  21 

Any  judge  of  record  may  discharge  a  person  ar^ 
rested  in  tlie  face  of  the  court.  5.  s.  18 

How  far  persons  attending  courts  of  justice  are 
privileged  from  arrests.  ib. 

How  warrants  shall  be  indorsed  for  the  purpose 
of  making  an  arrest  in  a  foreign  county.      50 

ARSON. 
"Vtie  appeal  of  arson  b  become  obsolete. 

247.  s.  73 


Arson  cannot  be  bailed  by  justiotsof  ftace.  164 

If  a  person  commit  aoocBev  to  bum  a  farticu* 
lar  bouse,  and  by  burning  it  he  also  bum  ano- 
ther house,  the  commander  may  be  indicted 
as  an  accessary  to  arson  for  the  subsequent 
felony.  443.  s.  16 

In  the  statutes  of  Hen.  8.  and  £dw«  6.,  which 
oust  felonies  of  cXw^^  the  crime  of  aimn  is 
omitted.  479.  s.  38 

But  the  offence  of  arson  is  now  daarly'oscladed 
from  deiigy.  #&.•$.  lOT 

ARTICULI  SUPER  CHARTAS. 

How  far  it  authorises  the  coroner  for  the  comity 
to  uke  notice  of  felonies  done  witfiin  the 
verge.  76.  s.  15 

ASSAULT. 

See  Son  assault  demesne. 

An  assavilt  and  battery  is  inquirable  of  in  tb^ 
sheriff's  torn.  105 

By  11  Geo.  2.  c.  26.  to. assault,  beat,  or  wound 
any  persons,  contrary  to  the  provisieoa  oC 
9  Geo.  2.  c.  23.  is  transportation  for  seven 
years.  205 

How  justices  shall  conduct  themielves  on  being 
assaulted.  «  56.  s.  68 

ASSIZES. 
See  Courts. 

ASSIZE  AND  NISI  PRIUS. 

The  power  of  justices  of  assize  in  criminal  mat- 
ters, depends  wholly  upon  statute.    33.  ch.  T 

By  27  Edw.  1.  c.  3.  justices  of  assize,  after  the 
assizes  taken  shall  remain  both  together  if  they 
be  lay ;  if  one  of  them  be  a  clerk,  then  the 
most  discreet  knights  of  the  shire  associated 
by  the  king's  writ,  with  the  lay  jostioe,  shall 
deliver  the  gaols,  &c.  in  the  manner  they  tied 
been  before  deliTered,  and  ioquipe  if  the  she- 
riff have  improperiy  admitted  any  to  bail. 

33.  s.  8 

By  2  Edw.  3.  c.  2.  no  josdcee  shali  be  made 
against  the  form  of  die  above  statute.  «6. 8. 3 

The  above  statutes  have  been  constraed  to  ex- 
tend only  to  felony;  but  this  is  a  forced  ao»* 
struction,  and  justices  of  asMse  have  power 
over  both  treason  and  felony  with  justioes  of 
gaol-delivery.  ib. 

Justices  of  assbe,  being  laymen,  may  deliver 
gaols  without  any  special  conunissieo  for  tbat 
poipose.  34.  s.  5 

By  3  tien.  5.  c.  7.  they  shall  have  power  by 
commission  to  hear  and  detemone  ofiences 
against  the  coin.  tfr. 

As  judges  of  assize,  their  jurisdiction  ever  this 
oflfitnce  is  by  virtue  of  the  kii^s  oonmimQn; 
but  they  l»ve  co|;niaance  of  it  without,  as 
justices  of  gaol-deliveiT.  ^     ib.  s.  7 

By  28  Edw.  1.  c.  10.  justices  of  assiee  may 
award  process  into  any  foreign  coimty  against 
persons  appealed  by  approvers^  and  proceed 
against  them.  36. 1.8 

How  justioes  of  assize  may  be  said  to  posseos  all 
the  authority  of  justioes  of  gaoMeliveiy.    ih. 

By  28  Edw.  1.  c.  10.  judges  of  assixe^'Opoo 
plaint,  amy  wmrd  xiqQiets^  and  do'  nght 

against 
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«gaia6t  consjuirMon,  false  Mfomers,  'and  «yil 
procurers  of  doMMy  asiiMS^  juries^  «ad  in- 
quests. 36.  s.  10 

By  4  £dw.  3.  c.  11.  ^eeeYor  Ahey  bold  niti 
"prim  they  shall  inqaire,  Jiear,  and  determine, 

.  both  at  tbe  suit  of  the  king  and  the  perty,  of 
maintaioers,  bearers^  ceaspinators,  &c.        ib. 

By  20  £dw.  3.  c.  6.  such  justices  shall  have 

.  commission  to  inqiure  of  maintaiaers  and 
.comaiou  eoibraoers.  tb. 

By  5  £dw.  3.  c.  10.  they  may  inquire  and  de- 
termine the  offences  of  any  juror,  &c.  &c. 

36.  s.  11 

But  by  38  Edw.  3.  c.  12.  no  justices  shall  in- 

3uic«  AT  p^icto  of  the  said  ofience,  but  only  at 
20  suit  of  the  party.  ib.  s.  1 2 

By  32  Hen.  8.  c.  9.  justices  of  assize  of  every 
circuit  ahaUy  in  every  county  within  their  cir- 
cuits, twice  a  year  cause  open  proclamation 
against  unlawful  maintenance,  champerty, 
embracery,  &c.  (6.  s.  1 3 

By  20  Edw.  3.  c.  6.  they  shall  have  commission 

to  inquire  of  sheriffs,  escheaters,  baili£&  of 

•  ihinchises^  and  their  ministers,  &c.  ib. 

By  23  Hen.  6.  c.  10.  they  are  authorised  to  de- 
termine ex  officio  without  special  commission, 
of  and  upon  all  sheri&,  undep-sheri£&,  clerks, 
bailiffs,  gaolers,  coroners,  stewards,  bailiff  of 
iranchises,  officers  and  other  ministers,  as  to 
matters  of  arrest  and  taking  bail.        t6.  s.  15 

By  1  Hen.  8.  c.  7.  justices  of  assize  have  juris- 
diction, as  well  by  examination  as  present- 
ment, over  coroners  for  not  taking  inquest 
without  fee  %uper  visum  corporis.         ib.  s.  16 

By  14  Hen.  6.  c.  1.  justices  before  whom  in- 
quests and  juries  shall  be  taken  by  nisipriusy 
shall  have  power,  in  all  cases  of  treason  and 
felony,  to  give  judgment  of  acquittal  or  attain- 
der, and  to  award  execution.  ib.  s.  17 

On  nonsuit  in  appeal'the  justices  cannot  arraign 
the  appellee  at  the  suit  of  the  king.     37.  s.  18 

But  on  the  acquittal  of  the  appellee,  such  justices 
have  power  to  inquire  of  the  abettors,  &c.  ih. 

By  8  Rich.  2.  c.  2.  no  man  shall  be  justice  of 

aesise  or  of  the  common  deliverance  of  gaols, 

.  inliis  own  county.  t6.  s.  19 

By  33  Hen.  8.  c.  24.  no  man  shall  be  justice  of 
iissize,  in  the  county  where  he  was  bom  or 
doth  uihabit,  on  pain  of  100/.;  but  this  shell 
not-extend  to  the  infeiior  officers.       ib.  s.  20 

By  12  Geo.  2.  c.27.  this  penalty  and  festriodon, 
as  to  the  office  of  justice  o(oyer  and  terminer 
and  gaol-delivery,,  are  repealed.  t6.  s.  21 

By  19  €^.  3.  c.  74.  the  lodgings  of  the  iustices 
upon  the  circuits  shall  oe  construed  to  be 
both  within  the  city,  town,  &c.  and  within 
tlie  county  of  such  city,  town,  &c.      ib*  s.  22 

ASSOCIATION. 

By  1  Ann.  c:  8.  no  oomoiission  of  association, 
he.  &C.  sliall'  be  determined  by  death  of  any 
king  and  queen,  but  shall  continue  in  force  for 
six  months,  unless  sooner  determined  by  the 
sncoessor.  4 

Commissions  of  association  frequently  called 
writs,  19 

The  maoner  in  which  justices  osay  be  asspcieted. 


-and  the  natore  of  the  oommissiea  for  that 

perpose.  ^22 

The  kmg  can  grant  but  one  patent  of  association 

to  one  commission.  ib* 


ATTACHMENT. 

• 

An  attachment  is  a  process  from  a  court  of  re- 
cord, awarded  by  the  discretion  of  the  justices 
upon  a  bare  suggestion,  or  their  own  know« 
ledge.  206.  ch.22. 

It  is  properly  grantable  in  oases  of  contempts^ 
against  which  all  courts  of  record,  but  more 
especially  those  of  Westminster  Hall,  and 
above  all  the  court  of  king's  bench,  may  pro- 
ceed in  a  summary  manner.  ib.  s.  1. 

The  contempt  being  established  by  affidavit,  the 
court  will  make  a  role  for  him  to  shew  cense 
why  an  attachment  should  not  issue;  or  if  the 
offence  be  exorbitant  and  apparent,  the  court 
will  grant  the  writ  in  the  first,  instance.      tb. 

Every  one  against  whom  an  attachment  is 
granted  must  appear  personally  in  court    ib. 

And  on  appearance,  if  the  party  be  evidently 
suilty,  the  court  will  (generally  commit  him 
immediately  to  answer  interrogatories.        ib. 

Otherwise  they  will  allow  him  to  enter  into  re- 
cognizance tor  that  purpose.  207 

The  practice  of  the  court  upon  this  occasion,  tfr. 

All  courts  of  record  have  a  kind  of  discretionary 
power  over  all  abuses  by  their  own  officers, 
and  may  grant  attachment  against  them  for 
any  corrupt  practice,  208.  s.  2. 

As  against  a  sheriff  for  not  serving  a  writ  unless 
paid  an  unreasonable  gratuity  from  the  plain* 
tiff.  ib. 

Or  for  receiving  a  bribe  from  the  defendant,  ib. 

Or  for  giving  him  notice  to  remove  his  person  or 
effects  in  order  to  avoid  the  efiect  of  the 
writ.  ib. 

The  court  of  king's  bench  has  a  general  super- 
intendency  over  all  crimes  whatsoever,  but  in 
contempts  each  court  may  punish  by  attach- 

'  ment,  &c.  ^   ib. 

But  if  the  negligence,  &c.  do  not  appear  wilful, 
the  courts  will  leave  the  party  to  the  ordinary 
remedy.  to. 

The  mode  of  obtaining  that  remedy.         ^     t^. 

The  court  will  grant  an  attachment  against  a 
sheriff  or  bailiff,  &c.  for  oppressive  practice  in 
executing  a  writ.  ib. 

Instances  in  which  the  court  will  grant  attach- 
ment upon  this  ground.  209 

So  also  an  attachment  may  be  moved  for  against 
a  sheriff  or  bailiff,  &c.  for  not  executing  a  writ 
efiectually.  ib.  s.  4 

As  if  he  levy  the  money  and  keep  it  in  his  own 
hands  and  embezzle  it.  ib. 

By  what  process  the  sheriff  shall  be  forced  to 
return  the  writ,  and  pay  the  money,  &c.     ib. 

The  court  may  grant  attachment  against  a 
sheriff,  &c.  Kir  making  a  false  return  to  a 
writ.  t^. 

As  where  he  returns  languidusmhen  the  defend- 
ant is  in  health.  210 

In  what  cases  an  attachment  against  the  sheriff 
shall  be  directed  to  the  coroner.       ^OS.  s.  2. 

If  the  coroner  make  no  return  of^such  attach-* 

menti 
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menti  the  court  will  grant  an  attacbment  in 
the  first  instance  against  the  coroner,  directed 
to  elisors.  ^    S08 

Attachment  may  be  granted  against  attornies  for 
appearing  to  a  suit  without  authority.  2 10.  s.  6 

But  if  they  have  a  warrant  and  do  not  record  it 
till  judgment,  the  court  will  hardly  grant  at- 
tachment ib' 

Penalties  imposed  by  statute  on  attornies  for 
not  recording  the  warrant,  and  for  appearing 
without  authority.  i^* 

Attachments  may  also  be  granted  against  attor- 
nies after  a  rule  ni$i  for  injustice  towards 
their  clients,  as  for  protracting  suits  by  little 
shifts  and  devices,  oec.  211.  s.  10 

Or  for  refusing  to  deliver  up  their  clients  writ- 
ings (unless  detained  for  his  bill)  or  money 
received  to  their  use.  ib. 

But  the  court  will  not  interpose  respecting  any 
other  writings  or  money  but  what  he  possesses 
in  the  way  of  his  profession.  ib. 

Instances  in  which  attachments  have  been 
granted  against  attornies  for  contempts.  212 

In  what  case  an* attachment  shall  issue  against 
an  attorney  for  dishonest  practices,    ib.  s.  1 1 . 

All  courts  of  record  may  proceed  by  attachment 
against  any  of  its  officers  for  refusing  to  exe- 
cute its  demand,  &c.  &c.  t^.  s.  12 

In  what  cases  an  attachment  may  be  granted 
against  jurors  (vide  Jurors).  212  to  216 

In  what  cases  inferior  judges  are  punishable  by 
attachment  £or  proceeding  without  jurisdiction. 

217.  s.  25 

How  they  shall  be  so  punished  for  acting  un- 
justly, oppressively,  or  irregularly.      ib.  s.  26 

They  shall  be  punished  by  attachment /or  re- 
fusing to  do  justice.  218.  s.  27 

And  for  contempts  of  the  superior  courts. 

ib.  s.  28 

Quare,  if  counsellors  are  subject  to  an  attach- 
ment for  foul  practice.  219.  s.  SO 

In  what  cases  gaolers  are  punishable  by  attach- 
ment, ib.  s.  31 

Peers,  whether  spiritual  or  temporal,  are  liable 
to  attachment  for  contempt  ot  court.  220.S.33. 

Instances  in  which  attachments  have  been 
granted.  ib. 

1n<e  most  material  instances  of  contempts  for 
which  an  attachment  shall  issue  (vide  Con- 
tempts). 220  to  223 

The  nature  and  consequences  of  an  attachment. 

207.  (N.l.) 

ATTAINDER. 

I 

Persons  attainted  of  felony  or  other  heinous 
crime  shall  not  be  bailed.  150.  s.  40 

But  even  attainted  persons  may  be  bailed  by 
the  kingfs  bench  in  special  cases,  and  upon 
very  particular  grounds.  151.  s.  80 

An  attainder  in  treason  or  felony  while  it  con- 
tinues in  force  is  a  good  objection  against  a 
plaintiff  in  bar  to  an  appeal.  268.  s.  130 

The  reception  of  an  attainted  person  in  the 
same  county  in  which  he  was  attainted,  will 
make  the  receiver  an  accessary,  without  notice 
of  the  attainder.  447.  s.  33 

If  an  attainted  person  stand  mute  upon  the  de- 


mand why  execution  should  not  be  done,  his 
obstinacy  shall  be  disregarded.  461.  s.  8 

In  what  cases  it  shall  be  tried  whether  the  per- 
son standing  mute  is  the  same  person  who 
was  before  attainted.  ib. 

Whether  upon  an  attainder  on  one  appeal,  pend- 
ing anoMier  for  larceny,  an  inquest  shall  be  to 
entitle  the  appellant  to  restitution.     525.  a.  5 

An  attainted  person  is  liable  to  answer  a  per- 
sonal action,  as  if  he  had  not  been  attainted,  ib. 

Whether  a  person  attainted  of  one  felony  shall 
be  forced  to  plead  to  a  prosecution  for  an- 
other, in  order  to  let  in  the  trial  of  the  acces- 
saries. 526 

A  reversal  of  the  attainder  of  the  principal  ipso 
facto  reverses  the  attainder  of  the  accessary. 

654 

A  writ  of  error  to  reverse  an  attainder  of  trea- 
son or  felony  may  be  brought  by  the  executor 
and  heir  only.  i(.  s.  11 

Before  the  allowance  of  the  writ  the  errors 
must  be  assigned,  and  the  leave  of  the  court 
obtained.  ib.  s.  12 

There  must  be  an  express  warrant  for  it  from 
the  attorney-general.  »6.  s.  13 

In  what  cases  a  scire  facias  is  necessary,  ib,  s.  14 

An  attainder  by  the  common  law  of  as  much 
validity  as  by  statute.  •&.  s.  15 

The  28  Eliz.  c.  2.  that  no  attainder  of  high  trea- 
son shall  be  reversed  by  writ  of  error,  does 
not  extend  to  attainders  since  that  time.  • 

ik.  a.l6 

A  writ  of  error  lies  in  the  king's  bench  on  an 
attainder  before  the  lord  high  steward. 

655.  s.  17 

The  consequences  of  an  attainder  respecting  the 
forfeiture  of  goods  and  chattels,  and  land, 
see  Forfeiture. 

ATTAINT. 

See  Jurors. 

ATTORNEY. 

By  5  Geo.  2.  c.  18.  no  attorney  shall  be  capable 
of  being  a  justice  of  the  peace.         46.  a.  35 

By  22  Geo.  2.  c.  46.  no  person,. unless  he  here 
gularly  admitted  an  attorney,  shall  practise  at 
the  quarter  sessions,  on  pain  of  50*.  6&.  s.  19 

And  if  any  attorney  shall  sufier  another  to  use 
his  name  he  shall  incur  the  like  penalty,     ib^ 

No  clerk  of  the  peace  or  his  deputy,  or  any 
under-sheriff  or  his  deputy,  shall  act  as  attor- 
ney at  the  quarter  sessions,  on  like  penalty. 

ib.  s.  22 

A  sworn  attorney  may  be  discharged  from  the 
office  of  constable  by  writ  of  privilege. 

100.  6.  39 

In  appeal  of  mayhem  the  plaintiff  cannot  appear 
by  attorney  where  a  view  is  granted.         230 

In  what  cases  the  parties  in  an  appeal  may  ap- 
pear by  attorney.  247.  s.  74 

A  defendant  against  whom  an  attachment  is 
granted  must  appear  in  proper  person,  and 
not  by  attorney.  20G 

Whoever  without  being  admitted  and  enrolled 
shall  practise  as  an  attorney,  or  being  so  ad« 

mitted 
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mitted  shall  lend  his  name,  shall  forfeit  50/. 

&C.  66. 8. 19 

In   what  cases    attornies   may  be    proceeded 

against  by  attachment.  210  to  211.  s.6.  to  s.  12. 

ATTORNEY-GENERAL. 

The  king's  attorney  excepted  out  of  2  Hen.  5. 
c.  4.  concerning  justices  of  the  peace.  42.  s.  7 

AVERMENT. 

No  averment  shall  be  allowed  against  a  record. 

4.  s.  14 

A  material  pant  of  an  indictment  not  found  by 
the  oaths  of  the  indictors,  cannot  be  supplied 
by  any  ayerment.  77 

AVOWRY. 
See  Sheriff's  Torn. 

AUTHORITY. 

See  Courts. 

AUTREFOrrS  ATTAINT. 

An  attainder  of  felony,  either  by  verdict,  out- 
lawry, or  abjuration,  may  be  pleaded  in  bar  of 
any  subsequent  prosecution  for  the  same,  or 
any  other  felony.  ch.  36 

This  plea  is  of  no  effect  if  the  attainder  be  re- 
versed for  error,  but  until  reversal  it  is  good, 
for  error  only  renders  it  voidable.      525.  s.  2 

A  person  attainted  at  the  suit  of  the  king,  and 
pardoned,  cannot  plead  it  in  bar  to  an  appeal. 

ib. 

Where  a  jperson  is  attainted  of  felony,  and  aftei^ 
wards  indicted  for  high  treason,  either  before 
or  after  the  attainder,  the  attainder  cannot  be 
pleaded  in  bar  to  the  treason.  ib.  s.  4 

A  principal  attainted  cannot  plead  it  against  a 
prosecution  on  his  conviction,  on  which  the 
trial  of  accessaries  depend.  526 

Judgment  of  forte  et  dure  in  one  felony  is  no  bar 
to  a  prosecution  for  another  felony.  Sed 
qtuere  for  the  same  felony.  ib,  s.  7 

Auirefoits  attainl  no  plea  for  one  who  breaks 
the  prison  of  the  ordinary.  ib.  s.  8 

An  attainder  on  an  indictment  for  murder,  is  no 
bar  to  an  appeal  by  treason  3  Hen.  7.  c.  1.  ib, 

s.  9 

In  all  other  cases  autrefoUs  attaint  is  still  of  the 
same  force  as  it  was  at  common  law.  ib. 

AUTREFOITS  ACQUIT. 

This  plea  is  grounded  on  the  maxim,  *^  That  a 
**  mofCt  life  shall  not  be  in  danger  more  than 
"  once  for  the  same  offence!'  515 

Therefore,  where  an  indictment  or  appeal  is  free 
from  error,  well  commenced,  and  brought  be- 
fore a  competent  jurisdiction,  and  the  prisoner 
is  found  not  guilty ^  he  may  in  all  cases  plead 
such  acquittal  in  bar  to  any  subsequent  prose- 
cution for  the  same  crime.  ib,  s.  1 

This  bar  need  not  be  pleaded  with  tLprafert,  &c. 
of  the  record  of  acquittal;  it  ought  to  come 
before  the  Court  by  writ ;  and  the  prisoner 
shall  have  a  day  given  him  to  bring  it  in.  516 

A'variance  between  the  indictment  and  the  re- 


cord, provided  the  nature  of  the  crime 
charged  be  substantially  the  same,  may  be 
helped  by  proper  averments.  516.  s.  3 

If  a  man  be  named  yeoman  in  the  record,  and 
gentleman  in  the  indictment;  or  if  the  acquittal 
be  for  murder  or  robbery  ctQUsdam  ignoti,  and 
the  indictment  insert  the  name ;  or  if  the  in- 
dictment state  a  different  surname  than  that 
on  which  the  prisoner  was  acquitted ;  yet  the 
variance  may  be  cured  by  averring,  that  the 
person  so  differently  named  was  one  and  the 
same  person ;  that  he  was  known  as  well  by 
the  one  name  as  the  other.  517.  s.  3 

So  also  a  variance  respecting  the  time  and  place 
may  be  helped  by  averring  that  they  were  one 
and  the  same  felony.  ib. 

If  the  first  indictment  be  in  an  improper  county, 
the  prboner  cannot  plead  an  acquittal  upon  i^ 
in  bar  to  a  subsequent  prosecution  in  the  pro- 
per connty.  ib. 

And  if  the  acquittal  be  in  the  proper  county y  his 
life  is  not  endangered  by  the  subsequent  pro- 
secution in  an  improper  county,  and  so  can- 
not be  pleaded  in  bar.  ib. 

An  acquittal  for  larceny  in  the  county  where  the 
goods  2ae  found  may  be  pleaded  in  bar  to  a 
prosecution  for  the  same  offence  in  the  county 
where  they  were  taken.  518.  s.  4 

And  a  jury  of  one  county  may  try,  whether  an 
offence  laid  in  their  own  county  be  the  same 
offence  that  was  done  in  another.  t^. 

An  acquittal  in  trespass  cannot  be  pleaded  aeainst 
an  appeal  of  larceny  for  the  same  goods,  for 
they  are  distinct  offences.  t^.  s.  5 

And  generally  a  bar  in  an  action  of  an  inferior 
nature  will  not  bar  another  of  a  superior,    ib. 

An  acquittal  in  murder  is.  a  good  bar  to  an  in- 
dictment for  petit  treason,  for  substantially 
they  are  the  same  offence.  ib. 

Burglary  and  stealing  the  goods  of  A,  and  Bl 
and  acquittal  on  an  indictment  for  the  bur- 
glary and  stealing  the  goods  of  £•  will  not  bar 
a  subsequent  prosecution  for  stealing  the 
goods  of  A.  but  it  may  be  well  pleaded  against 
a  second  indictment  for  the  burglary.       519 

See  contra  519.  (N.  1) 

No  discharge  of  an  indictment  will  bar  au 
appeal,  and  no  discbarge  of  an  appeal  will  bar 
an  indictment,  except  an  acquittal  by  battle, 
or  by  verdict  on  the  general  issue.     520.  tf.  6 

QuarCf  If  an  acquittal  f^battlein  an  appeal  may 
not  be  pleaded  in  bar  to  an  indictment.  521 . 

s.  7 

The  acquittal  upon  indictment  or  appeal  so  erro- 
neous as  not  to  support  the  judgment,  cannot 
be  pleaded  in  bar  to  a  subsequent  indictment 
or  appeal.  ib.  s.  8 

But  it  is  otherwise  if  the  error  be  only  in  the 
process.  ib. 

An  acquittal  on  an  appeal  brought  by  antinpro- 
per  appellant  will  not  bar  an  appeal  by  the 
right  appellant.  t5.  s;  9. 

An  acquittal  in  any  court  of  competent  juris- 
diction is  as  good  a  bar  as  an  acquittal  m  the 
highest  court.  522.  s.  10 

An  acquittal  of  murder  at  the  grand  session- in 

Wales 
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Waist  maj  h%  plwded  to  .an  .iiidicimeftt  for 
the  aame  murder  ia  M^land.  522 

Aa  aoqiiittal  of  a  raaa  as  acceasary  no  bar  of  a 
subsequent  proseculioo  against  him  as  aece*- 
Mwy  after  the  fact.  16.  s.  11 

But  it  iadunbtfuly  whatber  the  acquittal  of  a  man 
aS  principal  is  a  good  bar  against  an  indict- 
mant  as  acceuary  before  the  fact,  ih. 

Whether  a  man  can  be  found  guiltj  as  principal 
upon  evidence  which  only  proves  him  to  have 
been  an  accessary  before.  ib, 

IF  noty  the  acquittal  of  him  as  principal  no 
way  acquits  him  as  an  accessary  before;  which 
opmion  is  strongly  holden  by  Mr.  Justice 
Fetter.  523.  (N) 

The  acquittal  of  a  man  as  accettary  before  or 
after  is  no  bar  to  a  prosecution  against  him  as 
principal.  ib.  s.  12 

An  acquittafas  accessary  to  one  principal  is  no 
bar  to  an  arraignment  afterwards  as  accessary 
to  another  in  the  same  fact.  ti.  s.  13 

By  3  Hen.  7.  c.  1.  principals  and  accessaries 
in  murder  may  be  tried  before  the  expiration 
of  the  year  and  day  within  which  time  an  ap- 
peal is  allowed  to  be  brought.  ib. 

But  an  acquittal  on  this  trial  within  the  time 
shall  not  bar  the  appeal.  ib. 

Nor  shalf  this  statute  extend  to  any  other 
acquittal  but.  on  an  indictment.        524.  s.  15 

And  an  acquittal  on  any  other  indictment  or 
appeal,  except  for  death,  may  still  be  pleaded 
in  bar  to  an  appeal  for  the  same  crime.       ib. 

Row  the  record  shall  be  produced  in  pleading 
autrefoitt  acquit.  516 

A  prisoner  shall  be  allowed  a  copy  of  his  indict- 
ment tfi  enable  him  to  plead  autrefoitt  acquit. 

557 

AUTREFOITS  CONVICT. 

This  plea  is  aUowed,  because  the  part^  ought 
not  to  ba»  brought  twice  into  danger  of  his  life 
for  the  same  crime.  526.  s.  10 

A  conviction  of  felony  may  be  pleaded  to  an  in- 
dictment or  appeal  for  the  same  felony,      ib. 

A  conviction  of  manslaughter  on  an  appeal  may 
be  pleaded  to  an  indictment  or  appeal  of  the 
samd  death.  -        ib. 

But  a  oonviction  of  manslaughter  on  an  indict- 
meitt  cannot  be  pleaded  to  an  appeal,  unless 
the  convict  be  admitted  to^  or  has  prayed  his 
clergy.  1*6. 

A  oonvietion  of  one  felony  cannot  be  pleaded  in 
bar  of  another  felony.  527 

A  person  admitted  to  his  clergy  shall  not  thereby 
bar  a  subseuuent  proBeoution  for  another 
felony  not  within  the  beneBt  of  clergy,  ifr.  s.  1 1 

A  person  convicted  of  manslaughter  on  an  in- 
dictment of  murder,  who  hath  prayed  his 
clergy,  though  not  actually  admitted  to  it,  may 
bar  any  sobteqaent  appeal  for  the  same  death. 

ib.  s.  12 

But  if  a  person  be  acquitted  on  such  an  indict- 
ment it  is  no  bar  to  the  subsequent  appeal. 

527 

It  i»  iltft  material  whether  tlie  appeal  in  bar, 
whereof   such   conviction   and    devgy   are 


pleaded,  were  depending  at  the  time  uS  soch 
conviction,  or  not.  537.  s.  13 

It  has  been  said,  unless  the  Court  cail  a  man  tb 
judgpient  00  a  conviction  of  manslaaghterv  on 
an  mdictment  of  murder,  be  cannot  demand 
clergy,  and,  therefore,  cannot  plead  such  con- 
viction and  clergy  in  bar  to  an  appeal.  528L 

s-14 

But  it  is  now  settled  that  such  a  conviction,  and 
the  prayer  of  clergy,  may  be  pleaded  in  bar  to 
an  appeal  for  the  same  death,  whether  the 
party  were  called  to  judgment  or  not.  ib. 

But  if  the  record  is  erroneous  either  in  respect 
of  insufficiency  in  the  indictment  or  appeal, 
or  for  a  mi»-tnal,  &c.  so  that  his  life  was  not 
in  danger,  the  prisoner  cannot  plead  such  con- 
viction and  clergy  thereon  had,  in  bar  of  a 
second  indictment  or  appeaU  ib. 

The  form  of  the  conclusion  of  a  plea  of  autrefoitt 
convict  of  manslaughter.  529.  s.  16 

Q^are,  if  antrefoits  convict  of  te  defendendo  on 
an  indictment  of  murder  may  not  be  pleaded 
to  an  appeal  of  the  same  death*  ib.  s.  17 

An  appeal  lies  against  a  person  convicted  until 
he  is  attainted.  t^. 

BACKING. 

See  Warrant. 

BAIL. 

Bail  and  mainprise  alike  save  a  man  from  gaoi, 
by  committing  him  to  the  custody  of  his 
sureties.  138.  s.  2 

Bail  have  a  coercive  po^er  over  the  person  o€ 
the  principal,  but  WMnpemort  have  not.    139 

Not  less  thaa  two  bail  should  be  taken  for 
felony.,  »^,  s.  4 

On  a  habeat  corput  for  treason  or  felony,  the 
king's  bench  always  require  four  sureties,  in  a 
sum  not  less  than  £40,  but  higher  ia  the  dis- 
cretion of  the  Court.  ih^ 

They  may  be  examined  on  oath  respecting  their 
sufficiency.  1^. 

If  insufficient  bail  be  taken,  the  principal  may 
be  forced  into  a  new  recognizance.  140 

The  number  of  bail  must  be  mentioned  in  the 
notice.  139.  (N.l) 

But  excessive  bail  ought  not  to  be  required.  1^. 

s.  5 

If  the  ends  of  justice  are  defeated  by  the  non- 
appearance of  the  principal,  and  the  bail 
prove  insufficient^  the  sheriff  or  justice  of 
peace  who  admitted  may  be  fined  by  judges 
of  assize.  '  140  s.  6 

To  admit  persons  to  bail  not  bailable  by  law,  is 
punishable  by  the  common  law  as  an  escapo.' 

ib.  B.  7 

By  statute  Westminster  1.  officers  shall  lose 
their  fee  and  office  for  ever,  and  be  imprisoned 
three  years,  &c.  ib.  s.  8 

By  27  £dw.  1.  c.  3.  and  4  £dw.  3.  c.  7.  judges 
of   assize  shall  enforce  the  stat.  West,  ib: 

s.  9, 10 

By  1  and  2  Phil.  &  Mary,  c.  13.  justices  of 
peace  shall  not  adroit  to  bail  persons  forbidden 

ta 
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to  \m  ra»le?iaed  by  tiac.  West,  on  paio  of  be- 
ing fined  by  the  Judges  of  assize.  141 .8.11 
Ignorance  of  the  canse  of  commitment,  or  that 
the  ffii^^Mittt  charged  the  offender  on  suspicion 
of  felony  only,  is  no  excuse  for  improperly 
admitting  him  to  bail.  ib.  s.  12 

Bttt  deniring,  delaying,  or  obstructing  bail,  where 
it  ought  to  be  taken,  is  indictable ;  and  the  of- 
fender is  also  liable  to  an  action.        ib.  s.  13 
It  is  incumbent  on  the  offender  to  be  prepared 
with  his  bail.  ib.  s.  14 

By  Stat.  West,  if  any  withhold  bail  from  personsj 
rqflevisabief  they  shall  be  grieyously  amerced. 

ib.  s.  15 
By  the  Habeas  Carpus  Acty  31  Car.  2.  c.  2. 
where?er  any  writ  of  habeas  corpus  is  served 
at.  any  prison,  the  gaoler  within  three  days 
after  (unless  the  commitment  be  for  treason 
or  felony,  plainly  and  specially  expressed  in 
the  warrant)  and  upon  tender  of  the  charges, 
&c.  shall  make  a  return  of  such  writs,  and 
bring  up  the  body  of  his  prisoner  to  the  court 
from  whence  the  writ  issues,  and  certify  the 
true  causes  of  his  commitment  or  detainer. 

I*. 
If  the  prison  be  above  20  and  not  exceeding  100 
miles  disunt  from  the  court,  the  return,  &c. 
shall  be  within  ten  days,  and  if  above  100 
miles,  then  within  twenty  days.  142 

All  such  writs  shall  be  marked  per  statutum  tri- 
eesimoprimo  Caroli  secundi  regis,  and  signed 
by  the  person  awarding  it.  ib,  s.  17 

Therefore  if  a  writ  be  not  signed,  it  need  not  be 
obeyed.  142.  (N.  3) 

In  vacation,  any  of  the  iudges,  on  view  of  the 
commitment,  or  on  oath  or  certificate  that  the 
warrant  was  refused,  may  grant  a  habeas 
corpus  undtr  the  seal  of  the  Court  returnable 
ynmediate  (piher  than  to  convicts  or  persons 
in  execution)^  and  on  service  thereof  the 
^oaler  shall  make  return,  &c.  as  above.  ib. 
Within  two  days  after  the  return,  &c.  the  judge 
awarding  the  writ,  or  in  his  absence  any  other 
of  the  judges,  may  discharge  the  prisoner  on 
bail,  &c  unless  it  appear  that  he  is  detained 
upon  a  legal  process  out  of  a  court  of  criminal 
law,  or  that  he  is  not  bailable.  143 

If  a  prisoner  is  too  infirm  to  be  broueht  up,  the 
Court  will  order  him  to  be  attended,  ib,  (N.  6) 
If  a  prisoner  neglects  for  two  whole  terms  to 
pray  a  habeas  corpus^  he  shall  lose  the  right  to 
It  in  Vacation.  t^. 

To  refuse  obedience  to  this  writ,  &c.  incurs  a 
penalty  of  £100  for  the  first  ofiencc,  £200  for 
the  second  and  loss  of  office.  ib. 

No  privilege  will  excuse  a  peer  from  obeying 
this  writ.  143.  (N) 

No  person  discharged  by  habeas  corpus,  shall  be 
^ain  imprisoned  for  the  same  offence,  other 
than  by  legal  process,  &c.  on  pain  of  £500. 
_  .  .  143 

Prisoners  committed  for  treason  or  felony  plainly 
and  specially  expressed,  praying  in  open  court 
the  first  week  of  the  next  Term,  or  first  day 
of  the  sessions,  to  be  tried,  who  shall  not  be 
indicted  the  term  or  sessions  after  commit- 
ment, may,  upon  motion  the  last  day  of  the 
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term  or  sessions,  be  discharf^  on  bail,  unless 
it  appear  on  oath  the  king's  witnesses  could 
not  be  produced.  If  not  indicted  or  tried  the 
second  term  or  sessions,  they  ^all  be  dis- 
charged. 144.  s.  21 
Prisoners  may  obtain  haheas  corpus  out  of  any 
of  the  courts  at  Westminster.  ib.  s.  22 
If  the  Chancellor  or  any  of  the  judges  in  Vaca- 
tion time,  upon  view  of  the  warrant,  or  oath 
of  its  refusal,  &c.  shall  deny  the  writ  of 
habeas  corpus^  they  shall  severally  forfeit  500/. 

ib. 
And  such  writs  do  not  expire  on  the  commence- 
ment of  the  term.  t^.  (N.  7) 
After  assizes  proclaimed,  no  prisoner  shall  be 
discharged  there  upon  habeas  corpus,  but  shall 
be  taken  before  ^e  judge  of  assize,    ib.  s.  23 
Judges  not  liable  to  penalty  /or  refusing  habeas 
corpus  in  term  time;   because  no  judge  is 
liable  to  an^  action  for  what  he  does  as  judge. 

ib.  s.  34 

Quare,  if  a  sheriff  or  constable,  as  conservators 

of  the  peace,  may  take  bail.  145.  s.  S5 

The  statutes  empowering  justices  to  take  bail, 

have  taken  away  this  power  from  the  sheriff 

and  constable.  ib,  s.  S6 

The  sheriff  in  his  torn,  might  have  taken  bail ; 

for  whosoever  is  judge  of  the  offence,  may  * 

bail  the  offender.    But  this  power  is  lost  by 

reason  of  1  £dw.  4^c.  2.  ib,  s.  27 

Bail  is  grantable  by  sheri£&  by  virtue  of  the 

writs  de  odio  et  atia,  nuiinprize,  and  homine 

replefiando.  ib,  s.  28 

The  writ  de  odio  et  atia  is  obsolete.  ib.  146 

In  what  cases  mainprize  is  yet  in  force,  ib,  s.  29 

In  what  cases  homine  replegiando  and  capias  in 

withernam  are  proper  and  e£fectual  remedies. 

ib. 
By  Stat.  West.  1.  outlaws,  ahjurors,  provers, 
house-burners,  counterfeiters  of  the  coin  or 
seals,  persons  excommunicate,  and  traitors 
touching  the  king  himself,  shall  be  in  no  wise 
replevi  sable.  147.  s.  32 

But  persons  indicted  for  larceny,  or  of  light 
suspicion,  or  for  petty  larceny  (unless  accused 
as  accessaries)^  may  be  let  out  on  surety  by 
the  sheriff.  io. 

Those  who  are  taken  for  the  death  of  a  man, 
were  not  replevisable  by  sheriffs,  &c.  at  the 
common  law.  Nor  can  justices  bail  for  man- 
slaughter or  even  excusable  homicide,  though 
they  may  for  light  suspicion  thereof;  and 
even  the  superior  courts  are  cautious  how  they 
bail  for  homicide.  148.  s.  33,  34 

By  3  Hen.  7.  c.  1.  principals  and  accessaries  ap-' 
quitted  of  murder,  may  be  recommitted  or 
bailed  at  the  discretion  of  the  Court  till  the 
year  and  day  be  passed.  ib- 

Persons  imprisoned  by  the  special  command  of 
the  king  or  his  privy  council,  were  not  reple- 
visable by  the  soenff,  &c.  ib,  s.  36 
How  far  persons  committed  by  command  of  the 
king's  justices  are  replevisable  by  the  sheriff 
under  the  stat.  of  West.  149 
Persons  imprisoned  for  the  forest,  are  excepted 
out  of  the  writ  de  homine  replegiando.  ib,  s.  38 

But 
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Bot  by  several  statutes,  do  man  shall  be  im- 
prisoned ybr  tht  foraity  without  iodictmeat, 
Sinless  taken  with  the  mainouTy  or  trespassing. 

•  150 

How  such  offenders  may  be  bailed  or  main- 
prised.  t6.  s.  S9 

Persons  outlawled,  or  who  have  abjured  the 
realm,  those  taken  upon  an  txcommunMoio 
capiendo,  approvers,  and  all  persons  convicted 
of  felony,  or  other  heinota  crime,  and  also  alt 
those  who,  on  examination,  confess  the  guilt 
of  felony,  and  are  so  charged  in  the  warrant, 
are  excluded  from  the  benefit  of  replevin  by 
the  Stat,  of  West.  ib,  s.  40 

Bail  is  only  proper  where  it  stands  indifferent 
whether  the  party  be  guilty  or  innocent  of  the 
charge.  But  wnen  that  indifferency  is  re- 
moved it  would  be  absurd  to  bail.     151.  s.  40 

By  several  statutes,  the  liodies  of  prisoners  con- 
victed or  in  execution  restrained  from  being 
bailed.  151  to  152 

The  court  of  king's  bench  may  bail  a  person 
upon  an  outlawry  for  felony.  153 

Justices  of  gaol- delivery  may  bail  or  convict  of 
manslaughter,  and  it  is  taid,  for  any  other 
felony.  15 1 

A  person  imprisioned  by  excommunicato  capiendo, 
m  a  cause  of  which  the  spiritual  court  has  no 
conusance,  may  be  bailed  on  habeas  corpus,  or 
he  may  supersede  the  writ.  ib. 

Persons  taken  with  the  mainour,  prison-breakers, 
persons  appealed  by  provers,  persons  appre- 
hended upon  hue  and  cty^  notorious  thieves, 
dangerous  and  treasonable  rioters,  conspira- 
tors, rescuers,  and  persons  guilty  of  misprision, 
prttmunire,  or  maim,  and  such  like  notorious 
offences,  seem  not  to  be  bailable  by  the  stat. 
West.  •    151,  152.  s.  41 

But  in  offences  under  the  degree  of  felony,  bail 
seems  to  be  left,  in  a  great  measure,  to  the 
discretion  of  the  judge.  152 

Persons  apprehended  for  arson,  for  falsifying  the 
coin  or  king's  seal,  or  for  treasons,  are  ex- 
cluded from  replevin  by  the  stat.  West.     151 

The  sheriff  therefore  cannot  release  such  offenders 
even  by  homme  replegiando.  153.  s.  46 

Yet  if  any  be  charged  before  the  sheriff  with  any 

'  of  the  above  offences,  upon  very  light  suspicion, 

it  seems  the  sheriff  is  not  bound  by  the  statute 

to  commit  him.  ib. 

If  such  offender  be  under  an  arrest,  either  of  a 
magistrate  or  private  person,  the  sheriff  can- 
not replevy  him.  ib. 

By  modern  practice,  sheriffs  shall  receive  no  one 
into  their  custody,  but  by  warrant  from  a 
magistrate.  ib. 

The  king's  bench  not  restrained  by  the  stat. 
West,  from  bailing  in  all  cases.  i6. 

Persons  of  good  reputation  indicted  of  larceny 
before  sheriffs  in  their  torns,  and  lords  in  their 
leets,  are  replevisable  by  virtue  of  the  statute 
of  West.  154.  s.  48 

Persons  not  excepted  by  the  statute,  who  being 
of  good  repute  are  imprisoned  upon  light  suspi- 
cion, are  also  replevisable.  155.  s.  49 
Persons  imprisoned  for  petit  larceny,  if  there 


be  any  coloor  to  presume  their  ionooence, 
may  also  be  bailed.  155.  s.  50 

Trespass  not  extending  to  life  or  member,  except 
the  offence  be  open  and  manifest,  is  bailable 
by  the  statute.  t6.  s.  5t 

The  appellee  of  an  approver  is  bailable,  ib.  s.  62 

Accessaries  of  good  reputation  are  bailable  tiU 
the  principal  be  convicted.  t6. 

Persons  notoriously  guilty  as  accessaries  of 
crimes  excluded  Irom  clergy,  are  not  bailable. 

ib. 

By  31  Car.  2.  c.  2.  no  person  charged  as  ac- 
cessary shall  be  removed  or  bailed  by  that  act, 
otherwise  than  he  might  have  been  before.  156 

Where  there  are  strong  presumptions  of  guilt 
against  an  accessary,  he  was  not  bailable  be- 
fore the  statute,  nor  is  now  bailable  by  it.  ib. 

In  what  cases  Justices  of  Peace  may  admit 

OFFENDERS  TO  BAIL.  th. 

Wherever  justices  have  jurisdiction  over  the 
offence,  they  may  bail  the  ofiender  indicted 
before  them,  upon  the  like  circumstances  as 
other  courts  may  bail  157.  s.  64 

Two  justices,  one  quorum,  may  bail  persons  in- 
dicted before  the  sessions ;  because  any  two 
such  justices  may  try  the  offence.  ib. 

One  justice  of  the  peace  may  bail  any  offence, 
under  the  degree  of  felony,  over  which  the 
sessions  has  jurisdiction ;' for  such  justice, 
being  a  judge  of  the  court,  retains  the  discre- 
tionary power  of  judging  of  the  propriety  of 
admitting  such  an  ofiender  to  bail.  ib. 

One  justice  of  the  peace  may  either  bail  or  im- 
prison a  person  who  has  given  another  a  dan- 
gerous wound,  exercising  his  judgment  on  its 
probable  mortality.  157 

By  1  Rich.  3.  c.  3.  every  justice  of  peace  may 
let  persons  arrested  or  imprisoned  for  suspi- 
cion of  felony  to  bail  or  mainprise,  in  bke 
form  as  if  they  had  been  indicted  at  sessions, 

ib.  s.  55 

But  by  3  Hen.  7.  c.  3.  the  1  Rich.  3.  c.  3.  is 
repealed,  and  power  is  given  to  two  justices, 
one  to  be  of  the  quorum,  to  let  persons  main- 
pernable by  law  to  bail  until  the  ^  next  session 
or  gaol-delivery,  the  recognizance  of  which 
shall  be  certified  to  the  said  session,  &c.    168 

Also  by  1  &  2  Ph.  &  Mary,  c.  13.  no  justices  of 
the  peace  shall  admit  any  persons  to  bail  who 
are  declared  irreprevisable  by  the  statute  of 
Westminster.  ih.  s.  67 

And  two  justices,  one  to  be  of  the  quorum,  shall 
not  let  to  bail  any  person  arrested  for  man- 
slaughter or  felony,  or  for  suspicion  thereof, 
unless  the  same  justices  be  present  together 
at  the  time  of  the  bailment  (except  in  open 
sessions),  and  the  same  shall  be  certifiea  to 
the  next  goal  delivery  under  their  hands. 

158.  s.  68 

And  previous  to  bailing  such  prisoner,  the  said 
justices,  or  the  one  quorum,  shall  take  his  exa- 
mination and  the  depositions  of  the  witnesses 
in  writing,  as  far  as  may  be  necessary  to  prove 
the/elony,  &c.  and  transmit  tlie  same  to  the 
next  gaol-delivery.        *  15$.  s.  59 

Justices  of  the  peace  are  authorized  to  bind  over 
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necessary  witnesses  to  appear  and  give  evi- 
dence against  such  prisoners  at  the  gaol-de- 
liyery.  159.  g.  60 

Justices  of  peace  and  coroners  in  London,  Mid- 
dleseXy  and  other  cities,  have  authority  to  let 
to  bail  felons  and  prisoners  in  the  same  man- 
ner as  before,  and  to  bind  over  witnesses, 
&c-     ^  159.  s.  61 

The  justices  of  gaol-delivery  shall  punish  jus- 
tices of  the  peace  for  offending  against  the 
above- recited  act  of  Ph.  &  Mary.  ih. 

Justices,  as  conservators  of  the  peace,  may  bail 
any  offence  only  tending  directly  to  a  breach 
of  the  peace.  ih.  s.  62 

One  justice  cannot  bail  a  person  for  any  other 
crime  than  that  which  barely  tends  to  a  direct 
breach  of  the  peace,  unless  such  power  be 
limited  by  some  statute  or  the  party  have 
been  indicted  at  sessions.  ih. 

No  justice  of  the  peace  can  bail  a  person  impri- 
toned  for  treason  against  the  king,  arson,  8cc. 
or  any  crime  declared  not  bailable  by  the 
Stat.  West,  (vide  iupru).  160.  s.  63 

But  if  such  offender  be  only  accused  on  light  su$- 
picion,  the  justice  may  take  surety  for  his 
appearance.  ib. 

And  by  virtue  of  1  and  2  Ph.  and  Mary,  c.  13. 
justices  of  the  peace  may  bail  any  person  im- 
prisoned on  a  slight  suspicion  of  a  fact  clearly 
appearing  to  be  no  higher  offence  than  man- 
slaughter, and  d  fortiori  if  it  only  amount  to 
misadventure  or  self-defence.  ib,  s.  63 

The  justices  at  their  peril  must  take  care  tliat  the 
offence  in  truth  amounted  not  to  murder,    ib. 

Justices  of  the  peace  ought  in  no  case  to  bail 
any  person  guilty  of  any  homicide,  by  his  own 
confession  or  the  notoriety  of  the  fact.  ib. 

ITie  above-mentioned  statutes  (vide  supra)  only 
shew  the  manner  of  bailing  by  justices,  and 
do  not  point  out  the  persons  bailable;  for 
which  the  stat.  of  West,  must  be  observed. 

ib.  s.  64 

Justices  are  not  impowered  to  bail  civil  actions, 
persons  taken  on  process  of  contempt,  or 
rebellion  out  of  chancery.  460 

In  what  Cases  Bail  is  gbantable  by  Jus- 
tices OP  Gaol-delivery.  161.  s.  65 

Such  justices  may  bail  on  conviction  of  homicide 
by  misadventure  or  se  defendendo,  to  enable 
the  offender  to  purchase  his  pardon.  ib. 

If  a  convict  of  manslaughter  purchase  his  par- 
don, they  may  bail  him  after  their  session  is 
determined,  &c.  ib. 

ITiey.may  bail  a  prisoner  convicted  before  them 
.  of  manslaughter  against  plain  evidence.       ib. 

Justices  of  peace  cannot  bail  in  any  of  the 
above  cases  :  the  reason  of  it.  ib. 

Justices  of  gaol-delivery  may  bail  an  appellee 
in  death  or  robbery,  &c.  &c.  where  the  ap- 
pellant is  disabled  by  excommunication,  until 
the  plaintiff  be  absolved.  ib. 


Where  Bail  is  oraktable   by  the   King's 
Bench.  i^. 

The  king's  bench  will  exercise  its  discretion  as 
to  bailing  prisoners  on  conmutments  by  the 


privy  council,  where  the  crime  is  specially 
expressed.  162 

Where  a  person  is  imprisoned  upon  a  usurped 
authority,  the  king's  bench  will  discharge  him 
without  bond.  «6. 

Tbe  famous  case  of  Sir  John  Corbet  stated,  in 
whidi  it  was  determined  that  the  king's 
bench  will  not  bail  on  a  commitment  by  the 
privy  council,  in  which  warrant  no  other 
cause  of  imprisonment  was  contained,  but 
that  it  was  at  the  king's  command.  162  to  164 

This  decision  produced  the  Petition  op  Right  ; 
since  which  it  is  agreed  that  wherever  any 
commitment  by  the  privy  council  hath  not 
expressed,  with  some  convenient  certainty, 
the  crime  alleged  against  the  party,  he  ought 
to  be  bailed  upon  his  habeas  corpus.   164, 165 

And  by  16  Car.  1.  c.  1.  whoever  shall  be  impri- 
soned by  the  command  of  the  king  or  privy 
council  shali  have  his  habeas  corpus,  &c.  &c. 
&c.  164 

The  court  of  king's  bench  will  not  bail  a  pri- 
soner committed  by  either  house  of  parlia- 
ment during  the  continuance  of  the  sessions. 

165.  s.  73 

Even  if  an  excess  of  jurisdiction  pUUnfy  and 
expressly  appear,  it  seems  questionable  how 
far  the  Court  would  interpose.  ib. 

The  several  cases  of  commitments  by  parliament 
enumerated.  166 

On  a  commitment  by  either  house  for  a  con- 
tempt, the  court  of  king's  bench  has  no  .juris- 
diction :  Lord  Holt  said  the  power  extended 
only  to  commitments  for  contempt  in  the  foce 
of  the  house.  166  (N.  1) 

Modem  opinions  of  the  privilege  of  parliament 
to  commit  for  contempts,  and  the  impossibi- 
lity of  the  courts  to  interpose  to  bail  the  pri- 
soner, ib. 

It  is  agreed  that  the  king's  bench  may  bail  a 
prisoner  committed  by  either  house  for  a  con- 
tempt, after  the  dissolution  or  prorogation  of 
the  parliament.  ib.  s.  74 

Whether  the  king's  bench  will  bail  a  lord  com- 
mitted by  the  house  of  lords  and  pardoned. 

ih.  s.  75 

Tlie  dispute  in  the  reign  of  James  the  First  re- 
specting the  power  of  the  king's  bench  to  bail 
persons  committed  by  the  court  of  chancery. 

167 

A  commitment  by  the  court  of  chancery  for 
disobedience  to  a  decree  is  good  without 
shewing  what  the  decree  was.  168 

The  king's  bench  may,  in  discretion,  bail  any 
person  deprived  of  his  liberty  by  an  inferior 
court.  ib.  s.  77 

Instances  in  which  the  Court  will  exercise  this 
discretion.  ib. 

Of  the  proceedings  in  the  king's  bench  upon  a 
habeas  corpus.  ib. 

Neither  the  judges  of  the  king's  bench,  nor  of 
any  other  superior  court  of  justice,  are  re- 
strained from  admitting  any  offenders  to  bail 
by  the  statute  of  Westminster;  yet  they  will 
regard  tlie  rules  prescribed  by  it,  and  not  bail 
z  z  2  one 
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one  thereby  declared  irreplmiable,  without 
some  ^dal  circumstance.  170.  s.  79 

Therefore,  without  special  motive -they  will  not 
bail  persons  convicted  of  felony,  or  notoriously 

.  guilty  thereof.  ib. 

The  king's  bench  will  bail  a  person  for  an  erro- 
neous description,  who  is  taken  on  capias  ut- 
iagatum,  A»  s.  80 

Or  where  a  person  outlawed  alleges  an  error  in 
the  record.  ib. 

Or  where  a  person  is  convicted  of  felony  against 
manifest  evidence.  ib. 

Or  where  the  prosecutor  of  an  indictment  hath 
unreasonably  delayed  the  prosecution,  &c.  ib. 

Or  where  the  prisoner  in  appeal  hath  pleaded 
the  excommunication  of  the  plaintiff.         171 

Or  where  the  life  of  a  prisoner  is  endangered  by 
his  continuance  in  prison.  ib. 

The  fact  of  indisposition  upon  which  the  Court 
will  bail  a  prisoner  must  be  immediate,  and 
not  be  self-created,  or  the  result  of  an  habitual 
disease.  171.  (N.  1) 

The  king's  bench  has  power  to  bail  in  all  cases 
whatsoever,  and  wiu  exercise  their  discretion 
in  all  cases  not  capital;  in  capital  cases  where 
innocence  may  be  fairly  presumed;  and  in 
every  case  where  the  charge  is  not  alleged 
with  sufficient  certainty.  170.  (N.  3) 

A  variety  of  instances  enumerated  in  which  the 
court  of  king's  bench  have  bailed  prisoners,  ib. 

The  king's  bench  will  not  look  into  the  deposi- 
tions before  the  coroner  in  order  to  ban  for 
murder.  ib. 

Cases  in  which  the  king's  bench  will  not  admit 
prisoners  to  bail.  ib. 

In  what  Cases  Bail  is  grantable  by  the 
OTHER  Courts  op  Westminster-Hall.   171. 

s.  81 

The  common  pleat  and  exchequer  at  any  time 
during  term,  and  the  Court  of  Chancery  during 
term  or  vacation,  may  award  a  habeas  corpus 
by  the  common  law,  &c.  ib. 

By  the  Habeas  Corpus  Act  {vide  stipra,)  any 
of  the  said  Courts  in  term  time,  and  any 
judge  of  either  bench,  or  baron  of  the  exche- 
quer in  vacation,  may  award  a  habeas  corpus, 
and  thereupon  bail  the  prisoner.  ib. 

The  abovementioned  clauses  of  the  habeas  corpus 
act  extend  not  to  treason  or  felony,  plainly  and 
specially  expressed  in  the  warrant.      t5.  s.  82 

No  instance  of  such  crimes  having  ever  been 
bailed  by  the  common  pleas  or  exchequer,     ib. 

In  some  instances,  persons  committed  for  felony 
are  bailable  by  the  court  of  chancery.        1 72 

In  what  Form  Bail  is  to  be  taken,    ib.  s.  83 

The  king's  bench,  in  admitting  to  bail  for  felony, 
&c.  take  a  several  recognizance  from  each  of 
the  bail  in  a  sum  certain,  and  also  in  body  for 
body.  ib. 

Justices  of  peace  may  in  discretion  adopt  the 
same  form.  t5. 

If  the  prisoner  be  bailed  before  the  return  of  the 
capias  in  felony — or  if  he  be  bailed  by  an  in- 
ferior court  for  an  inferior  crime,  the  recogni- 
zance shall  only  be  in  a  sum  certain,  and  not 
body  for  body.  ib. 


Persons  bound  body  for  body  are  at  this  day  only 
liable  to  fine,  &c.  172.  s.  83 

What  shall  forfeit  a  Recognizance  of  Baii.. 

t5.  s.  84 

How  far  standing  mute  on  the  trial  amounts  to  a 
forfeiture  ib* 

A  man's  bail  are  his  gaolers  of  his  own  chusii^. 

ib. 

Non-appearance  to  a  second  information,  after  a 
nolu  prosequi  entered  on  the  first,  and  upon 
which  a  recognizance  was  taken,  is  a  forfeiture. 

173 

The  recognizance  in  the  above  case  shall  not  be 
forfeited  by  the  non-appearance  of  the  par^ 
the  first  day  of  every  term  after  plea;  as  it 
may  be  before  he  hath  pleaded.  ib. 

By  4  Geo.  3.  c.  10.  the  barons  of  the  exchequer, 
upon  affidavit  and  petition,  may  discharge  per* 
sons  liable  to  imprisonment  upon  estreated  re- 
co^izances  without  any  question.    173.  s.  85 

No  discharge  shall  be  so  given  where  any  other 
debt  is  due  to  the  crown,  than  by  such  recog- 
nizance. ib» 

Nor  in  any  cases  relating  to  frauds  on  the  re- 
venue. t5. 

If  the  party  to  an  estreated  recognizance  takes 
his  trial  the  next  session,  he  may  compound 
the  forfeiture  for  a  very  small  matter,    i^.  (N) 

If  the  money  be  levied,  the  Court  will  order  the 
prosecutor's  costs  to  be  paid,  and  the  surplus 
to  be  restored.  ib.  (N) 

On  an  acquittal,  the  bail,  on  motion,  shall  be 
discharged,  though  the  acquittal  be  not  en- 
tered, ib.  (N) 

Neither  the  defendant  nor  his  bail  can  be  called 
on  their  recognizance  without  nouce,  except  on 
the  day  they  were  bound  to  appear,      ib.  (N) 

On  non-appearance,  the  Court  will  not  discharge 
the  recognizance,  even  though  the  attorney 
general  consents ;  but  will  respite  it  till  next 
term.  tf .  (N) 

A  convict  pardoned  on  condition  of  transports^ 
tion,  may  surrender  in  discharge  of  his  bail 
by  habeas  corpus,  &c.  t^.  (N) 

But  if  the  convict  be  actually  on  board  the  trans- 
port the  Court  will  not  award  the  habeas  cor^ 
pus,  173 

Whether  a  gaoler,  &c.  who  bails  a  prisoner  that 
is  not  bailable,  is  answerable  for  an  escape,  if 
he  do  not  appear,  &c.  192 

In  what  manner  offenders  who  are  apprehended 
in  a  different  county  from  that  in  which  the 
offence  was  committed,  shall  be  admitted  to 
bail.  50.177 

How  bail  shall  be  taken  on  a  process  for  con- 
tempt of  Court.  207 

BAILIFF. 

See  Constable.   Coroner.   Arrest.   Attach- 
ment. 
In  what  cases  a  bailiff  is  liable  to  attachment. 

208  to  209 
By  23  Hen.  6.  c.  10.  judges  of  assize  shall  in- 
quire into  tlie  conduct  of  bailiffs,  and  punish 
them  for  any  misdeed  in  office.  36 

A  bailiff  cannot  distrain  for  an  ipuercement  with- 
out a  special  warrant.  97 
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A  bailiff  in  his  owa  precinct  need  not  shew  bis 
'   warrant.  135 

In  wbat  cases  baiii£fe  of  towns  are  authorised  to 

arrest  suspected  persons.  132 

A  special  commbsion  maj  issue  to  inquire  into 

the  oppression  of  bailiffs.  24.  s.  27 

How  fair  justices  of  assize  may  inquire  into  the 

conduct  oibaUijfi,  36,  37 

BAR. 

See  Appeal. 

BARONET. 

See  Appeal. 

BARRATRY. 

Barrators  may  be  indicted  at  the  sheriff's  torn. 

106.  s.  58 
BATTERY. 

A  count  of  battery  abates  a  writ  of  appeal  of 

nuttfkem.  227.  s.  20 

An  appeal  of  nun/hem  will  not  bar  an  action  of 

battery.  228.  s.  22 

Whether  battery  may  be  barred  on  a  nonsuit  in 

mayhem.  229.  s.  26 

Battery  is  an  offence  within  the  jurisdiction  of  a 

justice  of  the  peace.  55.  s.  63 

BATTLE. 

The  defendant  in  an  appeal  of  maim  may  wage 
battle.  230.  s.  28 

An  appellee  by  an  approver  may  wage  battle. 

,  286.  s.  23 

A  trial  by  battle  is  in  the  election  of  the  defen- 
dant in  appeals  of  treason  before  the  marshal ; 
and  in  felony  either  by  the  appellants  or  ap- 
provers. 587 

The  form,  manner,  and  consequence  of  waging 
battle.  ~  if. 

A  defendant  cannot  wage  battle  either  against 
the  king  or  a  peer  of  the  realm.  588 

No  battle  shall  be  waged  against  a  citizen  of 
London.  ib. 

No  battle  shall  be  waged  in  rape.  t^. 

In  what  cases  the  plamtiff,  may  counterplead  an 
issue  of  battle.  ib. 

Battle  cannot  be  waged  against  a  blind  man.  ib. 

Trial  by  battle  abolished  by  59  Geo.  3.  c.  46. 

587.  (N) 
BAWDY-HOUSE. 

A  constable  is  ex  officio  authorised  to  arrest  all 
frequenters  of  bawdy-houses.  98.  s.  34 

BEHAVIOUR. 

How  far  the  scandalous  behaviour  of  an  offender 
ought  to  influence  the  discretion  of  the  magis- 
trate, as  to  refusing  him  to  bail.       152.  s.  44 

A  person  appealed  of  high  treatooy  though  by  a 
disabled  approver,  shall  be  bound  to  his  good 
behaviour.  ib. 

How  hi  a  recognizance  for  good  behaviour  may 
be  superseded  by  certiorari,  412 

BIGAMY. 

Where  the  first  marriage  i^  abroad,  and  the 
second  within  the  realm,  may  be  tried  in 


England,  QnutrCy  if  the  first  is  in  England 
and  the  second  abroad,  if  it  may  not  oe  so 
tried.  303.  s.  39 

Biganoy  was  anciently  debarred  of  deigy.    471 
By  1  £d.  6.  c.  12.  although  a  man  be  married 
to  two  wives  or  more,  he  shall  have  his  clergy. 

472 

Persons  convicted  of  bigamy  may  be  transported 

by  35  Geo.  3.  c.  67.  513 

BILLS  OF  EXCEPTION. 

No  bill  of  exception  is  grantable  on  indictments 
for  treason  or  felony.  618 

BISHOP. 

An  Irith  bishop  may  be  as  well  described  by  the 
addition  of  his  bishopric  as  an  English  bishop 
may  by  his.  261.  s.  109 

A  special  commission  may  be  granted  for  in- 
quiring into  the  temporalities  of  a  bishopric 
while  m  the  king's  hands.  24.  s.  25 

BLACK  ACT. 

The  rewards  allowed  to  those  who  shall  appre- 
hend and  convict  offenders  against  this  act. 

123.  s.  28 

Whoever  shall  rescue  any  person  in  lawful  cus- 
tody for  any  of  the  oflences  created  by  this 
act,  or  shall  induce  another  to  join  in  com- 
mitting them,  shall  be  guilty  of  felony  without 
cleiigy.  205.  s.  19 

BLANK  WARRANT. 

See  Arb£St. 

The  court  may  ^rant  an  attachment  against  the 

sheriff  or  baihff  for  making  an  arrest  by  force 

oCa  blank  warrant,  209.  s.  3 

A  justice  cannot  legally  grant  a  blapk  warrant. 

130. 
BLOOD  CORRUPTED. 

A  condemnation  by  the  court  of  the  Constable 
and  Marshal,  not  being  a  court  of  common 
law,  corrupts  not  the  blood.  16.  s.  1 1 

No  sentence,  in  appeal,  by  virtue  of  1  Hen.  4. 
c.  14.  shall  cause  the  blood  to  be  comipted. 

226.  s.  12 

The  king's  pardon  cannot  salve  the  corruption 
of  blood  by  attainder  of  treason  or  felony. 

549.  s.  57 

An  attainder  of  treason  or  felony  stains  the 
blood,  and  renders  the  party  ignoble, 

647.  s.  47 

Corruption  of  blood  abolished,  excepting  treason 
or  murder,  by  54  Geo.  S.  ch.  145.  639 

Instances  of  the  course  of  descents  which  may 
be  barred,  by  the  corrupted  blood  of  one,  in 
the  line  through  which  it  must  pass.         648 

A  person  whose  blood  is  corrupted,  still  retains 
a  capacity  to  purchase  lands,  but  he  cannot 
hold  them.  ib,  s.  50 

In  what  case  corruption  of  blood  shall  create 
escheat.  649 

Blood  once  corrupted,  cannot  be  restored  to  its 
orifjpnal  purity,  but  by  the  omnipotence  of 
parKament.  s^.  s.  51 

But  issue  born  after  pardon,  may  inherit  in  the 

same 
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same  maoner  as  if  the  blood  of  tlie  ancestor 
bad  never  been  corrupted.  649.  s.  51 

By  7  Ann.c.  21.  and  17  Geo.  S.  c.  39.  after  the 
death  of  the  Pretender  and  his  ton$y  no  attain- 
der for  treason  sliall  corrupt  the  blood.       ib, 

BREAKING. 
Su  Arrest.    HousE-BREAXiirG. 

BREAKING-PRISON. 
Su  Escape.    Rescous. 

Breaking  of  prison  was  felony  by  the  common 
law,  if  the  imprisonment  was  le^,  whether  it 
were  for  a  criminal  or  a  civil  cause,  or  whether 
the  prisoner  was  actually  within  the  walls,  or 
only  in  the  stocks  or  personal  custody  of  ano- 
Uier.  183.  ch.  18 

It  is  immaterial  whether  it  be  the  king's  prisoner 
or  one  belonging  to  the  lord  of  a  franchise ; 
for  every  person  who  is  in  lawful  custody  is 
the  king's  prisoner,  and  whoever  breaks  there- 
from is  by  the  statute  defrangentibus  prisorunn 
guilty  of  felony.  ib. 

The  confession  of  having  broke  prison  before  the 
coroner  is  not  traversable  at  the  common  law. 

184.  ch.  18 

By  1  Ed.  2.  St.  2.  none  that  breaketh  prison 
shall  have  judgment  of  life  or  member  for 
breaking  of  prison  only,  except  the  offence  for 
which  he  was  taken  required  such  judgment. 

ib.  s.  3 

Any  place  whatsoever  wherein  a  person,  under  a 
lawful   arrest  for  a  supposed    crime,  is  re- 

■  strained  of  liberty,  is  a  prison  within  the  act. 

ib.  s.  4. 

The  imprisonment  of  a  person,  who  is  taken  on 
a  capias  awarded  on  an  indictment,  is  lawful, 
though  eventually  -  the  prisoner  appear  to 
be  innooent,  or  the  prosecution  groundless. 

185.  s.5 

A  commitment  by  lawful  mittimus  on  suspicion 
of  a  felony  actually  done,  although  the  party 
be  not  indicted,  is  a  lawful  imprisonment 
within  the  act.  ib.  s.  6 

But  if  no  felony  were  done,  nor  the  party  in- 
dicted, his  breaking  from  prison  is  no  offence. 

ib.  s.  7 

If  a  felony  were  done,  yet  no  just  cause  of  suspi- 
cion, and  the  mittimus  be  -not  in  legal  fonn, 
the  breaking  prison  is  no  felony.  ib.  s.  8 

But  if  the  causes  of  suspicion  be  strong  enough 
to  justify  the  arrest,  the  breaking  will  be 
felony  although  the  mittimus  be  informal,    ib. 

A  justice's  mittimus  is  a  good  jusdfication  of  im- 
prisonment, and,  under  any  circumstances, 
makes  it  dangerous  to  break  therefrom.      186 

There  must  be  an  actual  breaking  of  the  prison 
to  come  within  the  act.  ib.  s.  9 

Every  indictment  for  this  offence  as  a  felony 
must  have  the  words  Jelonice  fregit  prisonam. 

ib. 

If  a  prisoner  escape  without  using  vioUnce,  he  is 
only  guilty  of  (an  escape).  186 

llie  breaking  must  be  by  the  prisoner,  or  by  his 
privity  or  procurement.  ib.  s.  10 

An  escape  through  a  breach  which  others  have 
made  is  not  within  the  act.  t6. 


A  prisoner  who  breaks  a  prison  oil  fire  in  ordcft 
to  save  his  life,  or  from  any  other  act  <^  ae- 
cessity,  and  thereby  escapes,  is  not  vritbin  th^ 
act.  186  s.  11 

No  breach  of  prison  will  amount  to  felony  un* 
less  the  prisoner  escape.  ib.s.l2 

Nor  is  it  felony,  it  is  said,  in  a  stranger  who 
breaks  a  prison,  unless  felons  thereby  escape. 

ib, 

A  prisoner,  whose  offence  is  made  capital  by 
by  any  statute  since  the  sXAtute  de  frangentibus 
prisonam,  is  equally  within  the  act,  if  he  break 
nis  confinement,  as  if  it  had  been  so  by  the 
common  law,  or  made  so  before  the  ace 

ib.  S.13 

The  offence  for  which  the  party  was  imprisoned 
must' be  capital  at  the  time  the  offence  i« 
committed.  187 

If  the  mittimus  chai^ge  the  prisoner  with  an  o^- 
fence  under  the  degree  of  capital,  and  in  truth 
it  be  not  capital,  he  cannot  be  guilty  of  felony 
by  breaking  the  prison.  ib.  s.  15 

And  if  in  truth  the  offence  be  not  capital,  al- 
though the  mittimus  charge'  it  to  be  so,^  i( 
would  be  difficult  to  maintain  that  a  breaking 
would  be  felony.  *^- 

A  person  committed  for  felony  where  in  fact  no 
felony  hath  been  done,  cannot  be  guilty  o^ 
felony  by  breaking  from  his  restraint.  to. 

It  is  the  crime  itself^  and  not  the  nature  of  the 
charge,  that  constitutes  the  offence.  w-. 

The  question  examined,  whether,  in  prison 
breach,  the  felony  shall  be  construed  from  the 
chaise  in  the  mittimus,  qt  from  the  real  nature 
of  the  offence.  188 

It  is  immaterial,  whether  the  party  who  breaks 
his  prison  were  under  an  accusation  only,  or 
actually  attainted  of  the  crime  for  which  he  is 
confined.  ^ 

A  person  committed  for  high  treason,  becomes 
guilty  of  felony  only,  by  breaking  and  escaping 
singly;  but  if  by  his  breaiing  he  knowingly  effec- 
tuates the  escape  of  other  traitors,  he  is  there* 
by  guilty  of  high  treason.  ib.  s.  17. 

As  such  assistance  given  to  felons  will  make  an 
accessary,  so  if  given  to  traitors  it  will  make 
high  treason.  189 

A  person  breaking  prison  may  be  arraigned  for 
the  offence  before  he  is  convicted  for  the 
crime  for  which  he  was  imprisoned.  t6. 

The  offender  cannot  be-arraigned  on  the  sheriflTs 
return  of  a  prison  breach;  he  most  be  lo^ 
dieted.  ib.  s.  19 

It  must  appear  by  the  indictment  that  the 
offender  was  lawfully  in  prison,  and  for  a  ca* 
pital  offence.  ib.  s.  2(1 

It  is  not  sufficient  to  say  quod  felonice  f regit 
prisonam.  ,  t^. 

Breakers  of  prisons  whose  offence  is  under  the 
degree  of  capital,  shall  be  severely  punished 
by  fine  and  imprisonment.  ib,  s.  91 

By  16  Geo.  2.  c.  SI.  to  assist  the  escape  of  a 
prisoner  for  treason  or  felony,  or  to  convey 
instruments  to  him  for  the  purpose,  is  trans- 
portation.    But  if  the  prisoner  be  confined 

for 
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*  for  petty  larceny,  &c.  it  is  a  misdemeanour 
only  {Vide  "  Escape" /or  the  particulah). 

ch.  19  and  20 

BURGESS. 

^  Burgess**  is  too  general,  and  therefore  not 
a  good  addition  of  the  state  and  degree. 

S63.  s.  112 

BURGH. 

A  visne  may  come  from  a  burgh.  255 

BURGLARY. 

A  writ  of  appeal  for  burglary  may  be  abated  by 
the  court  ex  officio^  for  tne  word  hurgditur, 
instead  of  burguaritery  or  burgulttriter, 

258.  8.  97 

By  5  Ann.  c  31.  whoever  shall  prosecute  a  bur- 
glar to  conviction,  shall  have  40/.  reward,  and 
a  certificate  exempting  from  parish  offices,  &c. 

123.  s.  27 

But  the  reward  of  401.  abolished  by  58  Geo.  3. 
c70.  126 

An  indictment  must  describe  the  offence  by  the 
word  burglariteTf  or  burgularitery  or  burgaloi- 
liter,  810 

Principals  and  accessaries  before  the  fact  in 
burglary,  excluded  from  clergy.  497 

An  indictment  for  burglary  is  insufficient  with- 
.  out  the  word  noctanler,  310 

Accomplices  in  burglary  discovering,  &c  two  of- 
fenders, are  entided  to  a  pardon.       532.  s.  6 

BURNING  IN  THE  HAND. 

By  4  Hen.  7.  c.  IS.  convicts  for  murder,  not  in 
holy  orders,  shall  be  marked  with  an  M ;  and 
for  felony,  with  a  T,  in  the  brawn  of  the  left 
thumb.  502.  s.  121 

By  18  Eliz.  c.  7.  every  convict  admitted  to  clergy 

'  and  burnt  in  the  band,  shall  be  delivered  out 
of  prison,  and  not  to  the  ordinary.  503.  s.124 

By  5  Ann.  c.  6.  persons  convicted  of  larceny 
and  burnt  in  the  hand,  may  be  ordered  to  the 
house  of  correction.  506 

By  19  Geo.  3.  c.  74.  made  perpetual  by  39  Geo. 
3.  burning  in  ihe  hand  abolished.  507 

BUTLER. 

A  butler  who  has  the  bare  charge  of  goods  with- 
out the  possession^ cannot  mamtain  an  appeal. 

237.  s.  44 

CALENDAR  OF  PRISONERS. 

By  3  Hen.  7.  c.  3.  the  sheriff  shall  certify  a  list 

of  his  prisoners  to  the  justices  of  gaol-delivery, 

'  for  the  purpose  of  being  calendared.  181 


CANON  LAW. 

All  persons  in  holy  orders  have  the  privilege  of 

-  clergy  by  the  canon  law.  470 

The  canon  law  is  of  no  force,  except  where  it  is 

allowed  by,  and  is  consistent  with,  the  com> 

mon  or  statute  law  of  the  realm.  ib.  s.  2 

In  what  instances  the  common  law  has  been 

*    received,  with  respect  to  the  benefit  of  clergy. 

471 


Doors  may  be  broke  open  to  execute  a  capiaSy 
grounded  on  an  indictment ;  or  a  caputs  from 
the  king's  bench,  or  chancery,  to  compel  sure- 
ly for  the  peace,  &c.  or  a  capias  utlagatum  or 
profin^  in  any  action.  136,  s.  3,  4 

A  capuM  upon  an  indictment  will  bring  the  party 
imprisoned  by  virtue  of  it  within  the  statute 
de^ttri^c»/i6ii$/)rMonflTO,  if  he  break  from  cus- 
tody, although  no  crime  were  in  truth  commit- 
ted. 185.8.-5 

[n  what  case  a  capias  shall  issue,  upon  a  nihil  be- 
ing returned  to  a  venire,  395,  s.  10 

A  capias  is  v\oty  properlyy  the  first  process  on  an 
indictment,  under  the  degree  of  mayhemy  or 
felony,  &c.  nnless  given  by  some  statute. 

ib,  s.  11 

A  capias  is  the  first  process  on  information  against 
a  commoner  for  intrusion,  &c.  ih-  s.  12 

Where  a  capias  shall  issue  in  qui  tam.  ib.  s.  13 

A  capias  shall  issue  on  a  criminal  information,  if 
no  appearance  be  entered  in  four  days  after 
gubpcsna,  396.  8. 14 

A  capias  is  the  first  process  in  all  indictocients  of 
treason  or  felony.  ib.s.iS 

How  many  days  must  be  between  the  teste  and 
the  return.  *b,  s.  16 

A  c(q)ias  shall  issue  against  a  defendant  who  es- 
capes. 397.  s.  19 

On  every  indictment  under  the  degree  of  capital, 
there  must  be  three  capiases  before  the  exigent 
shall  be  awarded.  423 

How  many  copwwes  are  required  in  outlawry  on 
a  capital  offence. 


What  it  is. 


CAPITAGE. 


CAPTION. 


112.8.2 


If  it  appear  by  the  caption  of  an  indictment, 
that  It  was  found  by  less  than  twelve  jurors, 
the  proceedings  upon  it  will  be  erroneous. 

295.  s.  16 

Contrary  to  former  determinations,  the  omission 
of  the  words  proborum  et  legalium  hominum 
in  the  caption  of  an  indictment  is  not  fatal. 

296 

The  caption  of  every  indictment  must  shew,  that 
it  was  taken  before  such  a  court  as  had  juris- 
diction over  the  offence.  347.  s.  119 

Whether  it  be  necessary  in  the  caption  of  an 
indictment  to  insert  the  words  necnon  ad  di" 
versas  felonias,  or  the  words  damini  regis,  SfC. 

347.  s.  121,  122 

The  caption  of  an  indictment  at  a  sessions  of 
the  peace  must  mention  before  whom  the  ses- 
sions was  holden,  and  set  forth  the  nature  of 
tlie  commission  of  the  justices,  &c. 

348.  s.  123 

If  it  does  not  name  the  justices,  or  if  it  omits 
the  word  assigna^,  it  is  insufficient.  348 

A  caption  taken  ad  magnam  curiam  cum  letA  tenr 
tamy  is  sufficient.  348.  s.  124 

A  caption  taken  at  a  leet,  without  shewing  whe- 
ther 
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tber  the  court  was  held  bjr  grant  or  prescrip- 
tion, is  sanctioned  b^  many  precedents.    349 

Tlie  caption  of  an  indictment  round  at  the  leety 
or  other  inferior  court,  naut  expressfy  thew, 
that  the  jurors  were  twelve  in  number ;  that 
they  were  of  the  placCf  SfC,  for  which  the  court 
is  hoiden,  and  that  it  was  found  upon  their 
oaths.  ib,  8. 126 

And  quarcy  if  the  omission  of  the  jurors  names 
in  the  capdon  is  not  error.  ib. 

How  far  the  omission  of  certain  technical  phrases 
in  the  caption  will,  or  will  not,  vitiate  the  in- 
dictment, ib. 

The  caption  of  an  indictment  must  set  forth 
the  day  and  year  when  the  court  was  holden. 

350.  s.  127 

It  may  be  recorded  as  found  in  the  present  tense. 

ib. 

It  must  shew  in  the  year  of  mhat  king  it  w&s 
taken.  '       ib. 

If  the  style  of  the  day  or  jear  be  set  forth  in  any 
figures  but  Roman,  it  is  insufficient.  ib. 

The  ^ear  of  our  Lord  is  not  necessary.  ib. 

An  indictment  taken  at  an  at^ourned  session, 
must  shew  when  the  original  session  began. 

«6.(k.  1) 

If  the  court  is  stated  to  have  been  held  on  a  day 
which  is  impossible,  it  is  fiital.  ij>. 

If  a  caption  set  forth  no  place  at  all,  where  the 
indictment  was  found,  or  not  with  sufficient 
certaintj^,  or  set  forth  a  place  not  within  the 
jurisdiction  of  the  court,  it  is  insufficient. 

f6.  s.  128 
CARRIER. 

A  carrier  to  whom  goods  are  delivered  may 
have  an  appeal  against  those  who  shall  take 
them  felomously  away.  237.  s.  44 

CASTLE. 
A  time  may  come  from  a  castle.  256 

CEPIT. 

An  appeal  of  larceny  is  insufficient  without  the 
word  **cepit.''  249.  s.  77 

CERTIFICATE. 

*'  Ne  ungues  accouplet  4rc.  shall  be  tried  by  the 
bishop's  certificate.         234.  s.  36.  245.  s.  62 

CERTIORARI. 

A  writ  or  bill  of  appeal  may  be  removed  from 
the  sheriff  into  the  king's  bench  by  a  certiorari 
taken  out  by  a  stranger.  265.  s.  126 

An  appeal  into  the  king's  bench  by  certiorari 
ougot  to  be  arraigned  on  the  crowu  side. 

485.5.4 

A  certiorari  is  not  the  proper  writ  to  remove  a 
record  of  the  conviction  of  a  principal,  as  evi- 
dence on  a  trial  of  the  accessaries  in  the 
kind's  bench.  456 

The  king's  bench  may  award  a  certiorari  to  re- 
move the  proceedings  from  any  inferior  court, 
unless  they  are  exempted  by  £e  charter  of  in- 
stitution. 399.  s.  22 

A  certiorari  fit)m  the  king's  bench  lies  to  jus- 
tices in  eyre,  gaol-deliver}',  and  of  a  county 
palatine.  400 


It  lies  to  the  College  of  PhMucians  in  caset  fvhars 
they  are  empowered  to  fine  and  imprison.  40O 

It  lies  to  justices  of  the  peace,  ^c.  even  where 
they  are  impowered  finally  to  hear  and  deter- 
mine. t5. 

It  lies  to  commissioners  of  sewers,  notwithstanding 
the  act  says  they  shall  not  be  compelled  to 
certify  their  proceedings.  t6. 

It  lies  to  remove  a  presentment  in  a  court  leet.  ib. 

It  lies  to  remove  the  examination  of  prisoners  be- 
fore justices  of  peace  taken  pursuant  to  the 
statutes  of  Philip  and  Mary.  ib. 

It  lies  to  a  private  jurisdiction  created  by  act  of 
pariiament  t^ 

It  lies  to  commissioners  of  bankrupts.  i^. 

If  judges  of  assize  proceed  against  a  person  for 
non-residence,  it  is  a  good  ground  for  a  certi^' 
orari.  i>.. 

A  certiorari  lies  to  remove  an  indictment  for  not 
doin^  statute-duty  on  the  highway,  or  for  not 
repairing  a  bridge.  ib. 

It  Ues  to  the  quarter-sessions  of  a  corporation.  a6* 

Or  to  remove  proceedings  before  two  justices,  ib. 

It  lies  to  remove  an  OTCkr  on  appeal  from  a  sca- 
venger's rate.  t^. 

It  lies  to  remove  an  inquisition  taken  by  the 
sheriff  under  a  private  act  of  parliament,  and 
the  verdict  and  judgment  thereon.  ib. 

It  lies  to  remove  an  order  of  bastardy.  ib. 

A  certiorari  will  lie  to  the  courts  of  the  Cinque 
Forts  to  remove  all  criminal  proceedings. 

i6.  s.  24 

A  certiorari  will  lie  to  the  grand  session,  or  to  a 
session  of  the  peace^/br  Wales,  to  remove  any 
indictment  for  a  crime  non-capital.  401 

A  certiorari  has  removed  an  indictment/or  mur- 
der from  Wales.  i.  (N.  1 ) 

A  certiorari  may  be  granted  to  remove  any  in* 
dictment  from  London  or  Middlesex,  on  three 
days  notice  being  given.  t^.  s.  26 

But  b}r  a  certiorari  to  London,  only  the  tenor  of 
the  indictment  shall  be  removed.  ib. 

The  king's  bench  is  boutul  to  grant  a  certiorari  to 
remove  an  indictment  at  the  instance  of  the 
Jdn^.  ib.  s.  27 

But  it  the  defendant  pray  a  certiorari  it  is  in  the 
discretion  of  the  court  whether  they  will  grant 
it  or  not.  402 

And  the  absolute  right  of  a  prosecutor  to  a  cer^ 
tiorari  is  confined  to  cases  where  the  crown 
itself  is  concerned,  by  the  attorney-general. 

i6.(N.  1) 

Where  a  private  prosecutor  only  uses  the  kin^s 
name,  it  is  also  granted,  unless  cause  be  shemm 
against  it.  ib. 

But  every  defendant  must  lay  a  special  ground 
before  the  court  will  grant  a  certiorari. 

ib.  (N.  1) 

The  court  will  never  grant  a  certiorari  for  the 
removal  of  an  indictment  before  justices  of 
gaol-delivery,  without  some  special  cause.  402. 

Instances  in  which  the  court  have  removed  in- 
dictments from  justices  of  gaol-delivery,      ib. 

The  court  of  kin^*s  bench  will  not  grant  a  certio^ 
rari  for  a  conviction  of  recusancy  upon  a  de- 
fault at  sessions.  ib.  s.  29 

It  seems  a  good  objection  against  the  granting,  a 

certiorari 
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thiK  MNfeB  is  joiiMd  hgbw,  and  a 
•irarded.  402.  s.  30 

A  tirtiarari  akall  neiPtr.  bt  ftvaided  to  ftMnove 
aa  inidictawnt  ^er  conviction,  valem  for  ape- 
ONii  cfiiise.  t^.  8.  31 

A  9$fiiorari  maj  iasaa  to  mwvTe  a  conmetion 
upon  Iha  loreat  law :  the  fcason  of  il  t5.. 

The  ooMft  mU  relusa  a  certioran  to  remove  r 
feoogBBance  from  jastioaB  of  oyer  and  termi- 
ner. 403 

No  o»dfl»  pf  cotnaabsioiien  of  tewers  oagbt  to 
be  Bled  without  notice.  t(. 

In  what  ttannar  the  king^  beach  will  proceed 
on  a  certioran  to  oonmiauoiiem  of  sewers. 

ib. 

B/  1  &  2  Philip  and  Marj,  o.  13.  no  certiorari 
shall  he  jgcanked  to  mnove  an^  recognistance, 
naless  a^ned  by  the  chief  jaatice,  or,  in  his 
ahieneey  one  of  the  other  judges,  &c.  ik.  s.  35 

B|y  6  and  6  W.  and  M.  o.  11.  in  term  time  no 
certiormi,  at  die  proaecation  of  the  party  in- 
dttftei^  shall  he  granted  by  the  king's  bench  to 
remove  any  indictment  or  presentment  from 
sessions  before  trial,  uakon  on  motion  in  open 
ooort.  ih.  8.  36 

Bot  ia  loaeaiiom  sueh  writ  may  be  granted  bv  any 
of  Che  judges  of  B.  R.  whose  name,  and  also 
the  name  of  the  person  le  whom  granted, 
shall  be  indoreed  thereon.  404.  s.  36 

To  wboai  the  writ  oi  certiorari  is  to  be  directed. 

404 

When  a  veoord  m^  be  removed  into  the  king's 
benoh  without  any  eerOorari,  405 

By  22  Jao.  1.  c.  8.  certiorari t  for  the  removal  of 
an  indictment  of  riot,  forcible  entry,  or  assault 
and  hatteiy,  Aom  the  qnartsj^eesiiona,  shall 
be  delftfered  in  open  court,  and  before  allew- 
mce  the  dafendaiit  shall  be  bound  in  10/.  with 
sureties,  to  pay  the  prosecutor  hia  costs  and 
daasagaa.  ib,  s.  42 

Th»  king's  bench,  upon  the  removal  of  any  in- 
dictBMOt,  requued  a  recognisance  from  the 
defendant  to  carry  down  &e  record.         406 

By  5  &  6  W.  and  M.  o  11.  and  8  &  9  WilL  3. 
c  33.  detedants  posecuting  oertiorarit  at 
sessions  shall  enter  mto  a  recognizance  of  20/. 
with  two  snretiee,  before  one  justice  of  the 
paaoc^  or  iudge  of  king's  bench.  Ice.  to  appear 
and  plead  to  issue  in  the  king*s  bench  at  his 
•WB  eofllsy  to  try  the  indictment  at  the  next 
assiffW!  or  tenn,  on  notice  to  the  prosecutor. 

407.  8.  44 

Sach  wecogaiaaneetf  ceHierarCif  and  inHotmaUty 
shall  be  filed  in  the  king's  bench,  and  the 
nana  of  the  peosecator  (if  he  be  the  party 
giieeod,  or  sooae  public  officer)  indorsc^l  on 
die  hack  of  the  inaictment.  406 

By  l(  &  6  Will,  and  Maiy,  c.  11.  if  the  defend- 
ant imneoating  sueh  cerfforori  be  convicted, 
the  kii^s  bench  shall  award  taxed  costs  to  the 
piQsacutor,  if  he  be  the  party  grieved,  or  a  dvil 
qficer,/!fc*  t6.  s.  45 

The  proaacntor,  within  ten  days  aftsr  demand, 
shall  have  an  attachment  for  the  recovery  of 
the  JQOBts  so  taxed,  and  the  defendaat's  recog* 
niance  shall  not  be  dischnigtd  till  they  are 
paid.  407 

VMEuSC. 


By  5  &  6  W.  and  M.  c.  11.  thesametsenael^ 
conoeming  certiorarfi  to  the  counties  psAa- 
tine.  407.  s.  46 

The  justices  nrost  make  a  return,  although  a 
proper  recognisance  be  not  given  aocordiug  to 
the  act.  ib,  s.  47 

The  above  statutes  anlj[  refer  to  defendaots  inr 
dieted,  therefore  eertiorari^M  obtained  by  pro- 
secutors remain  as  at  common  law.    ib,  s.  48 

The  above  statutes  do  not  restrain  the  power  of 
the  king's  bench  in  taking  recogoizaoGes  upon 
granting  certiorari s  at  common  law.  t^  s.  49 

If  such  a  recognizance  varies,  either  in  the  sum 
or  the  condition,  from  the  directions  of  th6 
act,  yet  it  is  of  the  same  force  as  before  the 
act  was  made.  « ib, 

A  certiorari  procured  by  a  defendant  under  the 
statutes  will  not  be  a  it^Mrvedeos  to  thi  cmuts 
below,  unlets  the  conditions  art  cooqf&ed  vM,  ib. 

If  the  sureties  appear  to  be  worth  20/.  the  jus- 
tices cannot  refuse  them.  ib,  s,  50 

Qmare,  If  some  of  several  defendants  find  sure- 
ties, whether  the  indictment  shall  be  removed 
as  to  all.  408.  s.  SI 

The  taxation  shaU  only  be  of  the  costs  subse- 
quent to  the  certiorari,  ib,  8..52 

The  prosecutor,  by  accepting  taxed  costs,  is  not 
cebtiained  from  aggravating  the  ine.  i6.  s.  53 

But  under  a  oer^torori  at  common  law,  the  ac- 
ceptance of  costs  is  entire  satisfoction.        ib. 

The  prosecvtor,  to  be  entitled  to  costs,  most  be 
eitner  a  civil  officer,  or  the  party  injured,    ib. 

If  the  prosecutor  be  a  party  injured,  or  a  dvil 
officer,  and  the  name  is  omitted  to  be  inr 
dorsed  on  the  back  of  the  indictment,  the 
truth  of  the  foct  may  be  supplied  by  affidavit. 

ib. 

If  the  prosecutor  receive  the  third  part  of  the 
fine,  and  then  applies  for  his  costs  under  the 
recognizances,  what  he  has  leceifved  shall  be 
deducted.  tft. 

The  payment  of  the  fnM»  docs  not  diachaige  the 
defondant's  reoognizaaceyer  the  cotts»         tfti 

When  the  costs  are  taxed  they  become  a  vested 
debt,  and  the  peraoaal  representatives  of  the 
party  may  reoover  them.  ib. 

The  court  will  not  order  a  reeognafoiiee  ai  eom- 
man  law  to  stand  as  a  security  for  costs.    t6. 

Bot  the  reoogniiance  shall  not  be  forfeited  for 
not  going  on  to  trial,  unless  the  prosecutor 
g^ve  rules  according  to  the  practice  of  the 
court.  ib,  s.  54 

After  the  recognizance,  the  court  will  not  Ueten 
to  any  motion  to  quash  theiadiotraent  or  eer^ 
tiorari,  409.  s.  55 

By  5  Geo.  2.  c.  10.  No  Juogmbvts  oa.  Osr 
DUis  ot  Justices  or  thk  Pbacs  shall  be  re- 
moved by  certiorari,  unless  the  party  suing  the 
certiorari  shall  fiist  enter  into  a  recognizance, 
with  sureties,  before  the  justice  or  sessions 
where  the  judgment  or  order  is  made,  or  be- 
fore one  of  the  judges  of  king's  bench,  in  the 
sum  of  50/.  to  prosecute  the  same  at  their  own 
costs  without  delay,  and  to  pay.  the  eiker 
par0y  their  full  posts  and  chaiges  within  one 
month  after  such  judgment  or  onfer  is  eon- 
firuMd.  ib,  8.  6T 

3  a  The 
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The  reoogmauioe  iludi'  be  certified  to 
beDcby  and  filed  with  the  certiorari  and 
flient,  kc.    If  the  iudgment  is  confiroM 
parly  entitled  shall  have  an  attachment  for  bb 
costs,  if  not  paid  within  ten  days  after  de- 

.  mand.  409 

By  13  Geo.  2.  c.  18.  no  certiorari  shall  issue  to 
remove  any  proceedings  before  jastices  of 
peace,  unless  applied  for  within  six  calendar 
months,  and  on  oath,  that  six  days  notice 
thereof  in  writing  to  the  jostice,  &c.  who  may 
shew  cause  against  the  issuing  of  such  certio- 
-     rarL  ib. 

The  decisions  on  these  statutes  enumerated.  410 

After  a  certiorari  is  allowed,  all  subsequent  pro- 
ceedings on  the  record  below  are  erroneous. 

ib.  s.  57 

How  the  delivery  of  a  certiorari  operated  before 
tfae2lJac.  1.  411 

If  execution  has  been  awarded  below,  the  jus- 
tices, &c.  should  issue  a  tupertedeat  to  the 
eheriff,  which  will  make  a  nc&fe^iien^  execution 
Toid.  ib. 

If  the  execution  be  partly  levied  befi)re  the  de- 
liveiy  of  the  tupertedeaSf  a  writ  of  venditioni 
expoiuuwill  authorize  the  sheriff  to  proceed,  ib, 

s.  58 

A  certiorari  coram  nobit,  &c.  makes  all  proceed- 
ings on  the  record,  subsequent  to  its  deliverY» 
erroneous,  whether  before  or  after  its  return,  w. 

A  certiorari  in  this  respect  is  stronger  than  a 
writ  of  error^  which  is  ineffectual  unless  the 
recora  be  certified  in  a  reasonable  time,     ib. 

It  Iff  $aidf .  the  verv  issuing  of  a  certiorari  is  a 
tt^enedeas.    Sea  qtuere,  ib. 

For  if  a  certiorari  to  remove  an  indictment  be 
not  delivered  before  the  jury  be  sworn,  the 
trial  may  proceed.  ib, 

A  certiorari  is  of  no  effect  unless  it  be  delivered 
before  its  return  is  expired.  ib, 

A  certiorari  is  no  tupertedeat  of  an  indictment 
at  sessions,  without  a  proper  recognizance.  412 

A  certiorari  removes  all  proceedings  done  be- 
tween the  tett'e  and  the  return.  ib.  (N) 

A  certiorari  for  the  removal  of  a  recognizance 
of  good  behaviour,  or  for  an  appearance  at 
sessioosy  will  not  tupertede  its  obligation,  ib. 

s,  60 

If  an  indictment  be  removed  by  certiorari  after 
ittue  joined  and  remanded,  the  trial  shall  pro- 
ceed as  if  no  certiorari  had  issued.     ib»  s.  61 

Inferior  courts  proceeding  after  certiorari  deli- 
vered, are  guilty  of  contempt.  ib.  s.  62 

A  certiorari  once  filed,  the  proceeding  below  can 
never  be  revived  by  procedendo,  ib,  s.  63 

But  the  certiorari  may  be  taken  off  the  file,  if 
improperiy  obtained,  and  then  a  procedendo 
may  be  moved  for.  ib.  (N«  f) 

If  the  defendant  be  conmcted  and  the  prosecutor 
sues  out  a  certiorari^  the  defendant  shall  have 
procedendo.  ib. 

The  return  to  a  certiorari  must  be  under  the 
seal  of  the  court  or  person  to  whom  it  is 
directed.  ib,  s.  65 

A  return  held  bad,  because  upon  paper  instead 
of  parchment.  •&.  (N) 

The  return  most  be  made  by  the  very  person  to 


whom  the  certiorari  is  directed,  aoleis  he  hare 
power  to  make  a  deputy,  and  that  power  be 
shewn  in  the  return,  or  otherwise  nothioi^  is 
removed  by  it.  412.  s.  66,  (N) 

If  the  return  diffier  from  the  writ  in  the  descrip- 
tioo  of  the  person,  yet  it  is  good,  provided  be 
is  equally  well  known  by  eithier  descripdon.  ib. 

Quaere,  how  the  Court  shall  proofed  opoo  a  cer- 
tiorari returned  bj  a  part  only  of  the  persons 
to  whom  it  was  directed.  ib. 

Before  a  recognizance  taken  by  a  justice  is  re- 
corded at  the  sessions,  it  must  be  returned  by 
CA^j'ttff  ice,  although  it  may  be  in  the  custody 
of  the  clerk  of  the  peace,  413.  s.  6T 

A  return  by  justices  snail  have  the  clause  aecnofi 
ad  dvoertatfeloniatf  &c.  413 

If  the  person  to  whom  a  certiorari  is  directed 
make  a  false  return,  no  affidavits. shall  be  re- 
ceived of  its  falsity,  but  the  party  injured  must 
tue  or  inform  for  the  false  return.       t6.  s.  68 

But  if  the  public  good  be  immediately  ooncemed, 
the  Court  will  refuse  to  file  such  raise  retocn. 

ib. 

The  return  to  a  certiorari  ought  to  certify  the 
record  itself,  or  the  tenor  of  it,  or  the  tenor 
of  the  tenor,  according  as  the  writ  may  re- 
quire. •&.  s.  71 

Where  the  writ  requires  the  record  a  return  of 
the  tenor  only  is  naught.  ib. 

Except  in  London^  where  a  return  of  the  teoor 
on^  is  warranted  by  the  city  charters.        ib. 

If  the  purport  of  the  certiorari  be  only  to  try  the 
the  issue  of  nut  tiel  record^  it  is  sufficient  to 
certify  the  tenor,  though  the  vrit  require  the 
record.  414 

Also  if  the  court  awarding  the  certiorari  have 
no  jurisdiction  to  proceed  upon  the  subject 
matter  of  the  record  itself,  the  eeort  below 
ou^ht  onfy  to  certify  tlie  tenor.  ib. 

Nothing  can  be  removed  where  the  certiorari  is 
improperly  directed.  ib, 

A  certiorari  may  remove  a  record  before  its  re- 
tum,  though  such  record  be  not  in  ette  at  the 
time  of  the  tette,  or  delivery.  ■    ib, 

A  verdict  cannot  be  removed  fronr  sessions  be- 
fore judgment.  ib.  (N) 

A  certiorari  will  remove  an  indictment^  notwith- 
standing a  discontinuance  on  it  in*  the  court 
below.  ib. 

Where  the  certiorari  requires  an  iodicbiieiit  or 
other  record  taken  before  justices  of  a  oerlotis 
detcription^  and  that  certibed  appears  to  have 
been  taken  before  justices  of  a  d^ereni  <ie- 
tcriptiony  nothing  is  removed.  ib.  s.  76 

Where  the  writ  describes  an  indictment  for 
stealing  two  horses,  and  that  certified  is  for 
stealing  one  only,  nothing  is  removed.  415. 

s.  77 

Nor  where  the  variance  is  between  foreign  salt 
and  salt  in  general;  or  in  the  description  of  a 
place.  ib.  s.  78 

Nor  where  the  record  required  is  against  A.  B. 
and  C.  and  that  certified  it  against  A.  only.  ib. 

8.  80 

But  a  certiorari  to  remove  a  record  against'^, 
only,  will  .remove  it  as  agunst  him>  althou^ 
others  may  be  included  in  it.  *d. 

Where 
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When  there  i<  s  maieffka  varitece  betweeii 

the  writ  and  the  record  certified,  ia  the  nemefl 

or  addition  of  the  parties^  nothing  is  removed. 

.  415.8.80 

Yet  if  the  variance  be  only  in  the  spelling,  and 
the  words  have  the  very  same  sound,  il  ia  im- 
material, ii,. 

If  the  writ  name  more  defendants  than  are 
named  in  the  record,  it  is  variance.    416.  CN) 

Where  the  record  required  is  not  removed,  the 

*  Court  will  quash  the  writ,  and  award  a  new 
-   one,  or  suffer  the  Court  below  to  proceed,  as 

in  discretion  shall  appear  proper.        ib.  s.  82 

What  process  is  to  be  awarded  after  the  removal 

of  a  record  by  certiorari  into  a  superior  court, 

ib. 
CHALLENGES. 

See  JufiORs. 

A  prisoner  for  any  crime  may,  by  the  common 
law,  challenge  any  of  the  Grand  Jury,  as  being 
outlawed  for  felony,  villeins,  returned  by  the 

'  prosecutor,  or  not  returned  by  the  proper  of- 
ficer, &C.  295 

Whether  a  prisoner  who  challenges  more  jurors 
than  the  law  allows,  shall  be  adjudged  to  sund 
™ut«-  458.  s.  2 

No  challenge  can  be  taken  either  to  the  array  or 
the  polls  of  the  Petty  Jury,  until  a  full  Jury 

^appear.  568 

^  No  juror  can  be  challenged,  either  by  the  king 

or  the  prisoner,  after  he  is  sworn,  eioept  by 

consent,  unless  for  some  cause  subsequent  to 

*  his  being  sworn.  t^. 
The  array  cannot  be  challenged  after  any  of  the 

•  jurors  are  sworn.  ib.  s.  1.  (N) 
A  juror,  after  he  his  sworn,  may  be  peremptorily 

challenged  another  day.  ib. 

Formerly  the  king  might  challenge  peremptorily 
anyaumber  of  jurors.  But  bjf  33  Edw.  1 .  he 
shall  now  assign  a  cause  certain,  the  truth  of 
which  shall  be  tried,  as  in  other  challenges. 

569.  s.  2 

This  statute  extends  as  well  to  all  criminal  cases 
as  t»  dvil.  tfr.  g.  3 

The  king  need  not  shew  his  cause  of  challenge 
till  the  whole  nanel  is  perused,  and  it  appear 
there  will  not  be  sufficient  without  the  person 
so  challenged.  i^. 

If  the  defendant  challenge  pout$  paraoaUe^  he 
shall  shew  his  causes,  before  the  king  need 
shew  any.  i^^ 

A  peer  can  take  no  challenge  to  any  of  his  peers 

Where  several  are  tried  on  a  joint  ventre,  the 
challenge  of  one  is  a  challenge  as  to  all.      ib, 

By'24  Geo.  2.  c.  18.  no  challenge  shall  be  taken 
by  a  peer  to  any  panel  for  want  of  a  knight. 

•  ib. 
The  prisoner  must  take  all  such  challenges  him- 

ielr,  even  in  cases  where  counsel  are  allowed. 

By  the  coounon  law,  a  ]feremptary  challenge  was 
allowable  in  all  capital  cases.  t6. 

By  33  Hen.  8.  c  23.  it  shall  not  be  alloweil  in 
high  treason  or  misprision  of  hi^h  treason,  ib. 

But  as  to  high  treason,  the  right  o7  peremptory 


chalienge  is  revived  by  1  Ph.  &  Mary,  c.  10. 

570 

QuarCf  whether  a  peremptory  challenge  shall  be 
allowed  upon  the  trial  of  a  collateral  issue,  ib. 

8.  6 

At  common  law  the  prisoner  might  challenge 
any  number  of  jurors  peremptorily  under  the 
number  of  thirty-six.  571.  s.  7 

By  22  Hen.  8.  c.  14.  no  person  arraigned  for  any 
petit  treason,  murder,  or  felony,  shall  be  ad- 
mitted to  challenge  peremptorily  above  twenty. 

tfr.  8.8 

Bat  the  1  and  2  Phil.  &  Mary,  c.  10.  has  revived 
the  old  challenge  of  thirty-five  as  to  petit 
treason.  ib. 

Contrary  to  the  opinions  of  Hale  and  Hawkins, 
if  a  prisoner  challenge  more  than  twenty,  the 
challenge  shall  be  over-ruled,  and  the  juror 
sworn.  ib.  s.  9 

Where  a  juror  is  challenged  for  cause  by  the 
prisoner,  the  cause  shall  be  immediately  shewn, 
and  not  as  in  a  challenge  as  by  the  king,  after 
the  panel  is  perused.  ib.  s.  10 

If  the  cause  of  challenge  be  disallowed,  the  same 
juror  may  be  challenged  peremptorily  before 
he  is  sworiv  ib. 

It  is  a  good  cause  of  challenge  that  a  juror  is  an 
alien,  a  minor,  or  a  villein.  579 

A  peer  may  be  discharged  from  the  jury  by  writ 
of.  privilege,  or  he  may  challenge  himself  as 
being  a  peer,  or  he  may  be  cSallenged,  for 
that  cause,  by  the  party.  ib.  s.  11 

In  what  cases  the  want  of  freehold  is  a  good 
cause  of  challenge  against  jurors  (iSee  Jubobs). 

ib. 

It  is  a  good  canse  of  challenge  that  a  jaror  is 
outlawed,  or  sentenced  to  any  infamous  punish* 
ment,  or  that  be  hath  been  convicted  of  treason, 
felony,  perjury,  conspiracy,  forgery  on  5  £liz. 
&c.  576 

Such  exceptions  are  not  salved  by  a  pardon, 
quare.  577 

Anciently  excommunication  was  a  good  cause  of 
challenge.  &f. 

But  such  causes,  unless  the  record  be  shewn,  are 
not  principal,,  but  to  the  favour  only.  tb. 

The  conviction  of  conspiracy  must  be  at  the 
king's  suit.  ib,  fN) 

It  is  no  good  canse  of  challenge  to  a  juror  tliat 
he  is  returned  upon  the  panel  contrary  to  the 
statute  West.  2.  c.  38.  tb.  s.  96 

By  25  Edw.  3.  c.  3.  No  indictor  who  has  in- 
dicted a  party  for  the  same  cause,  shall  be 
upon  the  mquest.  t^.  s.  97 

If  the  juror  have  any  claim  to  the  forfeiture 
which  may  follow  conviction,  it  is  a  good 
cause  of  challenge.  ib,B.2Q 

Or  that  he  hath  declared  an  opinion  against  the 
prisoner  maliciously.  578 

A  juror  cannot  be  examined  as  to^such  fact  upon 
a  voir  dirCy  because  it  sounds  in  reproach. 

ih.  (N) 

It  is  no  good  challenge  that  the  jury  has  found 
others  guilty  on  the  same  indictment,  ib.  s.  29 

If  a  juror  hath  given  Aii  dogt  the  names  of  the 

kin^s  witnesteSf  it  is  a  good  cause  of  challenge 

for  the  king.  i^.  s.  30 

dA2  The 
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Tbe-kiog  mtiy  cidber  tawke  •  f  rkioifMl  dMlttage 
or  to  the  favour,  where  he  it  a  piuiy.  578, 8.31 

A  siiljicct  cannot  take  a  chaHengc  for  the  ftivour 
agaiatt  the  king.  t'A.  a.  32 

The  sabject  cannot  challenge  for  the  malice  of 
the  8heri(fty  unlets  tome  instanoe  of  partiality 
be  thewn.  w. 

It  it  no  principal  challenge,  where  the  king  is  a 
partj,  that  the  juror  ia  hit  immediace  teoaat. 

ib,  tk  33 

A  challenge  for  such  cause  ought  to  conclude  to 
the  favour.  ib. 

By  28  Edw.  9.  c.  13.  Aliens  and  Deniaent  thaU 
ha  tried  hy  jurors  the  one  half  demgem  and  She 
other  alientf  if  so  many  aliens  can  be  found  in 
the  place,  &c.  ib,  s.  34 

The  English  half  of  the  jury  ought  to  be  quali- 
fied as  jarors  (Sea  Jurors).  ib. 

Quitref  if  any  omission  which  the  law  requires  in 
a  jury  per  medietatem  lingua,  be  a  good  cause 
of  challenge.  580 

CHAMPIONS* 
See  Aattlb. 

CHANCERY. 
See  Bail. 

CHARGE. 

He  who  has  the  bare  charge  of  goods  without 
the  possession,  cannot  maintain  an  appeal  of 
larceny  for  them.  237.  s«  44 

CHEAT. 

Any  one  may  arrest  a  notorious  cheat  actually 
caught  playing  with  false  dice.         120.  s.  20 

CHIEF  PLEDGES. 

Constables  of  ti things,  now  called  petit  consta- 
blas>  were  anciently  called  chief  pledges.  98. 

S.33 

CHURCH-WARDENS. 

See  Appeal. 

CINQUE  PORT. 

See  C£BTI0RARI. 

CITIZEN. 

Citizen  is  too  general,  and  therefore  not  a  good 
addition  of  the  state  and  degree.    262.  s.  112 

CITY. 

A  tisne  may  well  come  de  vicineto  cisntatis, 
which  does  not  exclude  the  city.  256 

A  city  and  the. county  thereof  shall  be  taken 
prima  facie  to  be  of  the  same  extent.         264 

Who  may  be  jurors  for  trials  in  cities,  c.  43. 

s.  12. 19.  24 

CIVIL  LAW. 

The  dtil  law,  where  it  is  admitted^  is  part  of  the 
common  law.  16. 1. 11 

The  court  of  the  constable  and  marshal  shall  be 
guided  by  the  dvil  laar,  in  cases  not  within  its 
own  practice.  A. 


[Wbac  apfHils  are  lo  t«  tfid  by  th*  civil 
*    km.  «26 

cLergy. 

Anciently  the  clergy  insisted  that  the  sacrednesa 
of  their  characters  exempted  them  from  the 
punishments  of  secular  tribunals.  470.  s.  li 

498.  s.  110 

And,  by  the  canon  law,  all  persons  in  holy  ordcte 
were  in  titled  to  the  prtTt/e^tim  clericaU,  470 

Before  the  statute  of  arftcuiidlert,  9  Edw.  2.  the 
privilege  of  clergy  was  denied  to  those  who 
nad  aojured  the  reahn,  or  confessed  their 
guilt,  &c.  471.  s.  3 

By  25  Edw.  S.  c.  4.  all  manner  of  clerks,  as  well 
secular  as  religious,  shall  enjoy  the  benefit  of 
holy  church.  ib,  s.  4 

All  persons  were  constroed  to  be  witUn  this 
statute  who  could  read  a  verse,  except  oon^ 
▼icted  heretics,  Jews,  Mabomedaas,  Faganay 
persons  blind,  or  maimed,  or  tboae  guiky  of 
bigamy,  t6. 

But  by  1  Edw.  6.  c.  12.  persons  guilty  of  bigioaj 
are  admitted  to  clergy.  479 

By  31  Jac.  1.  c.  6.  women  giulty  of  such  lavceny 
for  which  men  were  admitted  to  clergy,  shall 
be  burnt  in  the  hand  and  imprisoned,  t^i  s.  9. 

By  3  and  4  Will,  and  Mary,  c.  9.  where  a  man 
rasy  demand  his  clergy,  a  woman,  upon  her 
prayer  for  ike  benefif  xf  tkk  ttakie,  shall 
have  it  also,  and  be  bvmt  in  the  hand  and 
imprisoned.  th.  s.  8 

Sacrilege,  and  breaking  the  prison  of  die  ordi- 
nary, where  only  intitled  to  dsrgj  at  the  die* 
eretion  of  the  ordinary.  t5. 

By  4  Hen.  7.  c«  13.  every  person  not  wiihia 
orders,  who  has  once  received  the  benefit  of 
clergy,  shall  not  be  admitted  to  it  a  seeoad 
time.  47S>.  a.  11 

Every  person  within  holy  orders  daimiug  dmgf 
a  second  time^  shall  lose  the  benefit,  if  he  fiiii 
to  produce  his  letters,  or  a  certificate  on  a  day 
given  by  the  Court.  ife« 

By  2&  Hen.  8.  c.  3.  persons  in  holy  osdesa  ahaU 
be  under  the  same  puns  as  persona  net  m' 
holy  orders,  as  to  the  offimcea  nealioaedin 
this  statute.  t^^s^lS 

By  32  Hen.  8.  c;  9.  persons  in  hol^  ordtts  ad- 
mitted to  dergyi,  snail  be  burnt  m  the  faand^ 
and  sufibr  in  all  respects  as  lay  persons  so 
admitted.  ib. 

By  1  Edw.  6.  c.  19.  all  persons  oonvicfeed  oC 
other  offences  than  those  mentioned  in  the 
act,  shall  have  the  benefit  of  clergy,  as  befdrar 
the  first  of  Hen.  8.  «^  s^  13 

Where  lay  persons  are  not  exduded  fnea  <^^Brrti 
the  first  time,  persons  in  holy  oidess.  shall 
have  it  as  often  as  they  want  it,  except,  &c!  t^. 

But  where  the  offence  is  generally  eideded  froin' 
clergy,  persons  in  holy  ordeos  shall  have-  no 
more  benefit  than  lay  persons.  47^ 

By  34  and  36  Hen.  &  c  14.  the  derkaof  th«( 
peace  shall  certify  the  attoiiiders.  of  elkii&s 
convia  unto  the  Iiioyfr  bead^  and^  on  beia|f 
written  to,  shall  certify  the  sane  to  the  jed^es 
of  gaol  deliverjii  ib,  ■.  IM 

The 
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Tbm  jiiitieet  VMjr  wntb  »  Ihor  tUniiMiBe  to 
the  cMi  of  t^  cMwa  in  tb«  king'*  bedoh, 
fbr  the  t^riiJktU  of  tW  IrMcr^  of  atf  ftt- 
tateder.  4f  4. 1. 1# 

Braa«l4  Will  luld  Mttqr^e^  9*  the  clwkt  of 

'iht  peace,  &c.  akall  certify  ood? ictioiie»  at  the 

request  df  Che  |H«eec<ttor,  wbicfa  shall  be  ev»- 

deuce  od  a  leoond  indiitilieBt  for  aa  ofeice 

whbiB  dei*8^«  47S.  1. 19 

la  What  naaoor  a  Gou«lerplea  may  be  filed^  in 
erdet   to  o*l  ao  oftoiier  of  lue  clergy. 

Cleigy  ii  demandable  by  the  commuD  law,  upon 

an  iodietflMiit  or  a|ipeal,  for  aoT  crime  wnat- 

soerer  which  iubjecii  the  eileooer  to  the  Idss 

.  of  life  er  member,  except  high  treason  aod 

sacrilege.  476.  i.  90 

Ne»- created  tpeaidot  digesnaC  the  king  ape  abo 
excluded,  without  special  words.     '      ih,  (N) 

Petit  treasoot  seem  to  have  beea  exdoded  by 
the  common  law.  Bat  by  95  £dw.  3«  tk  eiero, 
e.  4.  it  is  allowed  for  anv  treasons  or  felooaes 
touefciag  other  persoes  thaa  the  kiag  hHoielf. 

t6.  s.  81 

The  construction  also,  that  inuidimiam  viarmm 

:  and  /^palfltfores  egrortim  were  oested  of 
cicigy,  IS  revired  by  4  Ueo.  4.  c.  9.    t6«  s.  S3 

From  the  above  statutes  it  lblkM«%  that  all  per- 
sons who  were  iaititled  to  the  benefit  must,  if 
not  intitled  to  it,  be  denied  it  by  some  statute 
.  anade  since  the  35  Edw.  3.  ik,  s.  fiS 

Wherever  an  ofienoe  is  nonde  fdonv  by  statute 
it  shall  hare  de^,  unless  expressly  excluded. 

id.  s.  24 

To  oust  aa  offeader  fross  the  beaefii  ef  clergy, 

the  iadictment  must  expressly  brin^  his  case 

within  the  statute  by  wnich  the  pnvilegs  is 

.  taken  away.  t^.  s.  35 

J^  marder  most  be  knd  and  proved  of  maliee 
prepente ;  the  offenee  of  an  acoessary  before 
must  be  maliciouify ;  of  a  cutpurse  cioiii  et 
ucrtU  ^  pirmnd ;  nhbety  must  be  ta  er  a^ar 
the  hig^miyf  ev  the  ofieoder  shall  haire  his 
-  der^,  ib. 

Bat  with  respect  to  accessaries^  worde  which  are 

tantamonht  in  senses  and  dtfier  onfy  in  the 

.manner  of  exptessbn,  ase  suffidens.  ib. 

Where  a  statute  takes  away  oletfty  from  an 
oflfonoe  which  was  capital  at  common  bw,  the 
indictment  need  not  ceuebde  comtfa  Jammm 
tlatuH.  477 

A  statute  exdeding  the  nrinaipds  from  clergy 
,  dotb  not  thereby  exdude  acoessanes  before  or 
.  after.  t^.  s.  36 

Neithctf  doth  a  statute  excluding  the  accessaries 
thereby  exdude  principd&  ib. 

Where  a  statute  eicludes  those  from  derey  who 
shall  he  found  guMiy  of  anj  crime,  ic  hmI  he 
construed'  to  eadode  priaoipals  oniyb.  ib, 

Wbeie  dergy  is  allowable,  it  shall  be  allowed  as 
well  ta  one  who  Stands  mute,  fta  as  te  one 
who  is  convicted.  ik  S;  37 

Bet  a  statote  taking  dcsgy  fsom  those  who  shall 
be  found  gailtyy  doth  not  tak^  it  fiem:  these 
who  shall  stand  mate,  &e»  HkWiiQ 

But  such  a  statute  extends  as  wdl  to  those  who 


shait  eanftesy  As  to  thostf  who  epv  ernvrieied 
by  verdicts  #rt.  s.  38. 

Ot  StATt^TXd  TAlClHrO  AWAt  CLtRCTY.  478.  S.  9^ 

By  ii  H^n.  8.  c.  1.  no  person  found  guilty  of 
petit  treason,  murder  6f  Malice  jfrepiriie, 
robbing  churches,  Arc.  or  pertdiii  in  thdr 
dwelling-hoase,any  of  thefaadfy  b^iig  (herein 
diul  put  in  Jewry  robbing  tn  dr  neAt  the  highi' 
Way,  burning  houses,  or  bams  of  corn,  nor 
any  aaxmriei  to  sodir  d£fetiders,  shall  be  ad^ 
mitted  to  dergy,  persdns  \tk  holy  6fderft  ex- 
cepted, tbm 

This  statute  does  ftot  execttcl  to  persbflTs  standing 

mntcf,  challenging,  &tt,  ot  outta«»ed,  and  was 
therefore  easily  evadckl.  (b,  t,  $i 

By  35  Ben.  a  c.  5.  this  defect  ii  rttcfiedled. 

<ft.s.S8 

But  this  statute  excenifs  Hot  t6  appMs,  nor  to 
accessaries  before,  nor  to  persons  6uclawed« 

t^.s.SS 

By  1  fidtr.  0.  c.  18.  the*  id>6te  ddknces  and  dl 
hefne-ttealen  ntt  again  ousted  of  der|y;'  but 
dl  other  cases  of  felony  shdl  tie  eticitle<f  to 
dergy  in  the  same  mann^^  ils  Wore  thd 
1  Hen.  8.  479 

The  statute  eit^ds  t6  appeaTi,  pei^otftt  in  holj 
orders,  and  nersons  outlawecf.  ti.  s.  S5 

The  defects  of  this  statute  pointed  out  t^. 

By  5  and  6  Edw.  6.  c.  .10.  the  35  Hen.  8.  is 
revived.  w» 

The  ^piestipn  examined,  whether  thU  statute 
revives  t6e  whole  of  the  85  Hen.  8.  kc.  8U5.  ib. 

By  4  find  5  Phil,  and  Mary,  c.  4.  occeiserifi  before 
to  petit  treason,  wilful  murder,  robbery  in  a 
dwellingrhouse,  or  near  the  hig)liway,  and  afso^ 
are  deprived  of  dergy.  488 

This  statute  is  restrained  to  such  robberies  in  a 
dwdline-house  only  as  were  deprived  of  dergy 
b;jr  the  former  acu.  483.  s.  4d 

An  indictment  or  appeal  to  oasf  an  acioessary  of 
dergy,  most  pursue  the  subsfonoe  of  thb 
statute  exactly.  ib.  s.  47 

By  3  and  4  Will.  &  Mary,  c.  9.  siidi  persons  as 
were  before  excluded  by  former  acts,,  on  con- 
viction by  verdict  or  confession,  are  excluded 
on  standmg  mute,  diallenging,  &c.  or  being 
outlawed.  ib.  s.  40 

This  statute  does  not  extend  to  appeals,  nor  t» 
felonies  by  subsequent  statutes.  tb.  s.  4^ 

By  23  and  25  Hen.  8.  principals  in  Fetit  Trea- 
son are  excluded  from  dergy  upon  indict- 
ment^  &c.  &c.  484*.  s.  5^ 

Quaere  if  the)(  are  hoi  excluded  in  appeals. 

•6.  s.  51,.  58 

By  23  and  25  Hen.  8.  and  1  Edw.  €,  c.  12'. 
wilfbl  MvLtdet  of  mnUce  prepense  is  excluded 
in  all  cases.  ib,  s.  54« 

It  is  not  excluded  ia  appeals  upon  c^lenging' 
more  than  twenty.  ib. 

By  4  and  5  Phil.  &  Mary,  c.  4.  accessaries  be- 
fore aic  excluded  as  well' upon  indictments  as 
appeals  in  all  cases.  485.  s.  56 

By  1  Jac.  1.  e.  8.  Homidde  by  StaBl>ing  is  e»- 
duded;  but  those  who  abet  this  ofiedce  are 
not  ib.  s.  57 

%  3  and  4  Will.  &  Mary,  c.  9.  those  indicted* 

'  ^  ^  Of 


€94 


A  TABLE  OF  PRINCIPAL  MATTERS: 


:  of  mck^numikmgkter  are  excluded,  as  well  on 
.  staixdmg  mute,  &c.  as  on  conviction.  485.  s.  58 
By  8  £liz.  c.  4.  Larceny  from  the  person  of 
•  another  prioUy  wUkout  hit  knowledge  was  ex- 
cluded from  clergy.  ib,  s.  59 
This  statute  does  not  extend  to  accessaries  either 
before  or  after.  »6. 
This  statute  was  repealed  by  48  Geo.  3.  c.  129- 

485 
By  1  £dw.  6.  c.  12.  and  2^  and  3  Edw.  6.  c.  33. 
principals  in  Horse  Stealing,  &c.  are  ex- 
cludea  from  clergy.  486.  s.  61 

By  31  £liz.  c.  12.  all  accessaries  both  before  and 
'    after  are  also  excluded.  ib.  s.  63 

By  10  and  11  Will.  3.  c.  23.  to  commit  larceny 
in  any  shop,  warehouse,  coach-house,  or 
stable,  private^,  and  to  the  value  of  five  shil- 
lings, or  to  aid  therein,  is  excluded  from 
clergy.  486.  s.  64 

But  by  staL  1  Geo.  4.  this  statute  id  repealed  as 
to  privately  stealing  in  the  warehouses,  &c. 
under  15/.,  and  by  4  Geo.  4.  c  53.  dergy  re- 
stored in  cases  above  15/.  487 
By  12  Ann.  c.  7.  to  steal  from  any  dwelling- 
house  or  outr-house  to  the  amount  of  forty 
shillings  is  excluded  from  clergy.  ib.  s.  66 
Apprentices  under  fifteen  years  of  age  who  shall 
rob  their  masters  are  not  within  Uie  act. 

ib,  s.  67 
Persons  outlawed  and  accessaries  are  not  within 
'   this  act  ib,  s.  68 

By  22  Car.  2.  c.  5.  to  steal  cloth  or  Woollens 
from  the  Rack  or  tenter  in  the  night-time  is 
excluded  from  clergy.  ib,  s.  69 

By  4  Geo.  4.  ch.  53.  clergy  restored.  487 

By  22  Car.  2.  c.  5.  embesuJing  Naval  Stores  to 
the  amount  of  twenty  shillings  is  excluded 
from  clergy.  488.  s.  70 

Clergy  restored  by  4  Geo.  4.  c.  53.  488 

By  14  Geo.  2.  c.  6.  and  15  Geo.  2.  c.  34.  to 
steal  Sheep,  or  the  other  cattle  therein  men- 
tioned, is  excluded  from  clergy.  ib. 
By  24  G€0.  2.  c.  45.  to  steal  goods  on  Navi- 
gable Rivers  to  the  value  of  forty  shillings  is 
excluded  from  clergy.                                   ib. 
Clergy  restored  by  4  Ueo.  4.  c.  53.               489 
By  26  Geo.  2.  c.  19.  stealing  from  Vessels  in 
Distress,  &c.  is  excluded  from  clergy.         t6. 
By  23  Hen.  8.  c.  1.  25  Hen.  8.  c.  3.  and  3  and  4 
Will.  &  Mary,  c.  9.   Sacrilege,  or  robbing  any 
church,  chapel,  or  holy  place,  is  excluded 
from  clergy.                                         ib,  s.  72 
It  is  not  sacrilege  within  this  act,  unless  the  rob- 
,  bery  be  accompanied  with  a  breaking,  ib,  s.  73 
But  by  1  Edw.  6.  c.  12.  all  persons  are  ousted 
of  dergy  for  feloniously  taning  goods  out  of 
any  church,  &c.                                  t^.  s.  74 
The  offender  may  be  tried  in  a  different  county 
than  that  in  which  the  offence  shall  be  com- 
mitted,                                                      ib. 
Accessaries  to  such  a  robbery  or  taidng  are  not 
excluded  by  any  statute,  unless  the  offence 
amount  to  burglary,    .                        ib.  8,75 
Qu^re,  if  sacrilege  is  not  excluded  from  clergy 
by  the  common  law.                           ib,  s.  76 
All  persons  not  in  holy  orders,  indicted    of  I 


"  robbing  in  or  near  the  ki^ways,"  are  ex- 
cluded by  23  and  25  Hen.  8.  1  £dw.  6^  c. 
12.  and  3  and  4  Will.  &  Mary,'  c.  9.         490 

No  robbery  is  within  these  statutes  but  sucb  as 
is  laid  ^^  in  or  near  the  highway,  and  to  have 
put  the  person  robbed  in  rear.''  ib,  s.  79 

By  25  Hen.  8.  c.  8.  and  3  and  4  Will*  &  Majj, 
c.  9.  robberies  and  burglaries  tried  in  a  di^ 
ferent  county  from  that  in  which  they  were 
committed,  are  excluded  from  clergy,  if  they 
be  of  such  a  kind  as  would  have  been  ex- 
cluded upon  a  conviction  in  a  proper  county. 

490,  491 

There  is  no  need  of  an  entry  on  record  that  the 
felony  was  committed  in  a  different  county. 

491.  s.  82 

But  it  is  usual  to  write  on  the  margin  of  the  in- 
dictment, that  it  is  for  felony  in  another 
county.  ib. 

What  judgment  an  offender  shall  receive  who  is 
convicted  of  an  offence  within  clergy  in  the 
second  coimtjr,  &c.  492.  s.  83 

By  3  and  4  Phil.  &  Mary,  c.  4.  accessaries  be- 
fore the  fact  in  robbery  in  or  near  any  high- 
way, are  excluded  clergy.  ».  s.  84 

By  23  and  25  Hen.  8.  and  3  and  4  Will.  & 
Mary,  c..9.  to  rob  any  person  in  his  dwelling- 
house,  any  of  ihefamUy  being  within  and  put 
in  fear,  is  excluded  from  clergy.  ib.  s.  85 

By  3  and  4  Phil.  &  Mary,  c.  4.  accessaries  be- 
fore are  also  excluded.  ib,  s.  86 

By  1  Edw.  6.  c.  12.  to.  break  a  house  in  the 
day-time,  and  commit  felony  therein,  aay  per- 
son being  within  at  the  time,  is  excluded  nona 
clergy,  whether  tried  in  the  same  or  a  diffnent 
county.  ib,  s.  87 

By  4  aiKl  5  Phil.  &  Mary,  c.  4.  accessaries  be- 
fore are  also  excluded.  al. 

The  breaking  of  a  cupboard,  door,,  or  tnmks, 
&c.  or  any  fixture  only,  is  not  a  breaking 
within  the  act.  493.  s.  88 

By  3  and  4  Will,  and  Mary,  c.  9.  to  take  away 
goods  in  any  dwelling-house,  any  person 
being  therein  and  put  in  fear,  or  to  aid  in  so 
doing,  is  excluded  from  clergy.  t&. 

By  5  and  6  Edw.  6.  c.  9.  persons  j^oimJ  ^tttA|y 
of  robbing  any  other  in  tneir  dwelling-house^ 
or  any  part  thereof,  any  of  the  famUy  being 
within  tne  precincts  of  tne  same,  shall  be  ex- 
cluded from  clergy,  whether  the  family  there 
being  shall  be  sleeping  or  waking.      ib,  s.  89 

No  person  found  guilty  of  robbing  any  person 
in  any  booth  or  tent  in  any  fair  or  xnarket, 
the  owner  or  any  of  his  family  being  within^ 
shall  be  admitted  to  clergy,  whether  the  fa- 
mily there  being  be  sleeping  or  waking. 

ib.  s.  90,  91 

No  robbery  is  within  this  statute  which  is  not 
accompanied  with  an  actual  breaking. 

494.  s.  93 

A  sojourner  being  in  the  house  at  the  time  of 
robbery,  will  not  bring  it  within  the  statute.  sAl 

It  is  only  necessary  to  state,  that  divers  persons 
wercf  in  the  house,  without  shewing  they 
were  under  any  relation  to  the  party  robbed. 

494 
By 
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Bj  S  and  4  Will,  and  Marj,  c.  9.  to  rob  any 
hoose  in  the  dfty-time,  any  penon  being  there- 
in, or  to  aid  in  so  doing,  is  excluded  from 
clergy.  494 

Chutref  if  accessaries  to  a  robbery  in  a  booth  or 
tent  are  excluded,  except  it  be  from  the  per- 
son of  a  man.  495 

By  89  Eliz.  c  15.  any  person  found  guilty  for 
felonious  taking  away,  in  the  day-time,  money 
or  goods  to  the  value  of  5s.  in  any  dwelling- 
house,  or  the  outhouse  thereto  belonging,  at- 
though  no  penon  he  therein  at  the  time^  shall 
be  excluded  from  clergy.  ib,  s.  95 

The  statute  shall  only  extend  to  such  a  felonious 
taking  as  is  accompanied  with  a  breaking  of 
the  house,  &c.  ib,  s.  96 

A  chamber  in  an  inn  of  court  is  a  dwelling-bonse 
within  this  act.  ib.  s.  97 

A  lodging  in  Somer9et-hou$e  ^an  old  palace)^  or 
ff^hitehaUy  is  not  within  this  act.  ib. 

No  accessary  is  ousted  of  clergy  by  this  statute. 

496.  s.  98 

By  3  and  4  Will,  and  Mary,  c.  9.  whoever  shall 
asMt  another  to  break  any  dwelling-house, 
shop,  or  warehouse  thereunto  belonging,  in 
the  day-time,  and  steal  money  or  goods  to  the 
value  (jf  5s.  although  no  penon  be  therein^ 
shall  be  eicluded  from  their  clergy,    ib.  s.  99 

This  statute  not  mentioning  outhouses,  an  atsitt- 
ant  to  such  a  felony  in  an  outhouse,  not  being 
a  shop,  &c.  is  clearly  entitled  to  his  clergy. 

497.  s.  100 
The  accessaries  before  to  such  a  felony  in  an 

outhoute,  not  being  a  shop,  &c.  are  still  enti- 
tled to  clergy.  t^.  s.  101. 

But  all  principals  in  any  felony  within  39  Eliz. 
are  eicluded  from  clergy,  whether  in  the  same 
or  a  difierent  county.  i6,  s.  102 

By  8  and  4  Will,  and  Mary,  c.  9.  whoever  shall 

•  rob  any  •ther  person,  or  shall  astisty  &c.  to 
commit  such  offence,  shall  not  have  the  bene- 
fit of  his  clergy.  ib,  s.  103 

la  BoROLART  the  principal  is  ousted  of  clergy, 
by  1  Edw.  6.  c.  IS.  if  any  person  be  in  the 
house  at  the  time  of  the  breaking,  and  thereby 
put  in  fear.  ib,  s.  104 

By  18  Eliz.  c.  7.  principals  in  burglary  are  ex- 
duded  generally.  ib.  s.  105 

By  3  and  4  Wilt,  and  Mary,  c.  9.  accessaries  be- 
'  fore  the  fact  are  excluded.  ib. 

By  93  and  S5  Hen.  8.  and  3  and  4  Will,  and 
Mary,  c.  9.  principals  in  Arson  are  excluded 
from  clergy.  t6.  s.  107 

By  4  and  5  Phil,  and  Mary,  c.  4.  accessaries  to 
the  fact  before,  in  all  cases,  are  also  excluded. 

498.  s.  108 
By  I  Edw.  6.  c.  IS.  every  peer  is  allowed  clergy 

in  all  cases  wherein  others  are  excluded  by 
that  act,  except  wilful  murder.         ib,  s.  109 

Therefore  peers,  are  entitled  to  clergy,  unless 
ousted  by  some  statute  made  since  1  Edw.  6. 
or  revived  by  5  and  6  Edw.  6.  c.  10.  ib. 

By  the  above  statutes  clergy  is  taken  from  the 
offences^  but  aiders  and  abettors  are  not  named 
in  them.  ib.  (N) 

Clergt  might  be  demanded  by  the  antient  com- 
mon  lam  as  soon  as  the  prisoner  was  brought 
to  the  bar.  16.  s.  110 


But  ever  since  the  reign  of  Hen.  6.  it  has  been 
held  not  demandable  till  after  trial.  498.s.il0 

And  clergy  may  now  be  allowed  by  the  penon 
authorized  to  grant  it,  at  any  time,  or  under 
any  circumstances,  before  execution  actually 
done.  -  499.  s.  Ill 

The  Court  might  always  admit  to  clergy,  with- 
out its  being  demanded,  upon  evidence  of  the 
prisoner  beio^  a  clerk.  ib. 

Except  the  conviction  was  for  sacrilege,  or  break- 
ing the  prison  of  the  ordinary. '  ib. 

The  fempora/ judge  is  to  decide  whether  the  of- 
fence be  within  the  privilege,  and  whether  the 
prisoner  is  entitled  to  the  benefit,     ib,  s.  113 

How  far  the  canon  law  is  part  of  the  common 
law.  500 

While  the  title  to  clergy  depended  upon  reading 
the  vene,  the  temporal  mdge  over-ruled  the 
ordinary,  and  recorded  legit  or  non  legit,  ac- 
cording to  his  own  judgment.    *  ib. 

By  1  Edw.  6.  c.lS.  the  necessity  of  such  an  abiHty 
to  read,  in  the  case  of  a  peer,  is  taken  away. 

ib,  s.  114 

And  by  5  Ann.  c.  6.  the  necessity  of  such  read- 
ing is  also  taken  away  as  to  every  common  per- 
son. 501.  s.  115 

Anciently,  if  the  ordinary  demanded  or  refused 
his  clerk  against  law,  his  temporalities  might 
be  seized.  t^.  s.  116 

But  since  S5  Edw.  3.  c.  6.  the  ordinary  is  only 
liable  to  a  fine  for  contempt  of  the  quare  non 
admisit.  501 

In  what  manner  a  clerk  was  to  be  delivered  to 
the  ordinary,  and  afterwards  demetned  by  the 
common  law.  -   ib. 

By  4  Hen.  7.  c.  13.  commonen  convict  of  mur- 
der shall  be  marked  with  an  M,  and  of  other 
felony  with  aT,  on  the  brawn  of  the  left  thumb 
in  open  court,  before  they  are  delivered  to  the 
ordinary.  50S.  s.  121 

By  8  Eliz.  c.  4.  persons  admitted  to  clergy,  who 
have  before  committed  any  other  tuch  offence, 
and  have  not  been  indicted  for  the  same;  may 
be  indicted  and  tried  for  the  same,  as  if  they 
bad  not  been  admitted  to  clergy. 

503.  s.  ISS,  123 

All  persons  admitted  to  their  clergy  shall,  not- 
withstanding, be  put  to  answer  lor  all  other 
felonies.  504.  s.  126 

Since  these  statutes  a  conviction  for  a  felony 
within  clergy,  and  an  allowance  of  it  thereon, 
is  as  much  a  discbaree  of  all  precedent  felo- 
nies within  clergy  (though  not  of  any  others) 
as  it  was  before  the  statutes.  ib,  s.  1S7 

A  clerk  convict  admitted  to  clergy,'  has  by  it  a 
kind  of  statute  pardon,  thq  same  as  if  he  had 
made  his  purgation  at  common  law.  ib,  s.  128 

The  reasonableness  of  these  constructions  de- 
fended, ib. 

The  admission  of  clergy  restores  the  party  to  his 
credit,  and  enables  him  to  be  a  witness. 

505.  s.  1^9 

Quare,  if  a  pardon  would  have  this  effect,      ib. 

The  admission  to  clergy  ^ves  the  party  a  capa- 
city to  purchase  goods  and  to  retain  the  profits 
of  his  land.  ib.  s.  129 

The  lands,  &c.  which  the  ofitender  had  at  the 

\  time 


m 


A  TABI,E  OF  PRINClPAl.  M ATTERSL 


tjynip  qf  90||viG||f n  W^  Hm^  W^  ia  ^IkeSMoh  eQpi|||is8iD.ii0  a^j  km  am^  fialwMhMM^ 


fipgi  i{)al|  i}ot  l»(84iF^ft^  either  lijrpardoQ  or 

A  fMo^  VM^*^^  ftToi4B  •ny  prec^ept  1^  «cc 

»6. 

P|ifgllti<Mi  was  rather  connived  at  than  allowed 
by  rjbe  oaouBon  Ifiw.  ib, 

Jl^oifi  wbp  WF¥  ^^mpt  fcon^  l^opaix)g  iq  %hfi  band 
shall  have  the  same  privilege  without  it,  as 

.    pthars  .h»ve  w\t^  if*  606.  «.  13^ 

^ter  a  man  is  a^oMtjLed  to  \i\s  clergy,  i(  is  ac- 
tipRaUP  IP  pall  hini  ^  felon.  ii,  s.  l^S 

f^  ^  4>PP-  Pi  0*  whefe  persons  shall  be  burnt  in 
|h<3  hiipd,  ^,  ^he  jHdie^  ii9ay  a|s9  in  his  discre- 
tM^p  ^qoLHlit  the  o^f  p4^r  for  no^  less  than  six 
ipontbs,  nor  more  than  two  years,  to  the  bQPse 
pf  QorffxstioB,  ^c,  f^.  s.  13li 

^  19  Qeo.  3<  c.  74,  pprsons  oonvicted  of  felony 
wilbui  pifirgy,  upd  liable  to  be  burnt;  ip  (he 
handy  may,  intUfi4  *^^tci  bmruiingt  be  ordered 
^  pay  « ipoden^ie  ^ufi,  or  to  i^  publicly  or 
jNrif^ar  wbip)?e<Ja  but  «o^  niQr^  tba^  three 
linie^. '  507.  s.  135 

3HPh  whippipgt  &Q.  shall  hi|ve  the  lijie  eQ«pts 

.    dud  li^PIH^u^n^c^  as  burning  ip  ^he  band^  ib. 

pfit  tbif  a^t  shall  not  abridge  the  power  pf  the 
Qq^K^  U>  mj^wo^  GoayiBtfi  fpr  mai^slaxightar 
for  opp  yp^ri  aoF  aoy  of  (he  pow^$  pr  pifni^h- 
ppntf  given  by  5  Ann.  c.  6.  ib, 

PLERK  OF  THE  CROWN,  ASSIZE,  AND 

PEACE, 

Im  what  mmi«f  r  to  ovtifw  tba  «MiviaiBQii  w  atr 
taiodfis  of  oat  9dwn%^  lobii  plecQr,  in  order 
to  oust  him  on  a  demand  of  it  a  sesond  (ioie. 

CUPPING. 

See  Coin. 

COIN. 

%  Q  «^nd  7  Will-  31.  c.  XT,  whoever  shall  copvict 
a  copptarfeit^r  of  clipper  of  the  coin,  diall 
hpv^  40/.  (f,c,  193.  ^.  S5 

But  this  reward  abpUihed  by  ^8  Qeq.  3.  cb.  70. 

136 

Qy  111  Geo«  $,  a  38.  whoever  shall  copviot 
coputerfieiters  of  t()^  (^d,  silvpr  oc  popper 
copi  pf  the  realm,  shall  have  40/.  fqr  tha  two 
ihrst,  and  IQ/.  for  the  twQ  la^t  offences.  :(2S 
]3i;(  tbi9  il¥  abolished  by  58  Geo.^,  plf.  7Qi  ^26 

COLLATERAL. 
&e  Is9UB. 

COLLEGE  OP  PHYSICIANS. 
See  Pi^YsiciANS. 

COMMAND. 

See'  A^cvoMY* 

Confmans  of  cottatics  ia  tha  rtigi»  of  Edward 
tlia  Third  were  equivalent  to  freeholders. 

75.  s.  10 

COMMISSION. 

Thp  Q0Ud{t  of  the  constable  and  mariibal  W^y  be 
Mijep,  tor  flwaBgwnijWrr^  :|7.  s.  14 


ing  the  Petition  of  Right;  providad  ihay  are 

founded  ii*  pepeMity>  aud  we  Airtherapca^  of 

justice.  ift. 

The  king  cannot  grapt  j^HM  <KWftii»sioo% 

not  wprrapted  by  appiept  pcaoadeots,  %tide 

Courts. 
Commission^  to  saiaa  the  property  or  parsQp 

upon  suspicion,  without  prpcesa  or  indiotOMsnt, 

are  ille^l  and  vaidf  2<  9. 7 

All  commissions  must  be  agpepable  to  known 

stated  forias.  19 

Wbath^r  commissioqs  of  o^f^,  &o.  4a  not  aooae 

under  tba  gisoeral  potion  ^f  win^$'  SIK 

The  forip  of  a  eomaMision  of  the  peace*        43 
Whether  judges*  commissions  b9  d^tarmlned  by 

the  demise  of  (he  kwg*  ^,  4 

What  Qommissions  of  the  peaoa  are  not  SO  de- 

terinif)ad-  cb.  6 

COMMITMENT. 
Pepsqns  afippeheoded  fov  a^HBUoas  ackt  bailable^ 
or  wb^  refuse  bail  for  such  oflences  as  are 

baiUble,  asuai  be  ^afamittad.  174,  a.  1 

A  pe;r8on  in  the  pustgdy  of  a  aMCMn^^r,  who  lias 

uot  bis  bail  raady  upon  a  kakpnn^  eorpit  to  the 

king's  bepob,  oMiat  be  twsaipmUtad  to  the 

n^avshali  i6<.(N.  1) 

A  justice  pf  tba  paapa  may  hiwfttUy  «0iiiBBt  a 

persop  who  rafusas  to  pes(Arm  a  duty  ^idi 

tba  justice  is  authpriaad  to  tequira*      t^  a.  S 

All  parsonic  aa  w^H  private  aa  ofi^ciai»  haviqg  a 

fight  to  apprehend  for  treason  or  felony,  are 
juatified  ia  aa^rying  ihair-prisaalMr  to  iha  oea»- 
moo  gaol;  a^papt  that  cfitmt  aKa^do  this  by 
the  coipmand  ot  another,  and  a  ftrwlf  pfrton 

oannot*    .  #.  a.9 

And  it  is  moat  adviaabla  far  firtoo^  jMnaiu^  wlio 
mi^  apprehend  anothar  w  traasonor  fekmy, 
to  carry  hi«a  before  a  vpagiatrai^  that  be  may* 
6y  fttdii  mngit^r9te^  be  Qommitfad  or  bailaid.  tft. 

The  privy  coupeil,  or  %  vacrafary  of  aiaia,  may 
Coq|i(Uit  for  high  treason.  ITS.  s.  4 

The  ^esiiaa  examiaad,  whether  a  wcnatary  taf 
ytate,  pot  having  a  power  to  ai^amiaa  upon 
oath,  aan  have  a  power  to  ctammit.      ak  (N) 

The  ooav^oon  law  of  England  knows  of  no  such 
cofBKiiitiftg  madstvata  aa  a  sa^recary  af  state. 

i*w(N) 

The  lAvaral  aaaP9  in  which  oomnutineots  haive 
been  made  by  secvatanes  of  ataUw    ih.  (N«  4) 

Comsiitoanta  anisit  ba  ta  soma  prisoo  in  M/^ 
/afi4»and  ragnlwiy  ift  aagbt  ta  be  to  a  ooMinoa 
prifon.  17^  177 

Qy  31  Car.  9.  Q>  \%.  whoever  sMf  send  a  sol»» 
ject  of  l&ngUfnd  prisppar  ipto  SctatAaikdy  Ire- 
kpd,  Jersey,  Guernsey,  Tangiers,  or  any  of 
the  kiag's  domiams  api>aad>  shall  ba  ItjAbie  aa 
trabAa  eosts,  dOOt  damagai^  aad  iocar  a  pne- 
mt(af  rs.  176.  a.  5 

By  1)4  £dw,%  c,  10.  the  sherifis  shall  baira  tbe 
custody  of  gaols^  aud  employ  responsiUe  an- 
der-keepers.  tb.  8.6 

By  5  Han.  4«  c.  SO.  aoae  shall  be  impt isoaed  Hy 
any  jusitioa  of  the  peacoy  but  only  w  the  com- 
taotp  gaol.  tfr. 

Thp'  bias's  grant  of  isba  custody  of  prisoner^ 
GiMBOiittad  by  justicea  of  peaM  is  vaiil.  tfc.  a.  7 

.  None 
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jCfpM.oin  claiiE  a. prisoner  as  a  franchise  unless 
^  he.  have  also  a  gaol  delivery  176.  s.  7 

By  6  Geo.  1.  c.  19.  justices  may  commit  vagrants 
.  and  other  eriminals  either  to  the  common 
•    gaol  or  to  the  bouse  of  correction.  177 

An  offender  apprehended  in  one  county  for  a 
crime  committed  in  another,  may  be  brought 
.  before  a  justice  of  the  county  where  the  of- 
fence was  committed.  ib,  s.  8 
But  it  seems  the  stronger  opinion,  that  such  an 
offender  ought  to  be  carried  before  a  justice 
of  the  county  in  which  he  is  taken,  &c.       ib. 
An  offender  may  be  committed  to  the  next  gaol 
where  he  is  taken,  whether  in  the  same  county 
.    or  not.  tfr. 
By  2a.  Geo.  3.  c.  S6.  and  ^4  Geo.  2.  c.  55.  an 
.  offender  may  be  apprehended  in  one  county 
for  an  offence  done  tn  another  by  virtue  of  the 
warrant  being  indorsed.                               t6. 
If  it  be  a  bailable  offence,  he  may  be  bailed  by 
a  justice  of  the*  coanty  in  which  he  is  appre- 
hended.   If  it  is  not  bailable,  or  he  cannot 
find  bail,  he  shall  be  carried  back  into  the 
,  countv  from  whence  the  warrant  issued,  and 
there  be  either  committed  or  bailed.           ib. 
If  a  gaoler  refuse  to  take  the  charge  of  a  felon 
from  a  constable,  the  town  shall  keep  him  till 
the  gaol-delivery.                                 ib.  s.  9 
No  on%  without  special  reasons,  can  justify  the 
detention  of  a  prisoner  out  of  the  common 
^L                                                           ib. 
Practice  seems  to  have  authorised  a  commitment 
.  to  a  messenger  for  the  purpose  of  conveying 
.  hi^n  to  gaol.                                                 ib. 
By,  31  Car.  2.  c.  2.  no  person  in  custody  upon  a 
criminal  charge,  shall  be  removed  from  such 
custody  unless  by  habeas  carpuiy  or  other  legal 
writ,  except  where  the  constable  is  carrying 
him  to  the  common  gaol,  &c.  &c.              176 
By  2  &  3  Phil,  and  Mary,  c.  10.  every  justice  of 
peace  upoa  a  charge  of  manslaughter  or  fe> 
.  lony>  shall,  previous  to  commitment,  take  the 
^  examinatioa  of  such  prisoner,  and  the  infor- 
mation of  those  that  bring  him,  respecting  the 
fact  and  circumstances,  and  within  two  days 
after  shall  put  as  much  thereof  as  may  be 
material  to  prove  the  felony  into  writing,  and 
.  certify  the  same  to  the  next  gaol-delivery. 

178.  s.  11 
The  justices  shall  also  bind  the  witnesses  to 

appear  and  give  evidence,  &c.  ib. 

A  justice  cannot  detain  a  prisoner  an  unneces- 
sary length  of  time  under  pretence  of  further 
.  exanqination :  it  is  said,  three  days  is  a  rea- 
sonable time.  ib, 

A  CouunuzMT  must  be  in  writing,  under  band 
and  seal,  expressing  the  magistrate's  office 
and  authority ;  the  time  and  pmoe  at  which  it 
is  made»  and  be  directed  to  the  gaoler. 

179.  s.  18 
It  may  be  made  in  the  king's  name,  or  the  name 

of  the  person  who  makes  it,  or  it  may  be 
.merely  tested  by  hin».  ib,  s.  14 

The  usual  clause  in  a  commitment  desiring  the 

gW>ler  to  keep  his  prisoner  in  safe  custody,  is 

•BDMrelj  admonitory.  ib,  s.  15 

A  oomimtment  must  set  forth  the  crime  alleged 

lOL.  II. 


against  the  party  with  convenifent;  certainty, 
or  he  may  be  discharged  upon  habeas  corpus. 

179.8.16 

So  also  he  may  be  bailed  if  the  offence  be  loosely 
expressed.  «^' 

Commitments  for  high  treason,  or  felony  in  ge- 
neral, are  good.  *^- 
It  is  safe,  but  not  necessary,  to  set  forth  that  the 
party  is  charged  upon  oath;  for  where  the 
magistrate  hath  jurisdiction,  the  legality  of 
his  warrant  does  not  depend  upon  the  truth 
or  falsehood  of  the  information  on  which  it  is 
granted.  ib.  s.  IT 
Every  mittimus  must  have  a  lawful  conclusion. 

180. 8. 18 
What  shall  be  said  to  be  a  lawful  conclusion,  ib. 
By  S  Jac.  1.  c.  10.  persons  committed  to  goal 
bv  justices  of  the  peace  shall  bear  their  own 
charges,  which  shall  be  levied  by  distress  open 
their  goods,  &c.  ^« 

By  27  Geo.  2.  c.  S.  if  the  offender  shall  not  have 
wberewiti)  to  defray  the  charges  of  his  com- 
mitment, the  justice  shall  order  the  treasurer 
of  the  county  to  defray  the  same.  ib.  s.  20 
In  Middlesex  the  expenses  of  conveying  a  pri- 
soner to  gaol  shall  be  paid  l>y  the  overseers  of 
the  poor  of  the  parish  where  the  person  was 
apprehended.  1^1^ 

By  3  Hen.  7.  c.  3.  every  sheriff  or  gaoler  shall 
certify  the  names,  &c.  &c.  of  their  several 
prisoners  to  the  nest  gaol-delivery  to  be  ca- 
lendared. »*.  8'  21 
A  prisoner  lawfully  committed  cannot  be  dis- 
charged but  by  the  king;  or  by  the  grand  jury 
indorsing  ignoramus ;  or  by  acquittal  by  the 
trial  jury;  or  on  proelamatidn  by  the  gaol- 
delivery.  ^  ^  ,*^- 
But  a  person  committed  upon  a  suroicion  which 
afterwards  appears  to  be  groundless,  may  be 
lawfully  discharged.  i^* 

COMPUTATION. 
5ee  YxAB  AMD  Dat. 

CONCEALMENT. 
See  Court  Leet. 

CONFESSION. 

How  far  those  are  excluded  from  bail  who  shaU 
appear  guilty  by  confession.  150.  s.  40 

By  5  and  6  Eciw.  6.  c.  11.  and  7  Will.  3.  c.  3. 
high  treason  must  be  proved  by  two  lawful 
witnesses,  unless  the  party  without  violence 
confess  the  same  in  open  court.      35d.  s.  134 

These  words  meaa  a  confession  upon  the  ar- 
raignment of  the  party.  353.  s.  140 

If  a  prisoner  pleads  or  confesses,  he  shall  not  be 
treated  as  one  who  stands  mute  if  he,  be 
afterwards  obstinately   silent,  but  shall  be 

'   tried  or  condemned.  459.  s.  4 

An  express  confession  is,  where  a  person  di- 
rectly confesses  the  crime,  which  is  the  highest 
conviction  that  can  be,  and  may  be  received 
after  not  guUttfj  notwithstanding  the  repug- 
nancy. 466.  s.  1 

A  confession  of  an  indictment  of  trespass  estops 
the  defendant  to  plead  not  guilty  to  an  action  . 
for  the  same  trespass.  iff*  «•  ^ 

3  B  Qu^€ 


; 
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Qu^ref  whether  a  confession  of  a  capital  crime 
will  estop  not  guilty  to  an  appeal  for  the  same 
offienoe.  ^0,  s.  2 

Judges  will  not  record  a  confession  which  pnp- 
6a^fy  proceeds  from  fear,  foil j,  or  ignorance.  iB. 

Jn  wipUed  confession  isj  where  a  defendant  in  a 


The  lord  chancellory  keeper  of  the  seal,  the  lord 
high  steward,  the  lord  high  constable,  the 
judges  of  king's  bench,  and  master  of  the 
rolls,  are  conservators.  t6.  s.  3 

But  neither  privy  counsellors  nor  secretaries  of 
state  are  conservators.  i^* 


The  effect  of  an  implied  confession.  ib. 

No  confession  whatever  before  final  judgment 

will  deprive  the  defendant  of  taking  exceptions 

in  arrest  of  judgment,  to  errors  on  the  face  of 

the  record.  467.  s.  8 

Before  the  statute  articuli  cleric  dergv  was  re- 
fusal to  those  who  confessed  themselves 
guilty.  470.  s.  3 

fiy  the  constrction  of  artieuU  cJeri  clergy  was 
allowed  to  such  as  confessed  on  arraignment. 

ib, 

A  statute  which  ousts  clergy  from  those  who 
shall  be  found  guilty,  extends  to  those  whose 
confession  is  recorded.  478 

The  party's  own  confession  is  the  highest  con- 
viction. ^  508 

A  confession,  whether  upon  examination  in  pur^ 
suance  of  1  and  Ph.  &  M.  c.  13.  or  on  a  bail- 
ment or  commitment  on  8  and  3  Ph.  &  M. 
c.  10.  or  by  the  common  law,  or  in  discourse 
witH  private  persons,  may  be  given  in  evidence 
against  the  party  confessing,  but  not  against 
others.  594 

The  identity  of  the  examination  must  be  proved 
before  it  can  be  read  in  evidence.  505 

Confessions  obtained  by  the  flattery  of  hope,  or 
extorted  by  the  impressions  of  fear,  are  not 
admissible  in  evidence.  ib. 

All  acts  and  facts  which  arise  in  consequence  of 
even  an  extorted  confession  may  be  given  in 
evidence.  ib. 

The  statute  7  Will.  3.  prevents  a  confession  of 
high  treason,  unless  in  open  court,  from  having 
the  force  of  a  conviction.  596 

A  confession  must  be  taken  all  together,  and 
not  by  parcels.  ib, 

CONSENT. 

By  6  Rich.  2.  c  6.  if  women  after  ravishment 
consent  to  the  ravishers,  tbev  shall  forfeit 
their  estates,  &c.  to  the  next  of  blood.      344 

The  consent  of  a  woman  under  twelve  years  of 
age  is  considered  as  the  consent  of  one  under 
the  years  of  discretion :  and  therefore  such  a 
fenule  consenting  shall  not  lose  her  lands, 
&;c.  246.  s.  69 

It  is  not  conclusive  evidence  of  consent,  that  the 
woman  lived  with  the  ravisher,  and  bore  chil- 
dren to  him,  if  during  the  whole  time  she  was 
under  his  coercion.  ib. 

CONSERVATORS. 

Conservators  of  the  peace  were  by  the  common 
law  either  er  offkiOf  or  by  commission.       38 

The  king  is  the  pnncipal  conservator,  from  whom 
all  authority  of  this  kind  is  derived.      t6.  s.  1 

Neither  dukes,  earls,  nor  barons,  are  conserva- 
tors, ib. 


vator  within  the  county.  ^  39 

So  also  is  every  high  and  petit  constable  within 

their  respective  limits.  ib. 

There  were  also,  by  the  common  law,  conserva-- 

tors  of  the  peace  by  tenure.  i6.  s.  7 

Conservators  of  the  peace  by  election  were 

chosen  by  the  kingfs  writ.  ib.  8.9 

Extraordinary  conservators  of  the  peace  were 

also  appointed  in  times  of  danger.  40.  s.  12 
The  power  of  conservators.  38  to  40. 

CONSTABLES. 
See  Areests.    Bail.    Commiticent. 

Constables  are  officers  originally  instituted  by 
the  common  law,  and  were  not  first  appbinted^ 
by  the  statute  of  Winchester.  98.  s.  33 

The  object  of  their  office  is  the  preservation  of 
the  peace,  and  therefi>re  they  are  authorised  to 
arrest  felons,  and  all  suspicious  persons,  and 
to  suppress  affirays.  *^-.  «•  ^ 

Their  duty  is  to  present  all  offences  inquirable 
in  the  torn  or  leet.  .«*• 

The  constable  is  the  proper  officer  of  the  justice 
of  the  peace ;  and  bound  to  execute  his  war- 
rants. •*• 

The  office  of  constable  is  wholly  mimstenal,  and 
no  way  judicial.  ib.  s.  36 

Upon  special  cause  a  constable  may  appoint  a 
deputy.  ^  ^^ 

By  1  Will.  &  MaiT,  c.  18.  Protestant  dissenters 
elected  to  the  office  of  constable,  who  scruple 
to  take  the  oaths,  may  appoint  a  depnty.    it. 

Both  high  and  petit  constables  are  to  be  chosen 

'  and  appointed  and  sworn  in  by  the  sheriff  in 
his  torn.  ib.  s.  37 

A  custom  of  chusing  constable  by  either  the  torn 
or  the  decennary  is  good.  99.  s.  37 

The  court  leet  has  this  power  of  common  right. 

Qnuerey  if  a  custom  to  serve  the  office  by  turns  is- 
good.  100 

The  sheriff  of  the  torn,  and  steward  of  the  leet, 
having  power  to  appoint  constables,  have  also 
power  to  remove  tnem.  ifc.  s.  38 

A  sworn  attorney,  or  rather  officer  of  the  courts 
at  Westminster,  may  have  a  writ  of  privilege 
to  excuse  him  from  serving  the  office  of  con- 
stable. ^'  *:  ^^ 

And  no  custom  whatever  can  be  pleaded  against 

this  privilege.  •*• 

Practismff  bimristers,  and  servants  of  members 

of  parliament,  have  the  same  privilege.  s&. 
An  alderman  of  London  is  not  compellable  to 

be  a  constable.  '      d.  s.  40 

A  captain  of  the  king's  guards  has  no  privilege 

of  exemption  from  serving  the  office  of  coq-> 

stable  against  a  special  custom.         t6,  s.  41 ' 
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constable.  -\qq 

But  perhaps  both  the  captain  and  physician 
may  be  relieved  by  the  king's  bench,  iT  chosen, 

•  where  there  are  sufficient  besides,  and  no 
special  custom  against  it  tfr. 

Even  a  custom  cannot  exempt  fit  persons  from 
serving  the  offite.  (b, 

A  tenant  in  antknt  demesne  is  liable  to  serve  the 
office.  ,6.  (N) 

By  5  Hen.  8.  c.  6.  the  wardens  and  fellows  of 
the  company  of  the  harber-turgemi  were  ex- 

'  empted  from  the  office  of  constable.  101 .  s.  42 

By  the  equity  of  this  act,  and  by  custom,  all  sur- 
geons are  allowed  the  like  privilege.   ih,s,43 

By  18  Geo.  2,  c.  15.  which  divided  the  ntrgeoru 
from  ihebarberi  company — ^all  freemen  of  the 
corporation  of  surgeons  shall  be  exempted 

'  while  they  practise.  ib. 

By  32  Hen.  8.  c.  40.  the  president  and  fellows 
of  the  college  of  physicians  shall  not  be  chosen 
constables  in  London,  &c.  t6.  s.  44 

This  act  does  not  extend  to  any  other  physicians. 

ib. 

By  6  Will.  3.  c.  4.  regular  bred  apothecaries  are 
exempted  during  tlieir  practice.  ib,  s.  45 

By  1  Will,  &  Mary,  c.  18.  Protestant  dissenting 
teachers  are  exempted.  i6. 

By  10  &  11  Will.  3.  c.  23.  those  who  convict 
burglars  or  shoplifters  shall  have  a  certificate 
to  discharge  them  fi^m  serving  the  office. 

_        ^  102 

By  31  Geo.  2.  c.  17.  persons  at  or  above  63  years 
of  age  are  in  Westminster  exempted  from  the 
office.  if,, 

A  naturalized  foreigner  excluded  fit»m  offices  of 
.  trust,  is  thereby  rendered  ineligible  to  the  of- 
fice of  constable.  t6. 

A  college  barber  qfOsford  seems  exempted  fifom 
this  office.  j^. 

A  younger  brother  of  the  Trinity-house  is  not,  as 
such,  exempted  from  the  office  of  constable  by 
the  charters  of  that  fraternity.  %b. 

In  what  manner  a  person  chosen  may  be  pu- 

.  nished  for  refiising'  to  serve  the  office ;  and 
how  the  indictment  must  state  the  offence. 

t6.  s.  46 

ine  king  s  bench  may  avrard  a  mandamus  to  an 
inferior  court  to  swear  in,  restore,  or  discharge 
a  person  to,  o^  or  from  the  office  of  constable. 

103.  s.  47 

A  constable  is  the  principal  peace-officer;  and 
it  is  necessary  that  every  vill  should  be  fiir- 
nished  with  one.  t^.  s.  59 

Justices  may  not  only  swear  constables  chosen 
at  the  torn  or  leet,  but  may  also  nominate  and 
swear  constables  on  neglect  of  the  sheriffs  or 
lords.  a,. 

Justices  also  may  displace  constables  so  nomi- 
nated and  sworn.  t6. 

Quare  whether  the  sessions  may  not  swear  in  a 
constable  unduly  rejected  by  the  steward  of  a 
leet.  (^ 

A  single  justice  may  swear  in  a  constable  chosen 
by  the  leet.  I04.  (n.  4) 

In  all  cases  of  necessity  justices  may  chuse  any 
number  of  constables.  ib. 


J?!?^l??  P^ywcian  shall  serve  the  office  of|  Justices  had  power  to  nominate  and  swear  cpn- 
"'***    "  stables  on  default  of  the  torn  or  leet.  104.  s.  50 

By  13  &  14  Car.  2.  c.  12.  if  any  constable,  &c. 
shall  die  or  go  out  of  the  parish,  any  two  jus- 
tices may  make  and  swear  a  new  one,  until 
the  lord  shall  hold  a  pourt,  or  until  the  next 
sessions,  who  shall  approve  of  him,  or  appoint 
another,  &c.  ib. 

The  justices  in  sessions  may  discharge  a  consta- 
ble after  the  expiration  of  a  year,  and  put  ano- 
ther in  his  place,  until  the  loid  shall  hold  a 
court  as  aforesaid.  ib. 

But  the  sessions,  by  this  statute,  cannot  discharge 
constables  chosen  and  sworn  in  at  the  leet. 

ib,  (N.  5) 

An  appointment  by  the  sessions  '^  for  a  year,  or 
until  others  are  chosen"  is  not  good :  the  sta- 
tute must  be  strictiy  pursued.  ib. 

The  sessions,  upon  this  statute,  have  no  power 
to  appoint  a  constable,  but  upon  the  aefault 
of  the  leet.  ,         ib. 

The  king's  bench  will  grant  a  quo  warranto  a- 
gainst  a  constable  elected  at  a  vestry,  and 
sworn  in  by  the  sessions.  ib. 

A  constable,  &c.  may  apprehend  a  person  ex- 
posing a  child  in  the  streets,  &c.      120.  s.  19 

Where  in  making  an  arrest,  they  need  not  shew 
their  warrant.  135 

In  what  cases  they  may  execute  a  warrant  out  of 
their  own  precincts.  ib,  s.  30 

Whether  they  have  power  to  commit  or  bail 
those  whom  they  have  arrested.  140,145,174 


CONSTABLE  and  MARSHAL. 

Hie  office  of  high  constable  of  England  vras  an- 
tientiy  hereditary.  11 .  c  4 

But  since  the  reign  of  Hen.  8,  he  has  only  been 
appointed  pro  hac  vice.  ib. 

The  history  and*  aatient  jurisdiction  of  the  con- 
stable, ib. 

The  history  of  the  antient  marshals.  ib. 

By  8  Rich.  2.  c.  5.  no  pleas  concerning  the  com- 
mon law  shall  be  heard  or  determined  by  the 
constable  and  marshal.  12.  s.  4 

By  13  Rich.  2.  c.  2.  the  consts^les  shall  have 
cognizance  of  contracts  touching  deeds  of  arms 
and  war  out  of  the  realm,  and  of  thin^  touch- 
ing war  vrithin  the  realm,  not  cognizable  by 
the  common  law.  ib.  s.  5 

If  the  constable  exceed  this  jurisdiction,  the  party 
grieved  shall  have  a  privy  seal  directed  to  the 
constable  to  surcease  his  plea  until  it  be  dis- 
cussed in  the  council.  13 

By  1  Hen.  4.  c:  14.  appeals  of  things  done  out 
of  the  reahn  shall  be  tried  by  the  constable. 

ib,  s.  6 

How  far  the  court  of  the  constable  and  marshal 
hath  cognizance  of  points  of  honour  in  general. 

ib,  s.  7 

Whether  this  court  can  punish  private  persons 
for  marshalling  funerals.  ib,  s.  8 

Whether  this  court  can  be  holden  by  the  lord 
marshal  alone  without  the  constable.  ib. 

Whether  this  court  can  take  cognizance  of  trea- 
son, ib. 

In  what  manner,  and  by  what  law  the  court  of 
the  constable  and  marahal  proceeds.  ib, 

3b2  It 


IGO 
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It  19  questioned,  whether  an  infonnatioti  mayi' 
not  be  brought  in  this  court  by  the  attorney- 
general.  16.  8. 12 

This  court,  if  it  exceed  its  jurisdiction,  may  be 
prohibited  by  the  courts  of  common  law. 

t6.  S.13 

"lliis  court,  upon  urgent  necessity,  may  be  holden 
by  commissioners,  without  the  earl  marshal.  1 7 

The  lord  high  constable  of  England  is  by  virtue 
'  ofhis  office  a  conservator  of  the  peace.  38.  s.  2 

CONSTRUCTION. 

See  Statute. 

CONTEMPTS. 

Every  court  of  record  may  impose  reasonable 
fines  on  all  such  as  shall  be  guilty  of  con- 
tempts  in  the  face  of  the  court.  4.  s.  15 

It  is  said  that  every  such  court  except  the  court 
leet,  may  also  imprison  the  offender.  5 

It  b  a  contempt  to  use  opprobrious  language  to 
a  judge ;  or  for  an  officer  to  refuse  to  do  his 

•  duty.  4 

The  sheriff,  in  his  torn,  may  fine  for  contempt.  93 

And  this  fine  needs  no  other  affeerement  than 
the  judge's  order.  95.  s.  19 

A  commitment  by  the  chief  justice,  without  shew- 
ing any  cause  whatsoever,  shall  be  intended 
to  be  for  a  contempt.  149 

Persons  committed  tor  contempts  are  not  bail- 
able. 149,161,167 

An  attachment  is  grantable  against  persons  guilty 
of  contempt.  206.  s.  1 

A  contempt  m  the  fiice  of  the  court,  or  by  con- 
fession on  oath,  may  be  immediately  recorded, 
and  the  offender  committed  and  punished. 

206 

On  a  contempt,  complained  qf  by  affidaoit,  the 
court  will  either  onler  the  offender  to  answer 
-  it,  or  make  a  rule  to  shew  cause  why  an  at- 
tachment should  not  issue  against  him.        t(. 

If  the  contempt  be  of  an  exorbitant  nature,  af- 
fecting the  court  itself,  they  will  grant  an  at- 
tachment in  the  first  instance.  ih. 

In  what  manner  the  offender  may  purge  the  of- 
fence in  answering  interrogatories.  207 

Where  a  sheriff  shall  be  in  contempt  for  not  ex- 
ecuting a  writ,  &c.  208,  209 

In  what  instances  the  ;nisconduct  of  attomies 
shall  be  considered  as  contemptuous  to  the 
court.  210,211 

How  far  jurors  may  be  punished  for  contempts. 

212. 216 

How  far  the  conduct  of  inferior  judges  shall  be 
thought  contemptuous  of  the  superior  courts. 

217 

In  what  cases  barristers  may  be  punished  for 
contempL  219 

Gaolers  may  be  guilty  jpf  contempt,  &c.  ib. 

Peers  of  the  realm  are  punishable  for  coutempts, 
&c.  220 

The  most  remarkable  instances  of  contempts,  ib. 

Where  persons  are  punishable  for  contemptuous 
words  or  writings  concerning  courts.         221 

Of  contempts  to  the  rules  and  awards  of  the 
court.  222 


CONVICTION. 


Conviction  establishes  the  guilt  of  the  offenderi 
and,  by  destroying  the  probability  ofhis  inno- 
cence, renders  him  incapable  of  being  bailed^ 
except  by  the  superior  discretion  of  the  king's 
bench.  150«  ITO 

CONVICTS. 
See  Cleroy.    T&ANSPOKrATioN. 

COPY  OF  INDICTMENT. 

By  the  common  lam  it  was  always  denied  io 
treason  and  felony.  557.  s.  14 

On  a  legal  exception  being  taken,  the  court  will 
grant  a  copy  of  so  much  of  the  indictmtot  a» 
relates  to  the  exception.  &. 

The  court  will  grant  a  copv  of  the  heads  of  an 
indictment,  so  as  to  enable  a  prisoner  to  fraine 
a  plea  in  bar,  &c.  to  the  charge  against  him. 

By  7  Will.  S.  persons  indicted  for  high  treason^ 
except  counterfeiting  the  coin,  &c.  &c.  shall 
have  a  true  copy  of  the  whole  indictment  five 
days  before  their  trial.  ib. 

This  roust  be  intended  five  da^s  before  his  «r- 
raignmentf  because  the  pnsoner  pleads  in- 
stanter  upon  his  arraignment.  i^. 

By  7  Ann.  c.  21.  copies  of  all  indictments  for 
high  treason,  except,  &c.  shall  be  delivered  to 
the  party  indicted  ten  days  before  the  trial  in 
the  presence  of  two  witnesses.  ib» 

Lord  George  Gordon^s  the  first  trial  upon  this 
act  after  it  took  effect.  658 

CORONERS. 

Coroners  were  formerly  the  principal  conserva- 
tors of  the  peace.  73 

They  are  of  equal  antiquity  with  the  sherifis.  •(. 

Coroners  are  either  virtute  officii^  or  by  charter, 
or  by  election.  ib.  (N) 

By  the  stat.  West,  they  shall  be  chosen  throogh 
all  shires,  of  the  most  sufficient  knights^  vrho 
shall  best  attach  the  pleas  of  the  crown.        ih. 

It  is  no  good  cause  to  remove  a  coroner  that  he 
is  not  a  knight.  ih. 

By  14  Edw.  3.  no  coroner  shall  be  chosen,  un- 
less he  have  sufficient  in  the  county  to  answer. 

74.  s.  4 

Coroners  are  elected  by  the  freeholders  by  virtue 
of  the  king's  writ  issuing  ont  of,  and  after- 
wards returned  into  the  chancery.         ib.  s.  5 

Therefore  their  authority  does  not  determine  h 
the  demise  of  the  king. 

The  form  of  the  writ  fisr  the  election  of  a  coro- 
ner, ib.  s.  6 

The  coroner  elected  by  virtue  of  this  writ,  shall 
be  sworn  by  the  sheriff  lawfully  to  execute  his 
office.  ib.  s.  7 

If  he  is  insufficient  to  pay  bis  fines,  &c.  the 
county,  as  his  superior,  shall  answer  fer  him. 

ih.  s.  8. 

By  28  Edw.  3.  c.  6.  all  coroners  of  counties 
shall  be  chosen  by  the  freeholders  at  fbil 
county  court.  ib.  s.  9  and  lO 

The  king  may  claim  the  inuicfaise  of  appointing 
coroners  by  prescriptions.    And  ottier  lords 

maj 
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' '  msy  daim  it  by  grantB  from  the  crown.  No 
suli^ect  can  claim  it  by  prescription.  75. 8. 11 

Coroners  may  be  discharged  by  the  writ  de  co- 
ranatore  esonerando  for  want  of  leisure  to  ex- 
ecute their  office;  or  by  being  chosen  ver- 
deror  ;  or  for  not  having  sufficient  property; 
or  for  bodily  infirmity^  or  old  age ;  and  per- 
hapt  for  following  a  trade,  t6.  s.  12. 

This  writ  recites  the  cause  of  his  dischaige,  and 
then  commands  the  sheriff  to  chuse  another. 

ib. 

The  issuing  of  this  writ  is  in  the  discretion  of 
the  court  of  chancery ;  and  the  defendant 
must  have  notice  of  the  application  made  for 
it.  ib.  (N) 

The  power  of  the  old  coroner  is  ipso  facto  extin- 
tinguished  by  the  election  of  a  new  one  by  the 
freeholders.  t^.  (N) 

The  old  Coroner  may  controvert  the  truth  of  the 
suggestion  upon  which  a  writ  de  coronatore 
exonerando  is  obtained  by  a  commission  from 
the  chancery,  and  on  disproving  it  he  shall  not 
be  removed,  or  if  removed,  restored.  75 

A  coroner  may  inquire  of  a  felony  committed  on 
the  arms  of  the  sea,  and  on  the  sea  between 
high  and  low  water  mark  when  the  tide  is 
out.  76.  s.  14 

The  coroner  has  iurisdiction  on  board  a  vessel 

lying  in  a  harbour,  to  take  an  inquisition  of 

jelo  de  te.  ib,  (N) 

Bow  far  a  coroner  of  the  county  may  intermed- 
dle with  offences  done  withm  the  verge  of 
the  court,  and  Wie  versa.  ib. 

The  statute  de  officio  corohatoris  recited,  which 
describes,  very  circumstantially,  the  manner  in 


If  a  view  cannot  be  had  by  the  coroner,  an  en- 
qnii^  shall  be  made  by  justices,  &c.  on  the 
testimony  of  witnesses.  80 

None  can  take  an  inquest,  on  view,  in  any  case, 
but  the  coroner.  ih. 

The  kin^s  bench  will  refuse  to  file  a  coronei^s 
inquisition,  if,  on  an  affidavit  of  the  proceed- 
ings, it  appear  to  have  been  impropeiiy  taken. 

ib.  8.  24 

It  is  not  necessary  that  the  tHem  and  the  inguiti' 
tion  should  be  both  taken  at  the  same  place. 

81.  s.  25 

A  coroner  has  no  power  to  inquire  of  any  acciss- 
saries  to  a  felony  after  the  fact,  ib.  s.  26 

A  coroner  may  inquire  of  accetsaries  before  as 
well  ?a  of  principaUf  and  also  whether  they 
did  Jly  for  the  ofience ;  for  which  Jiight  they 
forfeit  all  their  goods  and  chattels.  t6. 

The  coroner  ought  also  to  incjuire  into  the  cir- 
cumstances, and  of  the  thins  which  caused 
the  death ;  and  if  it  happened  from  a  bridge, 
&c.  being  out  of  repair,  the  town  shall  be 
amerced.  ib.  s.  28 

A  coroner  who  is  remiss  in  doins  his  office  on 
being  sent  for,  shall  be  amerced.        ib.  s,  29 

By  3  Hen.  7.  c.  1.  the  coroner  may  inquire  if 
the  township  have  been  negligent  in  not  ap- 
prehehding  a  murderer;  and  if  the  coroner  be 
remiss,  and  not  make  inquisition  on  the  dead 
body,  he  shall  forfeit  5/.  t^. 

An  inquisition  by  justices,  on  the  default  of  the 
coroner,  must  be  done  openfy,  or  it  shall  be 
quashed.  ib.  (N.  8) 

A  coroner  who  imposes  on  his- jury  may  be  com- 
mitted.. t6.  (N.  9) 


which  the  coroner  shall  take  an  inquisition  of  By  3  Hen.  7.  c.  1.  coroners  shall  certify  their  in* 


death.  78 

This  statute  is  only  in  affirmance  of  the  common 
law,  and  therefore  the  coroner  shall  still  take 
inquisition  of  such  as  die,  &c.  in  gaol,  although 
this  is  not  directed  by  the  act.  79.  s.  21 

It  is  sufficient  if  the  inquisition  state  that  it  was 
taken  by  the  oaths  of  latoful  persons  of  the 
county f  although  the  act  directs  it  to  be  by 
the  oaths  of  persons  of  the  next  adjacent 
towns.  80.  s.  22 

It  must  appear  at  what  place,  and  by  what  jurors, 
by  name,  the  inquisition  was  taken,  and  that 
they  were  sworn,  and  perhaps,  that  they  were 
of  the  next  towns,  &c.  ib. 

The  coroner  has  no  manner  of  power  to  take  an 
inquest  of  death  without  a  view  of  the  body. 

ib.  s.  23 

If  a  dead  body  be  buried,  or  suffered  to  putrify, 
before  the  coroner  hath  taken  his  view,  the 
offender  shall  be  amerced.  ib. 

And  it  is  indictable  as  a  misdemeanour  also. 

ib.  (N.  5) 

The  coroner,  within  convenient  time,  may  order 
a  buried  body  to  be  taken  from  the  grave  in 
order  to  take  his  view,  where  it  has  been 
either  omitted  or  insufficient,  or  where  the 
first  inquisition  is  quashed.  80 

But  this  must  be  by  order  of  the  king's  bench, 
who  will  exercbe  their  discretion  upon  the 
time  which  has  elapsed  sobseqoent  to  the  in- 
terment, ib.  (N.  6) 


quisitions  to  the  next  general  gaol-delivery. 

t^.  s.  30 

By  1  &  2  Philip  and  Mary,  c.  13.  coroners  shall 
take  the  depositions  of  the  witnesses  in  writ- 
ing, and  bind  them  over  to  appear  at  the  next 
gaol-delivery,  &c.  &c.  82 

By  1  Hen.  8.  c.  7.  if  any  coroner  shdl  not  do 
his  office  himself,  he  shall  forfeit  40<.  ib.  s.  32 

By  25  Geo.  2.  c.  29.  coroners  convicted  of  ex- 
tortion or  neglect  of  duty  shall  be  amerced 
and  displaced.  ib.  s.  33 

Anciently,  the  coroner's  jury,  on  acquitting  a 
defendant,  were  obliged  to  find  who  did  com- 
mit the  fact :  they  now  generally  find  that  it 
was  done  by  persons  unknown.  83 

The  high  credit  which  the  law  pays  to  a  coro- 
ner*s  inquisition.  88,  89 

Whether  coroners  may  take  inquisition  of  other 
felonies  than  those  of  homicide.         83.  s.  35 

By  4  Ed  w.  1.  the  coroner  may  inquire  of  freomre 
trofoe,  and  of  royal  fishes,  as  sturgeons,  whales, 
&c.  84.  8. '36,. 37 

A  coroner  in  the  county-court  may  receive  an 
appeal  of  any  felony  or  mayhem,  upon  pledges 
to  the  sheriff  to  prosecute  the  suit.      tb.  s.  39 

But  the  sheriff  must  be  present  to  reoeivc'the 
counter  roll,  or  the  appeal  is  not  well  received. 

ib. 

A  coroner  cannot  receive  an  appeal  for  an  of- 
fence committed  oat  of  his  coUnty.    ib.  s.  40 

A  coroner  may  receive  the  appeal  of  on  approver, 

or 
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or  take  the  confessioo  of  a  felony  done  in  any 
county.  84.  6.  40 

Before  Magna  Charta,  coroners  might  try  of- 
fenders as  well  as  receive  accusations  against 
tbem.  85.  s.  41 

But  now  no  sheriff,  constable,  coroner,  or  other 
bailifif  of  the  king,  shall  hold  pleas  of  the 
crown.  ib. 

The  coroner  may  award  process  on  appeals^  till 
the  exigent.  85 

And  qtuere  if  he  may  not  proceed  to  outlawry,  ib. 

An  appeal  'may  be  moved  from  the  coroner  by 
certufrari  into  either  the  kiqg's  bench  or  chan- 
cery,^ directed  to  the  coroner  and  iker^y  but 
hot  to  the  tkeriff  only.  ib. 

The  coroner  may  receive  the  appeal  of  an  ap- 
prover without  the  presence  ofaie  sheriff,  and 


melmi  inquirendum  shall  issue  to  oommiasieo' 
ers^  who  shall  ezamfne  the  fact  by  witnesses. 

89.  s.  56 

But  where  a  coroners  inquisition  is  quashed  for 
defect  of  form,  the  coroner  shall  again  take 
the  inquisition.  ifr. 

The  chief  justice  of  the  king's  bench  is  the  so* 
preme  coroner  all  over  England.        10.  notis 

COSTS. 

See  Certiora&i.    Infoamation. 
For  costs  on  an  information.  389 


In  what 
tachment. 


COUNSEL, 
cases  counsellors  are  liable  to  an  at- 
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may  award  process  thereon  to  outlawry,  ex-  If  a  prisoner  indicted  of  felony  offers  an  excep- 


cept  in  a  foreign  county.  ib,  s.  43 

The  coroner  may  record  the  confession  of  the 

breach  of  prison  of  a  felon,  &c.  &c.    ib,  s.  44 

Before  21  Jac.  1.  c.  28.  which  abolishes  the  plea 

of  sanctuary,  he  might  take  an  abjuration.  86 

Tlie  law  concerning  sanctuaiy  and  abjuration 

explained.  ib. 

The  judicial  act  of  one  coroner  is  of  equal  force 

as  if  all  the  other  coroners  had  joined  in  it.  ib. 

But  in  ministerial  acts  all  the  coroners  of  the 

county  must  join.  ib,  (N.  12) 

By  Stat,  West.  1.  c.  10.  no  coroner  shall  demand 

or  take  any  thing  from  another  for  doing  his 

office.  ib,  s.  46 

By  3  Hen.  7.  c.  1.  coroners  upon  every  inquisi- 
tion on  view  of  a  dead  body  shall  have  13s. 
Ad,  ib,  s.  47 

By  1  Hen.  8.  c.  7.  coroners  shall  do  their  office 
without  any  fee.  87.  s.  48 

By  25  Geo.  2.  c.  29.  coroners  for  every  inquisi- 
tion on  view  of  a  body  not  dying  in  gaol,  shall 
have  20s,  and  also  ^d,  for  every  mile  they  shall 
travel,  over  and  above  the  13s.  Ad,  above 
mentioned,  to  be  paid  out  of  the  county  rates; 
and  for  every  inquisition  of  a  body  dying  in 

.  gaol,  such  sum,  not  exceeding  20«.,  as  the 
quarter  sessions  shall  direct.  ib. 

This  act  only  extends  to  coroners  of  counties,  ib, 

A  coroner's  record  of  an  abjuration,  or  confes- 
sion by  an  approver  of  felony,  or  of  prison 
breach,  cannot  be  traversed.  88 

But  the  circumstances  may  be  inquired  of  by 
witnesses,  to  inform  the  conscience  of  the 
judge.  ih. 

The  coroner's  record  of  an  escape  cannot  be 

^  traversed.  ib,  s.  53 

The  coroner's  record  of  a  flight  found  cannot  be 
traversed,  nor  the  consequent  forfeiture  con- 
trouled  by  any  subsequent  finding  of  the  trial 
jury.     Sed  quare,  ib,  s.  54 

The  coroner's  record  of  folo  de  se,  being  moved 
by  certiorari  into  the  king's  bench,  may  be 
traversed.  89.  s.  55 

The  coroner  possesses  a  ministerial  office  as  the 
sheriff's  suosritutc,  &c.  &c.  t6.  (N.  14) 

Upon  what  occasions  he  shall  execute  writs  in- 
stead of  the  sheriff.  ib. 

If  a  coroner  take  an  inquisition  corruptly, 


a 


tion  to  the  indictment,  for  any  error  respect- 
ing the  grand  jury,  be  shall  have  counsel  as- 
signed. ,  300.  s.  29 
At  common  law,  no  counsel  shall  be  allowed 
a  prisoner,  whether  peer  or  commoner,  upon 
the  general  issue,  upon  au  indictment  of  trei^- 
son  or  felony,  unless  some  point  of  law  arise 
proper  to  be  debated.  554 

This  rule  of  law  defendea.         '  ib. 

Counsel  are  allowed  in  an  appeal.  The  reason 
of  it.  555 

The  court  will  assign  counsel  where  it  is  doubt- 
ful if  the  facts  proved  amount  to  the  crime 
charged ;  or  whether  the  witnesses  be  legally 
admissible ;  or  the  jurors  be  lawful  jurors ;  or 
the  indictment,  process,  &c.  erroneous,  ib,  s.  4. 

But  the  prisoner  must  propose  the  point ;  and 
the  court  will  judge  whether  it  is  of  sufficient 
importance  to  require  counsel.  ib. 

Any  one  may  be  counsel  for  a  prisoner,  witheat 
assignment,  for  matters  collateral  to  the  point 
in  issue,  as  the  pleading  a  pardon,  assign- 
ing error  to  reverse  outlawry,  or  any  speciai 
matter.  w,  s.  S 

On  the  trial  of  a  peer,  if  a  question  arise  con- 
cerning parliamentary  proceedings,  the  lords 
will  not  permit  counsel  to  argue  it.        ib.  s.  6 

An  amicus  curia  may  inform  3ie  court  of  anj 
error  in  the  record.  ib,s,7 

A  counsel  cannot  assist  a  man  in  prison  for  a 
capital  crime,  and  prepare  him  for  his  trial, 
without  being  assigned  by  the  court.  556 

By  the  indulgence  of^the  court,  counsel  may  as- 
sist prisoners  both  in  prison  and  at  the  bar.  ib. 

But  in  strictness  they  ought  not  to  interpose  in 
matters  of  fact.  t6. 

Nor  ought  prisoner  to  have  the  assistance  of  any 
papers  drawn  by  counsel.  t6. 

After  counsel  are  assigned,  they  cannot  be  dts- 
chai^ed  without  the  prisoner's  consent,  ib.  %,  8 

The  court  vrill  frequently  add  more  counsel  to 
those  first  assigned.  ift. 

The  court  cannot  assign  a  kin^s  counsel  to  an 
appellee.  ib,  s.  9 

A  king's  counsel  may  be  either  for  or  a^nst  an 
appellee.  ib^ 

By  7  Will.  3.  c.  3.  persons  accused  of  high  trea- 
son 
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toDi  whereby  corruption  of  blood  eosaes,  &c. 
or  tor  mispnsioQ  of  such  treason,  may  make 
Jidl  defenot  by  counsel,  not  exceeding  iwo, 
who  snail  be  assigned  by  the  cqurt  on  the 
prisoner's  desire,  and  have  free  access  to  him 
at  all  seasonable  hours.  556.  s.  10. 

A  question  has  been  made  (by  Duller,  Jt»/ice), 
whether  the  request  of  counsel  ought  not  to  be 
made  by  the  prisoner  tn  perton,  ib.  notis. 

If  aay  person  be  outlawed  for  such  treason,' and 
after  take  his  trial,  he  shall  have  the  benefit 
of  the  act.  t^.s.  11 

By  M  Geo.  2.  c.  30.  persons  impeached  by  the 
Commons  of  Great  Britain  ot  any  such  hieh 
treason,  &c.  &c.  may  make  full  defence  by 
two  counsel  to  be  assigned  on  the  application 
of  the  party  at  any  time  after  the  articles  shall 
be  exhibited.  ib. 

COUNT. 

Where  the  count  doth  not  pursua  the  writ,  it 
may  be  pleaded  in  abatement.  248 

For  the  form  of  a  count  in  appeal.         248.  252 

For  the  form  of  a  count,  or  avowry,  for  the  reco- 
very of  an  amercement.  95 

Where  a  woman's  consent  to  a  ravisher  shall  be 
t^en  by  implication  in  a  count  in  appeal  of  a 
rape.  245.  s.  63 

COUNTER  ROLL. 

The  sheriff  shall  keep  a  counter-roll  with  the 
coroner.  •  84.  s.  39 

COUNTY. 
See  Grand  Jubt,  Jurors,  Trial. 

No  grand  jurors  can  indict  any  offence  which 
doth  not  arise  within  the  limits  of  the  county 
for  which  they  are  returned.  301.  s.  34 

Tlie  finding  any  collateral  matter,  expressly  al- 
le^d  in  an  indictment,  to  have  happened  in  a 
different  county,  is  void.  ib. 

If  the  county  be  expressed  in  the  margin  of  the 
indictment,  the  vill  in  which  the  offence  is 
laid  diall  be  intended  within  the  county,     ib. 

A  man  cannot  be  found  guilty  on  evidence  of 
the  fact  being  done  out  of  the  county  in  which 
it  is  laid  in  the  indictment.  ib. 

By  2  and  3  £dw.  6.  c.  34.  if  a  man  be  stricken 
or  poisoned  in  one  county,  and  die  thereof  in, 
another,  the  offender  may  be  tried  where  the 
death  shall  happen.  302.  s.  36 

ff  a  fiict  in  one  county  prove  a  n  usance  to  ano- 
ther, it  may  be  tried  in  either  county,  t^.  s.  37 

How  bigamy  shall  be  tried  where  one  of  the 
wives  was  married  in  a  foreign  county. 

303.  s.  39 

A  woman  taken  by  force  in  one  county  and  car- 
ried into  another,  may  be  tried  in  the  second 
county.  ib,  s.  40 

Stat.  59  Geo.  3.  c.  27.  where  goods  are  stolen 
m  trantitu  from  on  board  any  barge  or  boat 
in  which  they  are  carrying  the  fact  may  be 
alleged  to  have  happened  in  any  county  through 
which  they  pass.  302.  (N.  1) 

By  Stat.  59  G.  3.  c.  96.  the  same  provision  is 
-  enacted  with  respect  to  stage  ccmches,  &c. 

303.  notit. 

By  8.  2.  of  the  last  act,  felonies  committed  on 


the  borders  of  two  counties  may  be  indicted 
in  either.  303 

If  a  record  be  embezzled  partly  in  one  county 
and  partly  in  another,  the  offender  cannot  be 
tnedforjelany  in  either.  ib.  s.  40 

By  26  lien.  8.  c.  6.  felonies  in  WaUi  shall  be 
tried  in  the  next  adjoining  Englith  county. 

304 

An  acquittal  in  Wales  will  bar  an  indictment 
for  the  same  offence  in  an  English  county. 

304  s.  42 

In  what  counties  felonies  committed  out  of  the 
realm  may  be  tried  by  virtue  of  special  com- 
mission, ib. 

By  2  and  3  £dw.  6.  c.  24.  an  accessary  in  one 
county  to  a  felony  in  another,  may  be  indicted 
and  tried  in  the  same  county  where  he  was 
accessary.  455 

From  what  county  the  jury  is  to  be  returned, 
{See  Jurors).  ch.  40 

Execution  ought  not  to  be  awarded  into  a  diffe- 
rent county  fix)m  that  wherein  the  party  waa 
convicted,  except  the  record  be  removed  into 
the  king's  bench,  which  may  award  execution 
in  the  same  county  wherein  it  sits.     656.  s.  2 

Where  process  is  well  awarded  into  a  county 
different  firom  that  wherein  the  court  sits  fix)m 
which  it  is  awarded.  393 

Regularly  all  offences  are  to  be  determined  id 
the  county  where  they  are  committed;  and 

'    the  king  cannot  authorise  them  to  be  heard  in 
'any  other.  23.  s.  19 

If  the  king  grant  a  city  the  privilege  of  being  a 
county  of  itself,  as  Gloucester,  distinct  from 
the  county  in  which  it  lies,  with  a  reservation 
that  the  justices  for  the  county  may  sit  in  such 
city,  it  makes  the  city  for  such  purpose  part 
of  the  county,  and  an  indictment  found  in  the 
city  for  an  offence  committed  in  the  county  is 
good.  t^ 

By  special  custom  indictments  of  offences  within 
a  county  may  be  taken  in  a  place  out  of  it.  ib. 

The  king  may  grant  that  indictments  found  in 
one  county  shall  be  determined  in  another; 
but  the  jurors  must  come  from  the  proper 
county.  ib. 

No  judge  of  assize  shall  sit  in  the  county  wherein 
he  was  bom.     Qustre.  '  37 

By  19  Geo.  3.  c.  74.  the  judges  lodgings  upon 
the  circuits  shall  be  taken  to  be  TOth  vrithin 
the  county  at  large,  and  the  county  of  any  ad- 
joining city.  ib. 

How  far  justices  of  the  peace  for  a  county  may 
act  out  of  it,  or  within  a  liberty.  48 

In  what  county  an  appeal  of  death,  larceny,  or 
rape,  must  be  brought. 

233.  s.  35.  238.  s.  47.  246.  s.  71 

A  coroner  cannot  receive  an  appeal  out  of  the 
county  for  which  he  is  coroner;  but  he  may 
receive  an  abjuration,  or  the  appeal  of  an 
approver,  out  of  his  county.  84.  s.  40 

In  what  cases  a  coroner  may  award  process  out 
of  his  own  county.  85.  s.  43 

How  far,  and  under  what  circumstances  an 
offender  may  be  arrested  in  one  county  for  an 
offence  committed  in  another,  vide  Commit' 
ment. 

A  city 
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A  city  and  coaoty  thereofi  where  they  shall  be 
considered  as  prima  facie  equivalent.  203 

COUNTY  COURT. 
See  Torn.    Court  Leet. 

COUNTY  PALATINE. 

See  Palatine. 


COURTS  IN  GENERAL. 
See  Appeal.    Attachment.    Inferior 

Court. 

'No  court  whatsoever  can  possess  crtndnal  juris- 
diction, unless  it  some  way  or  other  derive  it 
from  the  crown.  1.  s.  1 

The  king  cannot  himself  sit  in  judgment  upon 
an  J  indictment,  because  he  is  a  party.  1.  s.  2 

Anciently,  kings  sat  in  courts  as  spectators,  and 
for  the  pnrpose  of  adding  solemnity  to  the 
proceedings.  ih. 

The  king  has  delegated  all  his  power  of  judicar 
ture  to  the  several  courts  of  justice.  2 

The  known  and  established  rules  which  by  im- 
memorial usage  prevail  in  courts  of  justice, 
can  only  be  altered  by  the  legislature.  i6. 

The  king  cannot  give  any  addition  of  jurisdiction 
to  an  ancient  court;  and  therefore  the  com- 
^"fion  pWu  cannot  be  a)ithorised  to  inquire  of 
felony  or  treason.  2.  s.  4 

The  king  cannot  even  grant  a  judicial  office  for 
life,  which  has  wuaUy  been  granted  at  will. 

t6.  s.  5 

The  administration  of  justice  highly  concerns 
the  safe^  of  the  subject,  and  the  law  is,  there- 
fore, jeatoas  of  any  lind  of  innovation .  tfr.s.6 

Commissions  to  seize  the  property  or  imprison 
the  person  upon  suspicion,  without  indictment 
or  legal  process,  are  void.  ih.  s.  7 

The  king  cannot  grant  any  new  commission  not 
warranted  by  ancient  precedents.         ib.  s.  8 

Judges  must  derive  their  authority  from  the 
crown  by  a  legal  conmiission ;  and  they  must 
also  exercise  it  in  a  legal  manner.     •    ifr.  s.  9 

Where  there  are  divers  judges  of  a  court  of  re- 
cord, the  act  of  one  of  them  is  effectual,  ex- 
cept the  commission  expressly  require  more. 

3.  s«  10 

By  the  common  law,  all  patents  of  justices  of 
either  bench,  barons  of  the  exchequer,  she- 
rifis,  escheators,  commissioners  of  oyer  and 
terminer,  gaol-delivery,  and  of  the  peace,  de- 
termine by  the  death  of  the  king  who  made 
them.  1*6.  s.  11 

But  no  judicial  office  by  chaiter  so  determines. 

ib. 

By  7  and  8  Will.  3.  c.  27.  no  commission,  either 
civil  or  military,  shall  determine  by  the  king's 
death,  but  shall  continue  in  force  for  six 
months  afWj  unless  sooner  determined  by  the 
successor.  i6.  s.  12 

By  1  Ann.  c.  8.  the  same  is  enacted  of  patents 
or  grants  of  officers.  tfr.  s.  13 

No  commitoion  of  assize,  oyer  and  terminer, 
gaol-delivery,  association,  or  the  peace,  writ 
of  admittance,  si  non  omnes^  or  assistance, 
shall  be  determined  by  the  death  of  the  king, 
Ice.  4 


No  process  or  proceedings  in  any  mattersxri' 
minal  or  civil  shall  determine  by  the  Uog's 
death,  &c.  4 

By  12  and  13  Will.  3.  c.  2.  the  judges  com- 
missioners shall  be  made  quamdiu  bene  te  ge§- 
terii,  &c.  ib. 

Ay  1  Geo.  3.  c.  23.  jud^  commissions  shall 
remain  in  force  notwithstanding  any  demise 
of  the  crown,  and  the  judges  shall  only  be  re- 
movable upon  the  address  of  both  houses  of 
pariiament ;  and  their  salaries  shall  be  paid 
out  of  the  civil  list.  ib. 

All  courts  of  criminal  jurisdiction  must  be  of 
record,  as  no  other  can  either  fine  or  imprison. 

ib.  s.  14 

No  proceedings  from  a  criminal  court  can  be 
removed,  but  by  writ  of  error  or  ceriiorari.  ib. 

No  averment  can  be  taken  against  the  truth  of 
any  thing  recorded  in  sueh  a  court.  t6. 

All  courts  of  common  law  that  have  power  to 
fine  and  imprison,  are  thereby  courts  of  re^ 
cord.  s6. 

All  such  courts  may  injoin  silence  on  pain-  of 
fine  and  imprisonment.  io.  s.  15 

How  far  they  may  imprison  for  contempts,     t^. 

No  judee  of  any  court  of  record  is  compellable 
to  deliver  his  opinion  beforehand,  iu  relatioa 
to  any  (juestion  which  may  afterwards  coase 
before  him.  5.8.  16 

No  judge  of  record  can  be  punished  for  an  error 
of  judgment.  ib.s.  17 

All  courts  of  record  may  discharge  any  persoa 
arrested  either  in  the  face  of^the  court,  or 
during  his  going  or  coming.  t^.  s.  18 

See  King*s  Bench.  Constable  and  Marshal* 
High  Steward.  Assizei  Oyer  and  Terminer. 
Gaol-delivery.  Justices.  Session.  Coiut 
Leet.  Tom.  Coroner.  CommisMon.  Ad- 
journment. 

COURT  LEET. 


A  court  leet  is  a  court  of  record  within  a  parti- 
cular precinct.  1 12.  c.  1 1 . 

All  who  are  not  bound  to  attend  the  leet  were 
forroeriy  obliged  to  swear  allegiance  at  the 
sheriff's  torn.  ib.  s.  S 

The  origin  of  courts  leet.  ib. 

Capitage  is  a  recompense  paid  by  the  tenants  to 
the  lord  for  procuring  the  leet.  ib, 

Capitage  may  oe  prescribed  and  distrained  for, 
&c.  113 

No  man  can  be  within  two  leets  at  the  same 
time.  ib.  s.  3 

The  inhabitant  of  a  leet  cannot  be  compelled  to 
attend  the  sheriff's  torn,  unless  the  jurisdiction 
of  the  leet  be  limited.  ib. 

A  grand  leet  may  oblige  a  certain  number  of  its 
inhabitants  to  appear  and  inquire  of  such  of- 
fences as  have  not  been  noticed  by  inferior 
leets.  ib. 

The  sherifTs  torn  may  inquire  of  such  offences^ 
&C.  as  have  been  neglected  by  the  leeC  Uf.sA 

If  a  leet  be  seized  into  the  king's  hands,  those 
who  owed  suit  to  it  ought  to  attend  the  torn. 

ib. 

To  hold  a  leet  ia  a  firaochise  granted  for  the  pub- 
lic 
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.  lie  good>  and  not  for  the  benefit  of  the  lord, 

113.  s.  5 

It  may  therefore  become  forfeited  by  gross  acts 
oppression  and  injustice ;  or  by  omissions  de- 
feating the  ends  of  its  institution.  ib. 

What  ought  to  be  the  form  of  the  caption  of  an 
indictment  in  the  court  leet.  114 

CUSTODIA  MARESCHAtLI. 
See  Ch.  6.  s.  5.    Ch.  23.  s.  4. 

CUSTOM. 

Whether  it  be  a  good  custom  to  serve  the  ofEce 
of  constable  by  turns.  100 

Whether  the  custom  of  any  other  place  shall  pre- 
vail against  the  privileges  of  the  officers  of 
Wetlminster  Hall,  ib. 

CUSTOS  MORUlVr. 

The  king's  bench  is  the  custos  morum  of  all  the 
subjects  of  the  realm.  7.  s.  4 

DAMAGES. 

In  what  cases  the  appellant  shall  render  damages 
to  the  appellee  for  a  false  appeal. 

273.  280.  s.  138 

DAY. 

Regularly  the  law  makes  no  fraction  of  a  day. 

233.  8.  34 

How  the  year  and  day  in  an  appeal  shall  be  com- 
puted. t(. 

In  what  manner  an  appeal  must  set  forth  the 
day  on  which  the  fact  was  done.  232 

No  indictment  can  be  good  without  precisely 

.  shewiiip  a  certain  ^ear  and  day  of  the  mate- 
terial  mcts  alleged  in  it.  254 

DEATH. 
See  Appeal. 

DEBT. 

In  what  manner  the  action  of  debt  shall  be 
brought  to  recover  amerciamerUs  in  the  torn  or 
leet.  95. 97 

DECEIT. 

In  what  cases  deceits,  tending  to  impose  on  the 
court,  subject  the  offender  to  an  attachment 
for  contempt.  223 

DECENNARY. 
See  Torn.    Leet. 

DEDIMUS  POTESTATEM. 

Sec  Justices  op  the  Peace. 

DEER  STEALERS. 

See  Ceetiorari. 

DELAY. 

In  what  cases  inferior  judges  are  liable  to  attach- 
ment for  delaying  the  administration  of  jus- 
tice. 218 

YOL.  II. 


DEMISE. 


Whether  all  commissions  determine  by  thf^  de- 
mise of  the  king.  4 

DEMURRER. 

An  appellant  may  be  nonsuited  after  a  demurrer 
and  argument  thereon.  257.  s.  95 

He  who  demurs  to  an  indictment  or  appeal,  shall 
not  be  esteemed  to  stand  mute.  459.  s.  3 

Whether  if  a  general  demurrer  to  a  good  indict- 
ment be  found  against  the  prisoner,  it  is  such 
a  confession  of  Uie  fact  that  execution  shall 
be  awarded.  467.  s.  5 

Whether  a  demurrer  for  the  insufficiency  of  an 
appeal,  or  concluding  with  a  prayer  that  the 
writ  may  be  quashed,  bars  the  party  from  tak- 
ing the  general  issue.         ^  t6.  s.  6 

A  demurrer  continued  on  the  record  with  a  cai- 
tet  triatio  exituSf  Sec.  and  after  determination 
against  the  defendant,  or  venire  awarded. 

i6.(N) 
DENIZENS. 

Not  only  denisent  bom  within  the  allegiance  of 
the  king,  but  those  also  who  are  made  deni- 
zens by  letters  patent,  are  within  the  28  Eldw. 
3.  c.  13.  and  entitled  to  a  jury  cie  medietate 
lingum.  579 

DEPENDING. 

It  is  a  good  plea  to  an  appeal  brought  in  the 
king's  bench,  that  another  a|9peal  of  the  same 
offence  is  depending  before  theyta^ices  in  eyre, 
eren  though  the  king's  bench  be  removed  into 
the  same  county.  9.  s.  1 1 

If  an  appeal  be  removed  into  the  king's  bench 
from  any  inferior  jurisdiction  by  certiorari^  'it 
may  be  pleaded  in  abatement  to  any  subse- 
quent appeal  for  the  same  offence,  that  such 
appeal  so  removed  is  still  depending.        265 

DEPOSITIONS. 

In  what  cases  depositions,  taken  by  magistrates 
opoD  the  examination  of  ofienders,  may  be 
given  in  evidence  upon  the  trial.  592 

DEPUTY. 

Judges  of  the  common  law  cannot  act  by  deputy^ 
nor  any  way  transfer  their  power  to  another. 

2.  8.  9 

Jadges  of  the^  ecclesiastical  courts  may  act  by 
deputy.  3 

Quta-e  if  a  constable  can  make  a  deputy  without 
special  cause.  98 

By  1  Will.  Sc  Mary,  c.  18.  dissenters  who  are 
chosen  constables  may  appoint  deputies.     99 

An  escapee  suflered  by  a  deputy  gaoler,  only  af- 
fects himself  as  to  the  felony,  but  it  renders 
his  principal  liable  to  fine,  &c.         198.  s.  27 

DE  SON  TORT  DEMESNE. 

In  what  cases  de  ton  tort  demesne  must  answer 
the  whole  of  the  replication.  120 

DETAINER. 

The  court  may  grant  an  attachment  against  an 

attorney  who  improperly  detains  his  client's 

writings.  21 1 

3  c  An 


708 


A.TABLEOF  PEINCIPAL  MATTERS. 


An  attorney  is  authorised  to  detain  writings  un- 
til be  is  paid  his  just  fees.  21 1. 

DIGNITY.  . 

By  the  common  law,  if  a  justice  of  oyer  and  ter- 
miner accepted  of  any  new  name  of  dignity, 
his  commission  was  ipso  facto  determined. 

20.  8.  6 

But  by  1  Edw.  6.  c.  T.  notwithstanding  any 
kingt  comnmsioner  shall  fortune  to  be  created 
duke,  archbishop,  marquis,  earl,  viscount,  ba- 
ron, bishop,  knight,  judge  of  either  bench, 
seijeant  at  law,  or  thenn(ted  vide  1  M,  seu. 
2.  c.  8.  as  to  $heriffs)y  he  shall  remain  com- 
missioner, ib. 

Quftrt  if  the  dignity  of  a  baronet  be  within  the 
equity  of  this  statute.  ib. 

A  peer  who  has  more  than  one  name  of  dignity, 
must,  in  legal  proceedings,  be  named  by  the 
most  noble.  259.  s.  103 

The  omission  of  a  name  in  dignity  is  a  good  plea 
in  abatement.  t^. 

DILATORY  PLEA. 

A  dilatory  plea  is  either  declinatory  or  tn  abate- 
pient,  468 

DISCONTINUANCE. 

All  suits,  civil  or  cariminal,  and  all  process  there* 
OR,  most  be  properiy  continued  without  the 
least  gap  or  chasm,  from  day  to  day,  from  the 
commenceneient  to  their  conclusion.  416.  s.  84 

Discontinuance  is  where  any  gap  or  chasm  is 
«ififered  in  legal  proceedings.  ib. 

MxscoNTivuAKCfi  is  continuing  a  suit  by  im- 
proper process,  as  by  cupiat  instead  of  dktrinr 
goif  or  by  giving  the  parties  an  illegal  day. 

417 

If  the  second  process  be  not  tested  on  the  very 
same  day  on  which  ihisjirst  process  is  retum- 
«ble,  the  suit  is  discontinued.  ib,  s.  85 

A  distringas  returaable  a  day  after  the  tenue  is 
a  discontinuance.  ib. 

If  a  term  be  made  to  intervene  between  the  teste 
and  return  of  a  eapiaSy  it  is  a  discontinuance. 

ib.  s.  86 

The  intervention  of  a  term  between  the  tosteand 
the  rettam  of  an  originalf  continued  by  other 
process  than  a  awias,  is  no  discontinuance, 

ib. 

An  exigent  must  allow  time  enough  for  five 
counties  to  be  holden  between  the  teste  and 
the  return.  ^  ib. 

To  give  the  parties  a  day,  to  a  distant  term  with- 
out continuing  the  proceedings  to  the  term 
immediately  followui^  is  a  discontinuance, 
whedier  after  issue  or  demurrer.        ib.  s.  87. 

If  the  term  to  which  the  suit  is  continued  be 
adjourned^  it  is  discontinuance,  if  the  suit  be 
not  adjourned  also.  ib,  s.  88 

The  variance  of  a  single  letter  in  the  description 
of  the  parties,  in  any  continuance,  whether 
on  the  roll  or  in  the  process,  is  a  discontinu- 
ance, f^. 

After  issue,  the  process  against  the  jurors  must 
be  regularly  continued  and  made  returnable 
on  the  days  given  on  the  roll.  ib.  s.  90 


If  a  joint  venire  be  first  awarded^  and  nAetmtd, 

several  venires,  it  is  a  disconunuance.  417.S.91 

If  a  venire  omit  part  of  the  issue  to  be  tried>  or 
the  name  of  any  of  the  parties^  it  is  disconti- 
nuance. 416 

Quarcy  whether  it  be  discontinuance  if  a  juror  is 
differently  named  in  the  habeas  corpora,  and  in 
the  panel  on  the  venire,  or  being  in  the  panel 
is  omitted  to  be  named  in  the  habeas  tmporOj 
if  such  juror  be  ntot  sworn.  rh.  s.  94 

Where  a  ventre  or  distringas  are  issued  without 
any  award  on  the  roU^  the  proceedings  are 
thereby  discontinued.  ib.  s.  95 

The  discontinuance,  which,  at  common  law,  was 
created  by  the  demise  of  the  crown,  is  reme- 
died by  statute.  ib.s.  96 

Qfutre,  if  an  indictment  ramoved  by  certiorari 
after  issue  and  process  for  trial  be  awarded, 
whether  it  is  discontinved  by  not  being  re- 
manded before  the  return  of  such  process. 

f*.  s.  97 

Wherever  an  error  in  process  doth  not  amount  to 
a  discontinuance,  it  is  called  miscontintuaice.  ib. 

In  what  cases  process  put  without  day  shall  b^ 
discontinuance.  419 

A  cause  discontinued,  by  the  nonattendanoe  of 
the  justices  on  the  day  to  which  the  proceed- 
ings are  continued)  ma^  be  revived  by  remm- 
mons  QT  reattachment.  i^  s.  101 

By  3  Geo.  4.  c.  10.  where  jodges  arc  prevented 
from  reaching  the  assize  town  on  the  com- 
mission-day, they  may  open  their  commission 
on  the  next  or  any  subsequent  day.    419.  (N) 

But  ]f»y  1  Edw.  6.  c.  7.  assizes  of  noeel  disteistfr, 
mort  (f  ancestor,  jurisutrum,  and  attaint,  shall 
not  be  discontinued  orpnt  without  day,  by  the 
not  coming  of  the  justices,  &c.  t^- 

Discontinuance  either  in  the  process  or  on  the 
roll,  where  a  total  chasm  is  suffered,  as  by  not 
dving  a  fresh  continuance  instanter  upon  the 
determination  of  a  precedent  continuance, 
shall  never  be  aided  by  an  appearance  and 
pleading  over.  420.  s.  102 

Quare,  if  themisretum  of  api  on  the  award  of 
an  exi^t  is  cured  by  pleading  ooer.  ib» 

If  the  original  process  be  right,  and  no  discon- 
tinuance have  happened,  the  appearance  of 
the  defendant  will  cure  any  error  or  defect  in 
the  process  whereon  he  came  in,  or  in  the  exe* 
cution  of  it.  ib. 

Where  there  is  no  chasm,  and  die  parties  have  a 
day,  all  other  errors,  under  the  name  of  discon- 
tinuances, are  salved  by  appearance.  ib. 

Unless  there  be  some  breek  or  cliasm  in  the  pro- 
ceedings, the  original  is  not  discontinued  by 
other  errors.  ib» 

All  discontinuance  in  process  agpiinst^ori,  shall 
have  the  same  effect  as  discontinuance  occa- 
sioned by  total  chasm^  except  diat  it  shall  not 
abate  the  original  suit.  421.  s.  104 

Where  a  discontibuance  which  does  not  abate 
the  original  is  discovered  before  trial,  new 
process  shall  be  awarded  where  the  first  fault 
nappened.  If  after  trial,  a  venire  de  novo  shall 
issue.  But  if  iudgment  be  given^  it  is  mis- 
trial, and  the  whole  erroneous.  ib. 

What 
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WhatT>thdr  errors  in  process  against  jurors  will 
cause  a  mis-trial  as  well  as  those  which  are 
discontinuances.  421.  s.  104 

DISCOVERY. 
See  AccoKPLicE. 

DISCRETION. 

Want  of  discretion  is  a  good  exception  against 

a  witness.  610 

In  what  cases  courts  may  inflict  discretionary 

*  punishments,  and  by  what  circumstances  such 
"  discretion  is  to  be  guided.  631 

DISPENSATION. 

By  21  Jac.  I.e.  3.  all  commissions,  &c.  autho- 
rising any  person  to  dispense  with  any  power 
given  by  any  law  or  statute,  or  to  make  a  war- 
rant for  a  dispensation  of  any  penalty,  &c.  are 

•  void.  390 
The  king  cannot,  by  any  previous  dispensation, 

make  an  offence  dispunishable  which  is  un- 
lawful in  itself.  539 

But  the  king  may  dispense  with  the  posnbUity  of 
an  interest  before  it  happens.  ib» 

The  king  cannot  dispense  with  a  pecuniary  pe- 
nalty for  an  offence  of  a  public  nature  before 
it  happens.  540 

Nor  can  anj  dispensation  be  good  which  is  at- 
tended with  great  public  inconvenience.    541 

The  kin^  cannot  dispense  with  a  right  of  action 
to  prejucUce  the  interest  of  the  party  to  whom 
it  is  given.  542 

How  far  the  king  may  dispense  with  a  statute 
which  restrains  some  prerogative  solely  and 
separately  incident  to  the  person  of  the  king. 

ib. 

The  king  may  dispense  with  the  statutes  ofmort' 
fiutifi,.  without  any  clause  of  mm  o6s^ante;  be- 
cause he  only  thereby  gives  up  a  right  of  entry 
for  the  forfeiture.  ib,  s.  30 

By  1  Will,  and  Mary,  c.  2.  no  dispensation  by 
non  obitante,  of  or  to  any  statute,  or  any  part 
thereof,  shall  be  allowed,  except  the  statute 
itself  allow  such  dispensation.  543 

The  king  could  never  dispense  with  a  statute 
before  it  was 'made.  t^. 

DISSECTION. 

By  25  Geo.  2.  c  37.  in  London  or  Middlesex  the 
court  thall  order  the  body  of  an  executed 
murderer  to  be  dissected.  607 

DISSOLUTION. 

Whether  a  commitment  by  parliament  be  deter- 
mined by  a  dissolution.  ch.  15.  s.  74 

DISTRESS. 
See  Sheeiff's  Torn.    Leet. 


DOWER. 


DOCTOR. 

Whether  ekrk  be  a  good  addition  to  a  doctor  in 
divinity. 

DOORS. 

See  Arrest. 


262.  s.  110 


It  what  cases  a  wife  may  have  an  appeal  of 
death,  although  she  has  no  claim  of  dower. 

234.  8.  37 

At  the  common  law,  ever;^  species  of  dower,  ex- 
cepting that  of  caveluna,  were  forfeited  by 
one  attainted  qf^ treason  or  felony,  whether 
the  lands  were  in  the  hands  of  A  feoffee,  or 
forfeited  to  the  king,  or  escheated  to  the  lord, 
and  though  the  attainder  were  pardoned.   647 

Lands  given  jointly  to  husband  and  wife  were 
only  forfeited  for  the  year,  day,  and  waste. 

ib,  s.  43 

A  woman  may  pursue  her  title  to  dower  within 
five  years  after  the  reversal  of  her  husband's 
attainder,  he  having  previously  levied  a  fine 
of  the  lands.  647.  s.  44 

By  1  Edw.  6.  c.  12.  a  wife  shall  have  her  dower, 
although  her  husband  be  attainted  of  treason 
or  felony.  ib. 

By  5  and  6  Edw.  6.  c.  11.  the  wife  shall  not 
have  her  dower  while  the  attainder  of  the 
husband ybr  treason  stands  in  force.  ib. 

This  statute  extends  to  an  attainder  of  petit 
treason.  t6.  s.  46 

DURESS. 

• 

An  approver  may  disavow  an  appeal  takei;i  from 
him  by  duressT.  c  24.  s.  20 

ECCLESIASTICAL  COURT. 
See  Courts  in  Grneral.    Kikg's  Bbnck. 

ELECTION. 

> 

Anciently  certain  conservators  of  the  peace  were 
chosen  by  election  of  the  freeholders  at  the 
county  court.  39 

Where  it  is  in  the  election  of  the  appellee  of  an 
approver  to  wage  battle.  286 

ELISORS. 

If  coroners  do  not  return  an  attachment  of  con- 
tempt against  sheriffs,  the  court  will  grant  an 
attachment  in  the  first  instance  against  the 
coroners,  directed  to  elisors.  208 

ELOPEMENT. 

Where  a  woman  elopes  from  her  husband  she 
shall  lose  her  dower,  but  she  may  still  bring 
an  appeal  for  the  death  of  her  husband. 

234.  8,  37 

ENEIillES. 

If  a  prisoner  be  rescued  by  enemies,  the  gaoler 
is  not  liable  for  the  escape.  192 

ENGLISH. 

Such  additions  as  were  good  in  Latin,  are  now 
good  in  English.  261 

ERROR. 

See  Discontinuance.  Certiorari.  Process. 

An  error  in  the  proceedings  of  the  court  of  the 
constable  and  marshal,  cannot  be  remedied  by 
writ  of  error^bttt  only  by  appeal  to  the  king. 

16.  s,  11 

3c2  If 
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If  an  inferior  court  proceed  after  writ  of  error 
allowed,  it  is  a  contempt.  219.  s.  128 

Hqw  far  errt>rs  in  process  are  fatal.  416 

Au  erroneous  attainder  of  the  principal  is  eiSec- 
tual  against  the  adversary  while  it  stands  un- 
reserved. ,  449.  s.  40 
In  what  cases  judgment  in  criminal  cases  may 
.   be  avoided  by  writs  of  error.  654 

ESCAPE. 
See^REAKiNG  Prison. 

If  a  coroner's  inquest  find  that  the  murderer  has 
escaped,  the  township  shall  be  amerced,  but 
they  cannot  traverse  the  record.  88.  s.  53 

If  the  escape  be  made  out  of  the  town,  the  hun- 
dred shall  be  amerced.  115 

A  prisoner  who  escapes  and  returns,  may  be 
detained  by  virtue  of  the  original  process. 

193 

Doors  may  be  broken  open  to  retake  a  prisoner, 
lawfully  arrested,  who  has  made  liis  escape. 

137.  s.  9 

There  must  be  an  actual  arrest,  or  there  can  be 
no  escape*.  190.  s.  1 

The  actual  arrest  must  also  be  justifiable ;  for 
wherever  an  imprisonment  is  so  far  irregular, 
that  it  will  be  no  offence  to  break  from  it  by 
force,  it  can  be  no  offence  in  the  officer  to 
suffer  the  prisoner  to  escape.  ib.  s.  2 

The  arrest  must  not  only  be  actual  and  justifiable, 
but  it  must  be  for  a  criminal  matter.     1 91 .  s.  3 

The  imprisonment  at  the  time  must  be  for  the 
crime  ;  therefore  it  is  not  criminal  to  suffer  a 
prisoner  to  escape  who  is  detained  only  for 
his  fees,  except  tne  payment  of  them  be  part 
of  the  punishment,  and  due  to  some  other 
person  than  the  gaoler.  ib.  s.  4 

To  bail  an  unbailable  prisoner,  or  to  suffer  a 
prisoner  to  go  beyond  the  limits  of  his  prison, 
are  escapes.  .    ib.  s.  5 

It  is  no  escape  if  a  gaoler  retake  a  prisoner 
without  losing  sight  ^  him.  ib.  s.  6 

If  a  gaoler  kill  a  prisoner  in  endeavouring  to 
retake  him,  it  is  an  escape.  ib. 

While  the  privilege  of  a  sanctuary  prevaled,  if  a 
^oler  conducted  his  prisoner  through  the 
limits  \)f  such  a  franchise,  and  he  claimed  the 
privilege,  it  was  an  escape.  ib. 

So  while  purgation  to  those  within  clergy  was 
allowed,  if  the  ordinary  permitted  any  one  to 
free  himself  by  it,  who  was  not  intitled,  it  was 
an  escape.  192.  s.  8, 

If  a  prisoner  be  rescued  by  enemies,  the  gaoler  is 
not  punishable  for  an  escape,  but  otherwise  if 
he  be  rescued  by  subjects.  ib.  s.  9 

What  escapes  are  voluntary  and  what  negli- 
OENT.  ib.  s.  10 

A  gaoler  who  liberates  his  prisoner,  with  an  in- 
tent to  defeat  either  his  trial  or  his  execution, 
is  guilty  of  a  voluntary  escape.  ib. 

If  an  officer,  not  having  authority  to  take  bail, 
bul  a  prisoner  who  is  not  billable,  it  is  a  vo- 
luntary escape.  ib. 

A  person  who  hath  power  to  bail  is  guilty 
only  of  a  negligent  escape  in  bailing  a  person 
who  is  not  bmlable.  ib. 


Butthese  distinctions  seem  unsettled,  and  mast 
depend  on  the  circumstances  of  each  case. 

193 

Wilfully  to  suffer  the  escape  of  a  capitabofiender 
shall  not  in  all  cases  be  deemed  volontary. 

ib.  s.  11 

An  officer  making /resA  pursuit,  and  perhaps 
without  making  /resk  pursuit,  after  a  prisoner 
escaped,  may  re^e  him  either  in  the  same 
or  any  other  county.  t&.  a.  12 

But  if  It  be  a  voluntary  escape  the  gaoler  hath 
no  right  to  retake  him.  ib. 

If  a  gaoler  retake  his  prisoner  after  b^ng  fined» 
yet  it  does  not  avoia  the  fine.  194 

If  a  gaoler,  by  negligence,  loses  sight  of  his  prt* 
soner,  he  is  finable  for  an  escape,  tboogb  be 
retook  him.  i6.  s.  13 

It  is  a  good  defence  to  an  action  against  a  gaoler 
for  an  escape,  that  he  retook  his  prisoner  upoQ 
fresh  pursuit  after  notice  of  his  escape.      t6. 

Every  Indictment  for  an  escape,  whether  vo- 
luntary or  negligent,  must  expressly  shew  that 
the  party  was  actusdly  in  the  defendant's  cus- 
tody for  a  crime,  &c.  t6.  s.  14 

It  is  not  sufficient  to  say  that  he  was  in  the  de- 
fendant's custody,  and  charged  with  suck  a 
crime.  195 

The  indictment  must  shew  expressly  that  the 
prisoner  z§ent  at  large,  which  is  well  expressed 
by  exivii  ad  largum.  t6.  s.  14. 

The  time  when  uie  offence  was  committed  for 
which  the  prisoner  was  in  custody,  must  also 
appear :  the  reason  of  this  rule.  ift. 

Every  indictment  for  a  voluntary  escape  must 
allege,  that  the  defendant /e/ontc^  et  vokaUarH^ 
permitted  the  prisoner  aa  largum  ire*  ib. 

It  must  also  shew  the  species  of  crime  for  which 
the  prisoner  was  in  custody.  ib. 

It  seems  than  an  indictment  for  a  negligent  e^- 
cape  need  not  state  the  particular  crime,       ib. 

Where  a  prisoner  is  committed  to  a  gaoler  by  tic 
court,  if  the  gaoler  shall  fail  to  produce  him  on 
demand,  the  court  will  adjudge  him  guil^  of 
an  escape  without  further  inquiry;  for  he 
shall  be  concluded  by  the  recora  of  commit- 
ment to  deny  that  the  prisoner  was  in  his 
custody  *  t6.  s.  15 

But  in  case  of  other  commitments  the  escape 

cannot  be  punished  until  it  be  presented. 

ib.  s.  16 

By  stat.  West.l.  c.  3.  nothing  shall  be  demanded 
for  an  escape  until  it  be  so  adjudged  by  the 
justices  in  eyre,  196.  s.  17 

This  statute  does  not  restrain  the  king^s  bench 
from  receiving  presentments  for  escapes. 

ib.  %,  18 

By  31  Edw.  3.  c.  14.  the  escape  of  thieves, 
felons,  &c.  to  bfe  judged  by  the  king's  justices, 
shall  be  levied  from  time  to  time,  9iuc.  i^.  s.  19 

Justices  of  gaol-delivery  may  punish  justices  of 
the  peace  for  a  negligent  escape  in  admitting 
persons  to  bail,  who  are  not  bailable.  t^ 

By  1  Rich.  3.  c.  3.  justices  in  sessions  are  autho- 
rised to  inquire  of  all  manner  of  escapes  of 
persons  imprisoned  ibrfelony.  t6.  s.  io 

Wherever 
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Wherever  an  escape  isfiwhlcy  the  presentmenc 
'  of  it  is  traversable.  196.  s.  21 

Where  the  oiience  is  amerciabU  only,  there  the 
presentment  is  of  itself  condosi  ve.  ib. 

Voluntary  Escape  amounts  to  the  same  kind 
of  crime,  and  is  punishable  in  the  same  de- 
gree as  the  ofience  of  which  the  party  was 
guiltj,  who  has  escaped.  ib.  S..22 

It  IS  equally  a^  escape,  although  the  person  es- 
caping be  under  the  arrest  and  not  actually 
committed  to  gaol.  to. 

It  is  not  material  whether  the  prisqner  who  es- 
capes were  attunted  or  only  accused.  ib. 

Quetre,  if  it  be  any  excuse  for  suffering  a  volun- 
tary escape,  that  the  prisoner  had  been  ac- 
quitted on  an  indictment  of  death,  and  was 
only  detained  till  the  year  and  day  for  the  ap 
peal  expired.  t6. 

A  gaoler  who  has  wrongfully  assumed  the  cus- 
tody of  a  prison,  is  eoually  liable  for  suffering 
an  escape  as  if  he  had  been  the  rightful  officer. 

197.  s,  23 

If  the  warrant  expressly  chaise  the  person  com- 
mitted with  treason  or  felony,  the  gaoler  shall 
be  punished  for  suffering  his  escape,  although 
the  warrant  may  in  some  other  respect  be 
erroneous.  t6.  s.  24 

No  escape  can  amount  to  a  capital  ofience,  un- 
less the  cause  for  which  the  party  was  com- 
mitted were  actually  a  capital  offence  ai  the 
time  of  the  escape.  ib.  25 

Therefore  in  homicide,  where  an  escape  is  suf- 
fered between  the  stroke  given  and  the  sub- 
sequent death,  it  is  only  trespass,  for  it  was 
not  felony  till  the  death  happened.  ib. 

He  who  suffers  another  to  escape,  who  was  in 
his  custody  for  felony,  cannot  be  arraigned 
for  such  an  escape  a$  forfolony,  until  the 
principal  be  attainted.  ib.s.26 

But  one  accused  of  such  an  escape  may  be  in- 
dicted and  tried  for  a  mispritum  before  the 
attainderof  the  principal  offender.  t^. 

And  qiutre,  if  the  commitment  be  for  high  trea- 
son, whether  the  person  suffering  the  escape 
shall  be  tried  as  a  principal  until  the  person 
guilty  of  the  treaton  be  convicted.  198.  s.  26. 

No  one  but  the  very  person  who  suffers  it  shall 
be  deemed  guilty  ot  a  voluntary  escape. 

ib,  s.  27 

But  the  principal  gaoler  may  be  fined  for  a  vo- 
tnntfiry  escape  suffered  by  his  deputy.         ib, 

A  fiaoler  de  focto  only  is  equally  liable  for  suf- 
fering an  escape  as  a  gaoler  dejure,    ib.  s.  sr 

A  sheriff  is  liable  for  an  escape  suffered  by  his 
bailiff.  ib.  s.  29 

If  a  deputy  gaoler  be  not  sufficient  to  answer  for 
a  negligent  escape^  his  principal  must  answer 
for  him.  ,  ib, 

Quare,  if  a  gaoler  who  suffers  an  escape  have  an 
eMtate  in  the  office,  how  far  the  reversioner 
may  be  punished.  t^. 

A  voluntary  exape  deprives  the.  gaoler  of  his 
office,  and  the  court,  in  their  discretion,  mav 
ifutt  him  for  negligent  eicapes.  ib. 

The  punishment  for  suffering  a  negligent  escape 
is  a  fine,  in  a  certain  som  of  money,  to.the- 
king.  t6.  s.  31 


The  distinction  between  a  fine  and  an  amerda- 
roent,  as  they  relate  to  the  punishment  for 
suffering  escapes.  196.  s.  31 

A  negligent  escape  may  be  pardoned  by  the  king 
before  it  happens,  but  not  a  voluntary  escape. 

199 

In  what  manner  the  ancient  common  law  pu- 
nished the  offence  of  suffering  negligent  escape. 

ib.  s.  S3 

By  5  Edw.  3.  c.  8.  anv  marshal  who  shall  suffer 
ineUcteet  or  appeltee$  to  escape,  shall  be 
punished  by  half  a  yearns  inJprisonment  and 
ransom  at  the  king's  will.  t6. 

By  19  Hen.7.  c.  10.  the  custody  of  gaols  is  com- 
mitted to  the  sheriffs.  ib,  s.  35 

When  a  defendant  for  suffering  an  escape  is 
brought  up  for  judgment,  affidavits  may  be 
read  both  for  and  agunst  him,  in  aggravation 
and  in  mitigation  of  his  punishment. 

199.  note  in  the  margin. 

Of  Escapes  bt  Private  Persons  200 

If  a  private  person  who  hath  another  lawfully 
in  his  custody,  whether  upon  an  arrest  by 
himself  or  another,  he  is  guilty  of  an  escape, 
if  he  suffer  him  to  go  at  large  before  he  is  de- 
livered by  law.  ib. 

If  one  private  person  deliver  a  felon,  whom  he 
has  arrested  on  suspicion,  over  to  another 
private  person  who  suffers  the  felon  to  so  at 
large;  both  are  guilty  of  escape.  ib.  s.  2 

But  not  if  he  had  delivered  his  prisoner  over  to 
the  proper  officer.  i6.  s.  3 

If  no  officer  will  'receive  such  a  prisoner,  the 
sofest  way  is  to  deliver  him  to  the  township, 
who  are  bound  to  keep  him  till  the  next  gaol- 
delivery.  ib.s.4 

If  the  township  refuse  to  take  charge  of  such 
prisoner,  still  the  person  who  made  the  arrest 
cannot  discharge  him.  201 

The  private  person,  to  excuse  himself,  must  shew 
what  officer  by  name  be  delivered  bis  prisoner 
over  to.  ib.  s.  5 

A  private  person  is  punishable  in  the  same  man- 
ner as  an  officer  for  a  voluntary  escape,  ib.  s.  6 

For  a  negligent  escape  he  is  punishable  by  fine 
and  imprisonment  at  the  discretion  of  the 
court.  ib. 

ESCHEAT. 

A  felon's  lands  in  fee  simple,  being  vetted  in  the 
lord  of  whom  they  are  holdeii  by  escheat  from 
the  time  of  the  felony,  shall  not  be  divested  by 
a  subsequent  attainder  for  treason.    595.  s.  4 

The  lord  cannot  enter  upon  the  lauds  which  es- 
cheat to  him  for  petit  treason  or  felony  with- 
out a  special  grant,  until  the  king  hath  bad  his 
year,  day,  and  waste.  637 

Inheritances  which,  not  lying  in  tenure,  cannot 
be  holden,  can  neither  escheat  nor  descend, 
but  shall  be  forfeited  to  the  king  by  an  attain- 
der of  high  treason.  t6« 

The  escheat  to  the  lord  for  felony  is  only  pro 
defectu  tenetii,  occasioned  by  corruption  of 
blood;  and  therefore  where  a  sutute  saves 
xhe  corruption  of  blood,  it,  by  necessary  con- 
sequence^ saves  the  land  to  the  heir.  644.  s.  29 


ESQUIRE. 
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BSQUIBE. 

la  whmt  coses  the  title  et^titre  is  a  good  addition 
io'  It^ill  proceedings.  259 

ESTOPPEL. 

See  Confession,  Dehubbeb. 

An  entry  on  the  record  quod  cogrunfU  incUctO' 

'    mentumy  &c.  in  trespass,  estops  the  defendant 

to  plead  not  guilty  to  a  subsequent  action  for 

the  same  offence.  ^         466 

Sed  quarcy  if  the  same  entry  for  a  capital  crime 

will  estop  not  guilty  to  an  appeal.  t6. 


EVES-DROPPERS. 

Eves-droppers  ate  indictable  in  the  torn. 

106. 


8.58 


EVIDENCE. 

In  what  cases  the  evidence  must  be  given  in  the 

presence  of  the  prisoner.  590 

How  many  witnesses  are  required  in  criminal 

cases.  590,592 

In  what  cases  the  deposition  of  witnesses  out  of 

court  may  be  allowed  as  evidence.  592,  594 
In  what  cases  the  confession  of  the  defendant 

may  be  given  in  evidence.  594,  596 

Of  parol  evidence ;  and  how  far  hearsay  shall  be 

admitted.  596, 597 

Of  written  evidence;  and  whether  similitude  of 

hands  shall  be  admitted.  597,  599 

IIow  far  it  is  necessary  for  the  evidence  to  be 

the,  best  that  the  thing  will  admit  of.  599,600 
Whether  husband  and  wife  may  be  witnesses  for 

or  against  one  another.  600,  601 

Whether  a  judge  or  juror  may  be  a  witness. 

601,  602 
Whether  a  counsel  or  attorney  may  be  a  witness. 

602 
IIow  far  an  accomplice  may  be  a  witness. 

602,  603 
Whether  a  person  attainted  or  convicted  shall 

be  a  witness.  603,  604 

How  far  an  interested  person  may  be  a  witness. 

605,  609 
Uow  far  religious  sectaries  may  be  witnesses. 

609,  610 
How  far  iufants,  aliens,  and  persons  deaf  and 

dumb,  may  be  witnesses.  610,  611 

In  what  manner  witnesses  are  to  give  their  evi*' 

dence.  611, 612 

In  what  manner  witnesses  are  compellable  to 

attend.  612 

In  what  cases  witnesses  may  be  allowed  their 

expenses.  613 

What  evidence  will  maintain  an  indictment. 

613.618 
What  may  be  given  in  evidence  on  the  part  of 

the  defendant.  618 

In  what  cases  the  character  of  witnesses  may  be 

supported  or  impeached.  ib. 

Whether  a  bill  of  exception  to  evidence  lies  in 

criminal  cases.  ib, 

EXAMINATION. 

By  2  and  3  Phil.  &  Mary,  c.  10.  Justices  of  the 
pence  shall  take  the  examination  of  persons 


aooused  before  tfaem  of  felony,  aball  put  the 
same  into  writiog,  and  shall  bind  over  such  of 
the  witnesses  as  can  give  material  evideaoe^  t» 
the  next  gaol«delivery.  178 

EXCHEQUER. 
See  King's  Bbhce. 

EXCISE. 
See  Cebtiokari. 

EXCOMMUNICATION, 

By  the  stat.  West,  persons  excommnnicate 
taken  at  the  request  of  the  bishop^  are  denscil 
the  benefit  of  replevin.  150.  s.  40 

If  a  defendant  in  appeal  of  death  plead  exccMii- 
mtmioation  in  disability  of  the  plainti£^  jus- 
tices of  gaol-delivery  may  bail  till  the  plaintiflT 
be  absolved.  161 

EXECUTION. 

Justices  of  gaol-delivery  may  award  execution 
against  such  prisoners  as  have  been  outlawed 
for  felony  before  justices  of  the  peace.  30.  s.  7 

By  1  £dw.  6.  c.  7.  persons  found  guilty  by  jus- 
tices of  ^ol-deiivery  of  treason  and  felony, 
and  reprieved,  may  be  ordered  for  execotion 
by  subsequent  justices  of  gaol^^ielivefy.  31. 

a.  17 

This  power  does  not  extend  to  convictions  be- 
fore judges  of  oyer  and  terminer.      39.  s.  18 

And  qu^re,  if  by  this  statute  they  can  award  ex- 
ecution, if  the  convict  has  received  judgment 
by  the  former  judges,  and  then  been  reprieved. 

ib. 

If  a  woman,  in  an  appeal  for  death,  take  another 
husband  after  judgment,  she  cannot  pray  exe- 
cution. 334 

Qu^erey  whether  if  the  first  heir  get  judgment  in 
an  appeal  of  death,  and  die,  his  heir  may  sue 
out  execution.  236 

In  what  cases  execution  shall  be  awarded  against 
a  prisoner  who  stands  mute  of  malice.  461, 

462 

A  peer  attainted  of  treason  er  felony  may  be 
brought  before  the  king's  bench,  and  de- 
manded why  execution  should  not  be  awarded 
against  him.  585 

If  a  peer  be  convicted  of  murder  by  parliament^ 
and  the  day  appointed  for  execution  shonld 
lapse  before  execution  done,  a  new  time  may 
be  appointed  by  the  house,  if  still  sitting,  or 
if  prorogued,  by  the  king's  bench.  585.  (N) 

A  peer  convicted  of  murder  shall  have  execution 
done  upon  him  pursuant  to  25  Geo.  2.  c.  37. 

586.  628.  (N) 

By  the  common  law  the  king,  after  execution 
done,  may  order  the  body  to  be  hung  in  chains. 

629.  (N) 

The  king's  bench  may  award  execution,  on  a 
conviction  in  any  other  court,  the  record  be- 
ing first  remoyecl,  and  the  convict  brought  up 
hjhabeas  corpu»»  655.  s.  1 

St,  jTionuu  a  Watering  is  the  usual  place  where 

the  marshal  does  execotion,  when  it  is  awarded 

by  the  king's  bench  sitliiig  in  Middiaex,  656. 

'         ^  ^  (N) 

Execution, 
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Execvtiooy  by  apy  other  ooart  thaii  the  king's 
bench,  ought  not  to  be  awarded  into  a  dife- 
rent  county  from  that  whereio  the  party  was 
tried  and  convicted.  656.  s.  2 

If  a  convict,  on  the  award  of  execution,  deny 
that  he  is  the  lame  person,  the  identity  shall 
be  immediately  tried  by  a  jury  returned  for 
that  purpose.  t^.  s.  3 

Qfugrey  if  on  such  a  trial  the  party  is  iutitled  to 
a  peremptory  challenge.  t(>.  (N) 

The  Court  may  demand  execution  to  be  done 
without  writ.  i6.  s.  4 

No  execution  is  warranted  unless  it  be  pursuant 
to  the  judgment.  ib,  s.  5 

But  the  lung  cannot  vary  the  execution  so  as  to 
aggravate  the  judgment.  ib.  (N.  3) 

An  execution  cannot  be  lawfully  executed  by 
any  but  the  proper  officer.  657.  s.  6 

Execution  must  be  performed  by  the  sheriff  or 
his  deputy.  ib.  (N) 

The  warrant  for  execution  was  anciently  by  pre- 
cept under  the  hand  and  seal  of  the  judge,  as 
it  u  still  practised  in  the  court  of  the  lozd  lugh 
steward,  upon  the  execution  of  a  peer.        ib. 

In  the  court  of  the  peers  in  parliament  execn- 
tioQ  is  done  by  wnt  from  the  king.  ib. 

The  modem  practice  is,  in  common  cases^  for 
the  judge  to  sign  the  calendar,  which  is  a  list 
of  all  the  prisoners'  names^  with  their  separate 
judgments  in  the  margin,  &c.  t^.  (N) 

This  calendar  is  left  with  the  sheriff,  who,  in  a 
convenient  time  after  the  receipt  of  their 
warrant,  ib  to  do  execution,  which  time  in  the 
county  is  left  at  large.  ib. 

The  manner  in  which  execution  is  awarded  in 
London  and  MiddUiex.  ib. 

Execution  is  not  completely  performed  until  the 

.     party  be  dead.  ib,  s.  7 

Every  court  which  has  power  to  award  an  exe- 
cution has  also  a  discretionary  power  of  grant- 
ing a  reprieve.  ib,  s.  8 

A  woman  may  allege  that  she  b  quick  with  chUdf 
in  stay  of  execution.  ib,  s.  9 

A  woman  cannot  demand  such  respite  of  execu- 
tion by  reason  of  her  being  quick  with  child 
more  tnan  once.  658.  s.  10 

By  25  Geo.  2.  c.  37.  persons  found  guilty  of 
murder  shall  be  executed  on  the  day  but  one 
next  after  sentence  passed,  unless  Sunday  in- 
tervene, and  then  on  the   Mondajf  following. 

628 

If  such  conviction  and  execution  be  in  London 
or  Middlnexy  the  body  of  such  murderer  shall 
be  immediately  conveyed  to  Surgeons-hall  for 
dissection.  ib. 

If  siich  conviction  shall  be  in  any  other  county, 
the  body  of  such  murderer  shall  be  delivered 
to  suoh  surgeon  as  the  judge  shall  direct    ib. 

Upon  all  executions  in  London^  &a  the  recorder, 
after  reporting  to  the  king  in  person  the  cases 
of  the  severu  prisoners,  and  receiving  the 
royal  pleasure,  &c.  issues  his  warrant  to  the 
sheriffs,  directing;  them  to  do  execution  on  the 
day  and  at  the  place  therein  mentioned,      ib. 

Judgment  of  dissecting,  and  touching  the  tiihe 
oi  execution,  ought  to  be  pronounced  in  petty 


treason,  though  Aiurder  only  is  mentioned  in 

tbeacu  628  (^N.  4) 

The  judge  in  his  discretion  may  stay  execution 

upon  this  act.  629 

Convicts  for  murder  shall  be  fed  on  bread  and 

water  only,  &c.  after  judgment,  and  till  exe? 

cution.  1*6, 

EXECUTOR. 

An  executor  cannot  bring  an  appeal  for  larceny 
committed  on  the  property  of  bis  testator,  for 
such  an  appeal  bemg  merely  personal,  it  dies 
with  the  testator.  23 8 

An  executor,  upon  conviction  of  treason  or 
-felony,  does  not  forfeit  the  goods  of  his  tes- 
tator. 6.^9 

A  writ  of  error  may  be  brought  to  reverse  an 
attainder  of  treason  or  felony,  as  well  by  the 
executor  as  the  heir  of  the  party.  654 

EX  OFncio. 

Su  Bail.    Arrest. 

EYRE. 
See  Oyer  and  Termixbr.    Gaol-Deli  vert. 

FAME. 

In  what  cases  the  common  fame  of  the  country 
will  be  a'justification  for  arresting  a  man  for 
felony.  118.  s.  9 

FARMER. 

^  Farmer''  is  an  insufficient  addition  in  legal  pro- 
ceedings, he  should  be  styled  husbandman.  963. 

s.  116 

FATHER. 

A  father  cannot  have  an  appeal  for  the  death  of 
his  son ;  for  be  cannot  be  his  heir.  935.  s.  40 

A  younger  son  cannot  have  an  appeal  for  the 
death  of  his  father,  living  an  elder  brother. 

ih, 

FEES. 

What  fees  a  coroner  is  intitled  to,  for  taking  ad 
inquest  tuper  vitum  corporis.  86,  87 

If  a  prisoner  be  acquitted,  and  detained  only  for 
his  fees,  it  will  not  be  criminal  to  suffer  him  to 
escape.  191.  s.  4 

If  a  prisoner  be  brought  up  by  habeoM  corpus  ad 

fadendumy  S^c.  the  court  will  not  turn  him 

over  till  the  gaoler  be  paid  all  his  fees.  919. 

S.31 

FELD  DE  $E. 

The  coroner's  inquest  o(/elo  de  se,  being  moved 
by  certiorari  into  the  kiqg's  bench,  may  be 

-  there  traversed  by  the  executor  or  admims- 
trator  of  the  deceased,  and  perhaps  by  the 
lord  of  the  manor.  89.  s.  55 

If  no  matter  be  depending  in  the  king's  bench  to 
make  it  necessary,  the  court  will  not  order 
the  coroner  to  return  his  examinations.       ib. 

A  general  act  0/  pardon  of  all  felonies,  he.  ex- 
cept murder,  shall  extend  to  sl/bIo  de  <e.  688 

Feio  de  $e,  not  to  be  buried  in  the  public  higb* 

way, 
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way,  the  practice  being  abolished  by  4  Geo.  4. 
c.  5S.  630 

FELONY. 

In  what  cases  persons  indicted  for  felony  are 
replevisable.  (Vide  Bail.) 

Where  an  arrest  for  felony  is  justifiable,   ch.  13 

Whether  felonies  by  statute  are  inquirable  of  iu 
the  torn.  cb.  10.  s.  51 

Every  appeal  of  mayhem  must  be  laid  to  be  done 
felonict.  227 

The  word  felonkl  is  necessary  in  appeals  of 
every  kind.  249.  258 

All  felonies  are  several.  ch.  37.  s.  22<  24 

What  circumstances  will  make  a  man  an  acces- 
sary in  felony,  and  what  a  principal.      ch.  29 

How  a  grant  ot  the  goods  o^  felons  shall  be  ex- 

Elained.  ch.  SO.  s.  21 

at  is  required  in  a  pardon  of  felony,    ch.  37 
In  what  cases  a  wife  shall  lose  her  dower  for 
treason  or  felony.  ch.  49 

In  what  cases  felons  are  intitled  to  the  benefit 
of  clergy.  cb.  33.  s.  24 

What  judgment  is  to  be  given  in  felony^  ch.  40. 

S.7 

FEME  COVERT. 

See  Husband  and  Wife. 

FENS. 
See  Cebtioeari. 

HAT. 

See  Certiorari. 

FICTION. 

The  fiction  of  law,  that  in  murder  the  death 
shall  be  supposed  to  happen  at  the  time  the 
stroke,  &c.  was  given,  shall  be  so  construed 
in  respect  of  those  only  who  gave  the  wound. 

253 

And  as  to  some  purposes  such  a  fiction  shall 
not  extend  to  convert  the  trespass,  which 
alone  exists  bettveen  the  stroke  and  the  death, 
into  a  felony.  ib. 

Fictions  of  law  shall  never  be  carried  farther 
than  the  reasons  which  introduce  them  neces- 
sarily require.  4^8.  s.  35 

The  fiction  of  law  that  a  person  attainted  is 
civilly  dead,  shall  not  be  extended  to  deprive 
the  party  of  the  capacity  of  purchasing  lands. 

649 

HGURES. 

If  the  caption  of  an  indictment  set  forth  the 
style  ot  the  day  or  year  iu  any  figures  but 
Roman,  it  is  insufficient.  350.  s.  127 

FILING. 

iSee  Appeal.    Amendment.    Certiorari. 

FINES. 

Fines  imposed  by  the  sheriff  iu  his  torn  ought  to 
be  severally  imposed-  on  each  particular  of- 
fendeT)  and  not  jointly  upon  th^  whole  of  them, 
except  where  a  whole  vill  is  fined.  93 

The  sheriff  in  his  torn  may  impose  a  fine  on  all 


'such  as  are  gyilty  of  a  contempt  in  the  face  of 
the  court,  £3.  &c.  93 

In  what  manner  such  fines  may  be  recovered.  95 

The  punishment  for  suffering  a  negligent  escape, 
is  inflicting  the  pay  met)  t  of  a  certain  sum  of 
money  to  be  paid  to  the  king,  which  seems, 
most  properly,  to  be  a  fine.  199 

The  distinction  between  a  fine  and  an  amercia- 
ment. 198 

Where  an  appellant  shall  be  fined.  S74 

FLIGHT. 
See  Forfeiture. 

In  what  cases  the  (Co6ds  shall  be  forfeited  opoo 
the  coroner's  finding  %fugam  fecit,    8J.  s.  27 

On  flying  from  an  arrest,  if  Kjugam  fecit  be 
found,  the  goods  of  the  offender  are  forfeited. 

182 

Whether  such  a  finding  be  traversable.  88 

FOREST. 

How  far  those  who  are  imprioonedybr  the  forest 

are  replevisable.  149 

How  far  the  proceedings  for  theforeU  are  re- 

.  movable  by  certiorari  before  conviction.    150 

A  vitne  may  come  from  a  forest.  255 

FORFEITURE. 

Principal  and  accessary  before,  upon  afugam 
fecit  being  found  by  the  coroner,  forfeit  all 
their  goods  and  chattels.  81 

Tlie  right  to  hold  a  court  leet  may  be  forfeited 
by  bare  omissions,  which  disappoint  the  ends 
of  its  institution,  us  well  as  by  acts  of  gross 
and  palpable  oppression,  and  injustice.  113. 

8.  5 

What  acts  shall  forfeit  a  recognizance  of  bail. 

127,128 

Whether  it  be  necessary  in  an  indictment  on  a 
statute,  to  relate  tlie  clause  of  forfeiture.  341 

Under  what  circumstances  the  recognizance 
taken  on  a  certiorari  becomes  forfeited.  411. 

s.  58 

What  he  who  obstinately  stands  mute  shall  forfeit, 
and  to  whom.  464.  s.  19 

Where  the  time  proved  varies  from  that  laid  in 
the  indictment,  and  the  jury  find  a  general 
verdict  guilty,  the  forfeiture  shall  relate  to  the 
lime  laid.  614 

Forfeiture  of  Lands.  637.  c.  49 

By  the  common  law,  all  lands  of  inheritance,  of 
which  the  offender  is  seised  in  his  own  right, 
and  all  right  of  entry  to  lands  in  the  hands  of 
a  wrong-doer,  are  forfeited  to  the  king  by  an 
attainder  of  high  treoion,  and  to  the  lord  of 
whom  they  are  immediately  holden,  by  aa 
attainder  of  petty   treason  and  felony,  63T. 

S.I 

Freehold  lands  forfeited  by  an  attainder  of  high 
treason  are  vested  in  the  king  without  of^e 
found.  ik» 

But  during  the  life  of  the  offender,  the  king  can- 
not take  possession  of  them  till  office  found. 

ib.  s.  2 
The  lord  cannot  enter  into  the  escheated  lands 

with- 
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vubout  fpecial  mmat,  timtl  it  appear  by  iue 
pcoceas  that  the  king  hath  had  the  year,  day, 
and  waste.  ■  537 

The  inheritaoce  of  things  not  lying  in  tenare  are 
forfeited  to  the  kiag  by  an  attainder  of  high 

^treason.  ib.s.4 

The  profits  of  things  not'  lying  in  tenure  are  for- 
feited doring  the  life  of  the  ofiender  by  an 

«  attainder  of  felony.  638 

The  inheritance  of  things  ndt  lybg  in  tenure  is 
eztingoished  by  the  death  of  the  offender;  the 
reason  of  it.  t6. 

No  right  of  action  to  lands  of  an  estate  of  inhe- 
ritaaoe,  are  forfeited  either  by  the  common 
law  or  by  statute.  t6.  s.  5 

No  right  of  entry  into  sach  lands,  nor  to  the 
use  .^onless  fraudulently  conveyed,  &c.)  nor 
condition,  were  liable  to  be  forfeited  before 
33  Hen.  8.  ib. 

^And  in  tail  could  not  be  forfeited  after  stat. 
West,  but  only  for  the  life  of  the  tenant  in 
tail,  till  26  Hen.  8.  c.  13.  ib. 

Lands  of  inherifance  which  a  husband  is  seised 
of  in  right  of  his  wife,  or  seised  of  in  his  own 
right  for  life,  are  forfeited  to  the  king  only.  ib. 

By.  force  of  a  special  custom,  a  copyhold  of  in- 
heritance ma^  be  forfeited  by  an  attainder  or 
conviction  of  treason  or  fek)ny,  even  without 
a  conviction.  638.  s.  7 

A  copyhold  may  be  forfeited  of  common  right, 
by  attainder  but  not  by  a  conviction  only.  ib. 

If  the  attainder  happens  before  the  tenant  is  ad- 

.  mitted,  a  copyhold  is  not  forfeited,  but  shall 
go  to  the  heir  at  law.  i6.  (N) 

At  common  law;  upon  an  attainder  of  treason 
or  felony,  the  king  had  a  right  utterly  to  waste 
the  lands  holden  of  any  but  himself  &c.    i6. 

How  the  king  is  now  intitled  to  the  ^or,  day, 
and  watte.  639 

By  54  Geo.  3.  ch.  45.  forfeitures  abolished  be- 
yond the  life  of  the  offender  except  in  treason 
and  murder.  ib 

• 

Where  the  Goods  shall  re  forfeited,    ib. 

All  things  comprehended  under  the  notion  of  a 
}>ersonal  estate,  whether  in  action  or  posses- 
sion, which  the  offender  hath  in  his  own  right, 
are  liable  to  forfeiture.  ib,  s.  9 

A  term  limited  to  executors,  and  not  vested  in 
the  party  himself,  is  not  forfeitable.  t6. 

A  bond  or  leaes  made  to  a  person  in  trust  are 
forfeitable.  ib,  g.  10 

The  trust  of  a  term  for  the  use  of  the  offender, 
his  wife,  or  children,  is  forfeitable,  if  fraudu- 
lently made  to  avoid  a  subsequent  forfeiture. 

„       ,  640 

It  such  a  term  be  bond  fide  made,  it  shall  only 

be  forfeitable  so  far  as  the  offender's  interest 

m  It  extends.  ib, 

A  power  reserved  to  the  grantor  to  do  some 

personal  act  is  not  forfeitable.  ib.  s.  12 

Iv  WHAT  Cases  Things  Personal  shall  re 
forfeited.  i^,  g.  13 

Thiags  personal  shall  be  forfeited  upon  a  eon- 
9iotion  of  treason  of  felony.  ib.  s.  14 


rm^u. 


They  also  become  forfeited  upon  a  fitgam  ftdi 
found  by  the  coroner  taptr  vwmr  corporis. 

640.  s.  14 

The  goods,  upon  such  a  finding  are  forfeited 
absolutely,  and  also  the  issues  of  the  offender's 
lands,  till  he  be  acauitted  or  pardoned.        ib. 

Where  a  prisoner,  either  as  principal  or  accesW 

sary  before  or  after,  is  acquitted  before  jas- 

tices  of  oyer,  ^c.  of  a  capital  felony,  but  is 

found  to  haie  fied,  he  shall  forfeit  bis  goods, 

but  not  the  issues  of  his  lands.  ib. 

Quare,  if  the  law  is  not  the  same  upon  acquittal, 
void  Jkgam  fecit  in  petty  larceny.  ib. 

The  party  may  in  all  cases,  except  in  the  coro- 
ner's inquest,  traverse  the  Jugam  fecit.        ib. 

In  all  cases  the  particulars  of  the  goods  found 
to  be  forfeited  may  be  traversed.  ib. 

If  a  default  be  made  before  the  exigent  is 
awarded,  the  party  forfeits  his  goods,  both  in 
a  capital  case  and  in  petty  larceny.  ib. 

Wherever  goods  are  so  forfeited,  they  are  not 
saved  by  an  acquittal  at  the  trial.  ib. 

But  they  are  saved  by  a  reversal  of  the  award 
of  the  exigent.  041 

Quare,  if  the  party  do  not  forfeit  bis  goods  upon 
a  presentment  of  twelve  men,  that  he  Am  o^ 
resisted  being  apprehended.  ib.  s.  16 

Goods  are  also  forfeited,  by  being  waived  by  a 
felon  in  bis  flight,  whether  they  are  his  own 
goods,  or  those  of  others  which  he  has  stolen. 

ib.  8.  17 

Of  Forfeiture  by  Statute.  ib.  s.  18 

By  26  Hen.  8.  c.  13.  all  estates  of  inheritance  in 
use  or  possession  are  forfeited  by  an  attainder 
of  hi^h  treason.  i6.  s.  19 

By  33  Hen.  8.  c.  SO.  attainders  for  high  treason 
by  the  common  law,  shall  be  as  effectual  as 
attainder  by  parliament,  and  forfeitures  vested 
in  the  king  without  office.  ib. 

The  rights  of  strangers  how  saved.      649.  s.  20 

These  statutes  are  not  repealed  by  the  1  Mary, 
c  1*  ib.i.  21 

Estates  in  tail  are  forfeited  by  force  of  the  words 
^  any  estate  of  inheritance,"  in  the  26  Hen.  8. 

ib.  s.  22 

Where  lands  are  jriven  to  a  man  and  his  wife, 
and  the  heirs  tf  their  two  bodies,  the  entail  is 
forfeited  by  his  attainder.  ib. 

The  right  to  a  writ  of  error  to  reverse  an  erro- 
neous common  recovery  is  not  forfeited  by 
these  statutes.  ib.  s.  23 

The  mere  right  of  action  to  lands  in  the  hands 
of  a  stranger,  as  of  a  discontsnuanecy  or  of  the 
heir  of  a  disseisor,  is  not  forfeited.  ib. 

A  right  of  entry  into  lands  to  which  a  person 
attainted  of  high  treason  is  intitled,  is  as  much 
forfeited  as  lands  in  possession.  643 

The  king  shall  not  be  adjudged  in  possession  of 
such  lands  till  ^Hce,  and  scire  facias  and 
seigure  on  such  office.   •  *  ib. 

How  the  king  became  possessed  of  such  lands 
at  common  law.  ib. 

Where  a  tenant  in  tail  of  the  gifts  of  the  crown 
makes  a  feofiineat  in  fee,  the  reversion  being 
still  in  the  crown,  and  afterwards  is  attaiaied 
of  high  treason,  the  right  of  the  entail  is  forf 
feited  to  the  crown.  ib.  s.i24 

3  D  Where 
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Where  one  attainted  of  high  treason,  is  seised 
of  a  defeasible  estate  in  tail,  and  bath  at  the 
same  time  a  right  to  an  ancient  entail  which 
is  discontinued,  he  forfeits  both  the  entail  in 
possession,  and  the  right  to  the  old  entail.  64S 

s.  85 

A  power  of  revoking  the  uses  of  a  settlement 
maf  be  forfeited  by  force  of  the  33  Hen.  8. 
if  the  execution  of  it  require  nothing  but  what 
ma  J  be  as  well  performed  by  any  other  per- 
aon  as  by  the  party  by  whom  it  was  reserved. 

643.  s.  86 

In  what  cases  the  form  of  the  fravUo  by  which 
such  a  power  is  reserved,  will  keep  the  for- 
feiture out  of  the  statute.  644 

An  annuity  granted  to  a  man  pro  contiUo  impen- 
dendOf  is  not  forfeitable  by  these  statutes,  ib. 

Quitrey  if  an  office  granted  to  a  man  fer  life^  and 
requiring  skill  and  confidence,  be  forfeitable. 

ib. 

If  an  office  be  granted  .in^ee,  it  maybe  forfeited 
by  the  common  law.  ib. 

Estates  tail  are  forfeited  by  force  of  the  words 
^  all  interests  of  what  nature  soever,"  in  an 
act  of  parliament.  »6.  s.  28 

The  statutes  of  prdonunirt,  which  give  a  general 
forfeiture  of  all  the  lands  and  tenements  of 
the  ofiender,  extend  not  to  land  in  entail,   ib. 

A  saving  of  corruption  of  blood  in  a  statute  con- 
cerning felony  doth,  by  necessary  consequence, 
save  the  land  to  the  heir.  A,  s.  29 

A  saving  of  land  to  the  heir  prevents  corruption 
of  blood  and  loss  of  dower.  ib, 

A  saving  of  the  4X>rruption  of  blood  in  a  statute 
conoeming  treason,  doth  not  save  the  land  to 
the  heir.  ib. 

The  forfeiture  upon  an  attainder  of  -dther  trea- 

.  son  or  felony  shall  have  relation  to  the  time 
«of  the  offence^  for  avoiding  all  eubsequent 
alienation  of  the  lands.  ^45.  s.  30 

But  as  to  chattels,  the  forfeiture  shall  only  re- 
late to  the  time  of  the  ccwoiction  otfugam 
fedt  found.  ib, 

Qumr€y  whether  in  prmmuiure  the  forfeiture  shall 
relate  to  the  time  of  the  offence^  or  only  to 
that  of  the  judgment,  ib,  s.  31 

The  attainder  as  to  mean  profits^  shall  only  relate 
to  the  time  of  the  attainder.  t6.  s.  32 

Any  one  indicted  or  appealed  of  treason  or  felony 
may  bon&fide  sell  any  of  his  chattels,  real  or 
personal,  for  the  sustenance  of  himself  and 
family,  until  they  are  forfeited.  tfr.  s.  33 

The  goods  of  such  a  person  cannot  be  removed 

.    till  they  are  forfeited.  645.  s.  34 

Whether  the  goods  of  a  person  indicted  may 
be  inventoried,  and  detained  in  custody  before 
the  conviction,  and  till  they  are  forfeited,    ib. 

8.  35 

CtuMre^  where  a  person  is  found  guiUy  of  murder 
by  the  coroner's  inquest,  whether  the  coroner 
shaH  inquire,  and  value  his  goods,  and  deliver 
them  to  the  township.  646.  s.  36 

The  party's  goods  may  be  appraised  by  the 
sheriff  upon  a  mm  etit  inioenUu  returned  to  the 
eeeond  camt.  ib,  37 

But  by  1  Rich.  3.  c.  3.  no  sheriff,  &c  shall 
seiae  the  goods  of  any  persoa  imprisoned  on 


suspicion  of  felony,  until  such  person  be  con- 
victed, or  his  gpods  forfeited.  646.  s.  38 

This  statute  extends  as  well  to  the  seizure  of 
money  as  to  any  other  chattel.  ib.  s.  39 

The  goods  may  be  seized  as  soon  as  forfeited  by 
force  of  this  statute.  &c.  ib,  s.  40 

Qii^re,  whether  the  king  takes  the  goods  for- 
feited subject  to  the  debts  of  the  party,  ib.  (N) 

At  common  law  it  was  no  plea  for  the  township 
that  the  goods  were  delivered  to  a  particular 
person,  and  that  he  had  embezzled  them.  ib. 

8.41 

But  by  31  £dw.  3.  c.  3.  if  any  man  or  town 
charged  with  the  goods  of  felons  will  allege, 
in  discharge  of  himself,  another  who  is  charge- 
able, he  shall  be  heard.  tfr. 

In  what  cases  a  wife  shall  lose  her  dower.  (See 
Dower.)  647 

FORGERY. 

Forgery  is  not  within  the  jurisdiction  of  the  jna- 
tices  of  the  peace.  55 

In  what  cases  the  forger  of  writs  and  other  pro- 
ceedings of  courts  may  be  proceeded  agatost 
by  attachment.  223 

The  Court  will  not,  without  special  cause,  re- 
move an  indictment  for  forgery  by  certiorari 
at  the  prayer  of  the  defendant.  402 

A  conviction  of  forgery  on  5  Eliz.  c.  14.  is  a 
good  cause  of  challenge  to  a  juror.  577 

And  qu^rCf  whether  it  is  not  a  good  objection  to 
the  competency  of  a  witness.  603.  s.  97 

A  person  whose  property  is  prejudiced  bj  a 
forgery,  is  no  evidence  to  prove  it  on  an  indic- 
ment  or  information.  605 

FRACTION. 

Regularly  the  law  makes  no  fraction  of  a  day. 

833.  8.  34 
FREEHOLD. 

None  but  freeholders  shall  be  electors  to  the 
office  of  coroner.  74 

FREE  PLEDGE. 

The  nature  of  it.  90 

All  persons  are  bound  to  be  of  some  fraok. 

pledge.  ifr- 
FRESH  SUIT. 

If  a  gaoler,  upon  fresh  suit,  retake  a  prisoner 
without  losing  sight  of  him,  it  shall  not  be 
construed  an  escape;  but  otherwise  if  he  kill 
him  in  the  pursuit.  194.  s.  6 

Restitution  or  goods  in  an  appeal  of  larceny  is 
the  necessary  consequence  of  making  fresh 
suit  after  the  ofiender.  239.  s.  50 

Anciently  the  party,  to  make  fresh  suit,  ought 
to  have  raised  the  hue  and  cry.  t6.  s.  SI 

Now  if  the  party  be  guilty  of  no  gross  neglect  in 
endeavouring  to  apprehend  the  ofiender,  it  is 
sufficient  fresh  suit.  s^. 

The  fresh  suit  shall  be  inquired  of  by  the  jary 
who  try  the  principal  matter.  240.  s.  52 

Upon  the  finding  of  the  fresh  suit  by  soch  jai7» 
the  court  may  award  restitutiq|.  tb* 

How  the  court  may  inquire  of  tiie  fresh  suity 
«nd  award  restitution  where  the  appellee  is 
convicted  by  confession.  •& 
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The  inqoett  which  inquire  of  the  fresh  snit  is  a 
mere  inquest  of  office,  to  satisfy  the  conscience 
of  the  judge.  S40.  s.  53 

The  inquest  of  the  fresh  suit  is  in  the  discretion 
of  the  court.  ib, 

GAME. 

See  Cebtiorari. 

GAOL. 

iSee  COMMITMEHT. 

Bj  14  £dw.  3.  c.  10.  the  custody  of  goals  is  re- 
joined to  the  office  of  sheriffs.  176.  s.  6 

By  5  Hen.  4.  c.  lOi  none  shall  be  imprisoned 
but  in  the  common  gaol.  ib. 

None  can  claim  a  prison  as  a  franchise,  unless 
he  haf e  also  a  gaol-delivery.  ib,  s.  7 

By  11  and  12  Will.  3.  c.  19.  justices  of  the 
peace  are  enabled  to  rebuild  and  repair  the 
gaols  at  the  expense  of  the  county. 

ib.  note  in  marg. 

Every  gaol  in  the  kingdom  is  the  gaol  of  the 
king's  bench.  7.  s.  5 

No  person  can  justify  the  detaining  a  prisoner 
in  custody  out  of  the  common  gaol  without 
some  special  cause.  177.  s.  9 

GAOL-DEUVERY. 
See  Assize.    Oyer. 

The  commission  of  gaol-delivery  is  a  patent,  in 
nature  of  a  letter  from  the  king  to  certain 
persons  appointing  them  his  justices,  or  two 
or  three  of  them,  of  which  number  such  a 
particular  person  is  specially  required  to  be, 
authorising  them  to  deliver  his  gaol  at  a 
particular  place  of  the  prisoners  then  in  it. 

28.  s.  1 

For  this  purpose  it  appoints  them  to  meet  at 
such  a  place,  at  sucn  a  time,  &c  where  the 
sheriff  is  commanded  to  bring  the  prisoners,  ib. 

These  commissions  must  be  agreeable  to  ancient 
precedents.  S.  18.  38 

Justices  of  gaol  delivery  may,  by  the  common 
law,  proceed  upon  any  indictment  of  felony 
or  trespass  found  before  other  justices  against 
any  person  in  the  prison  they  are  commis- 
sioned to  deliver.  28.  s.  2 

By  4  Edw.  3.  c.  2.  in  affirmance  of  the  common 
Jaw,  justices  of  gaol-delivery  may  deliver  the 
gaols  of  persons  indicted  kiefore  justices  of 
the  peace.  ib. 

But  justices  of  oyer  and  terminer  can  only  pro- 
ceed against  persons  indicted  before  them- 
selves, ib. 

Justices  of  gaol-delivery  have  power  to  take  an 
indictment  themselves.  ib.  s.  3 

They  can  only  deliver  the  gaol  by  proclamation 
where  there  is  no  indictment,  and  by  proper 
trial  where  there  is  one.  29 

Contrary  to  some  opinions,  it  is  certain,  that 
justices  of  gaol-delivery  may  deliver  the  gaol 
of  persons  committed  for  high  treason,  ib.  s.  4 

Qiutre,  whether  justices  of  gaol-delivery  may 
receive  an  appeal  against  accessaries  to  a 
felony,  the  principal  to  which  is  in  the  custody 
of  the  gaol  they  are  commissioned  to  deliver. 

29. 225 


Justices  of  gaol-delivery  may  take  an  indictment 
against  one  admitted  to  bail.  29.  (N.  1) 

Justices  of  gaol-delivery,  on  proclamation,  may 
discharge  all  prisoners  who  are  either  not  in* 
dieted  or  not  prosecuted.  But  this  power 
does  not  extend  either  to  judges  of  oyer  and 
terminer^  or  justices  of  the  peace.       30.  s.  6 

Justices  of  gaol-delivery  may  award  execution 
against  such  prisoners  as  have  been  outlawed 
'for  felony  before  justices  of  the  peace.  i6.  s.7 

Justices  of  gaol-delivery  have  power  after  tlieir 
commission  is  expired,  either  to  order  the 
execution  or  the  reprieve  of  the  persons  who 
have  been  condemned  before  them.      ib.  s.  8 

They  may  by  the  common  law  punish  those  who 
unduly  let  prisoners  to  bail.  t^.  s.  9 

By  28  Edw.  1.  they  may  award  process  into  a 
foreign  county  against  persons  appealed  before 
them  by  an  approver.  ib,  8, 10 

By  27  Edw.  1.  c.  3.  they  shall  punish  sheri&  for 
letting  prisoners  to  bail  contrary  to  the  statute 
of  Westminster.    Sed  qugre,        ib.  s.  11, 12 

By  4  Edw.  3.  c.  2.  they  shall  punish  sherifis  and 
gaolers  for  delivering  their  prisoners  on  bail, 
when  they  are  not  bailable.  31.  s.  13 

And  this  punishment,  though  not  expressed,  shall 
be  according  to  the  statute  of  Westminster. 

ib.  s.  14 

By  1  and  2  PhiL  and  Mary,  c.  13.  justices  of 
gaol-delivery  shall  fine  justices  of  the  peace 
and  coroners,  either  as  to  bailing  prisoners, 
or  for  not  taking  their  examination,  or  the 
information  of  the  witnesses,  or  not  reducing 
it  to  writing,  &c.  6cc,  &c.  31.  82 

By  4  Edw.  3.  c  10.  justices  of  gaol-deli  very 
shall  punish  sheriffii  and  gaolers  refuMug  to 
take  felons  into  their  custody  from  constables 
without  being  paid.  31 

By  1  Edw.  6.  c  7.  prisoners  convicted  of  treason 
and  capital  felony,  who  shall  be  reprieved  by 
the  justices  of  one  gaol-delivery,  may  have 
judgment  passed  upon  them  by  the  judges  at 
a  subsequent  gaol-delivery.  ib.  s.  17 

This  statute  extends  not  to  convictions  before 
justices  of  oyer  and  terminer.  .  32.  s.  18 

It  only  extends  to  prisoners  reprieved  before 
judgment^  and  gives  subsequent  commissioners 
no  manner  of  power  over  persons  condemned 
by  former  justices.  ib.  s.  19 

If  a  person  condemned  by  former  justices  plead 
a  pardon  before  their  successors,  they  have 
no  power  to  allow  it.  ib. 

The  manner  in  which  such  a  pardon  must  be 
pleaded.  ib. 

Subsequent  justices  commissioned  by  the  next 
king  to  tnat  who  commissioned  the  former 
justices,  have  the  same  power  as  if  both  com- 
missions had  been  made  by  the  same  king.  ib. 

An  enumeration  of  sundry  statutes  giving  juris- 
diction to  justices  of  gaol-deliverv.      ib.  s.  20 

By  6  Rich.  2.  c.  5.  justices  of  gaol-delivery  shall 
hold  their  sessions  in  the  chief  towns  of  the 
several  counties.  ib,  s.  21 

Justices  of  gaol-delivery  may  bail  any  person 
convicted  before  them  of  homicide  by  misad- 
venture or  in  self-defence.  101 

They  may  bail  a  person  convicted  of  manr 
3  D  2  slaughter. 
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sfauighter,  who  hasporchased  his  par^lon  after 
the  Bessioo  is  determined.  16 1 

So  also  if  a  man  be  convicted  of  nianslaoghter 
before  them  against  plain  evidence,  thej  may 
bail  him  till  the  oeit  session.  ib. 

So  also  thej  msj  bail  an  appellee  from  day  to 
day,  who  pleads  eicommunication  in  disability 
of  the  appellant.  ib. 

Jnstice  of  gaol-deliverj  have  power  to  assien  a 
coroner,  and  therefore  may  take  an  appeal  by 
an  approver.  S84.  s.  16 

The  king's  bench  will  never  remove  an  indict^ 
ment  from  justices  of  gaolndelivery  without 
special  cause.  402 

By  34  and  36  Hen.  8.  c.  14.  s.  16.  justices  of 
gaol-delivery  are  authorised  to  write  to  the 
clerk  of  the  peace  for  the  certificate  of  the 
conviction  of  a  defendant,  for  the  porpose^of 
preventing  his  receiving  the  benefit  of  clergy  a 
second  tinie.  474 

The  jostices  of  gaol-delivery  may  have  a  panel 
returned  without  any  precept  or  writ,  and  by 
a  bare  award :  the  reason  oft  it.  561 

Justices  of  gaol*delivery  may  order  a  jury  to  be 
returned  immediately  for  the  trial  of  a  prisoner 
arraigned  before  them.  569.  s.  4 

GAOLER. 
See  Habeas  Corpus. 
In  what  cases  gaolers  shall  be  liable  to  an  at- 
tachment. 219.  s.  31 
They  are  punishable  by  the  justices  of  gaol-de- 
iivery  for  refusing  to  take  the  custody  of  felons 
from  constables,  &c.  31.  s.  16 


?;eneral  issue  by  a  ooofetnon,  or«  fanner  MMe 
bund  against  nim.  653.  a.  4 

Som  attault  dememe  may  be  gives  in  evidenoe  on 
the  general  issue  in  an  iowctokenty  but  not  in 
.  an  action.  618.  s.  90S 


GENERAL  WARRANT. 

See  Arrests. 
The  case  of  general  warrants  stated. 


ISO 


GENERAL  ISSUE. 

What  pleat  in  bar  to  an  appeal  are  consistent 
with  the  general  issue.  27S.  s.  137 

A  prisoner  who  pleads  in  avoidance  of  an  in- 
dictment taken  contrary  to  11  Hen.  4.  c.  9. 
and  3  Hen.  8.  c.  18.  which  relate  to  the  return 
o£  grand  juries,  may  also  plead  the  general 
iwne.  «99.  s.  26 

The  defendant  to  a  qui  tarn  action  or  informa- 
tion cannot  plead  a  special  plea  together  with 
the  general  issae.  383.  s.  62 

A  pardon  tub  pede  tigilU  cannot  be  pleaded  with, 
or  after  the  geneml  issue,  unless  it  bear  a  date 
aubsequent  to  such  issue.  551.  s.  67 

A  defendant  ^t  tam  may  take  advantage  on  the 
general  issue,  that  the  offence  arose  in  a  dif- 
ferent county.  375.  s.  32.  386.  s.  70 

A  defendant  qui  tam  cannot  give  a  ditcharge  by 
a  subsequent  statute,  as  he  may  a  proviso  iu 
the  statute  upon  which  he  is  sued,  in  evidence 
on  the  general  issue;  but  he  must  plead  it 
specially.  386.  s,  69 

If  a  suit  be  brought  on  a  penal  statute  after  the 
time  limited,  he  may  take  advantage  of  it  on 
the  genera]  issue.  378.  s.  45 

III  capital  cases  the  general  issue  may  be  pleaded 
with  any  other  plea,  either  in  bar,  or  in  abate- 
ment, which  is  not  repugnant  to  it,  even  after 
such  plea  is  found  against  the  defendant.  553 

In  what  form  the  general  issue  may  be  joined  in 
criminal  as  well  as  capital  cases.  ib. 

Where  a  defendant  shall  be  estopped  to  plead  the 


GENTLEMAN. 

**  Generotus^  or"*  Armiger^  are  ^ther  of  tbem 
good  addition  for  the  estate  and  degree  of  a 
man ;  and  generosa  for  that  of  a  woman. 

262.  8. 1 11 

Where  an  appeal  describes 'a  party  as  gentleman 
who  is  not  so  either  by  birth  or  reputation,  it 
will  abate  the  writ.  259.  s.  103 

In  what  cases  scandal  thrown  upon  the  character 
of  a  gentleman  was  cognizable  by  the  ooart  of 
the  constable  and  marshal,  as  a  court  of 
honour.  1^ 

GRAND  JURY. 
See  Jurors. 

A  grand  jury  are  returned  to  inquire  of  all 
offences  in  general  in  the  county  for  whi^ 
they  are  returned.  287 

Upon  a  bill  of  indictment  being  preferred  be- 
fore them,  they  must  either  find  hiUa  vera,  or 
ignoratnus  for  the  whole.  ^     288 

If  they  find  a  bill  either  spedally  orconditioDallj 
it  is  void.  tS. 

This  relates  only  to  cases  where  they  find  part 
of  the  same  indictment  to  be  true,  and  part 
false,  and  do  not  either  affirm  or  deny  the 
fact  submitted  to  their  inquiry.         2.  (N.  1) 

Where  a  bill  contains  two  counts  for  distinct 
offences,  they  may  indorse  billa  vera  as  to  the 
one,  and  ignoramus  as  to  the  other.  t6. 

Of  the  Return  asd  Qualification  or 
Grand  Jurors  295 

The  grand  jury  must  be  at  least  twelve  in  nuni* 
her,  all  of  the  same  county,  and  returned  bj 
the  sheriff  or  other  proper  officer,  without  an  j 
nomination.  t&.  a<16 

Grand  jurors  ought  to  be  £teemen  and  liege 
subjects,  and  not  under  an  attainder  for  tre»» 
son  or  felony,  nor  villeins^  aliens,  or  outlaws^ 
whether  for  a  criminal,  or  perhaps  persomil 
matter.  ib.. 

Any  person  under  prosecatioo  may,  before  he  ia 
indicted,  challenge  a  grand  juror  as  being  out- 
lawed for  felony,  &c.  a  villein,  or  retorned  at 
the  instance  of  the  prosecutor,  or  not  ceturned 
by  the  proper  officer.  ib. 

But  grand  iurors,  like  all  other  men,  shall  be 
intended  legal  and  honest,  until  the  contrary 
appear.  t6« 

One  outlawed  on  an  indictment  of  felony  mmj 
plead  in  avoidance  of  it,  that  one  of  the  grand 
jury  was  outlawed  for  felony.  296.  s»  18 

It  is  unsettled  at  the  common  law,  wbetUer 
grand  jurors  ought  to  be  freeholders,  tfr.  a.lQ 

Hale  says,  they  ought  to  be  freeboldera^  but  to 
what  value  is  unoartain.  t6.  (N) 

Upon  the  equity  of  the  stat  West.  2.  c.  28.  old 

men 
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meo  above  scf^ty  yearv  of  age,  persons  per* 

.petuaJiy  sick,  or  liviDg  out  of  the  coaoty, 

shftU  not  be  returoed  upon  grand  juries.   396 

But  SQcb  persons  being  retumml  upon  the  grand 
jurjy  may  lawfully  serve  on  it  if  they  think 
fit.  ^  tfc. 

Grand  jurors  in  the  sheriBTs  torn  shall  have  20s. 
a  year  freehold^  or  36s.  a-year  copyhold.  297 

By  S  Hen.  7.  c.  1.  every  grand  juror  for  the  in- 
quiry of  concealmentSy^cc.  before  justices  of 
the  peace,  shall  have  40s.  yearly.  ib. 

By  33  Hen.  6.  c.  3.  grand  jurors  in  the  county 
palatine  of  Lancaster  shall  have  5/.  a  year.  ib. 

3y  38  £dw.  1.  c.  9.  sheri£b  shall  put  those  in 
inquests  as  be  next  neighbours  most  sufficient 
and  least  suspicious.  398.  s.  33 

By  34k  £dw.  3.  c.  4.  all  panels  shall  be  made  of 
the  next  people  which  shall  not  be  suspect 

.    nor  procured.  ih. 

Both  these  statutes  extend  to  f||rand  jurors,    ib. 

By  11  Hen.  4.  c.  9.  all  grand  jurors  shall  be  of 
the  kio^s  lawful  liege  people,  and  returned  by 
the  sheriffs  or  their  baili£n,  without  any  deno- 
mination. 399.  S.33 

Upon  this  statute,  a  person  who  is  not  returned, 
but  procures  his  name  to  be  read  among  those 
of  the  grand  jury,  may  be  indicted  and  fined. 

ib,  s.  34 

It  is  questioned,  whether  a  coroner's  inquest  is 
within  the  purview  of  this  statute;  but  all 
other  inquests  are  withiu  it.  ib-  s.  35 

A  person  arraigned  or  outlawed  upon  an  indict- 
ment taken  by  a  grand  jury,  contrary  to  11 
Hen.  4.  may  plead  it  in  avoidance  of  it.  Sed 
quarCy  if  he  has  taken  trial  on  it  without  ex- 
ception, ib*  s.  36,  37 

Ifone  grand  juror  returned  contrary  to  llHen.4. 
join  in  finding  an  indictmeut,  it  vitiates  the 
whole.  300.  s.  38 

A  prisoner  shall  have  counsel  assigned  to  take 
an  exception  to  an  indictment  found  by  grand 
jurors  returned  contrary  to  11  Hen. 4.  ifr.  s.  39 

In  objecting  to  an  indictment  for  such  a  defect, 
the  record  most  be  in  court.  ib.  s.  30 

By  3  Hen.  8.  c.  13.  justices  of  gaol-delivery  and 
justices  of  the  peace,  may  reform  the  panel 
of  grand  jurors  returned  by  the  sheriff,  by 
taking  out  and  putting  to  the  names  which  be 
so  impanelled.  ib. 

Therefore  if  a  grand  juror  who  is  nominated  to 
the  sheriff,  except  by  the  justices  in  pursu- 
once  of  the  above  act,  it  snail  vitiate  the  in- 
dictment he  joins  to  find,  according  to  the 
1 1  Hen.  4.  ih.  s.  33 

No  grand  jurors  can  indict  any  offence  whatso- 
ever which  doth  not  arise  within  the  limits  of 
the  precincts  for  which  they  are  returned. 

301.  S.34. 

Whether  a  grand  jury  ought  to  find  a  bill  of  in- 
dictment to  be  true  upon  probable  e^dence 
only.  354.  iio(is 

A  person  committed  as  principal,  and  taken  sur^ 
reptittously  from  his  confinement  to  give  evi- 
dence before  the  grand  jury  on  a  bill  preferred 
against  his  accomplice,  is  a  competent  evi- 
dence for  I  hat  purpose.  t6. 


GRAND  SESSIONS. 

An  acouittal  at  the  grand  session  of  TFa/et  is 
pleadable  in  bar  to  an  indictment  for  the  same 
offence  in  England,  304.  s.  42 

GRANT. 

Grant  of  the  goods  of  a  felon  standing  mote 
shall  not  be  delivered  uotU  good  grant  in  the 
king's  court  proved.  464.  s.  30 

Such  goods  will  not  pass  bjr  a  grant  of  all  felons 
goods,  without  being  specially  named,  i6,  i.  2} 

GUARDIAN. 
Su  Appeal. 

HABEAS  CORPbS, 

It  is  a  contempt  punishable  by  attacfanwat  for 
an  inferior  conrt  to  proceed  after  a  ktibtm 
eorpta  allowed.  318.  s.  38 

A  gaoler  is  punishable  by  attachment  for'  dis- 
obeying writs  of  Aeieas  eorpui.         319.  s.  31 

It  is  no  excuse  for  not  obeying  a  writ  of  kabtoi 
corpus^  that  the  prisoner  did  not  tender  bis 
fees  to  the  gaoler.  ib. 

By  1  and  3  Phil.  &  Mary,  no  habeoi  c&rpm  shall 
be  granted  to  remove  any  prisoner  outof  0u>i 
except  signed  by  the  hand  of  chief  jottiDe, 
&c.  403.  s.  35 

HAMLET. 

Whether  a  visne  may  come  from  t  hamlet.  365 

HEADBOROUGH. 
See  Constable. 

HEIR. 
See  Appeal. 

HERALDS. 
See  Constable  and  Marshal. 

IHGH  CONSTABLE. 

See  Constable. 

HIGHWAY. 

See  Certiorabi.    Shebipf's  Tobn. 

HIGHWAYMAN. 

See  Robbert. 

Tlie  reward  for  apprehending  and  xx)nvicting  a 

highwayman.  126 

Taken  away  by  58  G.  3.  c.  70.  ib* 

HOMICIDE. 

See  Bail. 

A  person  arrested  upon  light  suipicion  of  homi- 
cide may  be  bailed  by  a  justice  of  the  peace. 

t48.s.94 
Excusable  homicide  not  bailable  by  justices  of 

the  peace.  id. 

Id  what  cases  persons  committed  for  homicide 

are  not  replevisable,  147  to  16S 

In  what  case  a  prisoner  acquitted  of  homicide 

may  be  remitted  to  prison,  or  bailed.  147 
What  fee  is  due  to  a  coroner  for  taking  an  in* 

quest  of  homicide.  86 

UOMINE 
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.  HOMINE  REPLEGIANDO. 
See  Bail. 

HONOUR. 
See  Constable  and  Marshal. 

HORSE  STEALERS. 

By  1  Edw.  6.  c.  12.  no  person  convicted  of  fe- 
looioul  stealing  of  horses^  geldings,  or  mares, 
shall  be  admitted  to  clergy.  478.  s.  34 

By  S-ficd  Edw.  6.  c.  33.  (the  above  statute  being 
plurally  expressed!  stealing  one  horse,  geld- 
ing, or  mare,  ihalL  be  pot  from  clergy  in  the 
same  manner  as  stealing  of  two,  &c.  480 

By  31  Eliz.  c.  12.  accessaries  both  before  and 
after  the  fact  in  horse-stealing  are  put  from 

-    cleigy.  486.  s.  63 

By  10  and  11  Will.  3.  c.  23.  if  any  horse-stealer, 
being  out  of  prison,  shall  discover  two  or  more 

•  who  had  then  been  guilty  of  horse-stealing, 
and  cause  them  to  be  convicted,  he  shall  be 
entitled  to  a  pardon.  531 

HOSTLER. 

**  Hotiter^  is  a  good  addition,  as  coming  pro- 
periy  under  the  notion  of  a  mystery;  but  he 
may  be  sued  by  the  addition  of  ^  labourer/* 

263.  s.  118 
HOUR. 

Omitting  the  hour  in  the  count  in  an  appeal  is 
not  fatal ;  but  it  is  safest  to  insert  it.  252.  s.  87 

If  the  hour  as  well  as  day  be  set  forth  in  alleging 
the  offence  of  the  principal,  it  is  fatal  to  men- 
tion tlie  day  only  m  describing  the  offence  of 
the  accessary.  253 

It  is  sufficient  to  say  the  fact  was  done  about 
such  an  hour ;  and  a  mistake  of  the  hour  will 
not  be  material  upon  evideuce.  ib. 

HOUSE. 

By  12  Ann.  c.  7.  whoever  shall  feloniously  steal 
money  or  goods  to  the  value  of  40s.  out  of  any 
dwelling-house,  or  out-house  thereunto  be^ 
longing,  shall  be  debarred  from  the  benefit  of 
clei^.  487.  s.  66 

This  act  shall  not  extend  to  apprentices  under 
the  age  of  fifteen  years.  ib,  s.  67 

Persons  outlawed,  and  accessaries,  are  not 
within  this  statute.  ib,  s.  68 

HOUSEBREAKING. 
See  Robbery. 
By  1  Edw.  6.  c.  12.  no  person  convicted  of  break- 
ing any  house,  any  person  being  therein  and 
put  in  fear,  shall  be  admitted  to  clei^. 

478.  s.  34 
This  statute  extends  both  to  indictments  and 

appeals.  479.  s.  35 

It  doth  not  exclude  those  who  challenge  more 

than  twenty.  *b.  s.  36 

Sed  guaref  if  those  who  challenge  more  than 

twenty  are  not  included  in  the  word  **  con^ 

victedr  ib,  note  in  margin 

This  statute  omits  accessaries.  ib,  s.  37 

The  breaking  of  the  house  must  be  sucb  as  the 

>  Ifi^w  coii^rues  to  be  felonious.  480.  s.  40 


By  3  end  4  Will,  and  Mary,  c.  0.  housebreakfsrs 
who  challenge  more  than  twenty  are  ousted  of 
clei^gy  upon  an  indictment,  whether  in  the 
same  or  a  different  county.  492.  s.  87 

By  4  &  5  Ph.  and  Mary,  c.  4.  accessaries  before 
to  such  breaking,  if  accompanied  with  steal-' 
ing  in  a  dwelling-house,  are  ousted  of  tfaei^ 
clergy  in  all  cases.  sft. 

No  breaking  is  within  the  1  Edw.  6.  which  does 
not  amount  to  an  actual  breaking  of  an  housey 
or  of  some  part  of  it,  as  of  a  cupboard,  &c. 
fixed  to  the  freehold,  and  therefore  the  break- 
ing a  trunk,  &c.  is  not  within  the  statute^  &c. 

493,  a.  88 

By  39  Eliz.  c.  15.  whoever  shall  be  found  goilty 
of  feloniously  taking  away  in  the  de^-time  any 
goods  to  the  value  of  nve  shillings  in  aoj 
dwelling  house  or  out-house,  &c.  shall  not  be 
admitted  to  cleigy,  though  no  person  be  with- 
in the  same  at  the  time.  495.  a.  95 

This  statute  shall  only  extend  to  such  a  taking 
as  is  accompanied  with  a  felonious  breaking. 

ib,  s.  96 

A  chamber  in  an  inn  of  court  is  a  house  within 
the  intent  of  thu  statute;  but  a  lodjring  ia 
Whitehall  or  Somerset- Houte  is  not.    &.  s.  97 

No  accessary  is  ousted  of  hb  deigy  by  this  sta- 
tute. t6.  ft.  98 

Nor  is  an  aider  or  abettor  ousted,  unless  it  ap- 
pear that  he  was  actually  within  the  house.  Mb, 

By  3  &  4  Will,  and  Mary,  c.  9.  whoever  shall 
aid  and  abet  another  to  break  any  dwelling- 
house,  shopf  warehouse,  &c.  and  shall  felo- 
niously take  to  the  value  of  five  shillings,  shall 
be  exduded  from  clergy.  ib.  s.  99 

An  assistant,  or  an  accessary  before,  to  such  a 
felony  in  an  ou^-Aotcse,  not  beiuff  a  shop  or 
warehouse,  &c.  without  entering  it,  is  still  en- 
titled to  dergv.  496.  s.  100. 101 

But  all  principals  in  any  felony  within  39  ^z. 
c.  15.  are  excluded,  whether  in  the  same  or  a 
difierent  county.  497.  s.  102 

HOUSE  OF  CORRECTION. 

By  6  Geo.  1.  c.  19.  justices  of  the  peace  may 
commit  vagrants  and  other  offenders  charged 
with  small  offences,  either  to  the  commoa 
gaol  or  house  of  correction,  as  they  shall  think 
proper.  117 

By  5  Ann.  c.  6.  persons  convicted  of  laroeay, 
who  are  liable  to  be  burnt  in  the  hand,  may 
be  committed  to  the  house  of  collection  for 
not  less  than  six  months,  nor  more  than  two 
years,  &c.  506 

By  19  Geo.  3.  c.  74.  a  further  punishment  in- 
flicted«  507 

HUSBAND  AND  WIFE. 

What  lands  shall  be  forfeited  by  attainder  of  the 
husband,  which  he  holds  in  right  of  his  wife. 

638 
In  what  cases  dower  shall  be  forfeited.  {See 
DowcR.)  647.  s.  43 

In  what  cases  they  may  or  may  not  give  evi- 
dence against  each  other.  600 

HUE 
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HUE  AND  CRY. 

The  sheriff  in  bis  torn  may  inquire  of  all  those 
who  shall  levy  hue  and  cry  without  cause^  or 
shall  neglect  to  levy  it  where  they  ought. 

106.8.58 

Private  persons  are  justified  to  apprehend  offen- 
ders upon  a  hue  and  cry  levied  against  them. 

118.  s.  14 

Hue  and  cry  is  the  pursuit  of  an  offender  from 
town  to  town  till  he  is  taken.  115.  s.  5 

All  who  are  present  when  a  felony  is  committed, 
or  a  dangerous  wound  is  given,  are  bound 
both  by  common  law  and  by  statute,  to  raise 
the  hue  and  cry  against  the  offenders  who 
escape.  ib. 

A  man  may  lawfully  raise  it  against  one  who 
sets  upon  him  in  the  highway  to  rob  him.    ib. 

By  13  Edw.  1.  c.  4.  hue  and  cry  shall  be  levied 
upon  a  stran^r  who  shall  not  obey  the  arrest 
of  the  watch  m  the  night  time.  t6. 

By  21  Edw.  1.  s.  2.  it  may  be  raised  against 
trespassers  in  parks.  ib. 

To  levy  hue  and  cry  without  cause  is  considered 
as  a  disturiiance  of  the  public  peace.  ib. 

The  manner  in  which  the  hue  and  cry  shall  be 
levied.  ib,  s.  6 

By  the  statutes  of  Winton,  if  the  country  will 

-  not  answer  for  the  bodies  of  such  as  commit 
robberies  and  felonies  within  forty  days,  by 
levying  the  hue  and  cry,  the  inhabitants 
where  the  offence  was  conmiitted,  shall  be 

'   answerable,  &c.  116 

But  to  make  the  country  liable,  the  robbeiy  must 

'  be  open  and  violent,  and  not  done  in  any 
house.  ib.  (N) 

But  it  is  not  necessary  that  it  should  be  done  in 
the  public  highway ;  if  committed  in  a  coppice 
it  is  sufficient.  ib. 

By  2T  Eliz.  c.  18.  the  inhabitants  of  every  bun« 
dred  where  the  offence  shall  be  committed 
shall  pay  half  the  damages  recovered  against 
the  hundred  for  neglecting  hue  and  cry.      ib. 

No  hue  and  cry  shall  be  deemed  sufficient,  un- 
less made  both  with  horsemen  and  footmen,  ib. 

No  person  robbed  shall  maintain  any  action 
upon  these  statutes,  unless  he  give  immediate 
intelligence,  and  within  twenty  days  before 
the  action  be  examined  before  a  magistrate, 
«cc.  ib. 

By  8  Geo.  2.  c.  16.  the  person  robbed  must  also 
give  notice  to  a  constable  near  the  place,  de- 
scribing the  particulars  of  the  robbery,  &c. 
&c.  ib. 

No  hundred  shall  be  chargeable,  if  the  felons  be 
apprehended  within  forty  days  after  notice, 
&c.  in  the  Gazette.  117 

By  22  Geo.  2.  c.  24.  no  person  shall  recover 
more  than  200/.  unless  two  persons  are  in 
company  at  the  time  of  the  roboery.  t^. 

Nor  by  30  Geo.  2.  c.  3.  and  4  Geo.  3.  c.  2.  un- 
less three  persons  be  together,  if  the  plaintiff 
is  receiver  of  the  land-tax.  t^. 

Those  who  are  taken  upon  a  hue  and  cry  are 
irreplevisable  by  the  statute  of  Westminster. 

151.  s.  41 


HUNDRED. 
See  Escape.    Hue  and  Car. 

HUSBAND  AND  WIFE. 

A  feme  covert  being  appealed  without  the  hus- 
band cannot  have  damages  on  her  acquittal ; 
sed  quare,  278.  s.  149 

A  conspiracy  may  be  sustained  at  common  la# 
by  husband  and  wife,  for  a  malicious  appeal 
against  the  wife  only.  279 

If  a  husband  and  wife  are  appealed  and  acquit* 
ted,  they  shall  have  a  joint  judsment  for  the 
damage  to  the  wife,  and  shall  have  separate 
executions  for  their  several  damages.        279 

An  appeal  lies  f^ainst  a  Jeme  covert  without 
taking  notice  of  the  husband.  238.  s.  46 

But  a  vnfe  cannot  bring  an  appeal  without  her 
husband.  244 

In  an  appeal,  the  addition  of  the  place  of  habita- 
tion ot  a  wife  is  sufficiently  shewn  by  shewing 
that  of  the  husband.  264 

IDENTITATE  NOMINIS. 

To  reverse  an  outlawry  upon  an  indictment  for 
a  variance  in  the  name  of  the  defendant,  be- 
tween the  record  and  the  process,  the  diver- 
sity must  be  shewn  by  the  writ  idenHiate  nomi' 
nu,  654 

IDEOT. 
See  Appeal.    Appboveb. 

JEOFAILS. 

The  statutes  of  jeofails  do  not  extend  to  cri- 
minal prosecution.  336 

By  9  Ann.  c.  20.  they  shall  extend  to  infonna-. 
tions  in  Uie  nature  of  fuowanwUo.  364 

IMPARLANCE. 

Where  an  appeal  may  be  abated  before  and 
after  imparlance. 


259.  s.  102 


IMPEACHMENT. 
See  Trial  by  Peers. 


A  lord  committed  by  the  houfe  of  lords  on  an 
impeachment  of  treason,  and  afterwards  par- 
doned, cannot  be  ditcharfed  by  the  court  of 
king's  bench.  Sed  quarCy  if  the  court  may  not 
bail,  especially  if  no  pariiament  be  sitting.  166 

By  12  &  13  Will.  3.  c.  2.  no  pardon  under  the 
great  seal  shall  be  pleaded  to  an  impends 
ment  by  the  commons  in  pariiament.        547 

But  after  the  impeachment  is  tried,  the  offender 
may  be  pardoned.  ib, 

Tbe  necessity  of  making  a  high  steward  for  the 
trial  of  an  impeachment  for  high  treason,  has 
been  denied  by  the  house  of  commons. 

581.  s.  1.  noite  m  mcarg, 

IMPRISONMENT. 
See  Commitment.   Abbest.   Habeas  Cobpus. 

INCENDIARIES. 

Su  Arson. 

INDICTMENT. 

An  indictment  is  an  accusation  at  the  suit  of 
the  king,  found  to  be  true  by  the  oaths  of 

twelve 
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twelve  men  of  the  coontyy  returned  to  inquire 
of  all  Q0Mioee  tbecein  conimitted.  287 

Tlie  di£Fereoce  between  an  indictment  and  a 
presentment  and  inqaisition.  ib. 

A  gnmd  jury  must  either  find  billa  vera,  or  ig- 
mromm  for  the  whole,  or  the  finding  is  void. 

288.  8.  2 

8o  also,  if  they  indorse  a  bill  conditionally,  or 
true  as  to  a  different  crime  than  that  which 
the  indictment  chai^ges,  it  is  void.  ib. 

But  where  the  bill  consists  of  two  distinct 
counts,  as  ript  and  a$S4iuU,  they  may  indorse 
HUa  vera  as  to  the  one,  and  ignoramui  as  to 
the  other.  ib.  (N.  1) 

An  indictment  is  so  far  the  king's  suit,  that  the 
party  who  prosecutes  it  is  a  good  witness  to 
prove  it,  t^.  s.  3 

No  damages  can  be  given  upon  an  indictment 
even  it  the  king  were,  by  bis  commission  to 
any  new  court,  so  to  direct.  ib. 

But  if  a  statute  expressly  direct  that  a  party 
shall  recover  damages  bv  indictment,  they 
may  be  so  recovered;  otherwise  they  ought 
to  be  6oed  for  in  an  action  on  the  statute.  288 

The  kinifs  bench,  by  virtue  of  a  privy  seal,  may 
g^ve  to  a  prosecutor  the  third  part  of  a  fine 
•tsesied  on  a  criminal  prosecution.  ib. 

And  to  induce  defendants  to  pay  prosecutors 
their  costs,  it  is  the  practice  to  intimate  an 
inclination  to  midgate  the  fine'  to  the  king.  289 

All  crimes  of  a  puUic  nature,  all  disturbances 
of  the  peace,  all  oppressions,  and  all  misde- 
meanours of  a  public  evil  eumple  against  the 
common  law,  may  be  indicted.  ib,  s.  4 

No  injnries  of  a  private  nature,  unless^they  some 
way  conoefn  the  king,  can  become  the  sub- 
ject of  indictment,  ib. 

Wnerever  a  statute  prohibits  a  matter  of  public 
griovaojDe,  or  commands  a  matter  of  public 
.4oavenience,  an  offender  is  punishable  both 
by  action  and  indictment,  unless  such  a  mode 
of  proceeding  is  expressly  excluded.  ib. 

Quitre,  if  the  ofiender  has,  in  an  action,  been 

fimd  to  the  kmg^  whether  he  oan  afterwards 

i»e  indicted  for  the  same  offence.  ib. 

No  ofienee  against  a  statute  of  a  private  nature 
will  bear  an  indictment.  ib. 

liiitanoea  of  injuries  which  are  not  indictable. 

ib.  (N.  1) 

Where  a  new  oflboce,  not  prohibited  by  the 
common  law,  is  created  by  statute^  and  a  per- 
ttcnlar  manner  of  proceeding  appointed,  but 
no  menrion  made  of  indictment^  no  indict- 
mnnt  can  be  maintained  on  such  statute. 

290.  (N.  2) 

But  if  sncfa  a  statute  give  a  recovery  by  action, 
bill,  plamt,  information,  crotkerwise^  then  it  au- 
thorises a  proceeding  by  way  of  i  ndictmen  t.  290 

Where  a  statute  adds  a  further  penalty  to  an  of- 

'  fence  prohibited  by  the  comnwHi  law,  the 
ofiender  may  still  be  indicted  as  at  common 
law.  ib. 

If  such  an  indictment  conclude  contra  formam 
ttaiuti,  and  cazmot  be  made  good  upon  the 
statute,  it  may  be  maintained  as  an  indict- 

.    ment  at  common  law.  ib. 

Where  new  created  ofibnces  are  prohibited  by  a 


general  prohibitory  clause,  an  indictment  will 
lie ;  but  not  if  the  clause  be  particular,  and 
specific  remedies  are  appointed.      290.  (N .  2) 

Where  a  new  offence  is  created,  an  indictment 
will  lie  on  a  mbstantive  prohibitory  clause, 
although  there  be  aftenvaras  a  particular  prtH 
vition  and  remedy  given.  t6. 

An  indictment  will  not  lie  where  a  statute  creatl 
ine  a  new  oftence  is  not  prohibitory,  but  onlj 
indicts  the  forfeiture  and  specifies  the  remedy. 

ib. 

Where  the  offence  was  punishable  before  die 
statute,  the  particular  remedy  ^ven  in  it  id 
cumulative:  but  where  the  offence  was  not 
punishable  at  common  law,  the  particular  re- 
medy given  must  be  pursued.  ib. 

Where  Indictment  is  unnecessart.        39Q 

Anciently  a  person  taken  upon  immediate  par- 
suit,  with  the  property  stolen  upon  htm,  mi^ht 
be  brought  into  court,  and  tried  without  in- 
dictment, ib.  8.  5 

But  by  25  Eliz.  c.  4.  &c.  proceedings  upon  the 
mainovre  are  wholly  taken  away.    291.  (N.  6) 

In  trespass  for  goods  in  the  kin^s  bench,  if  the 
iury  find  they  were  stolen,  the  defendant  may 
be  tried,  on  such  finding,  for  the  felony  witl>* 
out  indictment.  ^    ^  ib. 

But  such  a  finding,  ^^cept  in  a  court  of  criminal 
jurisdiction,  has  no  effect.  ib. 

Even  in  the  king's  bench,  on  an  indictment,  if 
the  jury  find  that  some  other  than  the  de- 
fendant did  the  fact,  yet  that  other  cannot  "be 
tried  on  such  finding  without  being  first  in- 
dicted, ib^ 

But  it  is  otherwise  on  the  finding  of  a  coroner^s 
inquest.  ib. 

A  verdict  upon  a  declaration  for  a  misdemean« 
our  in  a  proper  court,  will  serve  for  an  indict- 
ment against  the  persons  found  guilty  b^  it.  ib. 

Where  a  person  may  be  tried  without  indict-* 
ment  upon  an  appeal  not  prosecuted. 

291.  s.  7  to  14 

Whether  one  may  be  tried  at  the  suit  of  the 
king  for  a  capital  offence  upon  the  sherifTs 
return  without  any  indictment.        294.  s.  1 4 

A  man  may  be  arraigned  upon  an  indictment 
while  an  appeal  is  depending.  ib.s.15 

Who  may  be  indictors,  and  in  what  manner  they 

.  are  to  be  returned  (See  Grand  Jury).      295 

Within  what  place  the  offences  inquired  of  by 
the  grand  jury  must  arise  (See  Grand  Jury). 

If  it  doth  not  iqipear  by  an  indictment  that  tbe 
ofience  arose  within  the  county,  or  riding,  or 
other  special  division  or  precinct  for  which  the 
jury  which  found  it  was  returned,  it  is  erro- 
neous. 301 

Afortiorij  if  it  appear  that  the  offence  were  in  a 
different  county  than  that  for  which  the  gran^ 
jury  are  returned.  s^. 

Querey  if  the  finding  of  collateral  matter,  ex- 
pressly alleged  in  die  indictment  to  have  hap- 
pened in  a  different  county,  is  not  void.      t61 

In  what  manner  the  county  and  place  in  which. 
the  offenoe  arose  must  bie  expressed  in  the  io^ 
dictment.  tff- 

If  upon  not  guilty  pleaded  it  shall  appear  tnat 
the  ofifence  was  committed    in  a  different 

comity 
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■  coQitty  from  that  in  which  the  indictment  was 
foandy  the  defendant  shall  be  acquitted. 

301.  s.  35 

By  the  common  law,  if  a  man  had  died  in  one 
county  of  a  stroke  received  in  another,  he 
could  not  be  indicted  in  either.        302.  s.  36 

But  by  2  &  3  £dw.  6.  c.  24.  where  any  person 

-  shall  be  stricken  or  poisoned  in  one  county, 
and  die  of  the  same  in  another,  an  indictment 
ma?  be  found  in  the  county  where  the  death 
shul  happen.  id. 

So  if  a  fact  done  in  one  county  prove  a  nnisance 
in  another,  it  may  be  indicted  in  either,  ib,  s.  37 

If  one  guilty  of  larceny  in  one  counU  carry  the 
^oods  stolen  into  anothery  he  may  be  indicted 
in  either.  t6.  s.  38 

If  a  man  marry  two  wives,  the  first  in  a  foreign 
country,  and  the  second  in  England^  he  may 
be  indicted  in  England,  303.  s.  39 

If  a  woman  be  taken  by  force  in  one  county, 
and  carried  into  another,  and  there  married, 
the  oflbnder  may  be  indicted  and  tried  in  the 
second  county.  ib.  s.  40 

But  if  a  record  be  stolen  or  avoided,  &c.  partly 
in  one  county  and  partly  in  another,  he  can- 
not be  indicted /br  the  felony  in  either. 

t6.  s.  40 

By  26  Hen.  8.  c.  6.  offences  committed  in  Wales 
may  be  inauired  of  in  the  next  English  county 
where  the  king's  writ  runneth.  304 

By  28  Hen.  8.  c.  15.  treasons  and  felonies  com- 
mitted upon  the  sea  shall  be  inquired  of  in 
such  places  as  shall  be  limited  by  the  king's 
commission,  in  like  manner  as  if  done  upon 
laud.  ib,  s.  43 

But  this  statute  extends  not  to  offences  done  in 
creeks,  &c.  within  the  body  of  a  county. 

ib,  8.  44 

By  11  8c  12  Will.  3.  c.  7.  accessaries  before  and 
afVer  to  piracy,  shall  be  inquired  of  according 
to28Hen.  8.C.  15.  305 

By  1  Geo.  4.  c.90.  offences  against  the  43  Geo.  3. 
c.  58.  when  committed  at  sea,  shall  be  tried 
under  the  stat.  of  Hen.  8.  305 

By  8  Geo.  1.  c.  24.  persons  deemed  accessaries 
by  11  &  12  Will.  3.  c.  7.  shall  be  proceeded 
against  as  principals.  306 

All  piracies  and  felonies  upon  the  sea  may  be 
inquired  of  upon  the  land,  or  tried  at  sea,  &c. 

t6.  s.  47 

Ancient  opinions,  how  high  treason  done  out  of 
the  realm  was  to  be  indicted.  ib,  s.  48 

By  35  Hen.  8.  c.  2.  all  treasons  committed  out 
of  the  realm  shall  be  inquired  of  by  the  king's 
bench,  or  in  any  county  by  the  king*s  com* 
mission.  ib,  s.  49 

If  the  king's  bench,  or  the  king's  commissioners, 
remove  into  a  different  county  fix>m  that  in 
which  the  indictment  is  found,  the  jury  shall 
come  from  the  first  county.  307 

How  the  commissioners  and  county  for  such 
trials  are  well  assigned.  ib.  s.  51 

Whether  treasons  committed  in  Ireland  by  a 
peer  may  be  tried  in  England  ib.  s.  52 

By  2  &  3  £dw.€.  c.  24.  accessary  in  one  county 
to  a  felony  in  another,  may  be  tried  in  the 
county  where  the  offender  is  accessary.     308 

VOL.  11. 


Other  instances  where  a  jury  may  inquire  of 
offences  committed  out  of  their  county. 

309.  (N)- 

The  Form  of  the  Body  of  an  Indictmiint. 

309 

Of  setting  forth  the  fact  as  to  the  principxt.. 

ib. 

No  periphrasis  will  supply  those  words  of  art 
which  the  law  hath  appropriated  for  a  de- 
scription of  the  offence.  310.  s.  55 

Where  no  technical  words  have  been  adopted, 
the  special  manner  of  the  whole  fact  ougnt  to 
be  set  forth  with  such  certainty,  that  it  may 
judicially  appear  to  the  court  that  the  indict- 
ors  have  not  gone  upon  insufficient  premises. 

ib.  8.  57. 

An  indictment  for  breaking  prison  without  shew- 
ing the  cause  of  imprisonment  is  bad.         ib. 

An  indictment  for  refusing  to  be  sworn  consta- 
ble afber  legitimo  modo  electiy  must  shew  the 
manner  of  one  election.  ib. 

An  indictment  of  burglary  must  have  the  word 
"  noctmiter,^  ib. 

An  indictment  for  nuisance  fordoing  that  which, 
in  its  consequences  only,  and  not  in  itself,  is 
so,  must  shew  the  circumstances  which  cause' 
the  nuisance.  311 

But  where  the  thing  done  is  in  itself  a  nuisance, 
as  keeping  a  bawdy-hOuse,  &c.  the  particular 
circumstances  are  not  necessary.  ib. 

An  indictment  for  coining o/cAmy  like  the  king's 
money,  must  shew  what  money :  the  reason 
of  it.  t(. 

An  indictment  for  penury  not  shewing  in  what 
manner  and  in  wnat  court  the  false  oath  was 
taken,  is  insufficient.  t&. 

It  is  necessary,  both  in  indictments  and  appeals 
of  mayhem  and  murder,  to  set  forth  partiou- 
larly  in  what  manner  the  hurt  was  given,    ib. 

An  indictment  for  extortion  a^ore  officii^  with- 
out shewing  for  what  it  was  extorted,  held 
good.  ib. 

An  indictment  for  procuring,  &c.  must  shew  the 
*  false  tokens.  ih.  (N.  1) 

An  indictment  for  words  against  a  justice,  must 
shew  the  words.  312 

An  indictment  chai^ng  a  man  disjunctivdy,  is 
void,  as  murdravU  vel  murdrari  causaoit,  S^, 

311.  s.  58 
Every  indictment  must  chaise  some  particular 

odence,  or  else  several  offences  particularly, 
and  certainly  expressed,  and  not  with  b^ing 
an  offisnder  in  general :  the  reason  of  this  rule. 

312.  8.  59 
Instances  in  which,  upon  this  ground,  indict- 
ments have  been  held  too  general  and  insuffi- 
cient. t(. 

Anciently,  indictment  for  conspiracy  in  general 
was  held  good,  and  the  general  charge  of  in- 
ndiatores  viarum  et  depopulatores  agrorum 
ousted  of  clergy ;  but  this  is  remedied  by  4. 
Hen.  4.  c.  2.  ib. 

But  a  man  may  be  generally  indicted  as  a  com- 
mon barrator;  but  the  defendant  must  have  « 
note  of  tiie  ficts  intended  to  be  proved  deli- 
yered  to  him  previous  to  the  trial.  313 

3  B  There 
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There^  is  do  need  to  name  anv  particular  place 
'  where  the  defendant  was  a  Darrator.  313 

An  indictment  for  barratry  need  not  conclude  ad 
nocumentum  omnium  ligeorum;  divenorum  is 
sufEicient.  ib, 

Qiusre,  Whether  an  indictment  of  a  common 
scold  may  so  conclude^  or. whether  it  must  be 
ad  commune  nocumentum  ?  ib,  (N) 

An  indictment  against  one  as  a  common  scold 
is  ^od  without  setting  out  the  particulars,  for 
the  same  reasons  that  such  indictment  of  bar- 
ratry is  good :  the  reason  given.  ib. 

Every  charge  in  an  indictment  must  be  laid  po^ 
sitively,  and  not  by  way  of  recital,  as  with  a 
qubd  cum^.  4rc  and  the  want  of  a  direct  alle^- 
tion  of  any  thing  material  cannot  be  supplied 
by  intendment  ib.  s.  60 

An  indictment /<;/on»c2  murdrovit  cannot  amoapt 

'  to  murder  without  ex  malitid  pr^cogitatL    ib. 

An  indictment  of  death  is  bad  without  an  ex- 
press allegation  that  the  deceased  both  received 
and  died  of  the  hurt  laid ;  and  the  want  can- 
not be  supplied  by  any  implication.  314 

An  indictment  for  breaking  prison  must  aver, 
that  a  prisoner  for  felony  did  thereby  escape. 

ib. 

It  is  an.  incontrovertible  rule,  '^  that  in  an  indict- 
ment  nothing'  material  ihall  be  taken  by  intend- 
ment or  impUcationr  ib. 

But  if,  in  the  first  part  of  an  indictment  of  death, 
the  assault  be  laid  with  malice  prepente^  f^c. 
there  is  no  heed  to  repeat  it  in  the  subsequent 
clause  which  shews  the  giving  of  the  wound. 

tb. 

So  also  where  it  states  that  one  was  arrested  by 
virtue  of  a  plaint,  &c.  the  warrant  shall  be  in- 
tended a  good  warrant.  ib. 

Where  a  warrant  is  alleged  authorising  an  ar- 
rest within,  the  libertiet  of  London,  and  the 
indictment  lays  the  execution  of  it  in  such  a 
parish  and  ward  of  London^  without  saying 
they  are  within  the  liberties,  the  Court  will 
intend  the  parish  and  ward  laid  to  be  vrithin 
the  liberties  of  London.  ib. 

Where  an  indictment  finds  that  the  defendant, 
BEING  so  and  so,  conunitted  such  a  fact,  it 
shall  be  intended  that  he  was  so  and  so,  with- 
out any  express  allegation  to  that  purpose; 
the  reason  of  it.  ib.  s.  61 

But  where  an  indictment  of  forcible  entry  finds 
that  ji.  disseised  B.  of  such  land,  existens  li- 
berum  tenementum  of  B.  it  is  ins\]^cient;  for 
there  is  no  certain  antecedent  to  which  the 
partic^le  can  refer.  ib. 

Upon  the  subject  of  nice  exception  to  an  indict- 
ment there  is  no  general  rule.  There  is  a  max- 
im, nbnia  subtilitas  injure  reprobatur;  but 
the  application  of  it  is  in  the  discretion  of  the 
Court.  315 

It  b  a  certain  rule,  that  where  one  material  part 
of  an  indictment  is  repugnant  to  another,  the 
whole  is  void,  ib.  s.  63 

If  an  indictment  charge  a  forged  writing  by  which 
A.  was  bound  to  B.  or  that  the  defendant  dis- 
seised LS.  of  lands,  when  it  appears  that  LS. 
had  no  freehold;  every  such  indictment  is  void 


for  its  mani£e8t«iDcoiisi^eiicy  and  rqpngrauM^. 

An  indictment  of  death  laving  the  stroke  at  ji* 
and  the  death  at  B.  or  the  stroke  on  the  Ist^ 
and  the  death  on  the  10th,  and  then  condudutf 
that  the  defendant  in  such  manner  murdei^ea 
the  party  at  A.  afojesaid,  or  on  the  first  of  JHot 
aforesaia,  is  repugnant  and  void.  t£ 

An  indictment  for  selling  iron  with  &]se  wesghle 
and  measures,  is  inconsistent.  j&. 

If  an  indictment  taken  on  the  13th  find  that  the 
defendant  had  been  absent  six  months  from 
church,  from  the  first  of  the  same  month  and 
year,  it  is  repugnant.  .t6. 

An  indictment  which  charges  any  thing  as^a^e- 
lony,  which  appears  to  be  only  a  trapau,  as 
witn  cutting  down  trees,  the  Court  wiU  not 
arraign  the  defendant  on  it.      ^  316  . 

But  the  Court  will  dispense  with'a  small  impro- 
priety of  expression,  as  for  havibg  moved  usum 
acramjkni,  when  in  fact  it  was  grass  only  and 
not  hay,  ib. 

Of  setting  forth  the  fact  as  to  the  accessa&t. 

'  ib.  s.  63 

A  repugnancy  in  setting  forth  the  offence  of  tiie 
accessary  is  equally  fatal  as  in  setting  iotOk 
that  of  tne  principal.  t& 

If  an  indictment  of  death  which  lays  the  stroke 
on  one  day,  and  the  death  on  a  subfequent 
one,  charge  the  accessary  with  having  abetted 
the  fact  at  the  time  of  the  felony  and  muvde^ 
only,  it  is  insu^cient*  d. 

Where  several  are  present  and  abet  a  &ct,  and 
one  only  actually  does  it,  an  indictment  may 
lay  it  generally,  as  done  by  them  all;  or  spe- 
cially, as  done  only  by  one,  and  abetted  dy 
the  rest.  it. 

But  ah  indictment  which  barely  charges  a  man 
with  having  been  present  is  vpid.  ib^ 

An  indictment  against  an  accessary  for  reeeiving 
four  principals  is  naught,  unless  it  says  em  re- 
ceptavit,  Sfc.  ib^ 

An  indictment  against  a  constable  for  sufifering 
the  escape  of  a  person  arrested  for  suspicion 
of  felony,  must  shew  what  the  felony  was,  ami 
that  it  was  committed.  ih,  s.  66 

But  an  indictment  for  receiving,  or  suffering  to 
escape,  persons  whose  gtdlt  is  upon  record^ 
need  only  set  out  such  record  properly.     317 

Quaere,  If  a  man  is  more  bound  to  take  notice  of 
an  attainder  in  his  own  county  than  in  any, 
other  ?  ib. 

Qumre,  If  an  indictment  finding  that  J.  5.  irte»- 
ter  receptavit  such  a  one  being  a  felon,  is 
good  ?  ib'S,  6T 

How  AN  Indictment  must  describe  the  Per- 
sons, ifr.^ 

An  indictment  that  the  king's  highway  in  such  a 
place  is  in  decay,  trough  the  denmlt  of  the 
mhabitants  of  such  a  town,  is  good  withcmt 
naming  any  person  in  certain.  f6. 

No  indictee  can  take  any  advantage  of  a  mis- 
taken surhame  in -an  indictment,  as  an  appellee 
may  in  an  appeal.  ib. 

Every  other  misnomer  of  the  defendant,  except* 
that  of  the  surname^  and  also  every  defectjine 

add  itioDy 
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teldiliob,  a^  ^  httlbn  ah  indictment  as  an 
appeal.  .  SIT.  8.-69 

A  munomer  of  the  defendant's  name  of  baptism 
may  be  pleaded  in  abatement.  ih. 

The  addition  of''  knighr  instead  of  <'  harantr 
is  pleadable  inabatement.  316 

If  Garter  king  at  arms  be  not  styled  Garter  in 
an  indictment,  it,  or  the  omission  of  any  other 
name  of  digni^,  is  pleodable  in  abatement,  ib. 

The  omission  of  the  defendant's  name  of  bap- 
tism is,  perhaps,  equally  fktal.  tb, 

Iridictments  are  within  1  Hen.  5.  c.  5.' concern- 
ing additions,  and  therefore  the  omission  of 
those  additions  which  that  act  requires  are 
equally  fatal  to  an  indictment  as  an  appeal,  if 
.  process  of  outlawry  lie  upon  it.  ib:  s.  70 

It  is  a  fatal  fault  to  apply  such  addition  to  the 
name  which  comes  unaer  the  alia$  eUciut  only, 
and  not  to  the  first  name.  ib. 

It  is  not  material  whether  any  addition  be  put 
to  the  name  which  comes  under  the  alias 
dictut  or  not.  ib. 

It  is  so  great  a  fault  to  put  no  addition  to  the 
first  name,  that  the  ommission  of  it  as  to  one 
defendant  renders  the  indictment  vitious  as 
to  all.  t6. 

An  addition  in  English  was  always  as  good  as  in 
Latin.  ib. 

Where  several  defendants  have  the  same  ad- 

'  dition,  it  is  safest  to  repeat  it  after  each  of 
their  names.  t6. 

Where  the  son  is  of  the  same  name  and  addition 
with  the  father,  he  oa^ht  to  be  distinguished 
by  some  further  description.  t6. 

What  is  a  sufficient  addition  of  the  estate,  or 
degree,  or  mystery  {Vide  Appeal). 

How  the  town,  hainle^  place,  and  county,  of  the 
defendant,  ought  to  be  added  {Vide  Appkai.). 

In  what  cases  a  defective  addition  may  be  salved 
by  the  appearance  and  plea  of  the  defendant 
(rMfe  Appeal.) 

Uow  OTHER  Persons   must  be  DsscRiBBn. 

319.  s.  ri 

They  must  be  described  with  convenient  cer- 
tainty, so  at  to  enable  the  Court  to  impose 
the  proper  fine ;  and  to  enable  the  defendant 
to  make  his  defence,  or  to  plead  the -indict- 
ment in  bar  to  any  subseqoent  prosecution.  t6. 

An  indictment  for  taking  divert  soma  of  divert 

persons  for  toll,  without  oanung  any  persons 

'  in  particular,  it  naught.  ib. 

Where,  in  common  presumption,  it  may  be  very 
difficult,  if  «iot  impossible,  to  know  the  names 
of  the  persons  referred  to  in  an  indictment^  it 
Btay  be  good  without  naming  any  of  them :  in- 
ttancet  given.  ib. 

In  many  Iwokt  it  is  said,  that  regolarlv  the  pei^ 
soat  offended,  as  well  at  the  menoant,  ought 
to  be  certainly  described  in  every  indictment. 

320 

Ad  iadictmentfor  stealing  ^^tioiNJiMipeeMiii  ponm 
Unci  cujutdam  J.  S,  without  adding  de  binii  et 
caialUtf  it  insufficient.  ib. 

Wherever  the  person  injured  is  known  to  the 
jurors,  bit  name  ought  to  be  put  into  the  in- 
dictment, ib. 

An  indictment  for  an  assault  on  Jotmf  parish 


priest  of  D.  in  the  county  of  C.  is  good  with* 
out  mentioain  his  suroame.  8^.  s.  72 

Qtt^rre,  If  an  indictment  for  a  wrong  done  to  a 
person  well  known  describe  him  only  by  his 
name  of  baptism,  without  some  addition  to 
distinguish  him  from  others  of  the  same  name, 
can  be  good  }  ib. 

An  indictment  for  stealing  the  goods  ^uttkm 
ignoti  is  good.  321 

A  repugnancy  or  absurdity  in  the  description  of 
the  person  injured  will  vitiate  an  indictment ; 
as  where  one  is  indicted  for  stealing  bona 
predict.  J.  S.  where  no  X  S.  was  mentioned 
before.  •  ib. 

But  if  the  indictment  will  be  good  by  rejecting 
the  words,  they  shall  be  considered  as  sup- 
ping. t6.  (N.  19) 

If  the  word  **  qforetaidP  refer  with  equal  un- 
certainty to  two  antecedents,  the  indictment 
is  void.  ib. 

It  is  not  neoessaiT,  In  an  indictment  of  death, 
Co  allege  that  toe  person  killed  was  **  in  ike 
peace  of  Ood  and  of  our  Lord  the  King,  jrc. 

ib,  9.  73 

How  THB  Thing  icvst  be  Dbscbibbd.  ib*  a.  74 

No  indictment  can  be  good  which  wants  coi^ 
venient  certainty  of  tbia  kind.  ib. 

An  indictment  for  forging  a  laaseof  oertaiAlandt, 
withoiut  naming  some  one  oercoia  pared,  U 
insufficient.  .ib. 

An  indictment  for  stealing  the  goods  and  chattels 
ff  /.  S,  without  ftny  farther  description  oC 
them,  is  void  for  uncertainty.  ih. 

An  indictment  for  trespass  in  two  closes.'^ 
meadom  or  pasture :  or  for  diverting  guandam 
partem  aqum  ranning  from  sncb  a  place  t<l 
•uoh  a  place ;  or  for  engrossing  maguam  ^tian- 
titaiem  strmtninis  et  fini,  or  £rvertos  etimdos 
tritid^Stc.  &c.  &c.  without  shewing  how  much 
of  each,  is  void  for  uncertainty.  ib. 

The  case  of  the  King  «.  Wetwang  impeached* 

322 

If  an  indictment  be  uncertain  as  to  seme  par* 
ticnlars  only,  and  certain  as  to  the  rest,  it  is 
Toid  only  at  to  those  which  are  uncertainly 
ezprettedy  and  good  at  to  the  retidiie.         t^ 

Whether  an  indictment  of  larceny  be  good 
without  eipressing  to  whom  the  property 
belonged,  if^it  be  for  a  living  things  &c.      ta« 

It  seems  questionable,  whether  the  price  of  the 
goods  be  otherwise  necessary  in  an  indictment 
of  trespass  than  to  aggravate  the  fine;  or  in 
an  indictment  of  larceny,  other  than  to  shew 
the  offence  amounted  to  grand  larceny.     3^23 

How   AN  iNniCTMENT  MUST  STATfe  TxiCB  ANO 

Place.  t6. 

By  the  stat.  56  Geo.  3.  c.  73.  property  stolen 
from  mines  may  be  laid  to  be  the  property  of 
A.  B.  and  others  his  partners,  and  by  1  and 
2  Geo.  4.  c.  102.  this  provision  is  eitended 
to  the  property  of  all  partners.         323.  (N) 

It  is  not  necessary  to  mention  the  hour  in  an 
indictment.  324.  s.  76 

But  no  indictment  whatsoever  can' be  good  wfth- 

oot  precisely  shewing  a  certain  year  and  d^ 

of  the  material  facts  alleged  in  it.       ib,  8. 7T 

3  b  2  and 
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The  8lieri£f*t  retorn  of  •  reicoas  is  bad  without 

.  flhewiDg  the  year  and  day,  both  of  the  arrest 
and  rescoas,  -because  it  is  iii  lieu  of  an  indict- 
ment. 324.  s.  77 

An  indictment  which  lays  the  offence  on  an  un- 
certain or  impossible  day,  is  void;  as  where  it 
lays  it  on  a  future  day;  or  lays  one  and  the 
same  offence  on  different  days ;  or  lays  it  on 
such  a  day  that  makes  the  indictment  repug- 
nant, ih. 

No  defect  of  this  kind  can  be  helped  by  verdict. 

ib. 

An  indictment  of  death  laying  the  assablt  at  a 
certain  time  and  place,  is  not  sufficient  with- 
out repeating  the  time  and  place  in  the  clause 
of  the  stroke.  ib. 

An  indictment  of  death  ought  as  well  to  set 
forth  the. year  and  day  of  the  death  as  of  the 
stroke^  &c.  i6. 

The  words  adtunc  et  ibidem  in  the  subsequent 
daases  of  an  indictment  are  of  the  same  effect 
as  if  the  year  and  day  mentioned  in  the  former 
part  had  been  expressly  repeated.    325.  s.  78 

An  indictment  laying  the  offence  on  the  Thursday 
after  the  day  of  Pentecost  or  Viva  of  Eatter 
in  such  a  year,  is  good :  the  reason  of  it.   t6. 

Where  an  indictment  charges  a  man  with  a  bare 

•  omission,  as  the  not  securing  such  a  ditch^  no 
time  need  be  shewn.  s.  79 

The  year  of  the  king  may  be  dispensed  with  if 
the  very  year  be  otherwise  sufficiently  shewn. 

S.80 

A  mistake  in  not  laying  an  ofience  on  the  very 
same  day  on  which  it  is  afterwards  proved 
upon  the  trial,  is  not  material  upon  evidence. 

tfr.  8.81 

If  an  indietment  charge  a  man  with  having  done 

-  sueh  a  nuisance  on  such  a  day  and  year,  &c. 

-  and  on  divers  other  days,  it  is  void  only  as  to 
the  fact  on  those  days  wbich  are  uncertainly 
alleged.  ib.  s.  82. 

An  indtctment  charging  a  man  generally  with 
several  offences  at  several  times,  without  lay- 
ing any  one  of  them  on  a  certain  day,  is  void,  ib. 

The  particular  reason  of  this  rule  in  extortion. 

•6.  (N.  2.) 

A  conviction  of  deerstealrng,  setting  forth  the 
offence  between  8  and  12  July,  &c.  is  suffi- 
cient, ib. 

How  THE  Indictment  must  shew  the  Place. 

ib.  s.  83 

No  indictment  can  be  good  without  expressly 
shewing  some  place  wherein  the  offence  was 
committed,  which  must  appear  to  be  within 
the  jurisdiction  of  the  court,  and  be  free  from 
all  repugnance.  326 

Instances  of  repugnance  in  alleging  the  place.  i6. 

There  is  no  need,  in  an  indictment  on  a  statute 
setting  forth  the  description  which  beings  the 
defendant  within  the  purview  of  it  to  set  forth 
any  place  where  those  things  happened,      ib. 

Where  a  statute  makes  it  high  treason  for  a 
person  bom  within  the  realm^  and  in  popish 

.  orders^  to  come  into  or  remain  in  the  kingdom, 
there  is  no  need  to  shew  in  the  indictment 
where  he  was  born.  ib. 

A  mi^ttake  of  the  place  in  which  the  offence  is 


laid  will  not 'be  ^material  upon  not-goihy,  if 
the  fact  be  proved  at  some  other  place  in  the 
same  county.  S5B6 

But  if  there  be  no  such  place  within  the  coanty 
as  that  laid  in  the  indictment,  all  process  on 
such  an  indictment  is  made  void  by  statute.  «b. 

Where  an  Indictment  is  vitiated  bt-  fai^e 
Words.  327.  s.  86 

An  indictment  shall  not  be  quashed  for  any  false 
concord  between  the  tvh$taniioe  and  the  ad' 
jective.  t6w 

An  indictment  against  two  or  more,  laying  the 
fact  charged  against  them  in  the  singular 
number,  is  insufficient :  the  probable  reason 
of  it.  388 

Such  a  defect  cannot  be  amended.  ibm 

Where  an  indictment  lays  the  fact  in  the  plaral 
number  against  two,  and  It  is  found  InUa  'Oera 
as  to  one  only,  it  is  good.  ib* 

Tlie  word  $olvet  instead  of  tdlvat  is  not  fatal,  ib. 

Formerly  an  indictment  wholly  in  English,  was 
void  by  36  £dw.  3.  c.  15*  But  by  4  Geo.  2. 
c.^26.  and  6  Geo.  2.  c.  14.  all  proceedings 
shall  now  be  in  Englishy  &c.  except  terms  of 
art,  &c.  330 

Instances  where  a  word  which  is  not  Latin 
would  have  vitiated  an  indictment,     ib,  a.  87 

Nothing  that  can  be.  rejected  as  surplus  and 
immaterial  shall  vidiate  an  indictment.         t6. 

What  faults,  while  indictments  were  in  lUz/tn, 
were  holpen  by  an  Anglic^.  33Q 

Where  the  offence  indicted  mat  be  laid 
JOINTLY,  and  where  severally.  331.  s.  89 

If  an  ofience  wholly  arise  from  any  such  joint 
act,  which  in  itself  is  criminal,  without  regard 
to  any  particular  personal  default  in  the  de- 
fendant, the  indictment  may  either  charge  the 
defendants  jointly  and  severally,  or  jointlj 
only.  ib. 

Instances  in  which  indictments  may  be  joint  or 
several.  .  d* 

Though  the  words  of  an  indictment  purport  only 
a  joint  charge^  yet  some  of  the  defendants 
may  be  acquitted  and  others  convicted ;  for 
the  law  looks  on  the  charge  as  several  against 
each.  t6. 

But  where  the  ofience  doth  not  wholly  arise  from 
the  joint  act  of  all  the  defendants,  but  fron^ 
such  act  joined  with  some  personal  and  par- 
ticular defect  or  omission  of  each,  without 
which  it  would  be  no  ofience^  the  indictment 
must  charge  them  severally,  and  not  jointly. 

332 

Keeping  a  bawdy-house,  unlawful  hunting  deer, 
maintenance,  or  extortion,  may  be  laid  either 
jointly  and  severally,  or  jointly  only.  t^» 

Several  defendants  cannot  be  joined  in  perjury; 
but  two  may  be  joined  in  an  assault,,  and  in  a 
libel.  ti-CN.  1) 

One  indictment  against  two  justices  for  not  en- 
quiring of  a  riot,,  or  again&t  two  persons  for 
speaking  the  same  words,  may  be  maintained. 

t6.  (N> 

WnETHER  THE  WORDS  *  tl  IT  AB1CI&*  ARE  NE- 
CESSAJaX»  ib.  8.  9<X 

Whether 
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Whedier  the  words  ^cmtrapocaiP  be  neoeisarj. 

334 

No  indictment  or  information  can  be  good,  ex- 
cept it  expressly  seppose  the  ofience  to  have 
been  done  agiunU  the  peace  of  the  king  in 
whose  reign  it  was  committed.  ih. 

Bat  an  information  for  intrusion  or  other  wrong 
of  a  civil  natare  against  the  king,  does  not  re- 
quire the  words  contra  pacem.  ib. 

In  what  manner  au  indictment  for  erecting  a 
weir,  done  in  one  reign^  may  be  made  good  in 
another  reign.  335.  s.  93 

It  seems  that  the  words  contra  conmam  tt  digni- 
iatem  regk  are  not  absolutely  necessary  in  an 
indictment.  w.  s.  94 

QuerCf  if  the  words  in  cantemptum  regii  are  ne- 
cessary, ib.  s.  95 

It  seems  the  word  ilUeiii  is  not  absolutely  neces- 
sary in  an  indictment  at  common  law,especiaUy 
for  a  riot ;  but  where  a  statute  uses  the  word 

.  unlattfuUy,  the  indictment  on  it  must  use  the 
word  iliiciih  or  some  other  tantamont. 

336.  s.  96 

WnsTHsaA  DevictivsImdictmbhtbb  ambvd- 
ABLE.  336.  s.  97 

No  criminal  prosecution  is  within  the  benefit 
of  any  of  the  statutes  of  amendment;  and 
thereK>re  all  amendment  which  can  be  made 
must  be  by  the  common  law.  ib. 

Generally,  an  indictment  removed  from  an  infe- 
rior court  can  in  no  case  be  amended.         ib. 

But  thb  body  of  an  indictment  removed  from 
London  may  be  amended^  because  the  tenor 
only  is  removed.  ib, 

Qtutre,  if  in  either  case  an  amendment  can  be 
made  when  the  record  is  filed.  t^. 

The  caption  of  an  indictment  from  any  place 
may,  upon  motion,  be  amended,  so  as  to  make 
it  agree  with  the  original  record,  during  the 
term  in  which  it  came  in ;  but  not  in  a  sub- 
sequent term.  ib. 

And  qnarCf  if  it  can  be  amended  after  it  is  filed. 

ib. 

The  want  of  continuances  in  a  record  of  attain- 
der of  felony  cannot  be  amended.  337 

No  discontinuance  in  any  criminal  prosecution 
is  amendable  without  consent.  t6. 

But  a  mere  misprision  in  joining  issue  in  a  crimi- 
nal prosecution  may  be  amended  at  any  time. 

t6. 

It  is  every  day's  practice  to  amend  criminal  in- 
formations, and  the  pleadings  thereon,  by  rule 
of  court,  while  all  is  in  paper.  ib. 

And  giuerCf  if  the  record  may  not  be  so  amended 
by  the  paper  book  at  any  time  before  judg- 
ment. S. 

A  bill  of  indictment  as  to  matter  of  form  maj  be 
amended  by  the  Court  with  the  consent  of  the 
grand  jury.  ib,  s.  98 

The  Fobu  of  Indictment  upon  Statute. 

ib,  s.  99 

Tliere  is  no  necessity  to  recite  a  public  statute 
upon  which  a  prosecution  is  founded ;  for  the 
judges  are  bound  ex  officio  to  notice  it;  and  if 
there  be  several  statutes  on  which  the  offence 
is  founded,  the  Co^rt  will  take  that  which  is 

*  most  Tor  the  king's  advantage.  '  .  338,  s.  100 


What  Misbbcit^is  abb  fatal.  '  SS8i  s.  101 

If  a  prosecutor  take  upon  him  to  recite  a  public 
statute,  and  materially  vary  from  a  substantial 
part,  and  conclude  contra  fortnam  ttatuti,  he 
vitiates  the  indictment.  t0L 

Instances  given  in  which  a  variance  from  the 
statute  on  which  the  prosecution  is  founded, 
vitiates  the  indictment.  ib. 

But  the  qmission  of  a  synonimous  word,  having 
no  other  meaning  than  what  is  fully  expressed 
in  the  words  which  are  recited:  or  the  joining 
of  words  which  are  either  wholly  synonimous, 
or  much  of  the  same  sense,  as  signifying  such 
things  as  generally  include  one  another,  are 
not  fatal.  339*  s.  102 

Instances  in  illustration  pf  this  rule.  ib. 

No  advantage  can  be  taken  of  any  part  of  a  pri- 
vate statute,  without  shewing  sucn  private  sM^ 
tute  in  a  proper  manner.  «^  s.  103 

A  misrecital  ot  the  place  or  time  at  which'  the 
parliament  in  which  the  statute  passed  was 
bolden,  vitiates  the  indictment;  instances 
given.  H, 

A  repugnancy  also  in  setting  forth  the  time  when 
the  parliament  was  hoiden,  is  fatal.  ib» 

It  seems,  that  the  admission  of  the  party  with 
respect  to  the  misredted  statute  will  not  midse 
good  the  indictment.  340 

Whether  the  misrecital  of  the  title  of  a  statute 
be  fatal.  «6.  s.t05 

A  variance  in  reciting  a  statute  to  commence 
after  the  making,  where  the  statute  is  express 
that  it  shall  commence  after  the  sessions,  is 
fatal.  ib.  s.  106 

Sed  quarCf  if  a  variance  no  way  altering  the  sense 
of  the  statute  does  any  hurt.  ib. 

A  variance  from  an  immaterial  part  of  a  statute 
does  no  hurt.  ib. 

If  a  recital  vary  only  in  such  a  part  of  the  de- 
scription of  the  OTOUce  as  is  pot  into  the  statute 
onlv  by  way  of  flourish  et  ex  abundanti^  and 
makes  no  necessary  ingredient  in  the  offence 
prohibited^  nor  needs  any  proof,  it  is  not  fatal'. 

ib, 

A  misrecital  of  the  preamble  of  a  statute  is  not 
material,  where  the  substantial  part  of  the 
purview  is  well  recited.  ib,  s.  107 

The  Court  has  not  been  so  strict  in  recitals  as 
formerly,  and  if  an  indictment  fully  recite  a 
statute  so  far  as  it  concerns  the  indictment,  a 
misprision  in  what  concerns  other  matters  has* 
been  helped  by  the  several  authorities.     341 

A  total  omission  of  the  clause  of  a  statute  which 
ordains  what  the  party  shall  forfeit  does  no 
hurt.  But  see  exceptions  to  this  rule,  ib,  s.l09 


How    FAB    THE   OfFENCE    MUST    BB    BBOUGHT 
WITHIN  THB  VBBT  WoBDS  OF  THE  StaTUTB. 

349.  s.  110 
Unless  the  statute  be  recited^  neither  the  words 
contra  formam  ttatuti^  nor  any  periphrasis,  in- 
tendment, or  conclusion,  will  make  good .  an 
indictment  which  does  not  bring  the  ofence 
within  all  the  material  words  of  the  statutes 

ib. 

Every  indictment   must  bring  the  defendant 

within  all  the  descriptions  mentioned  in  the 

body  of  the  act,  except  they  are  such  at  carry 

with 


790 


A  TABLE  OF  PRINCIPAL  MA'PtfiRd. 


'  tvkh  tftttm  fto  Im«  deuM  •fa  mattery  tke 
aftrauMiaa  whareof  is  a  proper  tatd  nataral 
plea  for  the  defendant;  this  role  ilkntratod. 

348.8.  113 

la  describing  the  defendant,  there  is  no  need  to 
sec  forth  die  ptace  where  the  thing  happened 
which  brought  hira  within  the  description,  ib, 

la  describing  the  defendant,  it  is  sufficient  to  say 
that  he,  ^jeiitau,  so  and  so,  did  the  fact.    tft. 

There  is  no  need  to  allege  in  an  indictment, 
that  the  defendant  is  not  within  the  benefit  of 
the  ofoausef  of  a  statute  whereon  it  is 
feonded.  ib,  s.  113 

Bat  a  cmtvMimi  on  a  penal  statute  ought  ex- 
press!? to  shew  that  the  defendant  is  not  within 
any  ot  its  profviioes;  the  reason  of  this  rule. 

344 

If  a  statute  whereon  an  indictment  is  grounded 
be  particularly  recited,  the  general  conclusion 
cotUra  /$t  imam  itatuti,  after  the  allegation  of 
the  fact,  will  supply  an  omission  in  it  of  a  cir- 
camstanee  mentioned  in  the  statute,  which 
would  be  fatal  without  such  recital  and  oon- 
claskni.  ib. 

Bat  the  want  of  a  certain  description  of  time  or 
place  or  thing ;  or  persons  concerned,  or  of 
the  ooBciusioo  contrap^cem,  or  an  express  and 
direct  allegation  of  tne  fact  itself,  cannot  be 
aappiKd*  w. 

An  indictment  grounded  on  a  statute  which  will 
■at  maintain  it,  may  be  made  good  as  an  in- 
dictment at  common  law.  t6.  s.  115 

How  far  it  is  necessary  for  an  indictment  on  a 
statute  to  conclude  contraformam  gtatuti.  345 

What  ought  to  be  the  form  of  the  caption  of  an 
indictment  (See  Caption).  346.  350 

Upon  what  pro^,and  within  what  dme  after  the 
ofience,  an  indictment  may  be  found  {See  Eti- 
abvoe).  350 

Ixr  WHAT  Cases  an  Ikdictmemt  mat  be  quash- 
ed. .  354.  s.  746 

The  Court,  in  discretion,  may  quash  any  indict- 
ment, the  judgment  upon  which  would  be 
erroneous.  355 

Judges  are  in  no  case  bound  ex  dcbitojtutituR 
to  quash  an  indictment,  but  may  oblige  the 
party  to  demur.  ib,  s.  146 

In  heinous  offences,  the  Court  will  not  quash 
the  indictment ;  neither  will  they  if  the  recog- 
nisance or  certiorari  is  forfeited.  ib» 

The  difierence  between  quashing  and  arresting 
the  iudgment.  ib.  (N.  1) 

By  7  win.  3.  c.  23.  no  indictment  for  high  trea- 
son, &c.  &c.  shall  be  quashed  on  motion  of 
the  prisoner,  before  evidence  given  thereon  in 
4men  court,  &c.  &c.  355 

Ana  ao  exception  can  be  taken  on  this  act  after 
plea  pleaded,  t6.  s.  148 

Qiutref  whether  the  court  will  quash  an  infarma- 
ti&n,  ib.  8.  149 

What  may  be  pleaded  to  an  indictment,  and  in 
what  manner.  356.  s.  150 

The  defendant  mav  plead  any  plea  m  abatement 
to  a  felony,  and  also  plead  over  ta  bar,  and 
also  -take  the  general  ismt.  t6. 

It  9s  no  good  plea  to  an  indictment  that  another 
is  depsnding.  ch.  34.  s.  1 


WbM'  18  die  proper  process  on  an  inibniiatiois 
(51k  Pbocess).  .ch.  2J 

INFAMY. 

Where  it  disables  a  man  to  be  a  witness  or  ja- 
.  ror  (&€  Evidence,  Jueobs).  60S 

How  fiir  infamy  is  cleared  by  pardon  {See  Par- 
don). 547 

INFORMATION. 

Informations  are  of  two  kinds  vis.  at  the  suit  c/* 
the  king  and  qui  tarn.  356.  ch.  20 

In  weut  casks  an.  Invoikatiqh  ax  rtuLzun  of 

TBE  KINO  WILL  LIE.  tk  S.  1 

InfonnadoRS  will  lie  for  offences  of  a  pMic 
wUnre,  done  either  to  the  king  himself,  or  to 
asul^ect:  instances  enumerated.  sft. 

Inibrmatioa  will  lie  for.  offisaoes.  against  sfcatotes, 
unless  expressly  or  impliedly  eidoded. 

357-  s.  2 

No  information  will  Ue  for  any  ci^iital  crimen  or 
for  misprision  of  treason.  t6.  s.  S 

What  ocobt  to  be  the  Foax  of  such  Intok- 
HAnoN.  ih.  s.  4 

Information  is  in  every  respect  like  indictment^ 
only  that  indictment  is  mund  by  the  taths  of 
twelve  men,  and  informatiott  is  only  the  alle- 
gation of  the  officer  who  exhibits  it.  357 

Whatsoever  certainty  is  requisite  in  en  indict- 
ment,' the  same  is  also  necessan  in  an  hifor- 
mation :  the  material  parts  of  the  ciime  must 
be  precisely  found  in  the  one,  and  alleged  in 
the  other,  and  not  by  way  of  argument  or  re- 
cftal.  ^. 

Exception  as  to  an  information  for  perjury,     ib^ 

By  4  and  5  Will,  and  Mary,  c.  IB.  the  master 
of  the  crown  office  shall  not,  without  the  ex- 
prsss  order  of  the  court,  file  any  informattAoy 
nor  issue  process  thereon,  nntil  he  has  t^en 
a  recognizance  from  the  prosecutor  in  20/.  to 
proceed  with  ^ect,  &c.  . .    •  353 

The  recognizance  shall  be  filed  in  the  crowa 
office  for  the  purpose  of  public  inspecUon.    t6. 

In  what  cases  the  court  will  order  an  informa- 
tion to  be  filed.  359.  361 

How  party  may  move  the  court  to  set  aside  pro- 
cess issued  against  him,  previous  to  a  recogni^ 
zanoe  having  been  given  ny  the  informer.  361 

Wheee  the  Defendants  shall  have  CpSTS.r 

3j6f 

Ov  Informations  Quo  Warranto. 
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In  WHAT  cases  it  will  lie.  36^ 

It  will  not  lie  on  any  penal  statute,  ualess  the 
whole  or  part  of  the  penalty  be  expressly  given 
to  bim  who  will  sue  for  it.  w.  s.  17^ 

Where  a  penalty  is  given  to  an  informer,  any  one 
may  sue  for  it,  and  la^  his  damage  tarn  pr^ 
domino  rege  quam  pro  setp$o.  369 

Where  a  statute  pronibits  or  dommands  a  thing, 
the  doing  or  omission  whereof  is  an  immediaite 
damage  to  the  party,  and  concerns  the  public, 

[    the  party  grieved  may  sue  iam  prq  dim^mo^  4;c. 

ib. 
Wherever 
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yihiexwet  the  Uog  it  Ux  h^ve  a£ne  on  anactiqD 
,  on  a  statate,  there  are  contrary  opiniooB  whe< 
.  ther  the  action  may  be  brot^bt  ^ooi  pro  do^ 
.  minoj  /jfc  369 

MThat  ought  to  be  the  form  of  an  information  or 
action  ytci  tarn.  ti.  s.  18 

There  is  no  need  to  conclude  contra  pacem.   370 

QtuarCf  if  it  be  necessanr  to  conclude  m  con- 
temptum  regis.  ib. 

They  need  not  recite  the  statute  whereon  they 
are  grounded.  ib. 

What  misrecitals  of  such  statute  will  be  fetal 
XSee  htDJcru^jxr.) 

How  far  it  is  necessary  to  bring  the  case  wrthin 
.  the  very  words  of  the  statute  {See  Ikdict- 

I{o  w  iar  It  is  necessary  to  conclude  contra/ormam 
ttaiuti.  370 

If  an  information  contain  several  oflEences  against 

a  statute^  and  be  well  laid  as  to  some  only, 

.  the  informer  may  have  jud^ent  for  so  much 

as  is  well  laid :  instances  giren.  t6.  s.  19 

If  the  whole  time  that  the  defendant  hath 

.  offended  be  expressed  inconsistently^  the  whole 

is  repugnant  and  void.  ib. 

An  i^uormer  on  a  qui  tarn  statute  may  have  a 
'  writ  against  the  defendaju,  either  fuas  dM  debet, 
ifc.  or  quae  ei  debet,  which  is  good,  in  the  de- 
daratioUyin  the  name  of  the  plaintiff  only. 

ib.  s.  20 

Cbi^re,  if  the  writ  or  count  need  express  that  tke 
_action  was  brought  for  the  king  as  well  as  the 
,  party.  ib. 

But  every  information  must  be  in  this  form,  that 
the  informer  tarn  pro  domino  rege  quam  yro 
teipMo  tequitur,  even  where  the  statute  gives 
one  third  of  the  penalty  to  a  third  person,   ib. 

IIow  the  form  of  the  information  shall  be  in  such 
case.  371 

It  is  safest  for  every  information  or  acdon  qui 
tarn  to  deipand  the  very  sum  due  to  the  infor- 
mer, and  neither  more  nor  less.  ib.  s.  21 

If  an  action  on  a  statute  demand  the  whole  for- 
feiture for  the  informer,  where  the  statute 
gives  part  of  it  to  the  king,  it  is  insufficient. 
Sed  ^tfcre,  if  it  is  not  good  for  the  part  due  to 
the  kinp.  ib. 

Qumre,  if  where  the  quantum  of  forfeiture  de- 
pends oa  the  .finding  of  the  jury,  a  blank  may 
be  lef^  for  the  sum.  t^. 

A  popular  action  may  conclude  ad  grave  dam- 
num, without  adding  of  the  plaintiff.  ib. 

By  18  Eliz.  c.  5.  **  no  person  snail  be  sued  upon 
**  a  penal  statute,  but  by  way  of  information  or 
'^ohginal  action" — if  such  statute  inflict  a 
penalty  generally.  ib.  s.  22. 

But  former  statutes,  which  expressly  give  a  re- 
covery by  bill,  plaint,  &c.  are  not  within  the 
exception  of  this  act ;  the  reason  of  it        ib. 

No  suit  by  bill  or  plaint,  by  a  party  grieved, 
suing  upon  a  clause  impliedly  relating  to  him- 
self only,  is  within  the  18  Eliz.  c.  5.  372 

But  where  the  party  particularly  grieved  sues 
for  a  forfeitute  generally  limited  to  any  who 
will  sue  for  it,  he  is  as  much  within  the  re- 


straint of  the  statute, 
party  grTevcfd. 


as  if  he  were  not  the 

ib. 


In  an  action  on  a  statute  against  aa  offioir  for 
not  qualifying,  it  is  aafost  to  sh^w  ivboi  the 
defendant  was  admitted  to  his  office ;  that  he 
nej^ected  to  quali^  in  time ;  and-  that  he  ex* 
ercised  the  omce  after  the  neglect.    372.  s.  23 

The  fact  is  sufficiently  alledged  afW  a  quod 
cum  in  a  qui  tarn  action,  but  not  in  an  infor- 
mation. 373.  8.  35 

Where  a  statute  appoinu  thata  penalty  shall  be 
recovered  in  any  of  the  king's  coucts  of  recood, 
the  offi^nce  may  be  indicted  before  justijoes  of 
oyer  and  terminer.  ib. 

Where  a  statute  limits  suits  by  an  iafoimer  qui 
tam  to  other  courts,  yet  any  ona  may,  by  con* 
struction  of  law,  exhibit  an  information  in  the 
exchequer  foe  the  whole  penalty^  for  the  uae  of 
the  king.  ib* 

Iv  WHAT  CouifTT  A  Qui  Tak  Achov  oa  Ik-<* 

roaiCATION   KAY  BE  BROVGHT.  ib,  ft.  26 

By  31  Eliz.  c  5.  the  suits  by  commoa  infovmss 
on  anv  penal  statute  shall  lay  tha  offence  io 
any  other  county  but  where  the  matter  alleged 
was  in  truth  done,  which  foot  may  be  travened 
by  the  defendant  ib. 

Suits  for  champerty,  buying  of  titles,  extortio%. 
the  king's  customs,  &c.  or  usury,  or  fore- 
stalling, &C.  are  excepted  firom  the  restraints 
of  the  act.  t6. 

All  suits  for  unlawful  games,  for  not  having  bows 
and  arrows,  for  using  a  trade  contrary  to  5 
Eliz.  shall  be  sued  in  the  general  quarter- 
sessions  ur  assizes  of  the  same  county  where 
the  offence  shall  be  committed,  &c.&c.  t^.  s.  27 

The  defendant  can  only  take  advantage  of  the 
offence  being  laid  in  a  wrong  county,  by  wiy 
of  plea.  374.  s.  28. 

The  Clause  restrains  not  an  infoimatioa  in  the- 
king's  bench  or  exchequer,  for  an  offence  hap- 
pening in  the  same  county  where  those  courts 
are  sitting,  for  the  prerogative  of  these  courts 
shall  not  be  restrained  without  express  words. 

ib.  s.  30- 

By  21  Jac.  1.  c.  4.  suits  for  offences  against  any 
penal  statute  by  a  common  informer,  shall  ble 
commenced  by  action,  bill,  plaint,  information, 
or  indictment,  before  justices  of  assize^  nisi 
prius,  oyer  and  terminer,  and  gaol-delivery,  or 
oeiore  justices  of  the  peace,  in  every  county  of 
England  and  Wales  wherein  the  offences  shall 
be  committed,  only  at  the  choice  of  the  parties 
who  shall  commence  the  suit,  &c.       ib.  s.  31  • 

The  same  process  shall  be  awarded  in  eveiy  po- 
pular action  commenced  according  to  this  act, 
as  in  an  action  of  trespass  vi  et  armis  at  com- 
mon law.  375 

And  all  other  informations,  &c.  either  by  the  at- 
torney-general or  any  officer,  or  by  a  common 
informer  or  other  person,  shall  be  void.    .  ib. 

If  on  the  general  issue  the  offence  be  not  provcjd 
in  the  same  county,  the  defendant  shall  not  be 
found  guilty.  ib.  s.  32  , 

No  information  shall  be  filed  until  the  relater 
hath  made  oath  that  the  offence  was  no^  com- 
mitted in  any  other  county.  St, 

No  information  qui  tam,  &c.  can  be  brought  in 
Westminster  Hall  on  anv  penal  statute  made 
before  21  Jac.  1.  for  which  the  offender  may 

be 
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be- prosecuted  in  ihe'cmaibj,  unless  cbnttnit- 
ted  in  the  county  where  the  Court  shall  sit. 

375.  s.  34 

Where  a  subsequent  statute  gives  a  remedy  in 

any  court  of  record  generally,  the  informer 


may  sue  in  WeUmmster  Hally  notwithstanding  By  31  Eliz.  c.  5.  none  but  the  party  grieved  shall 


21  Jac.  1.  .  376.  s.  35 

The  21  Jac.  1.  gives  no  jurisdiction  to  the  courts 

therein  mentioned  over  any  other  offences 

where  they  had  none  before.  tfr.  s.  36 

l%e  21  Jac.  1.  does  not  hinder  the  removal  of 

•  any  indictment  into  the  king's  bench  by  cer- 
tiorari, after  which  it  may  be  either  tried  there 

-  tyr  at  niti  prius,  ib\  s.  37 

A  writ  of  error  also  lies  from  the  king's  bench  to 

the  exchequer  chamber  in  a  qui  tarn  action  of 

•  debt.  ib. 
The  want  of  the  informer's  oath  will  not  make 

the  proceedings  erroneout;  but  the  Court  may 

be  moved  to  set  the  process  aside,      ib.  s.  38 

No  suit  by  a  party  grieved  is  within  the  restraint 

of  the  21  Jac.  1.  c.  4.  ib.  s.  3d 

Within  what  Time  such  Information,  &c. 
must  be  brought.  377.  s.  40 

By  31  Ellz.  c.  5.  all  informations,  &c.  &c.  upon 
any  penal  statute,  where  the  forfeiture  is  li- 
mitea  to  the  queen  only,  shall  be  brought 
within  two  years  after  the  offence  is  commit- 
ted, ib.  s.  41 

And  all  informations,  &c.  upon  any  penal  sta- 
tute where  the  forfeiture  is  limited  to  the  queen, 
and  to  any  other  that  shall  prosecute,  shall  be 
brought  by  such  prosecutor  within  one  year, 
and  in  default  thereof  the  queen  may  prose- 
cute any  time  vrithin  two  years  after  that  year 
ended.  ib. 

By  18  Eliz.  c.5.  upon  exhibiting  an  information 
on  a  penal  statute,  a  special  note  of  record 
shall  be  made  of  the  very  day,  month,  and  year, 
or  no  process  shall  be  sued  on  the  same.     ib. 

s.  42 

By  21  Jac.  1.  c.  5.  no  suit  shall  be  filed  upon 
any  penal  statute,  within  the  provisions  of  this 
act,  until  the  informer  hath  made  oath  that  the 
offence  was  committed  within  the  county  with- 
in one  year  preceding.  to.  s.  43 

If  an  offence  prohibited  by  any  penal  statute  be 
also  an  offence  at  common  law,  the  prosecu- 
tion of  it  at  common  law  is  no  vray  restrained 
by  these  statutes.  378.  s.  44 

If  a  suit  on  a  penal  statute  be  brought  after  the 
time  limited,  the  defendant  need  not  plead  the 
statute,  but  may  take  advantage  of  it  in  the 
general  issue.  ib,  s.  45 

If  an  information  ^t  tarn  be  brought  after  the 
year,  it  is  bad  only  as  to  the  informer,  but 
good  as  to  the  king.  ib,  s.  46 

Hie  party  grieved  is  not  within  the  restraint  of 
the  above  statutes,  but  may  sue  in  the  same 
manner  as  before.  ib.  s.  47 

Suing  out  a  latitat  within  the  year,  is  a  sufficient 
commencement  of  the  suit  to  avoid  the  limita- 
tion of  these  statutes.  ib.  (N.  1) 

Quare,  if  a  suit  by  a  common  informer  on  a  penal 
statute  which  nrst  gives  an  action  to  the  party 
grieved,  and,  in  his  de&ult^  after  a  certain 


tiine'  id  any  one  who  vrill  sue,  be  within  ihe' 
restraint  of  these  statutes.  378.  s.  49 

And  guere,  whether  the  exception  of  certain  of- 
fences out  of  the  31  Eliz.  c.  5.  do  except  the . 
said  offences.  t6.  s.  50 


inform,  &c.  upon  a  penal  statute,  if  he  hath 
been  ordered  by  any  of  the  queen's  courts  not  * 
to  sue,  &c.  ib.  8.  51 

A  corporation  cannot -sue  as  a  common  informer. 

d.  379 

The  king  cannot  be  nonsuit  in  any  information 
or  action  wherein  he  hinutelf  is  ttie  sole  plain- 
tiff, ib.  8. 52  ' 

Yet  an  informer  qui  tarn,  -  or  plaintiff  in  a  popu- 
lar action,  may  be  nonsuit,  and  thereby  deter- 
mine the  suit,  as  well  for  ^e  king  as  for  htm-  * 
self.  Ap. 

The  attorney-general  may  enter  a  noli  prosequi 
to  any  information  by  the  king  only.  ib. 

Whether  the  informer  or  defendant  may  appear 
by  attorney.  ib.  s.  53 

By  18  Eliz.  c.  5.  every  informer  shall  exhibit  his 
suit  in  proper  person,  and  pursue  the  same 
only  by  nimseu  or  his  attorney.  t^.  s.  54 

By  29  Eliz.  c.  5.  the  defendant  to  a  penal  suit^  ~ 
if  bailable  by  law,  or  by  leave  of  the  Coort^ 
may  appear  by  attorney  at  the  day  and  tiirie 
contained  in  the  first  process,  and  shall  not  be 
urged  to  personal  appearance,  or  to  put  in  bail 
to  such  suits.  ib.  s.  55 

By  31  Eliz.  c.  10.  this  shall  extend  only  to  sub- 
jects natural-bom,  and  to  denizens.  380.  s.  56 

Of  Costs  on  an  Information,  &c.  £6. 

An  informer  npon  a  popular  statute  can  in  no 
case  have  costs,  unless  they  are  expressly  given 
him  by  such  statute ;  the  reason  of  this  rule. 

ib.  s.  57 

But  an  action  on  a  statute,  by  the  party  grieved, 
for  a  certain  penalty  given  by  a  popular  sta- 
tute, is  within  &e  statute  of  Uloucester,  which 
gives  the  demandant  his  costs  in  all  cases 
where  he  shall  recover  his  damages ;  and  such 
penalty  is  in  lieu  of  damage.  i5. 

No  costs  shall  be  recovered  in  an  action  on  a 
statute  creating  a  new  offence,  which  gives  no 
certain  penalty  to  the  party  grieved,  but  only 
his  damages  in  general,  &c.  i6. 

But  the  jury  in  this  case  may  give  the  party  a 
fall  satisnction  by  way  of  aamages.  381 

By  18  Eliz.  c.  5.  if  an  informer  on  a  penal  sta- 
tute shall  delay  his  suit,  or  discontinue  or  be 
nonsuit,  or  have  judgment  against  him,  he 
shall  pay  the  defendant  his  costs,  charges, 
and  damages,  &c.  ib. 

No  action  on  any  statute  by  the  par^  grieved  is 
within  the  purview  of  this  statute ;  it  relates 
to  common  informers  only.  t6.  s.  59 

But  by  23  Hen.  8.  c.  15.  and  4  Jac.  1.  c.  3.  if  - 
the  action  be  for  some  personal  injury,  or  if 
the  plaintiff  is  intitled  to  costs,  he  shall  pay 
them,  on  a  verdict  of  nonsuit,  to  the  deren-* 
dant.  ffr. 

If  judgment  be  given  against  an  informer  be- 
cause the  Court  had  no  jurisdiction,  or  becaose 
the  statute  on  which  he  sues  is  discontinued. 
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381.9.59 
In.  m-  Mtibn  fin  <am  on  5  £lic  e.  4.  theplaiiitifr 

shall  pay  costs.  382 

Determmatiaii  on  this  statute.  t6. 

Of  Pleading  to  an  Information  Qui  Tam. 

383.  8.  62 

tlie  defendant  must  answer  the  whole  time  laid ; 
if  he  have  any  special  matter  in  justification, 
it  must  be  alleged  with  certunty ;  but  if  he 
plead  the  general  issue,  he  cannot  also  plead 
a  special  plea.  ib, 

A  penal  suit  actoafly  depending,  may  l)e  pleaded 
in  abatement  to  a  subsequent  prosecution,  it 
being  averred  to  be  for  the  same  offence,    ih. 

s.  63 

\i  is  no  objection  to  such  a  plea^  that  the  offence 

^  in  the  subsequent  suit  is  laid  on  a  different 
day.  384 

A  mistake  of  the  day  is  not  material  on  nul  tkl 
recordy  if  the  prior  suit  appear  to  have  been 
really  first  commenced.  ib. 

Two  infoimations  exhibited  on  the  same  day 
may  nutttally  abate  each  other;  for  there  is 
no  priority.  ib. 

The  kmg  may  totally  bar  a  suit  on  a  penal  sta- 
tute,  by  a  pardon  or  release  before  its  com- 
■lenetoient;  bat  if  the  informer  actually  com- 
mence before  the  king, .  he  bath  snch  an  inte- 
rest in  his  part  of  the  penalty,  that  the  king 
can  no  way  discharge  it.  ib. 

The  king  can  in  no  case  bar  the  ^it  of  the  party 
grioTed,  nor  proceed  in  it  after  the  death  of 
Uie  plaintiff.  ib. 

A  conviction  or  acquittal,  or  release  hmi&fide, 
whether  by  a  party  grieved  or  a  common  in- 
.  former,  is  a  good  bar  to  any  subsequent  pro- 
secution for  the  same  offence.  ib. 

By  4  Hen.  7.  c.  20.  if  any  defendant  shall  be 

■  found  pleading  any  recovery,  &c.  or  bar  to  a 

popular  action,.  &c.  whidi  in  fiict  has  been 

obtained  by  fraud  or  covin,  the  plaintiff,  if  he 

'  sue  with  ^ood  faith,  shaU  recover,  and  the  de- 
fendant shall  suffer  two  years'  imprisonment. 

385 

Upon  this  statute  the  plaintiff  may  attr  covin 
generally,  without  shewing  wherein  the  covin 
consisted.  ib.  %.  65 

But  the  plea  must  state,  chat  the  plaintiff  in  the 
other  action  had  priority  of  suit,  or  on  de- 
murrer it  will  be  bad.  ib.  (N.  1) 

The  record  of  the  former  recovery  cannot  be 
given  io  evidence  on  nU  debet;  it  must  be 
pleaded  spediaJIy;  and  then  the  plaintiff  may 
reply  nul  ti^l  record^  or  that  it  was  a  recovery 
by  aroin  to  defeat  a  real  prosecutor,  which 
the  plaintiff  could  not  be  prepared  to  shew  on 
the  general  issue.  ib. 

Of  the  Gevbral  Issub.  ib.  s.  66 

If  the  defendant  plead  nU  debet^  it  is  safest  to 
say,  that  he  owes  nothing  to  the  informer 
nor  to  the  king;  the  reason  of  this  caution. 

ib. 

Seireral  defendants  cannot  plead  jointly  norgifi/(y, 
but  they  should  plead  seveMlIy,  that  neither 
they  nor  any  of  them  are  goilty.     SW.  s.  67 

n  the  offence  be  alleged  from  matter  in  paU^  the 

VOL.  n. 


defendant  may  plead  that  he  owes  noAioft  or 
that  be  is  not  guilty ;  but  if  it  be  allied  Uom 
matter  of  record,  such  a  plea  ift  not  good. 

386.  s.  6$ 

If  the  defendant  be  within  the  pnroito  of  the 
statute,  he  may  gjve  it  in  evidence  on  the 
general  issue;  but  if  he  have  matter  io  dis- 
cba^*  depending  on  a  sobseqne&l  statQt^  he 
must  plead  it  specially.  i^- 

But  by  SI  Jae«  1^  o.  4.  defendants  to  any  suit 
for  any  o£fence  a|;ainst  any  penal  law^may 
plead  the  general,  issue,*  and  give  tlM  special 
matter  in  evidence.  tb* 

And  if  the  plaintiff  shall  not  prove  the  ofiGence 
to  have  been  committed  m  the  coooty  in 
which  it  is  laid,  the  defendant  shall  be  found 
not  guilty.  ib.  s.  70 

Whether  the  last  words  of  the  pr^iso  of  this 
act  do  not  restrain  the  exception  respecting 
recusancy,  chamoerty,  &c.  to  tliat  part  of  the 
statute  which  relates  to  laying  the  offence  in 
a  proper  county.  *'(•  8. 71 

Of  tme  Rsplicatiov.  387 

A  replication  to  a  special  plea  to  an  information 
in  the  courts  at  Wettminttef'f  shall  be  made 
by  the  attorney-general  only.  ib*  s.  78 

Such  a  replication  in  a  suit  before  jostioes  of 
assise,  shall  be  made  by  the  clerk  of  the  as-r 
sizes  only.  ib. 

A  replication  to  a  general  issue  in  an  informa- 
tion ^ui  Yam  in  the  king's  bencli  or  eachequer, 
may  be  made  in  the  name  of  the  attorney* 
general  only.  ib. 

In  actions  qui  Um,  the  replteation  is  to  be  made 
by  the  plaintiff  only.  t^* 

A  demurrer  may  be  made  by  an  informer  fii«  ^om,  • 
without  mentioning  the  attorney«general«    ib. 

If  the  attorney-general  refuse  to  reply,  the  in- 
former may  inake  the  repUcalion  himiwlf.    ib. 

The  time  trhich  is  allowed  for  pleading,  ib.  ntUis. 

Of  Joining  Issue  and  Trial.  ib. 

Where  the  king  is  to  have  no  part  of  the  thing 
demanded,  but  only  a  fine  or  amercement, 
there  is  no  necessity  either  in  the  issue  or  ve- 
ntre faci$  to  use  tile  words  qui  torn  pro  donun 
no,  Sfc.  but  the  party  may  be  simply  named, 
as  in  actions  at  common  law ;  but  it  is  no 
fault  to  use  them.  i^*  ».  73 

If  the  king  be  to  have  part  of  the  penalty,  it  if 
ftital,  and  'not  amendable,  after  vcnlict,  not 
to  mention  that  the  plaintiff  sues  iam  pro 
domino,  Sfc.  in  the  joining  of  the  issue,  ted 
quaere.  »^ 

By  18  Eliz.  c.  5.  no  jury  shall  be  compiled  to 
appear  at  Westminster  to  try  any  issue  by  a 
conmion  informer  on  a  penal  statute  com- 
mitted thirty  miles  from  Westminster^  except 
the  attorney-general  require  it  to  be  tried  at 
bar,  which  request  diaH  be  on  the  back  of  the 
ditiringat.  388 

By  24  Geo.  2.  c.  18.  evety  venire  faciai  upon  a 
penal  statute,  in  Westminster,  Lancaster, 
Chester,  Durham,  and  Wales,  sh»Il  be  award- 
ed of 'Ae  bod^  of  the  proper  county  where 
such  issue  is  triable.  t6. 

Or  THE  VeedicT  iw  Qdt-Tait.  »ft. 

If  an  offence  against  a  penal  statute  be  in  its 
3i>  nature 
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natare  single,  and  several  persons  be  jointly 
charged,  yet  one  of  them  only  may  be  found 

•  guilty,  and  the  rest  acquitted.  388.  s.  75 
So -also,  if  a  person  be  charged  on  a  penal  sta- 
tute for  offending  oftener,  or  in  a  higher  de- 
gree than  can  be  proved,  yet  he  may  he  found 
guilty  as  far  as  the  evidence  goes.  ib. 

But  if  the  offence  consist  in  making  a  contract 

•  contrary  to  the  statute,  as  usury,  and  it  be 
alleged  to  be  made  by  two,  it  must  be  proved 
as 'laid ;  for  if  contracti  he  not  proDed  at  laid, 
th^  $haU  he  taken  not  to  he  the  tame.  ib. 

Where  an  offence  made  penal  by  statute  is  in 

•  its  nature  single,  one  single  penalty  only  can 
be  recovered,  though  several  join  in  commit- 
ting it ;  but  if  it  be  several,  each  defendant  is 

'   liable  for  the  penalty.  .    16.  (N.  1 .) 

Of  Judgment  in  Qui  Tak.  389 

Where  the  statute  ordains  that  the  penalty  shall 
be  forfeited,  one  third  to  the  king,  one  third 
to  the  informer,  and  one  third  to  the  poor,  &c. 
^  and  that  if  the  ofiender  do  not  pvy,  he  shall 
'  be  committed,  &c.  the  judgment  may  be  ge- 
-  neral,  that  the  king  and  the  informer  sludl 
n  recover  the  v^rhole,  &c.  .^  ib,  s.  76 

ut  if  the  judgment  on  such  a  statute  give  the 
whole  to  the  king,  it  is  erroneous.  389 

If  the  judgment  be  one  moiety  to  the  king,  and 
,   the  other  to  the  informer,  upon  a  statute  which 
gives  the  king  the  whole,  it  is  erroneous  only 
as  to  the  latter  part.  ib. 

If  there  be.  no  clause  at  all  concerning  the  for- 
.  feiture  in  a  Conviction  on  a  penal  statute,  but 
only  a  judgment  guod  convictut  ett,  it  is  sutE- 
.  cient,  for  the  forfeiture  is  implied.  t6. 

Wherever  the  act  expresses  the  amount  of  the 
.   penalty,  ,or  leaves  it  to  the  discretion  of  the 
magistrates,  there  must  be  a  judgment  of  for- 
feiture afl  well  as  a  conviction.  ib. 
But  where  the  act  inflicts  a  penalty  in  a  multi- 
plied value,  all  the  judgment  the  court  can 
give  is  guod  convictut  eti,  and  a  new  action 
must  be  brought  on  that  judgment  for  the 
forfeiture.                                                      ib. 
One  who  is  convicted  of  a  penalty  on  a  penal 
statute,  cannot  be  apprehended  on  a  Sunday 
for  the  forfeiture.                                          ib. 

Of  Coupoukding  Penalties.  390 

By  18  £liz.  c  5.  no  informer  or  plaintiff  on  a 
penal  statute  shall  compound  vnth  the  de- 
fendant till  after  answer  made  in  and  with 
the  leave  of  the  court.  t6.  s.  77 

This  statute  extends  only  to  suits  by  common 
informers,  and  not  to  those  by  a  party  grieved. 

t*.  s.  78 

But  it  extends  to  qui  tarn  informers,  as  well  as 
to  those  who  sue  for  the  whole  penalty.       ib. 

It  extends  as  well  to  subsequent  statutes  as  to 

•  those  in  being  at  the  time  it  was  made. 

ib.  s.  79 

It  extends  to  the  compounding  of  suits  in  courts 

which  have  no  jurisdiction,  as  much  as  to 

those  which  have.  ib. 

It  does  not  extend  to  compounding  infofmations 

laid  before  magistriates.  390 

By  21  Jac.  1.  c.  3.  all  grants  and  dispensations 


from  the  pexiakies  of  statiites,  &c.  &c  mre 
void.  390.  8. 79. 

But  this  shall  not  prevent  the  courts  from  grants 

ing  leave  to  compound  for  .the  forfeitures  on 

.  penal  statutes,  after  plea  pleaded.  391 

The  above  act  shall  not  extend  to  compositions 
for  licenses  to  keep  taverns,  &c.  Sec.  ib. 

What  is  the  proper  process  on  an  infonnatioB 
(See  Process).  ch.  27.  s.  12  to  14 

It  is  questioned  whether  there  can  be  any  pro- 
cess against  jurors  by  provito  in  qui  tarn  in- 
formations, c.  41.  s.  10 

INQUEST  OF  OFFICE. 

See  Coroner. 

INSUFFICIENT. 

For  the  offence  of  taking  insufficient  bail,  tee 
Bail. 

INTERROG  ATORIES. 

See  Attachmbitt. 

IRONS. 

A  prisoner  ought  not  to  be  broueht  to  the  bar  in 
irons,  unless  tliere  is  danger  of  an  escape.  434 

ISSUE. 
See  General  Issue.    Challenge.    Jukors. 
Information  qvi  tam. 

JUDGE. 
See  Courts.    Attachment.  Bail.  Oyer  akd 
Terminer.    Gaol-delivert.    Assize. 

JUDGMENT. 
See  Abjuration. 

In  what  cases  judgment  may  be  saved  by  anaward 
of  transportation.  {See  Transportation.) 

What  judgment  is  good  on  an  action  or  informa- 
tion qui  tam.  .  .  399 

Judgment  in  high  treason,  not  being  for  counter- 
feiting the  coin  and  seal.  Sec.  shall  not  be  ar- 
rested for  miswriting,  mis-spelling,  or  felse  or 
improper  Latin.  •    624 

In  the  kmg*s  bench,  upon  every  conviction,  whe- 
ther by  verdict  or  confession,  the  party  is  to 
have  four  days  to  move  in  arrest  of  judgokent, 
if  there  be  so  many  days  remaining  of.  the 
term,  if  not,  then  the  longest  time  tliat  can  be 
had  in  the  term.  '  .  •(. 

On  a  conviction  of  homicide  te  drfendendo  or- 
per  infortunium,  no  judgment  ai  all  is  gjLven. 

Hale  refused  to  hear  a  motion  in  arrest  of 
judgment,  of  a  scandalous  conspiracy,  t^.  (N) 

The  court  has  refused  to  give  judgment  on  a  mis- 
demeanour, because  there  were  not  four  da^ 
led  of  the  term.  ih.  (notet  m  margjy 

Of  STATEn  Juogments.  ib,  s.  2 

The  law  makes  no  distinction  between  a  peer" 
and  a  commoner;  or  between  an  ordinaxy 
case  and  one  attended  witli  extraordinary  cir- 
cumstances. 625 
Judgment  for  high  treason  not  relating  to  the 
coin,  is,  that  the  prisoner  shall  be  earned  back 
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*  to  the  place  from  whence  he  cttne,  and  from 
thence  oe  drawn  to  the  place  of  execationy 
and  be  there  hanged  by  the  neck,  cut  down 
alive,  his  entrails  burnt  before  his  face^  his 
head  cut  off,  and  his, body  divided  into  four 
quarters,  to  be  disposed  of  at  the  king's  plea- 
sure. 625.  s.  3 

But  the  part  of  the  judgment  as  to  the  cutting 
down  alive  altered  by  54  Geo.  3.  c.  146. 

625.  (N) 

The  proper  judgment  at  common  law  for  high 
treason  in  counterfeiting,  5cc.  is,  to  be  drawn 
to  the  place  of  execation  and  there  hanged  by 
the  neck  till  he  be  dead.  626.  s.  4 

Sedjuerty  if  the  judgment  for  clipping  and  other 
omnoes  agpunst  the  coin,  &c.  is  not,  to  be 
drawn,  hanged,  and  quartered,  as  for  other 
high  treasons.  ib. 

It  seems  settled,  that  the  judgment  for  treason 

■  against  the  coin  shall  only  be  drawing  and 
hanging  without  the  quartoring :  the  reason  of 
it.  t6. 

The  judgment  for  petit  treason  is,  that  the  pri- 
soner shall  be  drawn  to  the  place  of  execution, 
and  there  hanged  by  the  neck  till  he  be  dead. 

ib,  s.  5 

The  judgment  against  a  woman  in  all  cases  of 
treason  is,  that  she  shall  be  drawn  to  the  place 
of  execution  and  there  burnt.  ib,  s.  B 

But  this  judgment  of  burning  is  abolished  b^ 
30  Geo.  3.  c.  48.  ib. 

The  judgment  against  a  man  or  woman  for  a  ca- 
pital .felony,  is  to  be  hanged  by  the  neck  till 
dead :  which  is  entered  on  the  roll,  tus,  per 
coU.  627.  s.  7 

But  this  judgment  may  be  recorded  without 
being  pronounced  in  certain  cases  by  4  Geo. 
4.  c.  48.  t^. 

For  judgment  in  the  case  of  murder,  tee  Execu- 
tion. 

The  judgment  of iMiNf  forteet  dure^  upon  standing 
mote.  461 

Judgment  in  ;)rffmttfi«v.  630 

Judgment  for  misprision  of  treason,  is  imprison- 
ment during  lite,  forfeiture  of  all  gooos,  and 
the  profit  of  lands  during  life.  ib,  s.  10 

The  jnd^ment  against  a  man  for  drawing  a  sword 
on  a  judge,  or  striking  in  the  superior  courts, 
is  the  same  as  misprision,  and  that  his  right 
hand  shall  be  cut  ofT.  630.  s.  1 1 

The  judgment  for  striking  in  the  king's  palace, 
rescuing  a  prisoner  from  the  superior  courts 
for  (>eijury,  or  forgery  of  the  statute,  and  the 
villainous  judgment  in  conspiracy.  631.  s.  12 

In  what  manner  judgment  for  the  defendant 
upon  an  acquittal,  by  verdict,  or  upon  a  plea 
of  pardon,  is  entered.  ib.  s.  13 

The  judgments  for  crimes  of  an  infamous  na- 
tore,  against  the  first  principles  of  natural  jus- 
tice and  coomion  honesty,  are  discretionary, 
and  left  in  a  great  measuro  to  the  prudence 
of  the  court  to  inflict  such  corporal  punish- 
ment, and  also  such  fine  and  lien  to  the  good 
behaviour  as  shall  appear  proportionate  to  the 
enormity  of  the  offence.  ib. 

The  judges,  upon  a  conviction  of  larceny,  may 
in  discretion  award  the  offender  to  the  house 


of  correction,  or  inflict  fine  and  whipping. 

506.  632 

The  judgment  of  whipping  females  is  abolished 
by  Stat  1  Geo.  4.  c.  67.  631.  (N) 

The  judgment  of  pillory  abolished  excepting  per- 
jury or  subornation  thereof,  by  57  Geo.  3.  c. 
75.  «*• 

By  63  Geo.  3.  c.  162.  in  convictions  of  felony 
the  court  may  add  hard  labour  to  the  sen- 
tence of  impnsonroent.  506. 632 

By  3  Geo.  4.  c.  94.  they  may  do  the  same  in 
certain  cases  of  misdemeanor.  632 

Clergy  restored  in  several  enumerated  instances. 

633 

Judgment  in  manslaughter.  634 

Servants  ste&ling  their  master^s  goods.  ib: 

The  court  may  assess  a  fine,  but  cannot  award 
any  corporal  punishment  unless  the  defendant 
be  actually  present  in  court.  ib.  s.  17 

Where  there  are  sevend  defendants,  a  joint 
award  of  one  fine  against  them  all  is  erroneous. 

635.  s.  18 

The  distinction  between ^ne  and  ransom.        i6. 

A  fine  is  under  the  power  of  the  court  during 
the  term  in   which   it  is  set,  not  afterwards. 

ih,  s.  20 

Judgment  of  outlawry.  {See  Outlawry.)  ib.s.21 

There  never  shall  be  two  judgments  for  the  same 
offence.  636 

Whether  judgment  at  common  law  can  be  given 
on  an  mdictment  concluding  contra  fortnam 
itatuti.  c.  25.  s.  115. 116 

JURISDICTION. 
See  Justices  of  Peace.    Court.    Kiiyg'» 

Bench. 
If  a  man  have  a  house  which  stands  upon  the 
precincts  of  two  leets,  he  shall  do  suit  at  that 
within   the  jurisdiction  of  which   his  bed- 
chamber lies.  92.  s.  12 

JURORS. 

If  the  kinp  grant  a  special  commission  for  the 
trial  of  nidictments  in  one  county  which  have 
been  found  in  another,  yet  the  trial  must  be 
by  jurors  of  the  proper  county.  25.  s.  19 

From  what  County  the  Jury  are  to  be  re- 
turned. 558 

By  the  common  law,  they  must  in  all  cases  be 
retorned  from  the  same  county  wherein  the 
fact  was  committed.  559.  s.  1 

In  murder,  where  the  wound  is  given  in  one 
county,  and  the  death  shall  happen  in  another, 
the  jurors  shall  come  from  the  county  where 
the  death  shall  happen.  t6. 

By  33  Hen.  8.  c.  23.  if  treason,  misprision,  or 
murder,  be  examined  by  three  oi  the  privy 
council,  and  the  party  vehemently  suspected, 
the  king  may  grant  a  special  commission  to 
try  the  offenders  by  jurors  firom  the  county 
named  in  the  commission,  notwithstanding 
the  fact  was  committed  in  a  different  county. 

tfr.  8.  2 

This  statute,  as  far  it  relates  to  treason  done 
within  the  realm,  is  repealed  by  1  &  2  PhiKp 
and  Mary,  c.  10.  but  as  to  murder  and  mis- 
prision of  treason,  it  seems  still  in  force. 

tft.  s.  3 
3  f  2  For 
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For  the'drial  of  ^^iSMM^  dpi^i  o«i  of  tbe  r^m 
XiS^  btdictment). 

Tbe  sutnte  33  Hen.  8.  c.  2a.  does  not  odttend 
to  aa  acceuaty  in  murder,  examin^  before 

■  the  couDciJ;'  tor  murder  is  one  ofTencey  and 
being  mxnsmy  to  it  m  another,  and  the  sta- 
tute shall  be  strictly  taken.  559..  s.  4 

If  g(»odft  are  stolen  in  <)ne  conaty  aad  carried 
into  another,  or  if  a  nuisance  be  done  in  one 
Qoanty  which  proves  a  miisaoce  in  another, 
the  jurors  ma^  oome  from  eitlier  of  the  couii^ 

,    ties  in  which  it  is  tried.  tfr.  &  5 

For  felonies  in  WaU$  the  jarors  may  come  from 
the  next  English  county,  where  it  may  be 

.   tried  by  26  Hen.  8.  c.  6.  (Indictment.)     560 

For  treason  tipon  Che  sea,  or  m  a  foreign  coonty, 
or  fat  felonies  or  piracies  opoa  the  sea  (See 
Indictment). 

From  ^'hat  county  the  jury  shall  be  returned  for 
the  trial  of  a  Foreign  Plea.  560.  s.  6 

By  the  common  law,  such  pleas  can  only  be 
tried  by  juries  returned  from  the  counties 
wherein  they  are  alleged.  ib. 

By  23  Hen.  8.  c.  14.  all  forei^  ple«a  triable  l^ 
the  county  iipon  indictments  for  .petit  treason, 
murder,  or  felony,  shall  be  tried  by  jurors 
from  the  county  where  the  offender  is  ar- 
raigned, in  whatever  oounty  the  matter  of  the 
l^lea  may  be  supposed.  ib,  s.  7 

This  statute  eabtends  neither  to  indictmenu  of 
high  treason,  «or  to  appeals.  ib.  s.  8 

l^tcocEsi  A&AiNSt  Jurors.  ch.41 

Justices  of  gaol-delivery  may  have  a  panel  re- 
retunted  bly.the  sherifl*,  without  any  precept, 
by  a  bare  award :.  the  reason  of  it.    561.  s.  1 

^  jury  may  be  so  returned  before  justices  of  the 
peace,  at  their  sessions;  qtuere,  whether  this 
does  not  rather  depend  on  practice  than  on 
prini^iple.  ib, 

Jusdces  of  gaol-delivery  cannot  have  a  jury  by 
force  of  a  bare  award,  but  they  ought  to  make 
a  particular  precept  to  the  sheriff  for  that  pur- 
pose under  their  seals.  ib, 

Na  jury  can  be  retdroed  into  the  king's  bench 
from  a  foreign  county  without  proper  process 
under  the  seal  of  the  Chief  Justice.    662  s.  2 

But  9u«re,  if  the  return  for  the  trial  of  an  in- 
dictment, &G.  in  the  same  coontv  where  the 
court  sits^  may  not  be  made  by  a  bare^ccep- 
tumesf,^.  ib. 

Process  Against  iofors  mav  be  returnable  name- 
diatialy  into  the  king's  bench  for  trial,  in  the 
COunty^  where,  it  sits,  &c.  bat  for  an  indict- 

.  ment,  &c.  removed  by  cerHopari^  there  mast 

.  be  fifteea  days  between  the  teste  aad  the  r&< 

.  tiirn.  .     ifc,«,  3 

Justices  in  i^re  or  .gaol-delivery  may  order  a 

.  jqiy  to  be  returned  immediately  for  the  trial 

,of  a  prisoner  arraigned  before  themt      t6.  Si  4 

Justices  of  oyer  aiul  terminer  may  award  a 

venire  returnable  the  same  day:on  which  tlie 

.  party  is  arraigned.  ib. 

Qumrey  if  justices  of  the  peace  can.  do  the  Uke, 
unless  for  felony,  or  the  prisoner  consent  to  be 
tried  iounediately*  ib. 

But it.seems  necessary,  by  foraeof  4<&5< Wi^. 
and  Mary,  c.  24.  and  7  &  8  Will.  3.  c.  32. 
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A  veiitm  JMfwFO  j«iitioeli  tff9arta«drdsni!iier,Te- 
tumablojal  a.dwjrJcefftainy.iaeBDncons,  mde&B 
the  session  be^adjottnied  tfae:s«medajf.       ib, 

A  venite  before  justices-  of  oyer  attdjfafmmr  may 
be  made  returnable  at  the  next  assizes.       it. 

Qumref  if  etDensreawardad  b^jostioesof -Mcr^ 

&CU  fotufnable  at  a  certain.  daj,ai(eed  sbew 

.  before  what  justices  it  is  returnable.  563.  s.  7 

Where  several  are  aoaaigneddon  pm.  io^ccmcDky 
and  severally. ptead  <aolk,^fHkx^^  it  is  in  the 
declieB  of  the.  pni8ecattx^^Le»>  either  to  take 
Aut  joint  or  several wairet.  .  ska.  8 

In  an.  appeal,  if  one  phnd  not*  guilt^ee4  the 
other  plead: a  release, tfaeie .most  Waewral 
veuirei,  tfr. 

Where  there  are  three  defendants,- the  ^aintiff 
May  join  two  in  one  tieiure^  cmdtake  oeteno^ 
ther  against  the  .third.  -  sL(N) 

Whose  the  same  jwy  is  retomed  on  a  joint  pix>- 
cess  against  several,  if  a  juror  be  cbaileiiged 
by  eny  one  defondanC,  he  i^  by  neoenaiy  oai>- 
se«|Qence  duawn  as  to>aU'>the others,     t^.  s.  9 

But  where. one  jury  is  jointly  retuveed  hafora 
justices  of  gaol-delivery,  for  the  trial  of  several 

.   defendants,  they  may  sever  the-' panel.         tftC 

If  an  appeliant  take-out  a  jointiveittre:  against  all 
the.  appellees,  he  cannot  aftsswaids  takeout 
several  ones.  A 

If  no  judgment  be  given  that  the  ^mor  who  is 

cbaUeBged  shaii  .&  dr«wn,-  hot  only  that  he 

shall  stand  aside  for  a  time,  he.may  try  thoae 

•  who  do  not  actually  challenge  .him.-      tb.  (N) 

Where  process  may  be  taken  out  by  the  defoiid- 
anc  in  crimmal  cases  bytpfonia;  ^tbat  ia>  wil& 

.  ackmse^thatif two  iwfsu oome  «o>the sheriff, 
he  shall  execute  one  of  them  only«  ^  t6. 

In  WHAT  Makneb  a  Tales  is  graktable. 

564.s.1i 

In  an  appeal,  if  a  foil  jdry  do  not  appear,  or  so 
many  t>e  challenged  and  drawn  that  sufficient 
jurors  do  not  remain^  the  appellant  may  pray 
a  tales.  ih. 

If  a  foil  jmy  do  not  appear,  and  th^  plaintiff  pray 
a  distringas  without  praying  a  tates,  the  court 
ought  to  grant  it  at  the  prayer  of  the  defen- 
dant. t6.(N) 

In  capital  cases  a  tales  may  be  granted  for  a 
laiger  oxn  iimj  certain  number  than  the  6rst 
process ;  but  in  all  other  cases  the  tales  must 
be  less.  565.  s.  13 

A  tales  de  drcumstantHnie  may  be  of  any  nnoer- 
tain  number.  .  tft.  (N) 

But  every  subsequent  tales^  in  capita  as  well  aa 
other  cases,  must  be  for  a. less  number  than 
the  former,  except  the    former    tales   weie 

'    quashdd.  tfr.s.  13 

The  quashing  the  array  of  the  principal  panel 
doth  not  quash  the  tales,  but  the  inquest  shall 
be  taken  of  those  returned  on  the  toiei  if  there 
be  enough,  and  if  not,  others  shall  be  added  by 
a  new  tales.  ib.^.  14 

If  all  the  persons  returned  on  a  habeas  corpora  be 
challenged  and  drawn,  there  shall  not  ba  a 
tales,  hut  s^  new  vemrefadufs.  shall  |be  ^warde^. 

If 
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Vtbi<fifSt  habeoimfformhe  ifuAxdy  tiie  Uia  is 
qaaahlBd  with  it,  aod  the  party,  aunt  piocted 
'   w  if  thm  tewkt  pakj  had  boon  retiiMiea.     66b 
A  ifdc$  is.QQt  cnuitiiUe.  apon. th0;f«tum  of  a  «6- 
N..nire»- bat  oniy  apon  the  retam  oiA'habmi  cor- 
pora or  dktrtngai,  ib,  s.  15 
Tbe  diiirmgiu  or  Aoiem  corpohOy  with  a  dause 
to  add  those  on* tbe  hxhirt,'is  the  first  process 
.   ^gainet  a  iak*f  bdt  it  oaanot  be  granted  with 
;   ^mki  priutf  Hcilats  firevioiKljr.  rHumed. 

»J.  S.16 

Whether  ftsahMq«entiai!»  shall  takeootioe  of 

tbegaitonre^iifbeA'  on  a  fonner  takt  dear- 

•  cmt^oMUibm.  t(.  s,  17 
7he  ^iiiitce.  which,  authonae  k  tola  extend  to 
•i  'eU  caM^  oasea^  ikut  such  a  la/Ia  cannoi  be 

.praqred  for  the  -king  without  a  warrant  fipom 
the  attfipnoyrgaitenl,.  or  .iirdef  of  the  court. 
i  I    '  .   t  566.  s.  18 

^aifEsi  ii  not  gmolable  by;  justices  oigaol-deU' 
'  .vei^  JVA^upuere  if  hy  mier.and  iermmer; 
:  therefore  such  courts  order  a  latger  panel, 
woA  m>t.a  ialm.    Sedquara.  .'  ik, 

M  bttfc  one)  juror  Uppears,  and  he  is  challenged, 

•  there  may  be  twelve  talesmen  sworn  to  try  the 
>  canse,  t6.  note  m  marg. 

By  42  £dw.  3.  c.  lU  no  inquest  shall  be  by 

•  -  vrnt  of  nasi  pritii^  before  ^e  names  of  jurors 

tmponelled  be  returned  into  'bonrt. :     t6.  s.  20 

33110  statute  expends  ae  nvell  to  criminal  as  to 

civil  cases,  aod  to  jurors  on  a  taUi  as  well  sts 

to  those  on  the  prtndpal  panel.    *      ib,  s.  21 

But  it' is  the  practice  of  justices  of  ^^  and  ter- 

.   Muaer  for  tittason,  to  proceed  on  .the  U^mit-e, 

• .  and  not  to  award  any  habeas  corpora,  ib.  s«  22 

Bgr  7  &  8  Will;  3«  c.  3;  per*>Ds  inaicted  for  high 

traB8aii,'8tc.  shaii  have  a  copy  of  the  paoel  of 

.  ..the  iurora  two  days  before  the, trial.  567<  s.  23 

By  7  Ann.  c.  21.  a  list  bf  -the  iufy,  mentioning 

the  name  and  place  of  abode,  shall  bt»  deli- 

venid  ten  days  before  the'tisal,  in  the^presence 

of  two  witnesses.  .557 

The  mode  of  complying  with  .the  directions  of 

this  act,  is  W  motion  to  the  king's  bench  for 

a  rule  iipou  the  sheriff  to  deliver,  to  the  .pfose- 

Ctttor  a  nstrof  the  jurors  be  inicudi  to  return 

upon  the  panel.  558.  notU. 

AkUes  de  drcumtUntibtu  may  be  fuirai'ded  upon 

a  tiial  de  medifiaUm  lingU4t.  580 

Betorb  wbat  Court  thb  Jury  is  to  bb  ret 
TURNED.  ch.  42. 

By  the  comrDon  law  it  is  returnable  only  in  the 
•court  where  the  prosecution  is  depending.  567 

But  the  fffff.  Wett.  2:  c.  30.  having  ordained 
that  **  all  pleas  of  easy  examination  shall  be 
determined  in  the  country  by  fiiii  priui,'*  an 
issue  joined  in  tlie  king's  b»encn  tor  an  offence 
committed  in  a  different  coootv  may  be  ixipd 
in  tbe  proper  county  by  writof^nist  prt|w.    ,ih. 

Thia  statute  dues  not  exteodlo  !the  kiugi  and  in 
cases  where  be  is  a  party  tbe  writ  ought  to  be 

.  granted  by  his  special  warraot,  or  by  the  as- 
•  sent  of  the  attorney-general.  ib,  s.  3 

And  the  court  has  refused  a  nisi  priut  to  the  at- 
tomey-general,  till  the  king's  warrant  was  pro- 
cured; because  the  case  seemed  to  require 
great  examination.  568.  (N) 

How  jorors  may  be  ehaUenged  on  the  part  of  the 


king^  And  bow  <«  the  part  of  the  prtsoneir.  {See 

.  CHA<.LBtfG£.)  568.578 

Oi^'  Qualification  of  Jurors.  573.  576 

At  common  law  there  was  no  necessity  th&t 
jurors  shduld  have  any  freehold,  beforejustices 
in  eyrf,  or  in  cities  or  bui^ghs.  572.  s.  12 

Neither  was  a  Ireebold  to  a  certain  pahte  in  anr 
case  necessart:  to. 

The  want  of  a  freehold  is  a  good  challenge  to  ^ 
juror  in  all  cases  not  otJierwise  pro]rided  fbr 
by  stittute.  579 

For  ftimes  are  to  be  returned  upon  jurors,  which 
implies  that  they  ought  to  have  land;  sedmuare^ 
if  by  the  common  law  the  want  of  it  was 
not  a  challenge  to  tbe  favour  only*       ib,  (N) 

The  use  of  a  freehold  in  his  own  or  his  wifi/s 
right,  whether  absolute  upon  conditioii.Qlf  in- 
hentance,  or  for  life,  is  suiBcieiittf  itbe  in  the 
county,  and  in  possession  at  the  time  the  juror 
is  sworn.  ib. 

By  21  Edw.  I.e.  38.  jurors,  except  in  cities, 
bui|;hs^  or  trading  xov^rnsi  ^alf.  have  tenements 
of  40t.  yearly.  t6.  s.  14 

Whether  the  want  of  this  qualification  be  a 
cause  of  challenge.  t^. 

By  2  Hen.  5.  c.  3.  none  shall  be  up^n  the  in- 
quest for  the  death  of  a  iqan^  Sec.  unless  he 
have  land  of  40i.  a-year  clear  of  all  charges  : 
the  want  of  this  shall  be  good  cause  of  chal- 
lenge, ib,  s.  15 

In  capital  crimes  this  statute  extends  as  weU  to 
the  collateral  issue  as  to  the  general  issue. 

i6.  s.  16 

A  cestuy  que  trust  of  a  freelioM  of  40i.  yearly  in 
the  same  county,  is  a  competent  juror  within 
statute.  •  574.  s.  17 

But  a  feoffee  in  trust,  or  a  remainderman,  Ice. 
is-  not  within  the  act.  si. 

Hiis  statute  is  repealed  as  to  treasons.    i^»  •.  18 

By  83:  Hen.  8«  c  13.  jurors  in  oities,  boroughs, 

"and  towns  corporate,  who  are  worth  40l.  in 

goods,  ahull  not  be  challenged  for  ddect  of 

n«ehold  on  .the  trial  Of  murders  and  felonies  at 

their  seseiona  of  gaol  delivery .  t6.  s.  1 9 

This  act  shall  not  extend  to  any  knight  or  esquire 
•  dwelling  in  such  city,  kc^  £cc.  ib,  s.  20 

By  11  Hen.  7.  c.  21.  and  4  Hen.  8.  c.  3.  provi^ 
•tion  is  made  for  the  q^alificatiqn  of  jurors  in 
Lomitm.  •  t6.  s.  21 

By  4  and -5  Will.&  Mary,  c.  25.  ail  jurors,  other 
than  in  trials  perntedietatem  lingtutf  shall  have 
10/.  a  year,  above  reprizes,  of  freehold,  copy^ 
.  holdf  oir.  andeat  demesne  lands,  or  in  rents, 
■6cc.  &c.  in  England,  In  Wales  every  such 
j o  ror  .shall  have  61*  a-yea r. '  th. 

Aod«any person  who. has 5/. in  England^  and  SL'in 
Walisf  may  bcrveturned  en  a  taki»  ^b75,  a»3d 

By;  3  Geo.  9.  c.  24.  persons  having  20/.  a-year  in 
land  in  possesbion,  &c.  may  be  put  in  the  free* 
holders' book,  and  serve  on  Junes  as  freehold 
ers.  ib. 

By  3  Geo.  2.  c.  25.  jurors  in  London  shall  be 
householders,  and  have  a  personal  estate  of 
100/1  or  they  may  be  challenged.  ib. 

In  other  counties,  cities,  or  places,  none  shall  b* 
summoned  to  serve  any  jury  for  the  trial  of 
any  capital  ofifenoe,  who  are  not  therein  quali- 
fied 
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•    fied  to Mrre  at  jurors  in  civil  caQ8es,«nd  thej 

<    BuLy  be  cballenged  for  that  cause  in  voir  dire. 

576 

Bjr  4  Geo.  2.  c.  7.  in  Middlesex,  leaseholders  of 

50/.  a-^ear  may  he  summonedy  and  may  serve 

.  OD  juries.  t^. 

For  trials  in  Xoiuibn  for  high  treason,  e?erv  juror 
ought  to  have  such  freehold  or  copyhold  as  re- 
quired by  4  and  5  Will.  6c  Mary.      575.  a.  24 

In  what  manner  the  process  against  the  jury 
must  be  continued.  417 

It  is  no  objection  against  a  person's  giving  evi- 
dence that  he  is  one  of  the  jurors;  but  qtutre^ 
if  he  ought  to  go  to  his  companions  afterwards. 

601.  6.  80 

A  jury  sworn  and  charged  in  a  capital  case  can- 
Dot  be  discharged  till  they  have  given  their 
verdict;  but  in  certain  cases  there  may  be  an 
exception  to  this  general  rule.  619.  s.  1. 

ei  notis 

JUSTICES. 

See  Oyer  avd  TsftMiNEB.  Courts.  Bail. 
Process.  GAOL-DELivERr.  Assize. 

JUSTICES  OF  THE  PEACE. 

See  Conservator.  Coroner.  Attachment. 
Sessions.  Escape.  Const ablx.  Examina- 
tion. Bail.  CoUmitmsnt.  Arrest. 

Justices  of  Peace  are  of  three  descriptions,  viir. 
1.  By  statute.  3.  By  charter  or  grant.  3. 
By  commission.  40 

How  Justices  of  the  Peace  are  ordained. 

By  S  Edw.  3.  c.  16.  it  is  ordained,  that  in  ever^ 
county,  good  and  lawful  men,  &c.  shall  be  as- 
signed to  keep  the  peace.  41.  s.  1 

By  4  Edw.  3.  c.  S.  justices  assigned  to  keep  the 
peace  shall  not  bail  those  who  are  not  roain- 
•pernable,  and  they  shall  transmit  their  indict- 
ments to  the  justices  of  gaol-delivery.  »6.  s.  9 

By  iSEdw.S.  c.  8.  they  shall,  with  others  learned 
in  the  law,  be  assigned  by  the  king's  commis- 
sion to  hear  and  determine  felonies  and  tres- 
passes in  the  same  counties,  and  to  inflict  rea- 
sonable punishment.  t6.  s.  3 

By  34  Edw.  3.  c.l.  they  shall  restrain  liarrators, 
&c.  and  inquire  of  pillers  and  robbers,  and 
arrest  such  as  they  6nd  by  indictment  or  sus- 
picion j  and  put  them  in  prison,  and  take  all 
that  be  not  of  good  fame,  &c.  &c.        t6.  s.  4. 

By  17  Rich.  S.  c.  10.  in  every  commission  of  the 
peace  two  men  of  the  law  shall  be  assigned  to 
deliver  thieves  and  felons.  49.  s.  5 

By  9  Hen.  5.  c.  4.  the  justices  named  of  the 
quomnif  except,  &c.  shall  be  resiant  in  the 
shire,  and  make  their  sessions  four  times  a-year. 

ib.  S.6 

How  Justices  of  the  Peace  are  commissioned. 

The  commission  of  the  peace,  after  having  been 
altered  during  several  reiens,  was  settled  in 
the  reign  of  Queen  Elizabeth  in  its  present 
form.  4? 

The  sqbtance  of  the  commission 'of  the  peace 
f  tated,  ib. 


All  commissions  of  tlie  peace  niost  be  in  tbS 
king's  name.  51.  a.  59 

In  what  manner  the  king  may  grant  ooromisaiona 
to  the  mayors  of  a  town  to  be  perpetual  jus- 
tices of  the  peace.  53.  s.  5S 

How  Justices  of  the  Pbacb  are  to  be 

QUALIFIED. 

By  5  Geo.  3.  c.  18.  and  18  Geo.  8.  c.  90.  no  per- 
son ahall  act  as  a  justioe  of  peace  who  has  not 
an  estate,  freehold,  copyhola,  or  for  years  de- 
terminable upon  life,  of  the  dear  yearly  mine 
of  100/.  in  England  or  Wales;  or  the  imme- 
diiue  reversion  or  remainder  in  lands,  ten^ 
ments,  or  hereditaments  leased  for  one,  two, 
or  three  lives,  or  for  term  of  years,  determina- 
ble upon  one,  two,  or  three  lives,  upon  reserved 
rents  of  the  clear  yearly  value  of  300/. 

43.  a.  14 

By  18  Geo.  3.  c.  SO.  no  person  shall  aet  as  RJu*- 
tice  of  the  peace  until  he  has  taken  the  oath  as 
therein  described.  44 

A  copy  of  which  oath  shall  be  given  froai  the 
records  of  the  sessions,  and  such  copy  be  ad- 
mitted as  evidence.  i^..a.  15 

By  18  Geo.  2.  c.  20.  s.  3.  persons  acting  as  jus- 
tices of  peace  without  having  taken  we  oatfa^ 
or  being  qualified,  shall  forfeit  100/.  to  be  re- 
covered by  action,  and  the  proof  of  the  quali- 
ficatioa  to  lie  upon  the  defendant.        ib.  s.l6 

How  Justices  are  to  take  Oath  of  Office. 

On  renewing  the  commission  of  the  peace  a  writ 
of  dedimus  potettatem  issues  out  ofCHABCSBT. 
directed  to  some  an tient  justice  or  other  per- 
son, authorising  them  to  take  the  oath  of  the 
person  appointed,  and  to  return  the  same  into 
the  court  of  chancery;  to  which  omtk  ofojfiee 
are  severally  auneied  the  oaths  of  mpremacj^ 
and  allegiance,  45.  8.29 

The  form  of  the  oath  of  office  stated,    ib,  s.  30 

By  1  Geo.  3.  c.  13.  justices  of  peace  who  have 
taken  the  oath  ot  offids  under  one  reign,  and 
are  re-appointed  by  the  successor  to  thecfown, 
may  act  without  taking  the  oath  again.         i5. 

By  1  Geo.  3.  c.  13.  s.  2.  the  oath  shall  be  regis- 
tered by  the  clerk  of  the  peace,  &c.  t5. 

By  7  Geo.  3.  c.  9.  persons  who  have  once  Uiken 
the  oath,  shall  not  incur  the  penalty  by  omit- 
ting to  take  it  again  on  beic^  re-appointed. 

46 

Justices  of  the  peace  are  in  general  indemnified 
for  not  having  taken  the  oaths^  provided  they 
have  properly  qualified  themselves  to  act  aa 
justices.  s^.  noth 

Who  are  excluded  from  being  Justices 

OF  Peace. 

No  coroner  or  sheriff  shall  be  a  justice  of  the 
peace  during  his  continuance  in  office.        46 

But  a  justice  of  peace  being  created  a  peer, 
whether  temporal  or  spiritual,  a  knight,  a 
judge,  or  a  serjeant,  will  not  take  away  his 
authority.  i6. 

By  5  Geo.  2.  c.  18.  no  attorney,  solicitor,  or 
proctor,  shall  be  a  justice  of  peace  for  a  county 
during  his  practice.  t6. 
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^y  9  G«o.  3.  c.  30.  commissioners  of  the  navy 
may  act  as  justices  of  the  peaoe  in  all  places' 
whatsoever  respecting  persons  charged  with 
forging  seamen^  wills,  tickets,  letters  of  attor- 
ney, &c.  47 

What  Statutes  mat  be  executed  by  a  Jus- 
tice OP  THE  Peace. 
Justices  of  the  peace  may,  by  virtue  of  their  com- 
mission, execute  all  statutes  whatsoever  made 

•  for  the  preservation  of  the  peace,  ib. 
But  justices  of  the  peace  cannot  execute  a  sta- 
'   tute  in  the  case  of  a  new-created  offence,  un- 
less authority  be  given  to  them  for  such  pur- 

•  pose  in  express  words.  ib. 
Instances  of  statutes  which  they  cannot  execute. 

ib. 

How  Justices  for  a  County  may  act  within 

A  Liberty. 

Justices  of  peace  for  a  county  have  no  coercive 
poi^  out  of  the  county,  and  therefore  orders 
of  bastardy,  &c.  made  out  of  the  county  are 
not  binding ;  but  recognizances  and  informa- 
tions taken  by  them  in  any  place  are  good.  47 

By  9  Geo.  I.e.  7.  s.  3.  if  a  justice  of  the  peace 
for  a  county  dwell  in  any  city  or  other  pre- 
cinct that  is  a  county  of  itself,  situate  within 
the  county  for  which  he  is  appointed,  he  may 
grant  warrants,  take  exammations,  make 
orders,  although  such  dwelling  be  out  of  the 
'  county.  48 

By  28  Geo.  3.  c.  49.  any  justice  acting  for  a 
county,  may  act  as  such  in  any  place  vrithin  a 
city,  iovm,  or  precinct  which  is  a  county  of 
itself,  and  situated  within,  or  surrounded  by, 
or  adjoining  to  any  such  county;  but  they 
cannot  intermeddle   in  any  motion  arising 

'  within  such  city,  town,  or  precinct.  ib 

Justices  of  peace  also  may,  by  the  special  words 
oY  their  commission,  act  as  well  within  liber- 
ties as  without.  ib. 

Justices  of  the  peace  may  execute  their  office 
within  a  town  which  has  a  special  commission 
of  the  peace  for  its  ovm  limits,  unless  specially 
excluded.  49 

If  therefore  the  crown  grant  to  any  city  to  have 
justices  of  its  own  within  itself,  excluding  the 

'  county  justices  from  intermeddling  therein  in 
the  ordinary  business  of  a  justice  of  the  peace, 
the  acts  of  a  county  justice  therein  are  void.  ib. 

Bat  if  a  statute  give  jurisdiction  to  justices  of 
the  peace  residing  near  the  place  where  of- 

-  fonc€»  shall  be  committed,  the  justices  of  the 
.  place  and  the  county  justices  have  concur^ 

rent  j  u  risdiction .  ib. 

So  a  charter  granting  jurisdiction  to  borough 
magistrates  does  not  exclude  the  county  jus- 
tices fh>m  having  concurrent  authority,  except 
there  be  express  words  to  that  effect  in  the 
charter.   ,  ib, 

"By  15  Geo.  2.  c.  24.  city  justices  may  commit 

-  persons  apprehended  within  their  limits  to  the 
house  of  correction  for  the  county  in  which 
such  city  or  liberty  is  situated,  if  the  inhabitr 

'  ants  thereof  contnbuce  to  the  support  of  such 

house  of  correction.  ib. 

By  24  Geo.  2.  c.  55.  justices  of  peace  for  one 


county  mny  indorse  wammts  issued,  by  ju^ 
tices  of  the  peace  for  another  county,  for  the 
apprehending  of  felons  who  have  escaped 
from  the  county  where  the  offence  was  com- 
mitted, and  admit  the  party  to  bail  when  ap- 
prehended, if  the  offence  be  bailable.  50 
By  28  Geo.  3.  c.  49.  any  justice  of  the  peace 
acting  for  two  or  more  a^oining  counties  may 
act  for  each  county  respectively,  although  the 
justice  do  not  reside  in  the  county.  5\ 

How  FAR  Justices  of  Peacb  may.  proceei»  on 
Indictments  taken  before  themselves. 

Subsequent  justices  of  the  peace  may  proceed 
on  indictments  taken  before  their  predeces- 
sors. .     .^^ 

Justices  of  peace  cannot  proceed  on  an  indict- 
ment taken  before  a  coroner  or  justices  o£oyer 
and  terminer  and  godL-delhery,  ib* 

By  what  Name  Justices  of  Peace  are  to  be 
described. 

They  may  be  named  ''  keepers  of  the  peac^,'' 
although  they  are  expressly  commissioned  by 
the  name  of  ^  justices  of  me  peace." '        52 

The  description  of  justices  of  the  peace  by  the ' 
name  of  *'  justices  of  our  Lord  the  King  to 
preserve  the  peace,**  &c.  is  good,  withont  say- 
ing '*  the  King's  peace.*'  t&. 

By  26  Geo.  2.  c.  17.  the  acts  of  jusdces  of  the^ 
peace  shall  be  good,  though  they  are  not 
therein  described  to  be  of  the  quorum,        ib. 

Of  the  Justices'  Authority  in  Felony. 

Justices  have  herein  no  power  unless  their  com- 
mission authorises  them  to  hear  and  determine 
felonies,  which  in  general  is  given  to  those  of 
the  quorum  only,  and  a  certiorari  has  been 
quashed  because  it  only  mentioned  justices  of 
the  peace,  without  adding  they  were  assigned 
to  hear  and  determine  felanief;  sed  quere.    53 

The  clause  in  the  commission,  to  hear  and  de- 
termine felonies,  eives  justices  no  jurisdicdon 
over  an  offence  which  by  statute  is  specially 
appointed  to  justices  of  oyer  and  terminer.  54 

Justices  of  the  peace  have  no  power  to  take  an 
indictment  on  5  Eliz.  c.  14.  concerning  for^ 
gery.  *  ib. 

Nor  on  2  &  3  Edw.  6.  c.  24.  concerning  acces- 
saries in  one  county  to  felonies  in  another,  ib. 

Yet  by  force  of  2  &  3  Philip  and  Mary,  c.  10. 
and  as  ail  felonies  include  breach  pf  the 
peace,  justices  of  the  peace  may  take  exami- 
nations for  any  kind  of  felony,  and  commit 
the  offenders,  &c.  &c.  t6.' 

But  as  the  2  &  3  Ph.  and  Mary,  c.  10.  and  1  & 
2  Ph.  and  Mai^,  c.  13.  direct  justices  to  cer- 
tify their  examinations  in  homicide,  they  sel- 
dom proceed  further  in  reladon  to  any  felo- 
nies, though  within  their  commission,  except 
only  petty  larcenies.  ib' 

Justices  of  the  peace  in  England  may  comnlici 
an  offender  against  the  Insh  law  for  felony, 
in  order  to  be  sent  to  Ireland,  the  offence  be- 
ing committed  there.  54.  (N)\ 

Two  justices  may  take  a  recognizance  for  felony 
on  the  high  seas,  &c.  &c.  ib. 

Justices  may  take  an  inquisition  of  murder  if  t^e 
body  cannot  be  found.  '    ib. 

The 
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T«B  PowEB  or'JfmriCEs  tv  Tansov,  Pba- 

None  of  these  offences  are  within  their  commis- 
sion, yet,  being  against  the  peacd,  any  justice 
may  apprehend  the  offender.  64 

Tliey  ma^  also  take  the  eiammation  of  such  of- 
fenders, and  the  information  of  witnesses,  and 
bind  them  over,  &c  pursuant  to  the  statutes 
of  Phil,  and  Mary.  55 

By  S  Hen.  5.  c.  /.  justices  of  the  peace  shall 
hate  power  'by  the  king's  commission  to 
inqoire  of  fclsA  moaey^  &c.  t6. 

By  5  Eliz.  e.  1.  they  may  inquire  of  the  offence 
of  maintainitlg  the  pope's  power.  t6. 

By  Sd  £dw.  1.  c.  8.  they  may  inquire  of  offences 
toobhing  the  vopremacy,&c.  t6. 

*  .   .  • 

Of  thb  Power  o^  Justices  of  Peace  in 

Infbriob  Offekces. 

Justices  of  the  peace  are  empowered  to  hear  and 

<  determine  all  trespasses;  which  comprehend 
all  inferior  offences  agaipst  the  peace,         t6. 

By  the  common  law  justices  of  the  peace  have 
00  jjjarisdi^tion  over  forgery  and  perjury;  the 
reason  of  it.  55 

libels  are  iiidictable  before  justices  of  the  peace. 

A  p^non  Boi^  be  indicted  befori^  justices  of  the 
peace  for  being  an  extortioner  or  a  night- 
walkec,  luicl  bauoter  of  bawdy-houses.         ib. 

Justices  of  peate  have  jurisdiction  over  all  infe- 
rior ^rifnet  whether  mentioned  in  their  com- 

'  Allusion  or  not,  as  being  against  the  peace,  ib. 

Yk  What  Cases  Justices  of  the  Peace  may 

4ct  though  interested. 
Justice  of  the  peace  cannot,  by  the  general 
'  role  of  law,  execute  their  office  in  their  own 
.  case.  56 

By  19  Geo.  3.  c,  18.  Justices  may  act  in  matters 
retaiihg  to  the  relief,  settlement,  and  mainte- 
nance of  the  poor;  to 'passing  and  punishing 
of  vagrants ;  to  the  higliways,  and  to  parochial 
Assessments,  although  rated  to  the  charges  of 
the  pieirish  in  which  they  act.  ib. 

But  oil  an  appeal  against  an  order  of  removal 
'  those  justices  who  are  rated  to  the  relief  of 
ttle  poor  in  either  of  the  contending  parishes, 
have  no  right  to  vote  by  virtue  of  this  statute. 

57 

.  How  FAB  JVBTIOBS  OF  THE  PbaCB  MAY  ACT 
>  .  TOg^UOH  KOT  OF  t«£  «QU0BI7V. 

By  7  Geo.  3.  c.  SI.  all  acts  ta  be  done  by  two 
jiistioes  in  such  places  where  there  is  only  one 
jn/Btige  of  the  ^nsriffli,  shall  be  good^  though 
neitbflr  of  the  joitices  who  do  the  act  is  of  the 
fKO^um.  ..    67 

fiOW^AB  JtJgTicES  OF  tHE  PeACE  ARE 
, PROTECTED. 

It  k'4Xi^kitMe  to  caf!  ajurstice  **  hiscaly^^vil- 
tain,^  «  liar,*^  or  uny  other  opproblous  name, 
White  i«i  thie  execution  of  his  office*.  ib. 

Juttio^  of  the  peace  are  not  punishable  civilly 
#fiT4lct»-  done  by  them  in  their  judicial  capa- 
cities; but  if  they  abiTse  their  authority,  they 
iikttf  tif^'^pttnWMi  ttminatfy  by  infd^mation. 


An  iofof  mntiofi  wHl  noc  he  grMited  against  a 
just  ice  for  an  act  done  by^n  judicially,  though 
soch  act  be  illegal,  if  beaciteid  itd^y, and  wfth- 
out  corrupt  motive.  57 

By  1  Jac  1.  c.  5.  justices  of  peace  shall  have 
double  costs  in  actions  brougbl  i^nst  thiutk 
in  which  the  plaintiff  is  nonsuited,  &c.        58 

By  121  Jac.  1.  c.  1,2.  aotioas  against  justices  of 
the  peace  most  be  laid  in  the  proper  coontj. 

By  S4  Geo.  9.  a  44.  no  writ  or  process  shall  bt 
sued  out  or  served  oa  «  justice  until  notice 
thereof  has  been  delivered  to  him  at  least  ooe 
month  before  the  same  is  sued  out,  in  which 
notice  |he  cause  of  actioc^  sbaii  be  stated,   sh. 

By  34  Geo.  2.  c.  44.  s.  2.  the  justice  may  tender 
amends  within  a  month  after  such  notice,  »^. 

By  24  Geo.  2.  c.  44.  s.  3.  if  the  plaintifl^  on  the 

trial  of  such  action,  do  not  prove  that  he  gave 

such  notice,  the  justice  shall  have  a  verdict. 

'  ib. 

By  24  Geo.  2.'c.  44.  s.  4.  if  the  justice  shall  not 
have  tendered  aniend^  be  may,  on  leave,  pay 
rntbn^  into  court.  i6. 

By  24  Geo.  2.  c.  44.  s.  5.  no  evidence  shaft  be 
received  df  any  other  cause  of  action  than 
that  li^hich  is  contained  in  the  notice.         59 

By  24  Geo.  2.  c  44.  s.  6.  no  action  shall  be 
br6ught  against  any  peace  officer  for  any  thing 
done  undei*  a  justices  warrant,  until  a  copy  of 
such  warrant  has  been  demfinded  in  mtiuom 
and  refused.  3. 

By  24  Geo.  2.  c.  44.  s.  6.  if  after  such  copy  any 
action  is  brought,  the  justice  who  signed  the 
warrant  most  be  made  a  defendant,  and  the 
jury,  on  producing  and  proving  the  warrant, 
shall  give  a  verdict  for  the  defendants,  not- 
withstanding any  defect  of  jurisdiction  in  the 
justice.  jj^ 

In  what  cases  the  defective  warrant  of  the  jus- 
tice shall  justify  the  officer.  ^ 

By  24  Geo.  2.  c.  44.  s.  7.  If  in  a/iy  actiou  on 
this  statute  the  plaintiff  obtain  a  veitiict,  acid 
the  judge  certify  that  the  injury  for  which  the 
action  was  brought  was  wilful  and!  maUcidua, 
the  plaintiff  shall  have  double  costs.  s^. 

All  actions  roust  be  brought  against  a  justice  of 
the  peace  within  six  calendar  months.         ib. 

Where  there  is  a  special  verdia  found  io  any 
action  brought  on  this  statute,  and  it  appears* 
from  the  facts  found,  that  the  act  was  4iofie 
hf  a  justice  of  the  peace^  the  master^  4m  ver- 
dict for  the  plaintiff,  must  tax  double  ooais, 
though  no  certificate  he  made*  ib. 

Secretaries  of  state  and  phvy  couaseilors  ai* 
not  magistrates,  nor  kingfs  messeiigers  officers 
within  the  meaning  of  this  statute.  ib. 

On  an  action  against  a  justice^  on  a  conviotiou, 
the  defendant  must  shew  that  his  proc^dii^ 
were  regular.  ^ 

An  action  of  trespass  will  not  lie  against  a  jos- 
tice  of  the  peace  for  msduoe  a  warmnt  to 
distrain  for  the  poor's.rate,  if  the  rate  have 
not  been  appealed  from.  %t 

If  a  justice  issue  a  warrant  that  is  totally  iUegal, 
he  is  liable  to  an  action  offiUs^  \f^fi69»nv»n^ 

,    though  he  did' not  act  intentionally  wrong.  ^. 
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'  How  r«ft  JosTiCBS  or  Pucb  kat  award 

'Co9T9. 

* 

Bj  18  Geo.  3.  c.  19.  when  fi  justice  hears  a 
complaint,  on  any  warrant  or  sammons  issued, 
he  may  award  costs  to  be  paid  by  either  party, 
.  as  he  shall  think  fit,  to  be  levied  by  distress.  6 1 
Upon  a  conviction  on  a  penal  statute,  where  the 
penalty  shall  not  exceed^oe  pounds^  the  costs 
may  be  deducted  from  the  penalty,  provided 
they  do  not  exceed  tiJUih  part  of  such  penalty. 

ib, 
JUSTICIER. 
See  King's  Bench. 

JUSTIFICATION, 
See  Justices  of  Peace.   Arbests.   PL£ij>iNG. 

KING. 
See  Indictment.  Pardon.  Challenge.  Courts. 

How  far  the  king's  pardon  will  bar  a  qui  tarn, 

384.  8.  64 

Sanctuary  could  only  be  claimed  by  grant  from 
the  king,  made  or  allowed  in  eyre  since  the 
time  of  memoiy .  469.  s.  3 

The  king  may  sue  in  what  court  he  pleases. 

ch.  27.  s,  27 

Wherever  thekin^  appears  to  have  been  deceived 
in  his  grant,  it  is  void.  547.  s.  46 

Where  the  king  is  a  party  there  can  be  no  pro- 
cess by  prowo,  564 

The  king  snail  not  be  bound  by  a  statute  which 
does  not  expressly  name  him.  567.  s.  3 

The  king  is  a  party  m  every  indictment,  and  also, 
in  some  sort,  in  appeals.  '  571.  s.  10 

The  king  is  the  supreme  magistrate  of  the  king- 
dom, and  intrusted  with  the  whole  executive 
power  of  the  law.  1.  s.  1 

No  court  can  have  any  jurisdiction,  unless  it 
some  way  or  other  derive  it  from  the  Ung.  ib. 

The  king  cannot  sit  in  judgment  upon  any  in- 
dictment, because  he  is  a  party,  and  has  de- 
legated ail  his  power  to  his  judges.        ib.  s.  2 

The  king  cannot  alter  the  certain  and  established 
rules  of  court,  or  add  to  the  jurisdiction  of  an 
ancient  court.  2 

The  king's  grant  of  a  judicial  office  for  life  which 
has  been  usually  granted  at  will,  is  void. 
4  ib,B,  5 

The  king  cannot  grant  even  a  mere  spiritual  ju- 
risdiction, ib,  note  in  marg. 

The  king  cannot  grant  any  new  commission 
whatsoever  that  is  not  warranted  by  ancient 
precedents,  however  necessary  or  conducive 
to  the  public  good.  ib.  s.  8 

Before  the  ttat.  of  West,  he  could  not  authorise 
persons  to  take  care  of  rivers,  and  the  fishing 
therein.  ib. 

The  kingfs  demise  does  not  determine  commis- 


sions. Sec.  &c. 


3.  s.  11 


Hie  kinp  still  continues  the  principal  conserva^ 
tor  ofthe  peace ;  but  he  cannot  take  a  recog- 
nizance of  It.  ■  38.  s.  1 

The  king,  by  hib  commision,  may  authorise 
whom  he  pleases  to  execute  an  act  of  pariia- 
meni.  ,    47.  s.  37 

The  king's  lands,  while  tkef  oontiDtte  in  his  pos- 

VOL.II. 


session,  are  wholly  out  of  the  jqriadiction  of 
the  sheriff's  torn,  and  of  all  sach  courts. 

96.  s.  26 
Whether  those  who  are  taken  by  the  command- 
ment of  the  king  are  replevisable.     See  Bail  * 

KING'S  BENCH. 

See  Bail.    Appeal.    Certiorari. 

The  king's  bench  retains  all  the  power  which  re- 
mained in  the  court  of  the  hieh  justiciar,  afber 
the  courts  of  exchetjuer  ana  common  pleas 
were  separated  from  it,  especially  the  supreme 
jurisdiction  in  all  criminal  matters.     6.  ch.  3 

The  kin^s  bench  is  intrusted  with  the  highest 
jurisdiction  over  all  capital  offences,  misde- 
meanours, public  breaches  of  the  peace,  op- 
pressions of  the  subject,  and  all  factions,  con- 
troversies, debates,  misgovemment,  or  other 
crime,  manifestly  against  the  public  good. 

7.  p.  3 

This  court  is  empowered  to  find  redress  for 
every  injury.  ib. 

It  is  not  necessary  to  shew  a  precedent  for  the 
remedial  interposition  of  this  court ;  for,  being 
the  custos  nufrum  of  the  realm,  wherever  it 
meets  with  an  offence  contrary  to  the  first 
principles'of  common  justice,  and  of  dangerous 
public  consec^uence,  it  will  adapt  a  ^punish* 
ment  proportioned  to  the  enormity  of  the 
offence.  t6.  s.  4 

It  is  in  the  discretion  of  the  king's  bench  to 
inflict  such  fine  and  imprisonment,  and  even 
infamous  punishment  on  offenders^  as  the. na- 
ture of  the  crime  requires.  .  ft6.  s.  5 

Tliis  court  is  not  confined  to  make  use  of  their 
own  prison,  but  may  commit  to  any  prison  in 
the  kingdom,  and  no  other  court  can  bail  a 
prisoner  committed  by  this  court.  t^. 

The  king's  bench  may  proceed  on  indictments 
found  before  any  other  courts,  and  removed 
into  it  by  certiorari^  as  well  as  on  indictments 
and  informations  originally  commenced  in  it, 
&c.  ib.  8.  6 

A  statute  which  appoints  that  crimes  of  a  cer- 
tain denomination  shall  be  tried  before  cer^ 
tain  jud^,  does  not  exclude  the  jurisdiction 
of  the  king's  bench  without  express  negative 
words.  8.  s.  6 

Where  a  statute  creates  a  new  offence,  and 
creates  a  new  jurisdiction,  prescribing  a  cer- 
tain mode  of  proceeding  for  the  punishment  of 
it,  it  IS  questionable  wither  the  king's  bench 
has  concurrent  jurisdiction.  ib, 

A  record  removea  into  the  king's  bench  cannot 
regularly  be  remanded  after  the  Term ;  but 
the  judges,  to  prevent  a  delay  of  justice,  may 
refuse  to  receive  it,  &c.  ib.  s.  7 

The  king's  bench  may  grant  a  nisi  priuSf  as  well 
in  cases  of  treason  and  felony  as  in  other 
cases ;  and  in  such  case  the  transcript  of  the 
record  only  is  sent  down  to  trial.  ib. 

By  6  Hen.  8.  c.  6.  the  king's  bench  may  remand 
and  send  down,  as  well  the  bodies  ofall  felons 
niid  murderers  brought  before  them  as  their  in- 
dictments, into  the  counties  where  the  offence 
shall  have  been  committed,  and  mar  com* 
mand  the  justices  to  proceed  in  the  trial  fher»- 
3  a  .  oC 
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o^  as  if  the  same  bad  never  been  removed. 

8.  s.  8 
This  statute  shaU  not  extend  to  high  treason. 

9.  s.  9 
The  king's  bench  is  the  highest  court  of  common 

law,  and  hath  power  to  reverse  erroneous 
judgments  of  all  inferior  courts,  and  to  punish 
all  inferior  magistrates,  and  all  officers  of  jus- 
tice for  corrupt  abuses  of  their  authority,  but 
not  for  mere  mistakes,  &c.  ib.  s.  10 

The  king's  bench,  being  the  supreme  court  of 
oyer  and  terminer,  gaoUdelivery,  and  eyre, 
suspends  the  power  of  all  other  courts  of  this 
kind  in  the  county  wherein  it  sits,  during  the 
time  of  its  sitting,  and  renders  all  their  pro- 
ceedings void.  ib.  s.  11 

But  such  justices  may  proceed  upon  indictments 
taken  in  a  foreign  county,  and  removed  be- 
fore them,  or  it  taken  before  the  tenn ;  $ed 
qutre,  if  it  is  not  safest  to  have  a  special  com- 
mission for  this  purpose.  ib. 

By  2^  Geo.  3.  c.  18.  the  session  of  o^er  and  ter- 
miner, and  gaol-delivery  of  Newgate  in  Mid^ 
dlesex,  if  begun  before  the  essoin  day  of  any 
term  shall  not  be  suspended,  &c.  by  the  sit^ 
ting  of  the  king*s  bench  on  the  commence- 
ment of  any  term.  ib.  s.  12 

By  22  Geo.  3.  c.  48.  the  same  enacted  with  re- 
spect to  the  sessions  held  in  MUdUsei. 

10.  s.  13 

All  process  upon  writs  of  appeal  or  indictments 
removed  into  the  king's  bench  by  certiorari 
ought  to  be  made  returnable  coram  nobis  ubi- 
cunquefuerimu»,  *  i&.  s.  14 

All  process  upon  bills  of  appeal  of  one  in  custodia 
maretchalUj  and  upon  indictments  commenced 
in  the  king*s  bench,  ought  to  be  returnable 
coram  nobis  apud  Westmonasterium,  t6. 

Where  the  king's  bench  proceeds  on  an  oflfence 
committed  in  the  same  county  wherein  it  sits, 
the  process  may  be  made  returnable  imme- 
diately, ib. 

Process  on  an  offence  removed  into  the  king's 
bench  by  certiorari  from  a  diflPerent  county 
must  have  fifteen  days  between  the  teste  and 
the  return.  ib. 

Where  proceedings  are  limited  to  judges  of  gaol- 
delivery  and  oyer  and  terminer,  the  court  of 
king's  bench  has  an  implied  jurisdiction. 

10.  (N) 

llie  justices  in  the  king's  bench  are  conservators 
of  the  peace  throughout  the  realm,  and  su- 
preme coroners  over  all  England,  ib. 

This  court  during  term,  and  any  judge  of  it  dur- 
ing vacation,  may  admit  persons  to  bail  tor 
any  crime  whatsoever,  except  persons  comr 
mitted  for  contempts.  ib.  (N) 

Where  the  body  of  an  offender  attainted  in  the 
county  is  removed  by  habeas  corpus,  and  the 
indictment  by  certiorari  into  the  king's  bench, 
the  court  may  award  execution  to  be  done  by 
the  marshal.  ib. 

Where  persons  put  in  feigned  bail  so  as  not  to 
be  reached  by  21  Jac.  1.  this  court  may  or- 
der the  parties  to  be  set  on  the  pillory.         ib. 

The  king's  bench  may  compel  the  production  of 
examinations,  books,  papers,  &c.  ib. 

The  proceedings  btdxe  justices  of  oyer  and  ter-  j 


miner,  after  the  oyer  determined,  oq^t  to 
main  in  the  king's  bench.  32.  s.  18 

Whether  a  pardon  of  a  person  condemned  be- 
fore justices  of  gaol-delivery  ma^  be  allowed 
in  the  king's  bench,  after  the  session  is  deter- 
mined, sft. 

A  statute  which  appoints  that  crimes  of  a  cer- 
tain denomination  shall  be  tried  before  certain 
judges,  does  not  exclude  the  jurisdictioD  of 
the  king*s  bench  without  express  negative 
words.  374.  s.  30 

The  king's  bench  may  grant  a  nisi  priuM^  as  well 
in  cases  of  treason  and  felony  as  in  other 
cases ;  and  in  such  case  the  transcript  of  the 
record  only  is  sent  down  to  trial.        567.  s.  2 

The  king's  bench  is  the  highest  court  of  common 
law,  and  hath  power  to  reverse  erroneoos 
judgments  of  all  inferior  courts,  and  to  punish 
all  inferior  magistrates,  and  all  officers  of  jim- 
tice  for  corrupt  abuses  of  their  authority,  but 
not  for  mere  mistakes,  Bcc  899.  s.  22 

Process  on  an  offence  removed  into  the  king's 
bench  by  certiorari  from  a  dtflferent  county 
roust  have  fifteen  days  between  the  teUe  and 
the  return.  562.  a.  S 

An  appeal  in  the  king's  bench  ought  to  be 
arraigned  on  the  crown  side,  unless  it  conies 
in  by  certiorari,  434.  s.  4 

The  king's  liench  is  within  2  and  3  Edw.  6.  C  24. 
which  authorises  justices  to  proceed  against 
accessaries,  in  the  county  wherein  they  "are 
accessary.  456.  s.  59 

After  an  amerciament  hath  been  estreated  into 
the  exchequer,  and  a  pardon  been  there  pro- 
duced and  denied,  the  party,  by  habeas  ccrpuM 
cum  causa,  may  have  it  allowed  in  the  kio^s 
bench.  65S.  s.  69 

No  jury  can  be  returned  into  the  king's  bench 
from  a  foreign  county,  without  proper  pro- 
cess under  the  hand  of  the  chief  justice;  if 
for  an  indictment  in  same  county,  quitre,  if  'a 
jury  may  not  be  returned  by  a  bare  preeepiams 
est,  ffc.  returnable  immediately.     569,  5.2,3 

A  writ  of  error  lies  in  the  king's  bench  of  an 
attainder    before    the    lord    high    steward. 

655.  s.  17 

The  king*s  bench  may  not  only  award  executicn 
against  persons  attainted  there,  but  also  against 
persons  attainted  in  parliament,  or  any  ether 
court  of  record.  A 

In  what  manner  the  body,  &c.  must  be  removed. 

1^. 

If  a  peer  be  convicted  in  parliament,  and  the 
day  of   execution  elapse   before    execution  i 
dune,  the  king's  bench  may  appoint  a  new 
time  of  execution,  the  parliament  not  ntting^ 

696.  (N) 

How  far  the  king's  bench  may  proceed  in  the 
trial  of  a  peer.  585 

The  king's  bench  may  award  process  into  auj 
county  in  England,  SM 

KNIGHT. 
By  Stat.  West,  the  most  loyal  and  wise  knif^its 

are  ordered   to  be  chosen  coroners ;  bet  i^t 

this  day  it  is  no  good  cause  to  remove  a  cen^ 

ner  that  he  is  not  a  knight. 
By  24  Geo.  2.  c.  18.  no  peer  shall  chaHenf^for 

want  of  •  knight  being  returned.  '^^ 
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LACtlES. 

No  laches  m  imputuble  to  the  kiAg/  564 

.    LARCENY. 

See  Coui«Ty. 

In  what  casei  larceny  is  bailable.    {See  Bail.) 
In  what  cases  larceny  is  excluded  from  clergy. 

iSeeCLEKQY.) 

If  a  man  appear  obstinately  mute  on  an  ar- 
raignment for  petit  larceny,  he  shall  have  the 
like  judgment  as  if  he  had  conft^cd  the  in 
di<*tmeHt.  .   46l.s.  10 

Persons  convicted  of  larceny  iiiay  be  sent  to  the 
house  of  correction/  or  transported.     {See 

CleROT,  TaAlfSPORtATION). 

Where  an  acquittal  or  couviction  of  larceny  is 
pleadable  to  a  second  prosecution.  {See 
Autrefois  Acquit). 

Where  accomplices  discovering  and  giving  evi- 
dence against  persons  guilty  of  larceny  are 
intitled  to  a  pardou.  {See  Pardon). 

On  an  Indictment  for  grand  larceny,  the  jury 
n»y  And  the  prisoner  guilty  of  petty  larceny 
«»>y-  6«l.  S.6 

Se  also  where  the  larceny  is  onsted  of  clergy, 
and  laid  capitally,  the  jury  may  find  him 
guilty,  but  not  of  the  capital  part.  {See  Vrr- 
»««»•)    ,  621 

me  goods  of  a  person  guilty  of  petit  larceny 
became  forfeited  on  ^fuff  am  feint,  or  defiiult 
to  the  exigent  {See  Forpieiture). 


LEET. 

^«e  Court-Lrbt.  Torn.  Apprat. 

A  court-leet  is  a  court  of  record  having  the  same 

jurisdiction  within  some  particular  precinct 

which  the  sheriff's  torn  has  in  the  county. 

{See  Sheriff's  Torn.)  .     1 12.  c.  1 1 

The  end  of  instituting  a  court  leet.  ih,  s.  2 

How  Ikr  it  exempts  those  who  live  within  its 

precincts  from  the  torn.  113.  a.  3 

How  ftr  the  h:et  is  subject  to  the  torn.    ib.  s.  4 
For  what  causes  a  court  leet  may  be  forfeited. 

„„   ^        .  i5.  s.  6 

What  ought  to  be  the  form  of  the  caption  of 

an  indictment  in  the  court  leet         1I4.S.6 

LIBERTY. 
'See  Parish.  Ward. 

LONDON. 

An  alderman  of  London  is  not  compellable  to 
be  a  constable;  for  his  exemption  is  neces- 
sary for  the  good  government  of  the  city. 

100.  s.  40 

Formerly  only  the  London  surgeons  were  ex- 
empted from  the  office  of  constable,  eed  vide 
l8Gco.S,c.  15,  s.  10.  101 

No  visne  can  come  from  the  city  of  London  ge- 
nerally by  reason  of  its  extent;  and  the  con- 
^nt  ttsace  is  to  shew  in  what  ward  and 
parish  in  London  a  fact  is  done.  !{5d 

But  it  is  a  sufficient  addition  to  name  a  defend- 
ant generally  '*  of  London,  tec."  without 
nme.  SdS,  a.  ISO 


JThe  justictt  of  peace  and  eorooen  withhi  the 

.  city  of  London  and  county  of  Middlesex,  &c. 
shall  have  the  same  authority  to  let  to  bail 

::  felons  and  prisoners  as  before  1  &  2  Phil.  & 
Mary,  c  1.  159 

Whether  a  eertiorari  will  lie  to  the  courts  of 
Loudon. ,  ....  401 

A  return  of  the  tenor  of  an  indictment  from 
London  is  good  on  a  certiorari  to  return  the 
indictment  itself.  ih  s.  7 1 

Loudon  cannot  join  with  other  coupties  in  tak- 
ing an  inquest  454 

Fhe  want  of  freehold  is  a  good  challenge  in 
cases  of  high  treason  to  a  juror  in  London,  &c. 

573 

For  high  treason  every  juror  in  London  ought 
to  have  such  freehold  or  copyhold  us  is  re- 
quired  by  4  &  5  WilL  &  Mary.  575 

By  3  Geo.  2,  c.  «5,  jurors  for  the  trial  of  any 
issue  in  Fjondon  shall  be  householders,  and  be 
worth  £100  personiil  property.  570 

By  4  Geo.  2»  c.  7»  leaseholders  Of  £50  a-year 
over  and  at>ove  the  ground-resitB,  may  be 
jurors  in  Middlesex.  ih. 

By  1 1  Hen.  7»  c.  91,  and  4  Hen  8,  c.  3,  jurors 
in  London  in  real  and  personal  actions,  shall 
have  the  value  of  forty  marks.  .       574.  s.  9 1 

The  citizens  of  London  have  a  special  privi- 
lege by  charter,  that  in  appei^b  brought  by 
any  of  them  there  shall  be  no  wager  of 
battle.  588.  s.  6 

MAIM. 


iS!s#  Appeal. 

No  appeal  \iX  maim  can  be  good  without  the 

word  **  iiMyJUmtiiott'*  349 

There  are  no  accessaries  affcer  the  ihct  ui  maim* 

438 
MAINOUR. 

Those  who  are  taken  with  the  mainour,  that 
is  with  the  thinfr  stolen  as  it' were  in  their 
hands,  are  excluded  from  the  benefit  of  a  re- 
plevin by  the  stat.  of  West.  151 

Anciently  persons  taken  with  the  w%ainowr 
might  be  tried  without  the  formality  of  an 
indictment.  C90»  s.  5.  30 1 .  s.  34 

By  28  Edw.  3,  c,  3,  42  Edw.  3,  c.  3,  and  25 
Eliz.  c.  4,  proceedings  upon  the  mainawr  are 
said  to  be  taken  away.  9Qi.  note 

MAIN  PRIZE. 

iSIse  Appeal  &  Bail. 

MALICE. 

See  Homicide.    Murder. 

How  for  an  appeal  mustbc  malicious,  to  intitle 
the  appellee  to  a  recovery  of  damages.    874 

MALUM. 

Whether  a  pardon  of  '*  all  offences,  &c.**  will 
pardon  ofn^icps  mala  in  te*  540 

MANDAMUS. 

In  what  case  the  king*s  bench  will  grant  a  pe- 
remptory mandamus,  to  discharge  or  to  ap« 
point  a  penon  firom  or  to  the  office  of  con- 
stable. 373.  s.  47 

5  of  The 
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The  Court  will  reftue  an  application  ibr  an  in- 
formation jrtitf  wmranto,  if  the  defendant  can 
shew  the  right  itf  question  had  been  deter- 
mined on  a  mandmnw.  366 


MANSLAUGHTER. 
Se§  AuTRCFoiB  AcquiT.    Pardow. 

^bere  the  principal  iu  murder  is  found  guilty 
of  manslaughter,  those  who  are  charged  as 
accessaries  before  shall  be  discharged.     444 

By  the  I  Jac.  I,  c  8,  manslaughter  by  stabbing. 
&c.  shall  be  deemed  murder.  485 

Whether  by  3  Hen.  7>  c.  I,  a  clerk  convicted 
of  manslaughter  shall  be  committed,  or  bail- 
ed at  discretion  till  the  year  be  passed. 

502.s.iei 

A  person  convicted  of  manslaughter  may  be 
transported.  513 

MARGENT. 

If  tiie  county  in  which  the  fact  to  be  tried  was 
committed,  be  alleged  in  the  margent  of  the 
indictment,  the  particular  vill  iu  which  the 
offence  is  laid  shall  be  intended  within  the 
county.  301 

Sedqiuere^  except  such  vill  be  expressly  alleg- 1 
ed to  be  in  the  coufity  named  in  the  margent, 
or  in  the  county  aforesaid.  ib, 

MARKET  OVERT. 
^  See  ArmAh. 

Restitution  in  an  appeal,  or  on  an  indictment 
of  larceny,  is  .not  barred  by  sale  in  market 
overt  941 

By  31  Eliz.  c.  12,  stolen  horses  shall  be  restor- 
ed without  prosecution,  if  claimed  in  six 
months,  although  honAfide  sold  in  market 
overt.  d4d.  (N)  3 

MARSHAL. 

See  CoHSTABLB  &  Marshal. 

MEASURES. 

False  measures  are  indictable  in  the  sheriff^s 
torn.  106.  s.  58. 

MELIUS  INQUIRENDUM. 
See  CoRowsR, 

MESSENGER. 

Practice  has  authorised  the  commitment  of  an 
offender  to  the  custody  of  a  messenger,  but 
it  shall  be  intended  to  be  for  the  purpose  of 
carrying  the  prisoner  to  gaol.  177.  a.  9 

A  prisoner  brought  to  the  kings  bench  in  the 
custody  of  a  messenger  to  be  bailed,  shall 
not  be  re-committed  to  the  custody  of  the 
messenger,  if  he  has  not  his  bail  ready,  but 
to  the  marshal  of  the  court. 


ry,  &c.  of  Newgate  in  Middlesex,  shall  not 
be  suspended  by  the  intervening  'sitting  of 
the  court  of  king*8  beucli,  between  its  com- 
mencement and  conclusion.  9-  >•  l& 

By  32  Geo.  3,  c.  48,  the  same  is  enacted  with 
respect  to  the  sessions  in  Middlesex.  10.  s.  15 

Justices  of  peace  and  coroners  for  Middlesex 
shall  have  their  accustomed  power  to  bail 
felons  and  prisoners,  notwithstanding  the 
statutes  of  Philip  and  Mary .  1 59*  s.  6 1 

A  certiorari  may  be  granted  to  remove  an  in- 
dictment from  Middlesex,  on  giviug  three 
days  notice.  40 1 .  s.  M. 

By  4  Geo.  2,  c.  7,  all  leaseholders  of  £50  a-year 
improved  rents  in  the  county  of  Middlesex, 
shall  be  liable  to  serve  on  juries.  576 


MISNOMER. 
See  Abatbmbitt.    Additiov.   Namb. 

In  what  cases  a  writ  of  appeal  may  be  abated 
for  a  mitnomer,  259-  s.  105 

No  indictee  can  take  any  advantage  of  a  mis- 
taken surname  in  an  indictment,  as  au  appel- 
lee may  do  in  an  appeal.  317.  a*  69 

But  every  other  misnomer  of  the  defendaut, 
except  that  of  the  surname,  is  equally  fatal 
in  an  indictment  as  in  an  appeal.  t^. 

A  mitnomer  of  the  defendanf  s  name  of  baptism 
may  be  pleaded  in  abatement.  5 1 8 

Outlawry  may  be  avoided,  upon  the  defend- 
ant's coming  in  upon  the  capias  utloffoiutm 
and  pleading  a  misnomer,  either  of  the  naaie 
or  addition,  in  the  writ  653.  s.  10 

MISPRISION. 

An  oflSlcer  who  has  suffered  a  felon  to  escape 
may  be  tried  for  tlie  misprision,  altliougfa 
the  party  escaping  is  not  convicted  of  the 
felony.  197 

In  a  trial  for  misprision  of  high  treason  within 
7  Will.  3,  there  must  be  two  witnesses  to 
prove  the  indictment.  554.  s.  143 

An.  information  will  not  lie  for  misprision  of 
high  treason.  357«  a.  S 

By  33  Uen.  8,  c.  23,  misprision  of  treason  being 
confessed  or  examined  by  the  privy  councU» 
may  be  tried  in  any  county.  559 

Whether  a  peremptory  challenge  is  allowed  in 
misprision  of  treason.  570 

The  judgment  in  misprision  of  high  treaaon,  is 
imprisonment  during  life,  forK^iture  of  all 
goods,  and  the  profits  of  lands.        630.  s.  lO 

MISRECITAL. 

What  misrecitals  of  a  statute  upon  which  an 
indictment  is  founded  are  fatal.  {See  Indict- 
ment). 

MITTIMUS. 


174,(N)1    „    „         ^ 

The  king's  messengers  are  not  officers  within  h^**  S^*""  Commitiiisiit.  Brbakiiio  Paisoir. 
the  protection  of  the  statutes  of  7  Jac.  1,  c.| 
5,  21  Jac.  1,  c  13,  and  the  24  Gea  2,  c.  44. 

60.8.83 


MIDDLESEX. 

See  Low  DO  V. 

By  S5  Oea3,  c.  18,  the  senicMtt  of  gaol  ddive- 


MONOPOLY. 

Where  a  dispensation  was  introddctive  of  a 
monopoly,  it  was  unlawfiiL 


541 


MORTMAIN. 
IfoitiiMmw  and  pmrfnsiKreg,  as  bdug 
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cet  of  a  public  nature,  are  inquirable  of  at 
the  sheriflTs  torn.  105 

The  statutes  of  mortmain  give  a  duty  to  the 
next  immediate  lord  for  an  alienation  to  a 
corporation ;  which  being  a  gift  of  a  parti 
cular  interest  to  the  party,  can   never    be 
prejudiced  by  any  prerogative  of  the  king. 

543 

But  it  is  said  that  the  king  might,  before  1 
Will,  and  Mary»  c.  3.  have  dis{>ensed  with 
the  statutes  of  mortmain;  sed  qnare  ib. 

MURDER. 

Whether  the  sheriff  in  his  torn  may  inquire 
of  the  death  of  a  man.  ih. 

If  an  indictment  or  appeal  be  made  to  allege 
that  the  party  was  murdered  at  the  time  only 
when  he  received  the  wound,  it  is  repug- 
nant and  void.  953 

An  appeal  of  death  cannot  amount  to  murder , 
without  the  word  murdraoit,  249 

If  a  murder  be  not  expressly  laid  and  proved 
to  have  been  done  of  maiice  prepense,  &c. 
the  offender  shall  have  his  clergy.  476 

In  what  cases  murder  is  excluded  from  clergy* 

ib. 

An  acquittal  of  murder  will  be  a  good  bar  to 
a  subsequent  indictment  of   |)etty  treason. 

518 

What  is  particularly  required  in  a  pardon  of 
murder  [See  Pardon). 

Murder  is  one  offence,  and  being  accessary  to 
it  is  another;  therefore  the  word  murder  in 
33  Hen.  8,  c  23,  which  authorises  murder, 
when  confessed  or  examined  before  the 
privy  council,  to  be  tried  in  a  foreign  coun- 
ty>  shall  not  extend  to  accessaries.    559.  s.  4 

On  an  indictment  of  murder  ex  maliiUi  pro- 
c0giiatA  evidence  of  malice  implied  is  suffi- 
cient. 617 

The  declarations  of  the  deceased  after  the  mor- 
tal wound  given,  and  while  he  is  in  extremis f 
are,  on  a  trial  for  the  murder,  admissible 
evidence.  597.  s.  47 

If  a  jury  on  an  indictment  of  murder  find  the 
prisoner  guilty  of  manslaughter,  they  must 
add  **  and  not  of  the  murder."  620 

MUTE. 

Whether  the  recognizance  of  bail  for  felony  be 
forfeited  by  the  prisoner's  standing  mute.  172 

To  answer  impertinently,  ineffectually,  or  not 
to  comply  with  the  rules  of  law  when  put 
upon  trial,  are  as  much,  a  standing  mute 
in  construction  of  law,  as  if  no  answer  be 
made  at  all.  458.  s.  1 

Insisting  upon  some  frivolous  defence,  refusing  to 
plead  in  chief,  or  the  general  issue,  or  even 
to  plead  a  good  dilatory  plea,  and  refuse  to 
plead  over  to  the  felony,  are  instances  of 
standing  mute.  468.  s.  1 

If  a  prisoner  refuses  to  put  himself  upon  God 
and  his  country,  or  by  God  and  his  peers, 
or  to  wage  battle  where  such  trial  is  allowed, 
after  having  pleaded,  it  is  astanding  mute.  ib. 

Tbe.opinions  of  crown  .lav?yers  wheUier  a  pri- 
soner who  peremptorily  challenged  aborve 


the  number  allowed  by  law,  was  to  be  dealt 
with  as  with  one  that  standb  mute,  or  to  be 
hanged.  ib,  s.  2. 

A  prisoner  who  thus  perversely  and  obstinately 
offends  in  high  treason  is  ipso  facto  attainted ; 
and  in  felony  the  challenge  shall  be  over- 
ruled. 459.  (N) 
He  who  demurs  in  law  to  an  indictment  or 
appeal  shall  not  be  esteemed  to  stand  mute. 

ib. 
After  a  prisoner  hath  confessed,  or  pleaded,  and 
put  himself  on  his  country,  he  shall  r  not  be 
considered  to  stand  mute  in  respect  to  his 
subsequent  silence.  t^.  s.  4. 

Sed  qucere^  where  a  man  does  not  confess,  but 
pleads  not  guilty,  and  afterwards  stands 
mute,  whether  he  shall  not  b^  put  to  his 
penance.  ib.  s.  4.  note  in  marg, 

Where  a  prisoner  makes  no  answer  at  all,  the 
Court  shall  take  an  inquest  of  office,  by  the 
oath  of  any    twelve    persons    that    bap- 
pen  to  be  present,  whether  he  do  so  of 
malice  or  by  the  act  of  Grod.  ib,  s.  5. 

If  after  issue  joined,  and  the  jury  are  charged, 
the  standing  mute  shall  be  tried  by  the  jury, 
and  not  by  an  inquest  of  office.  ib. 

If  a  man  answer,  but  not  effectually,  no  inquest 
is  necessary,  for  bis  malice  is  apparent  ib. 

s.  6. 
Where  the  prisoner  is  found  to  stand  mute  by 
the  act  of  God,  the  Court   shall  cause  the 
felony  to  |be  inquired  of,  and  whether  the 
prisoner  be  the  same  person,  and  shall  see 
into  whatever  may  bt  necessary  for  his  de- 
fence. I'ft,  8.  7 
Such  inquiry  shall  not  be  made  by  an  inquest 
of  office,  but  by   a  jury   returned  by  the 
sheriff,,  in  the  same  manner  9m  if  the  defen- 
dant had  pleaded.                              46o.  s.  7 
Wherever  a  person  attainted  stands  mote  to  the 
demand  of  execution,  he  shall  not  be  sen- 
tenced to  penance,  hut  to  execution,  ib.  s.  8 
If  ^ch  an  <mender  bath  always  continued  in 
prison  after  his  attainder,  do  inquest  is  ne- 
cessary to  prove  his  identity;  but  where  a 
person  attainted  be  retaken  afler  an  escape, 
and  stand  mute  to  the  demand  of  execution, 
it  shall  be  inquired  whether  it  is  of  malice  or 
by  the  act  of  God ;  and  in  the  latter  finding, 
then  whether  he  be  the  same  person  or  not. 

461 
Standing  mute  upon  high  treason  is  equivalent 
to  a  conviction.  ib,  s.  9 

If  a  mai^  appear  to  stand  obstinately  mute  on 
Ml  arraignment  for  petit  larceny,  he  shall 
liave  the  like  judgment,  &c.  aa  if  he  had 
Gonfcbscd  the  indictment.  '    ib,  s.  10 

By  33  Hen.  8.  c.  13.  any  person  standing  ob- 
stinately mute  upon  an  arraignment  for  any 
of  the  offences  mentioned  in  the  act,  sbltll 
have  the  like  judgment,  &c.  as  if  he  were 
found  guilty.  ib,  s.  11 

What  is  to  be  done  to  an  appellee  who  stands 
mute  on  his  arraignment.  46t 

By  Uat,  Wests,  notorious  felons,  &c.  who  will 
not  put  themselves  on  inquests,  shall  have 
•  strong  and  hard  impritonmtnt.         ib,  s.  IS 
I  The 
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•  deHverinc  their  clerks  who  had  been  tried, 
without  doe  punipation.  498. 8.  110 

111  what  maiioer  the  judges  used  to  deliver 
clerks  to  the  ordinaries  in  order  to  make 
purgation.  t^« 

It  was  anciently  the  usual  method  for  the  ordi- 
nary to  demand  the  criminal  as  his  clerk 
before  the  allowance  of  clergy.    499*  s.  1 12 

But  the  Court  might  allow  the  clergy  without 
such  demand.  500 

If  the  rriminal  had  broke  the  prison  cf  the 
ordinary,  the  allowance  of  clergy  was  in  the 
ordinary*s  discretion.  ib. 

The  temporal  judge  and  not  the  ordinary  was 
to  decide  who  had  the  right   to  clergy. 

ib.B.  lis 

In  what  manner  a  clerk  was  to  be  delivered 
to  the  ordinary*  and  afterwards  demetntd 
at  the  common  law.  501 

ORIGINAL. 

It  is  a  contempt  punishable  by  attachment  to 
take  out  a  etipuu  not  warranted  by  the 
original,  219.  s.  11 

OUT-HOUSE. 

By  39  Eliz.  c.  15.  larceny  to  the  value  of  5s. 
in  the  day-time  from  any  dwelling  or  mtt- 
house  thereto  heUmging^  by  breaking  the 
same*  is  excluded  from  clergy  ;  but  meeeaa- 
riee  are  not  within  this  statute.       495.  s.  95 

An  assistant  who  does  not  etiUr  the  place 

.  where  the  larceny  is  committed,  \b  not 
within  the  act  496 

By  3  &  .4  Will,  and  Mary,  c  9.  aiders  and 
abettors  to  any  larceny  to  the  value  of  58, 
by  breaking  anv  dweuing,  shop,  or  wttre- 
house  thereto  hetonging^  are  excluded  7rom 
clergy.  ib,  s.  99 

An  assistmnt  to  such  a  felony  in  an  out-kousef 
not  being  a  shopt  or  umrehouse  belongiug  to 
a  dwelling^  without  entermg  it,  is  clearly 
entitled  to  drrgy.  497.  s.  100 

Accessaries  before  to  such  a  felony  in  any  out- 
house, not  being  a  shop  or  worehousef  are 
also  still  entitled  to  their  clergy,     ib,  s.'  101 

OUTLAWRY. 

Process  of  outlawry  upon  an  appeal  may  be 
awarded  in  the  county  court  till  the  exigent 

85.S.41. 

And  queere,  if  the  coroner  may  not  award  it 
even  to  an  outlawry,  on  the  appeal  of  an 
approver.  ib. 

A  person  outlawed  in  a  personal  action  cannot 
bring  an  appeal  until  the  outlawry  be  re- 
versed. 232 

A  qumre,  .if  a  person  outlawed  in  a  personal 
action  can  be  an  approver.  282.  s.  4 

Justices  of  gaol-delivery  may  award  execution 
against  such  prisoners  as  have  been  out- 
lawed before  justices  of  the  peace.     30.  s.  7 

Persons  outlawed  for  felony  are  excluded  from 
replevin   by  the    statute   of  Westminster. 

150.S.  40 

It  is  said  a  person  outlawed  in  a  personal  ac- 
tion cannot  be  a  grand  juror.         295.  a.  16 


Whettier  one  .oatkiwed  on«an  indictmeRt  of 
felony  nmy  plead  in  avoklance  of  it.  that 
one  of  the  indieters  was  outlaweH  for  felony. 

296.  s.  18 

An  outlaw  may,  in  avoidance  of  the  oatlawry, 
shew  that  the  indictment  was  found  con- 
trary to  the  11  Hen.  4.  c  9.  respecting  the 
return  of  grand  jurors.  299-  s.  f7 

Qumre,  Whether  outlawry  in  a  personal  ac- 
tion lie  within  the  exceptions  of  li  Hen.  4. 
c9.?  300.  s.  31 

Op  Proobss  of  Ootlaw;rt.  42^ 

Process  of  outlawry  lies  in  all  crimes  off  n. 
higher  nature  than  trespass  with  force  and 
armsy  but  not  on  mag  inSctmemt  for  a  crime 
of  an  inferior  nature.  423.  s.  109 

Outlawry  does  not  lie  upon  a  statute,  onleaa  it 
be  either  expressly  or  impliedly  given  by  it. 

A.B,  llO 

Several  statutes  enumerated  on  which  it  haa 
been  adjudged  not  to  lie.  tJi. 

In  process  of  outbiwry  for  any  crime  not  caf»l- 
tal,  there  most  be  three  eapimss  to  the  she- 
riff of  the  county  where  the  prosecutioQ  is 
commenced,  before  the  exigent  shall  be 
awarded,  unless  after  judgment,  and  then 
one  emas  is  sufficient  i&.  s.  Ill 

Qutere,  If  the  three  eapisu's  be  not  still  neces- 
sary in  rape?  si. 

In  high  treason  and  murder,  one  eapims  before 
the  exigent  is  sufficient  ik  s.  112 

By  25  Edw.  3.  c.  14.  after  indictment  fonnd, 
the  Court  shall  award  a  eapiaSf  and  upon 
non  est  inntentus  returned  another  oofims 
shall  issue,  returnable  in  three  weeksb  com* 
manding  the  sheriff  to  seize  the  chattels  of 
the  offender ;  and  if  he  then  return  that  the 
body  is  not  to  be  found,  the  exigent  shall  be 
awarded,  and  the  chattels  forfeited:  but  if 
he  appear  before  the  return  of  the  second 
eapioSf  the  goods  shall  be  saved.  424.  s.  1 15 

After  eepi  returned,  the  Court  will  not  award 
tne  exigent  upon  the  suggestion  of  an  es- 
cape; the  sheriff  must  return  one.  424.  s.  117 

Of  several  defendants,  if  some  plead  in  abate- 
ment, the  suit  shall  be  continued  againat 
those  who  make  default  by  cmpims  only,  and 
no  exigent  shall  issue  till  such  pka  be  deter- 
mined. H,  s.  118 

An  exigent  shall  never  be  awarded  l>ut  into 
the  county  where  the  offence  is  laid.  t^. 

s.  119 

By  6  Hen.  6.  c  i.  before  exigent  shall  be 
awarded  for  treason  or  felony  in  the  king^s 
bench,  writs  of  eapuu  shall  be  directed  to 
the  sherifib  of  the  county  where  the  party 
is  indicted,  and,  where  he  is  named  in  tfaie 
indictment,  returnable  in  six  weeks  or  more^ 
and  any  exigent  awarded  or  outlawry  pro- 
nounced tiefore  the  return  of  such  e^mv, 
shall  be  void.  423.  s.  ISO 

By  8  Heu.  6.  c.  10.  where  the  offender  dwells 
in  a  different  county  from  that  in  which  the 
indictment  is  found,  after  the  fint  eapisu  is 
returned,  another  capias  shall  iasoe  to  the 
county  where  the  ononder  dweUa,  relnra- 
able  in  three  months  where  the  counties  are 
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'  faoMen  from  month  to  month,  or  in  ft>ur 
months  where  they  are  holden  by  six  weeks, 
oommAnding  the  sheriff  to  take  his  body,  or 
to  make  two  proclamatioas*  and  if  the  of- 
fender do  not  appear  at  the  retarn,  the  exi- 
§9nt  bball  be  awarded.  425.  s.  121 

This  statute  does  not  aher  the  6  Hen.  6.  c.  1. 
concerning  the  process  of  king*s  bench,  &c. 

426 

By  10  Hen.  6k  c  6.  the  second  capiat  required 
by  8  Hen.  6.  c  10.  shall  be  awarded  upon 
indictment  removed  by  certiorari,  ih,  s.  12$ 

Obserrations  upon  these  statutes.     427*  >•  1^4 

A  capiat,  directed  to  and  returned  by  the 
chancellor  of  such  county,  shall  be  awarded 
into  a  county  palatine,  when  the  defendant 
is  named  of  any  place  in  such  county.  498 

S.125 

What  shall  be  done  if  the  chancellor  does  not 

.    return  such  writ.  428.  s.  ISS5 

if  a  defendant  be  named  both  of  the  county 

in  which  the  indictment  is  found  and  in 

which  he  dwells,  there  is  no  need  of  a 

'capiat  with  proclamation  aocordinff  to  8 

Hen.  6.  t£  s.  126 

No  capiat  need  be  awarded  to  the  county  of 
which  it  is  stated  the  defendant  lately  was. 

ib. 

But  if  a  defendant  be  named  late  o(B,  late  of 
C*.  &c  a  capiat  shall  go  to  each  county, 
different  from  that  in  which  the  prosecution 
is  commenced.  ib. 

An  outlawry  contrary  to  the  statutes  above 
mentioned  is  not  void,  but  voidable  by  ^rit 
of  error.  -  tft.  s.  127 

By  31  Eliz.  c  S.  three  proclamations  shall  be 
made.  429 

By  4  &  5  Will.  &  Maryi  c  22.  a  proclamation 
shall  be  made  when  the  exigent  issues,  ib. 

Decisions  on  these  statutes.  430 

By  ttat,  Wett,  which  extends  to  indictments  as 
well  as  appeals,  none  shall  be  outlawed  as 
accessary  unless  the  principal  be  attainted, 
but  the  exigent  shall  continue  till  the  prin- 
cipal  be  attainted.  43i.  s.  128 

Wliere  some  of  the  defendants  are  charged  as 
principals,  and  others  as  accessaries,'  t)efore 
the  award  of  this  exigeiU^  the  outlawry  of 
the  accessaries  is  reversable.         432.  s.  130 

Qtkm,  Whether  if  an  appellant  take  out  the 
exigent  at  tho  same  time  against  all  tJie 
defendants,  he  must  not,  when  they  appear, 
count  against  them  as  principals  ?  tft. 

If  when  he  comes  to  the  exigent  he  counts 
against  some  as  principals  and  others  as 
accessaries  (which  is  the  safest  way),  he 

'    must  take  out  the  exigent  only  against  the 
principals,  and  a  capiat  against  the  accessa 
riea.  t6. 

Where  there  is  more  than  one  principal,  the 
exigent  ought  not  to  issue  till  all  of  them 
are  attainted.  433.  s.  132 

A  person  outlawed  shall  have  his  clergy  in 
the  same  manner  as  if  he  had  been  other- 
wise convicted.  477 

A  statute  taking  clergy  from  thoae  who  shall 
htfimnd  guilty  t  does  not  take  it  from  those 
who  are  outlmDoi.  ih  §.  28 


Whether  perKms  outlawed  for  hofse-atealiog 
be  ousted  of  their  clergy.         48d.  s.  61,  62 

it  is  a  good  cause  of  challenge  to  a  juror  that 
he  b  outlawed.  576 

If  a  peer  at)seot  himself,  and  cannot  be  found, 
he  may  be  outlawed  per  judicium  eorenato^ 
rum^^,  585.  s.  16 

Outlawry  in  a  personal  action  is  not  a  good  ex- 
ception against  a  witness  as  it  is  against  a 
Juror.  604.  s.  107 

Judgment  of  outlawry  is  given  by  the  coroner 
at  the  fifth  county  court,  upon  the  parties 
not  appearing  to  the  exigent.  635.  s.  21 

The  exigent  is  a  writ  commanding  the  sheriff 
to  cause  the  defendant  to  be  demanded  firom 
county  court  to  county  court,  till  he  be  out- 
lawecl.  ib. 

How  such  judgment  shall  be  entered  on  the  re- 
cord. ih» 

If  the  judgment  appear  not  to  have  been,  given 
by  the  coroner,  it  is  erroneous. 

t^.  Ihftet  in  Marg: 

In  London,  judgment  of  outlawry  is  given  by 
the  recorder.  ih,  (N) 

When  a  judgment  of  outlawry  for  treason  or  fe- 
louy  appears  of  record  by  the  sheriff*s  return 
of  the  exigent^  the  party  is  as  much  attaint- 
ed, and  shall  forfeit  and  lose  as  if  he  had  re- 
ceived sentence  upon  verdict  or  confession. 

»^.  s.  22 

And  musrs.  If  the  party  is  not  equally  attaint- 
ed by  the  coroner*s  return  of  a  certiorari  di- 
rected to  the  sheriflb  to  certify  whether 
he  were  outlawed  or  not.  635.  s.  22 

Any  one  as  amieut  curia  may  inform  the  court 
of  error  in  process  of  outlawry.  ib.  s.  23 

The  party  shall  have  counsel  assigned  to  take 
advantage  of  error  in  outlawry.  ib. 

But  if  the  outlawry  be  only  voidable,  and  the 
party  will  take  no  advantage  of  error,  exe- 
cution shall  be  awarded,  but  no  judgq^cnt 
pronounced.  636 

Whether  an  outlawry  may  be  reversed,  upon  a 
defendant  coming  in  upon  the  capiat  utlaga- 
tum  the  same  Term  the  exigent  is  returnable, 
without  a  writ  of  error  for  faults  apparent 
on  the  record.  650 

The  purchaser  of  land  of  a  person  afterwards  out- 
lawed for  felony  may  falsify  the  record  both 
as  to  the  time  and  nature  of  t  he  offence.    65 1 

At  common  law,  infavorem  vita,  an  outlawry 
of  treason  or  felony  'might  be  avoided  by 
plea  of  some  fact  which  rendered  his  appear- 
ance impossible;  but  no  outlawry  for  any 
other  crime,  against  a  party  rightly  descrifah- 
ed,  can  be  avoided  by  any  plea  of  feet. 

662.  s.  6 

By  26.  Hen.  8.  c.  13.  and  5.  &  6.  Edw.  6.  c.  11. 
judgment  of  outlawry  for  treason  against 
persons  abroad  at  the  time  it  is  pronounced 
shall  t>e  good,  but  the  party  within  a  year 
may  appear  in  the  kiug*s  bench,  and  traverse 
the  indictment,  &c.  6*2 . 

These  statutes  extend  to  treason,  subsequent 
to  the  25  Edw.  3.  ib.  s.  8 

Any  outlawry  may  be  avoided  by  the  defen- 
dant coming  in  upon. the  eapiae  mtUgaium 
and  pleading  amisooiiier,  &c  &c.  &c.  653 
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OYER  &  TERMINER. 

fty  Uie  common  law  as  welJ  as  %1  Hen.  8. 
Cr  94.  noue  sKall  create  justices  of  oyer  aad 
Urminmrp  fcc.  £cc.  except  tke  king.    17.  a.  I 

By  what  Idad  of  instntmeiitB  sudi  justices 
mast  be  coostituted.    {Sf  Commissioks.) 

18 

How  the  authority  of  auch  justices  may  be 
auapeaded.  revived^  or  determined.  19 

Their  power  is  wholly  suspended  by  the  court 
of  king's  bench  .sittiiig  in  the  aame  county 
lor  which  they  are  commisuoned;  but  it 
rerives  without  pracmleMio  upon  the  absence 
of  the  kiDg*s  bench.  90.  s.  $. 

Their  authority  may  be  suspended  by  tuper- 
sedeas  on  proof  that  their  commission  was 
nndaly  granted,  but  it  may  k>e  again  re- 
vived by  procedendo.  ih, 

A  commission  once  determined  cannot  be 
rerired  without  a  new  cqmmissiou.  ih. 

CoBimissioD  of  oj^  and  terminer,  &c.  was, 
before  7  and  8  Win.  5.  c  97.  and  i  Ann. 
c  S.  impliedly  determined  by  the  demise 
of  the  king»  and  before  i  Edw.  6.  c.  7.  by 
the  justice's  acceptance  of  a  new  name  of 
dignity.  ih.  s.  5»  6 

The  authority  of  such  justices  is  also  impliedly 
deternnned  by  holding  a  sesaion  without 
acljourning  it,  &c.  ib  s.  7 

So  also  by  granting  a  neW  commission  to 
other  persons  of  the  same  nature.  ib. 

In  what  manner  notice  of  such  new  commis- 
sioii  shall  be  said. to  be  given.      81.  s.  9, 10 

By  1  Edw^  d.  c.  7.  the  process  made  by  the 
old  commissionere  shall  be  continued  by 
new  ones.  ib. 

By  9  &  3  Phil,  and  Mary»  c.  18.  commissions 
of  oyer  and  terminer »  &c.  &c.  &c.  shall  not 
invalidate  commissions  of  the  peace,  t^.  s.  13 

}fow  far  the  precise  letter  of  commissions  of 
oyer  and  terminer,  &c.  &c.  must  be  observed 
•by  the  justices.  99.  s.  14 

What  form  is  to  be  observed  in  the  adjourn 
meot  of  such  commissions.  ib,  s.  15 

How  hr  the  power  given  by  commissions  of 
^er  and  terminer  may  be  altered,  enlarged, 
atMridged,  or  divided.  ib. 

Whether  justices  of  {^er  and  terminer,  &c. 
may  sit  in  one  county  to  try  offences  com- 
mitted in  another.  93 

By  9  £dw.  3.  c.  5.  justices  of  o^er  and  termi^ 
ner,  tec,  &c.  shall  send  their  records,  &c. 
into    tiie    exchequer    every    Michaelmas, 

ib,  s.  90 

Justices  of  oy«r  and  terminer  and  gaol  delivery 
may  proceed  in  the  executiou  of  both  com- 
missions at  tMe  same  time.  84.  s.  «l 

CommiissioMs  0(  oifer  and  terminer  are  either 
general  or  speciaL  ih, 

Tlw  form  oif  a  general  commission  of  oifer  and 
terminer.  ib,  s.  93 

Whether  it  extends  to  suits  between  party  and 
party.  i^.  s,23 

An  enumeration  of  special  con^rninions  of  ojfer 
and  ton^tner.  ih. 

JoiticeB  of  oytr  and  terminer  have  no  power  to 


proceed  against  any  persens  hot  those  wko 
are  indicted  before  themselves.         95.  a.  39 

But  tiiey  may  be  authorised  by  the  wordio|r 
of  their  oommissioo  to  hear  and  •determine 
indictments  found  elsewhere.  i6. 

Where  .a  statute  prohibits 'a  thing,  and  does 
not  appoint  in  what  court  it  shall  be  punish* 
ed,  the  offender  may  be  indicted  before  jus- 
tices of  oyer  and  terminer,  ih.  s.  S3 

To  what  penous'  and  on  what  occasions  com- 
missions of  oyer  and  tirminer  are  grantable. 

26.S.54 

By  ttat.  West,  .no  writ  of  trespass  ad  ondiciidmis 
ei  termvumdum  shall  be  granted*  except  to 
the  justices  of  eitlier  bench,  or  justicee  m 
eyre,  jnc.  t^.  a.  34 

By  8  £dw.  3.C.  t.  oyere  and  termimen  shall 
not  be  granted  but  before  justices  of  the  one 
bench  or  the  other,  or  justices  itinerant.    97 

By  34  Edw.  3.  c.  l.  justices  of  oyer  and  termi^ 
ner  shall  be  named  by  the  court  and  not  hy 
the  party.  ih.  s.  36 

These  statutea  only  relate  to  special  coinmia- 
sions  granted  upon  particular  occasions  at 
the  request  of  the  party,  and  not  to  the 
king*s  genreral  commission  of  oyer  and  termi- 
ner.   •      .  .     ^ 

Justices  of  oyer  and  terminer  cannot  assign  a 
coroner,  and  therefore  they  cannot  receive 
the  appeal  of  an  approver.  285.  s.  i6 

QiMsre,  If  justices  of  oyer  and  terminer  niay 
award  a  venire  for  the  trial  of  an  itfue  joined 
before  them,  returnable  the  day  on  which 
the  party  is  arraigned,  unless  the  crime 
amount  to  felouy,  or  the  party  consent  to  be 
tried  immediately.  56y.  a.  4 

A.  venire  before  justices  of  oyer  and  terminer, 
returnable  at  a  day  certain,  is  erroneous,  un- 
ie&H  the  session  appear  to  have  been  a4|ourn- 
ed  to  the  sa  nc  d  ly.  569 

The  award  of  a  ventre  returnable  before  jus- 
tices  of  oyer  and  terminer,  Sfc.  need  not  ex- 
pressly mention  before  what  justices  it  shall 
be  returnable.  5^.  a.  7 

Justices  of  oyer  and  terminer  cannot  have  a 
jury  returned  for  the  trial  of  any  issue  joined 
before  them  by  force  of  a  bare  award :  they 
ought  to  make  a  particular  precept  to  the 
sheriff  for  that  purpose  under   their  seals. 

56& 

In  what  cases  they  may  award  a  talee.  (Vide 
Juaoas.) 

By  5  Edw.  3.  c.  ll.  justices  of  oyer  and  termi 
ner  may  award  process  into  any  county  of 
England  in  relation  to  persons  indricted  or 
appealed  before  them  of  felony.     .  39^*  >•  i» 

PAIN  FORT  ET  DURE. 

The  nature  of  the  judgment  483.  s.  ]6 

Judgment  of  pain  fort  et  dure  in  one  felony,  is 

no  bar  to  a  prosecution  for  another.  59$ 


PALATINE. 

By  S9  Hen.  8.  c.24k  process  for  treason,  felony^ 
or  trespass,  in  every  county  palatine,  shall 
be  in  the  name  of  the  king  only,  &c  tested 
in  the  name  of  him  who  hath  the  franchise. 

S94,s.r 
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A  €i9ii€imri  \m  to  a  ooanty  palattBC*  400 

A  etriicrmri  to  reroorean  iodictment  at  an  as 
•ize  in  a  cooiity'palaHne  shall  be  directed  to 
tbe  chancellor  of  such  county,  wlio  ahall 
send  Ibr  it  to  the  j ustiees  of  anize.   404i  s.  38 

Tbe  prorisioos  of  5  &  6  Will.  Ic  Maryvcll^ 
conceraing  the  removal  of  indictme»te  by 
certiorari,  are  extended  to  the  counties  pala- 
tine of  ChvUr,  LametuUr^   and  Durkam. 

406 

A  capitM  feliaU  be  awarded  into  a  county  pala- 
tine,  where  the  defendant  in  an  indictment 
or  appeal  is  nalned  of  any  place  in  such 
ooanty..       •  i  ■  :4t8.  s.  It5 

The  94  and  95  Heu«  6.  .c.  14.  respeetkig  tlie 
clerhaof  assize,  3rc.  certifying-  transcripts  of 
reeords  of  attainder^  does  not  extend  to  the 
counties  palatine.  474 

PARDON. 

In  what  manner  an  approver  who  convicts  the 
appellee  is  entitled  to  a  pardon.  286 

If  pel  it  treason  be  pardoned  by  parliament,  the 
neif  can  bring  no  appeal;  for  the  pardon  of 
the  petit  treason  pardons  the  murder  also 

Though  an  appeal  be  determined  by  the  mar- 
riage of  the  widow,  the  appellee  shall  not 
be  discharged  without  the  king's  pardon. 

'  234  s.  38 

If  th«  king  [jardon  the  approver  hanging  the 

appeal,  the   appellee  shall  be  discharged. 

S86.  s.  2A 

Anciently  the  risht  of  pardoning  was  claimed 

by  certain  lords ;  but  by  27  Hen.  8.  c  24.  no 

person  whatsoever  shall  have  power  to  par- 

dott  treaikMi  and  felony  except  the  king.  d29 

'         •  s.  1 

WbBKB  a  FABlDOir  IS  HATTCR  OP  AIOHT.  ASO 

s.  2 

By  tUi.  GloneuUr,  c.  9.  where  persons  are 

indicted  for  murder,  and  the  jury  find  it  |i«r 

tfi^^tintum  or  m  defendendo,  u|K>n  the  re- 

gort  of  the  justic/es  the  king  shall  pardon 
im  ffii  pletue  him.  ib. 

The  words  ifiipUatethekituf,  are  only  iipo> 
ken  out  of  reverence  to  him,  and  do  iiot 
render  the  right  of  the  subject  to  a  pardon 
precarious.  •    •  ib, 

Ttie  forfeiture  of  goods  by  such  homicide  isiaTsd 
by  pardon.  •  ib, 

A  paraon  is  as  necessary  for  one  who  ia  indicted 
if  homicide  ie  defendendot  and  confesses  it, 
as  for  one  who  is  found  Kuilty  a'dkfmdend^ 
on  an  indictment  for  murdefi         '        -  5Sl 

Qiusrs,  if  the  person  convicted  be  found  to  have 
fled^  whether  a  pardon  will  save  tbe  forfeit- 
ure»  ,iB. 

By  4  ^  5  Will.  &  Mary,  c  8.  robbers  out  of 
prison  who  shall  discover  two  offenders  so 
as  they  be  convicted,  shall  be  entitled  to  a 
pardon.  6Sl.s.  S 

By6  &  7  Will.  3.  c.  17.  clippers,  coiners,  &c. 
discovering  and  convii^ing  t^o  offenders,  are 
entitled  to  a  pardon  for  all  snch  crimes  eoas^ 
mitted  before  the  discovery.  ih,  &  4 

By  10  and  II  Will.  8.  c.  tS.  burglars. 


breakers,  honestealers,  shoplifters,  who  shall 
discover  two  or  more  offenders,  shall  be  en- 
titled to  a  pardoh.  iB,  a.  5 

By  5  Ann.  c.  $1,  burglars  or  housebreakers  who 
shall  convict  two  or  more' offenders,  shall 
have  401  and  a  pardon  of  all  felonies  except 
treason  and  murder.  562.  s.  6 

By  8 Geo.  ],  c.  IB,  any  smuggler  discovering 
and  convicting  two  or  more  of  bis  accompli-' 
ces,  «o  as  the  value  of  the  ipoods  recovered  by 
such  discovery  exceed  Ml.  sliall  receive  401. 
and  t>e  entitled  to  a  pardon.  i6. 

By  93  Geo.  3.  c.  37*  accomplices  discovering  an 
offender  in  counterfeiting  lottery  orders,  are 
entitle  to  a  pardon.         539.  notes  ik  mmrg. 

Persons  to  whom  the  king  has  by  special  pro* 
clamation  in  the  Gazette  or  otherwise  promlss- 
ed  his  pardon  are  entitled  to  it  of  legal  right. 

t3.  <N) 

In  what  manner  an  ap|>rover  who  convicts  the 
appellee  is  entitled  to  a  pardon.  539 

An  accomplice  who  makes  a  fiill  and  fair  dis* 
covery,  and  gives  evidence  of  all'  he  knows, 
may,  by  analogy  to  the  lair  of  approvement, 
entitle  himself  to  a  recommendation  to  ^he 
hina*9  merey,  but  not  to  a  pardon  o/  U^ 
riffht.  iA;  (N)  3 

A  justice  of  the  peace  cannot  pardon 'an  oflfen* 
der,  and  tell  him  he  shall  l>e  admitted  a  wit- 
ness for  the  king.  ib,  (N)  4 

The  king's  bench  will  bail  an  accomplice  who 

[  has  entitled  himself  to  the  hope  Of  mercy  by 
the  feirness  of  his  discovery,  in  drder'that  he 
may  apply  for  the  king's  pardon.  ib, 

Tbi  1IATUJ19  OV  A  FARDOir  OP  OaACB.        539 

Wherever  it  may  be  reasonably  intended  that 
the  kitig,  when  he  granted  the  pardon,  was 
not  fully  apprized  of  the  heinousness  of  the 

:  crime,  or  the  nature  of  the  cOnvic'.ioh  for  it, 
the  pardon  is  void  as  being  gained  by  im- 
position on  the  king.  533.  s.  8 

The  law  has  intrusted  the  king  with  the  high 
prerogative  of  pardoning,  upon  a  special  con- 
fidence that  he  will  spare  those  only  who 
ought,  by  the  peculiar  circumstances  of  their 
case,  to  be  exempted  from  the  general  rules 
oflhehw.  ib. 

Instances  of  pardons  being  vokl  on  the  ground 
of  the  king  lieing  unacquainted  with  the  true 
state  of  the  case.  ib. 

Anciently  a  pardoti  of  all  felonies  included  a 
pardon  of  all  treasons.  534.  s,  9 

But  a  pardon  of  all  felonies  will  not  now  par* 
don  any  felony  coming  within  the  seoeral 
limitations  of  the  parron  ;  and  murder  and 
rape  are  expressly  excluded  by  13  Kidr.^.: 
—  the  reason  of  it.  ib. 

It  must  ap()ear  by  the  pardon  of  a  person  at* 
tainted,  that  the  king  was  acquainted  with 
the  attainder.  ib. 

General  pardons  are  usually  made  by  ilct  of 
parliament,  and  have  of  late  very  rarely  been 
granted  by  the  crown*  witliout'  a  particular 
deicriptioD  of  the  offence  intended  to  bcpar- 
doDed.  t^. 

In  what  manner  the  precedents  of  pardons 

which 
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which  do  not  particularize  the  offence  are  to 
be  understood.  535 

By  27  Eklw.  d.  c.  2.  in  every  pardon  of  felony, 
the  suggestion  on  which  it  is  made,  and  the 
name  of  the  person  making  the  suggestiou, 
shall  be  comprised;  and  if  the  suggestion  be 
after  found  unlrue,  the  pardon  shall  not  be 
allowed.  535.  s.  10 

By  5  Hen.  4.  c.  S.  if  an  approver  become  a 
felon  again  after  a  pardon,  he  who  procured 
the  pardon  shall  forfeit  1(H)1.  635 

A  general  pardon  of  felonies  extends  not  to 
piracy.  535.  s.  1 1 

No  pardon  of  felony  shall  be  carried  further 
than  the  express  purport  of  it        535.  s.  12 
AVhere  a  general  act  of  pardon  excepts  some 
particular  kinds  of  felony,  such  exception 
extends  to  persons  attainted  of  them.  t^.  s.  13 
By  2  Edw.  3.  c.  2.  a  pardon  of  manslaughter 
shall  only  be  granted  when  a  man  slayeth 
another  in  his  own  defence,  or  by  misfor- 
tune. 536.  8.  14 
But  it  seems  the  king^s  pardon  of  any  other 
homicide  is  good  without  a  non  obstante  of 
.  this  statute.  ib. 
An  outlawry    in  an  appeal  of  death  may  be 
pardoned  so  far  as  the  public  justice  is  con- 
cerned in  it.                          ib,  note  in  marg. 
By  13  Rich.  3.  c.  1.  no  pardon  shall  be  allowed 
for  treason,  murder,  or  rape,  unless  the  same 
treason,  murder,  or  rape,  be  specified  in  the 
same  charter.  ib. 
This  statute  was  meant  to  prevent  the  abuse  of 
the  prerogative;  and  no  pardon  of  murder , 
raptf  or  treasont  without  a  non  obstante^  could 
be  good ;  but  by  1  Will.  &  Mary,  c.  2.  no  dis- 
pensation of  any  statute,  by  non  obstante, 
shall  be  allowed.                             537.  s.  17 
Pardons  of  man^/ati^Alfr,  or  any  other  felony  t 
remain  as  they  were  at  comn)on  law.        ib. 
The  pardon  of  r  felonious  killing  may  be  well 
pleaded  to  an  indictment  oi manslaughter  for 
the  same  homicide.  ib. 
If  such  a  pardon  be  pleaded  to  the  finding  of 
manslaughter  uj3on  the  corouer^s  inquest,  the 
Court  will  not  allow  it,  until  manslaughter 
only  has  been  found  on  the  indictment.   ^38 
"Where  a  general  pardon  of  all  petit  treasons 
excepts  murder^  it  cannot  be  avoided  by  in^ 
dieting  one  for  murder  who  is  guilty  of  petil 
treason.                                               538.  s.  19 
A  general  pardon  of  aU  felonies^  ^e,  except 
murder,  shall  extend  to  ^felo  de  se,  and  not 
be  considered  within  the  exception.  558  s.  20 
If  a  general  act  of  pardon  extend  to  all  fe- 
Umiesy  offences,  injuries,  misdemeanors,  and 
other  things  done  before  such  a  day,  it  par- 
dons a  homicide  from  a  wound  given  before  the 
day  of  which  the  party  died  not  till  after.  t6. 

s.%1 
But  it  seems  that  this  rule  of  law  must  be  un- 
,  derstood  to  pardon  such  offences  only  as  are 
not  within  any  of  the  exceptions  of  the  par- 
don, although  they  may  not  be  completed 
till  after  tlie  day  mentioned.  ih.  (N) 

The  pardon  of  a  principal  allowed  before  hi* 
conviction,  is  thereby  in  effect  a  pardon  of 
the  accessary.  ih. 


If  a  man  be  bound  as  surety  for  another  to  Hie 
king  for  the  payment  of  a  debt,  the  pardoa  of 
the  principatl  ia  also  a  pardon  of  the  surety, 
even  if  the  time  of  performance  be  not  arriv- 
ed at  the  time  of  the  pardon.  539.  s.  25 
A.  pardon  to  several,  of  all  felonies  done  by 
them,  without  adding  or  any  of  them,  is  void ; 
the  reason  of  it  t(.  a.  S4 
The  king's  grautof  a  proCectum,  ^e.  to  a  feloo, 
shall  not  operate  as  a  pardon.  t&. 
The  law  will  not  suffer  a  pardon  to  be  carried 
beyond  the  express  purport  of  it  tfr. 
A  pardpn  of  all  misprisions,  trespasses,  offences, 
and  contempts,  will  pardon  a  contempt,  a 
false  return,  striking  in  Westminster  HaU^ 
barratry,  pnemunire,  and  perhaps  all  oftences 
not  capital,                                       540.  a.  96 
It  is  questionable,  whether  a.  general  pardon  of 
all  trespasses  extends  to  champerty  or  confe- 
deracy,                                              ib,  s.  27 
The  king  cannot  pardon  any  offence,  so  far 
against  the  public  good  as  to  be  indictable  at 
common  law,  before  it  happens ;  and  qntere, 
if  he  can  so  pardon  an  offence  made  punish- 
able by  statute.                                  ib.  s.  f  8 
The  king's  grant  to  the  keeperofa  prison  that 
he  shall  go  free  from  all  escapes,  has  been  ad- 
judged to  discharge  a  fine  for  a  sutuequent 
negligent  escape  ;  sed  queere,  but  it  will  not 
pardon .  a  voluntary  escape.                   ib.  s.  S9 
The  king  may  discharge  the  possibility  of  an 
interest  t>efore  it  hapi>ens.  t^. 
It  is  a  general  rule,  that  the  king  cannot  par- 
don an  offence  that  is  malum  in  se  before  it 
happens.                                                       541 
Formerly  \i  was  held,  that  the  king  might  din- 
pensc  with  a  thing  which,  be\n%  lawfol  in 
its  own  nature,  was  only  prohibited  by  act  of 
parliament,  so  far  as  the  public  is  concerned, 
excepting  such    dispensation  introduced    a 
great  inconvenience.  ibl 
The  king  cannot  dispense  with  an  act  of  parlia- 
ment which  gives  a  particular  interest  or 
right  of  action  to  a.party  grieved.  t&. 
The  king's  power  of  dispensing  with  statutes 
which  intrench  upon  the  prerogative  cxaniin- 
ed.                                                            542 
The  king  may  dispense  with  a  right  of  entry 
for  a  forfeiture,  which  statutes,  as  those  of 
m4>rtmain,  give  him.                          ib.  s.  30 
But  by  1  Will,  and  Mary,  c.  S,  every  diapenaa- 
tion  by  non  obstante,  of  or  to  any  statute^ 
shall  be  void,  except  a  dispensation  be  allow- 
ed in  such  statute.                             543.  s.  3 1 
The  king  could  never  dispense  with  a  statute 
before  it  was  made.                             t6.8.  33 
The  king  may  pardon  any  offence  after  it  is 
committed,  so  Uv  as  the  public  are  concern- 
ed.                                                        1*6.8.  33 
The  king  may  pardon  the  pt  aulty  fur  an  of- 
fence against  a  popular  statute,  before  any 
suit  commenced  by  an  informer.  ib. 
The    king  cannot   pardon  u   (mblic    nusance 
which  continues  unreformed,  exceut  as  to 
the^ne  incurred  previous  to  Uie  paraou.    ih. 
The  kiqg  cannot  bar  any  action  on  a  statute  .by 
a  party  grieved,  nor  even  a  popular  action  by 
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^  common  informer,  if  commenced  previoos 

to  the  pardon.  544 

Ybe  king  cannot  discharge  a  recognizance  of 

the  peace  before  it  is  forfeited.  ih. 

A  pardon  will  not  bar  an  appeal,  except  it  be 
at  tlie  suit  of  the  king,  after  the  nonsuit  of 
the  party.  td.s.  35 

If  a  pardon  be  granted  of  an  appeal  at  the  suit 
of  the  party,  it  shall  not  be  allowed;  except 
on  a  scire  facias  against  the  appellant,  &c. 

ih.  8  36,  9t. 

In  what  manner  an  appeUec  must  proceed  to 
make  a  pardon  of  the  appeal  good.  ib, 

Qutgrct  whether  the  kingi  upon  an  appeal  of 
death,  can  pardon  the  burning  in  the  hand, 
if  the  appellee  be  convicted  of  manslaugh- 
ter. 545  s.  39 

Where  a  statute  gives  a  public  punishment 
for  a  private  injury,  the  king  may  pardon 
it.  545 

The  king's  pardon  will  discharge  any  suit  in 
the  spiritual  court  ex  officio  or  pro  reforwui- 
tione  morum,  or  saltUe  anima.  546.  s.  41 

If  the  time  of  such  a  pardon  be  prior  to 
the  award  or  taxation  of  costs,  it  will  dis- 
charge them  also ;  but  not  if  the  costs  be  tax- 
ed. t6.  s.  42 

A  pardon  of  all  contempts  will  pardon  a  per- 
son imprisoned  by  excommunicato  capiendo 
for  non-payment  of  costs.  ib, 

Qware,  whether  an  excommunication  can  be 
discharged  by  the  king's  pardon,    ib.  s.  42 

(N) 

A  pardon  will  not  discharge  a  suit,  either  tem- 
poral or  spiritual,  in  which  the  plaintiff  hath 
a  special  interest.  t5.  s.  4Sf 

Whether  a  pardon  will  discharge  subsequent 
costs  upqn  a  removal  of  a  cause  into  the  supe- 
rior courts.  546 

Costs  taxed  to  the  party  grieved  for  a  con- 
tempt in  equity  ure  not  discharged  by  a  par- 
don of  all  contempts ;  sed  quart,  if  the  costs 
are  taxed  upon  attachment  by  the  prothouo- 
tary.  ib. 

By  12  and  IS  Will.  3.  c.  2.  no  pardon  under 
the  great  seal  shall  t>e  pleaded  to  an  impeach- 
ment by  the  commons  iu  parliament.    547.  s. 

44 

After  the  impeachment  is  determined  the  king 
may  pardon  the  offender.  ib. 

The  king  may  extend  his  mercy  on  what 
terms  he  pleases,  and  may  annex  a  condi- 
tion, either  precedent  or  subsequent,  on  the 
performance  of  which  the  validity  of  the  pa^ 
don  depends.  ib.  s.  45 

If  the  king  pardons  a  man  for  felony  whereof  he 
stands  indicted,  9^c*  jr.  and  the  man  in  fiict 
never  was  indicted,  the  pardon  is  void,  for 
the  king  appears  to  have  k>een  deceived.    t5. 

s.  46 

A  pardon  gives  the  subject  of  it  a  new  capa 
city  and  credit;  clears  hmi  from  the  infamy  of 
his  conviction  ;  makes  him  a  good  witness; 


A  pardon  is  of  no  manner  of  force,  as  to  the  le- 
gal effect  of  it,  till  it  has  passed  the  great 
seal.  ib,  s.  50 

The  arrest  of  a  person  pardoned  without  notice 
is  excusable,  because  arrests  ar^forthe  pub- 
lic good«  t5.8. 51 

By  4  Geo.  1,  c  11.  completely  servinj^  the 
term  for  which  a  convict  may  t>e  transported 
shall  have  the  effect  of  a  pardon.  ib, 

Qiuere,  whether  a  pardon  of  a  conviction  of  fi«r- 
jiyry,  will  enable  the  person  pardoned  to  be 
a  competent  witness.  ib.  s.  52 

A  conviction,  &c  during  a  session  of  parlia- 
ment is  discharged  by  an  act  passed  during 
the  same  session  which  pardons  the  offence. 

548.  8.  53 

No  pardon,  without  express  words,  shall  divest 
an  interest  vested  by  a  precedent  conviction 
or  attainder.  549.  s.  54 

A  pardon  prior  to  a  conviction  shall  prevent 
any  forfeiture,  either  of  land  or  goods.       ib. 

In  what  manner  a  general  pardon  of  all  judg* 
ments  and  executions  shall  operate,    ib.  s.  55 

A  pardon  of  a  crime  which  is  made  penal  by 
statute,  and  which  also  disables  the  party, 
will  discharge  the  penalty,  but  not  the  disa- 
bility, ib,  8. 56 

The  king's  pardon  cannot  save  corruption  of 
blood  by  attainder  of  treason  or  felony,    ib, 

8.57 

A  general  pardon  by  parliament  cannot  be 
waved.  ib.  s.  58 

But  a  man  may  wave  the  l>ene6t  of  a  pardon 
under  4he  great  seal,  as  where  one  who 
hath  such  a  parilou  doth  not  plead  it^  but 
takes  tlie  general  issue,  after  wliich  he  shall 
not  resort  to  the  pardon.  ib» 

The  exceptions  of  a  general  pardon  must  be 
pleaded,  or  the  Court  cannot  allow  the  party 
the  benefit  of  it.  550.  s.  60 

In  what  marner  those  who  plead  a  general 
pardon  must  shew  they  are  not  within  the 
exceptions.  ib. 

Where  a  man  is  within  the  general  words  of  a 
statute  pardon,  which  is  qualified  by  nnb&e- 
quent  provisoes,  it  is  suflicient  if  he  bring  his 
case  within  such  general  words ;  for  the  ex- 
ceptions in  such  provisoes  ought  to  t>e  shewn 
on  the  other  side.  ib. 

But  the  Court  are  ex  officio  bound  to  take  no- 
tice of  a  general  pardon  of  all  persons,  &c. 
without  exception.  ib.  s.  61 

Where  certain  crimes  are  excepted  from  a  ge- 
neral pardon,  there  is  no  need  to  aver  that 
the  crime  indicted  is  not  one  of  them.    550 

8.69 

Where  a  statute  pardon  excepts  only  one  per- 
son in  particular,  there  is  no  need  of  an  aver- 
w.ent  that  the  person  indicted  is  not  the  per- 
son excepted.  550.  s.  63 

Articles  of  surrender  caimot  be  pleaded  as 
amounting  to  a  pardon.  551.  s.  64  (N) 

The  sign  manual  importing  a  pardon,  cannot 


and  enables  him  to  maintain  an  action  fori     be  pleaded  as  a  pardon.  ib 

calling  him  felon,  &r.  ib.  It  will  be  error  to  allow  a  man  the  benefit  of  a 


A  pardon  of  burning  in  the  hand  in  roan- 
slaughter  hath  the  same  effect  as  buruing  in 
the  hand  would  have  had.  548.  b.  40 


pardon,  unless  it  t>e  ple^ided.  t^^ 

tie  who  pleads  a  pardon  under  the  great  seal 

ought 
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.  Ottfiht  to  produce  it  nh  ptd*  iiffiUip  though 
it  be  a  plea  in  bar.  '  ib,  a.  65 

If'the  party  pleading  do  not  produce  the  par- 
do«i«  the  Court  may  indulge  him  with  a  fu 
lure  day  for  4he  purpose.  .-  /ib, 

A  variance  between  the  record  and  the  pardon 

E leaded  may  be  supphed  by  averment,  if  it 
e  not  repugnant  ib,  s.  66 

If  such  variant  pardon  be  pleaded  without  aver- 
ment, the  Court  may  give  a  further  time  to 
perfect  the  plea,  or  to  purchase  a  better  par- 
don, ib. 
If  the  variance  be  pergonal,  an  inquett  of  office 
has  t>een  taken  whether  the  same  person 
were  meant  in  both  records.                    >  ib. 
No  pardon  under  the  great  seal  can  be  pleaded 
together  with  or  after  the  general  issue,  un 
lest  it  be  dated  subsequent  to  the  issue,     ib. 
The  pitrty  shall  take  advantage  of  his  whole 
pardon,  and  not  be  driven  to  any  particular 
words  of  it                                          552.  s.  68 
A  peraon  apprehended  upon  an  estreated  recog- 
nizance may  plead  a  pardon  in  the  kiMg*8 
bench,  and  liavea  supersedciis  to  the  exche 
quer.                                                   ib.  s.  69 
Formerly  mo  pardon  was  allowed  without  a 
writ  for  that  purpose  (except  for  treason)  out 
of  chancery,  and  surety  taken  for  the  good 
behaviour.                                          t^.  s.  70 
By  B  and  6  Will  and  Mary,  c  13.  justices  be- 
fore whom  any  pardon  for  febuy  shall  be  al- 
.  •lowed,  may  oblige  the  party,  whether  iufont 
or  ffme  Gavert,  to  find  two  sureties  for  their 
good  behaviour,  not  exceed ing  seven  years. 

t^.  8.  To 

The  judges  may  insist  on  the  fe^  of  gloves  be- 

,  fore  they  allow  a  pardon.  ib,  s.  71 

The  mode  of  taking  advantage  of  a  pardon  on 

the  Circuits  and  at  the  Old  Bailey  described. 

ib 

Where  beheadine  ia  part  of  the  judgment,  as  in 

high  treason,  the  king  may  pardon  all  the 

rest  656.  s.  5 

In  what  cases  a  pardon  of  a  former  suit  may  be 

pleaded  to  a  qui  tarn  action  or  information. 

384 
An  appellee  at  the  king's  suit  may  plead  a  par- 
don to  the  appeal,  in  the  same  manner  as  to 
X  |ui  indictment.  294-  s  13. 

The.  10  Eliz.  c  7.  which  substitutes  burning  in 
the  hand  instead  of  purgation,  enures  by  way 
of  ^tute  pardon,  and  restores  the  party  to 
his  credit  505 

So  also  does  the  king*s  pardon  of  treason  or  fe- 
lony after  conviction  or  attainder.  605 
Ab  attainder  after  pardon  may  be  fabified,  ei- 
ther by  the  party  or  by  his  hejr.      65tf.  s.  4 
A  pardon  will  not  save  the  dower  of  the  wife 
*  after  attainder.  651 
In  what  manner  a  pardon  will  save  corruption 
of  blood.                                            649.  ••  51 
The  pardon  of  an  attainder  on  a  prosecution  at 
the  suit  of  the  king  will  not  bar  an  appeal. 

525 
PARISH  AND  WARD. 

A  vime  may  come  from  a  parish,  ward,  kc  he 

356 


SR6,  a.  93 


If  8(  feet  done  in  a  vitt  within  a  pariah  whicfi 

'  contains  divers  vii  I  >  or  in  a  city  whidi' coa- 
taina  divers  parishrs,  be  aHeged  genenllv  ia 
the  parish  or  the  oity»  it  may  be  pleadea  in 
abfiteBEient. .  .       256 

.U  is  the  constant  usage  in  pleading,  tq  shew  the 
wt^rd  and  parish  in  which  a  fact  aliened  in 
London  was  done.  t^. 

A  parish  shall  be  intended  to  eoutain  no  more 
towns  than  one,  unless  the  contrary  appear,  ih. 

Where  a  warrant  is  alleg<fd,  authorising  an  ar- 
rest within  the  liberties  of  Loudon»  aiid  the 
indictment  lays  the  execution  of  it  in  audi  a. 
parish  and  ward  in  London,  it  is  good ;  forthe 
parish  ahall  be  intended  witliiu  the  libertieB. 

314 

A  fact  laid  iu  a  parish  of  London  witli  aome 
other  addition,  as  St  Michael,  Wood-street^ 
&C*  without  shewing  the  ward  iu  which  the 
parish  lies,  is  good.  3^6.  a.  83 

-        t>ARK. 

A  visne  may  come  from  a  park. 

PARLLAMENT. 

Persons  committed  by  either  liouse  of  parlia- 
ment caiuiot  be  bailed  during  the  aesaiona. 

I  '    165 

No  presumption  shall  be  made  that  they  do  not 
act  within  their  jurisdiction.  tb,  s.  75 

The  form  in  which  the  parliament  shall  draw 
commitments  is  not  cognizable  by  the 
king's  bench.  ih, 

Q/BLOBTtt  what  remedy  a  subject  has  who  shall 
be  illegally  committed  by  either  house  of 
parliament  t4. 

The  courts  of  common  law  cannot  directly  in- 
termeddle with  the  privileges  of  parUameot. 

\6SimQti$ 

The  power  in  either  house  of  parUament  to 
commit  for  contempt  is  inherent  iu  the  rerj 
nature  of  their  institution.  i6. 

After  the  dissolution  or  prorogatkm  of  parlia^ 
ment,  a  person  Committed  by  eKher  tiouae 
may  be  discharged  by  the  king*s  bench,  ih. 

All  matters  before  either  house  must  be  oom- 
menced  a-new  at  the  next  parliament  except 
awritoferit)r.  »• 

Qic^rre,  whether  a  lord  committed  by  the  hovae 
of  lords  on  an  impeachhiettt  of  treason,  and 
afterwards  pardoned,  cannot  be  discharged 
by  the  king's  bench.  166.  a.  75 

The  court  of  king*s  bench  may  in  their  discre- 
tion bail,  though  not  discharge,  a  lord  upoa 
an  impeachment  of  high  treason.  sft* 

By  1  Hen.  4,  c.  14,  no  appeals  shall  be  pursued 
in  parliament  206 

What  misrecitals  in  an  indictment  on  a  rtatute, 
of  the  place  or  time  at  which  the  parliament 
was  liolden,  are  feM*  3Sg 

In  wliat  maimer  a  parliamentary  pardon  must 
be  pleaded,  and  bow  far  the  Court  are  bound 
ex  officio  to  take  notice  of  it.  550 

No  authority,  except  the  parliament,  can  ui- 
flict  a  puniriiment  unknown  to  the  oonimoii 
law,  as  transportation,  ftc  654— 50S 
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BjT  3S  Hen«  8,  c  99*  atteinden  of  treuon  by  the 
common  law  are  made  of  equal  force  aa  at- 
taiudert  by  parliament.  664.  8. 15 

PAROLE, 
lu  what  cases  a  justice  may  authorise  an  arrest 
by  parole.  ISt 

PARSON. 

Parsons  of  churches  are  not  bound  to  give  i^t- 
tendance  at  the  sheriff's  t(»rn.  Qi 

PEACE, 

5<effJuimcB8.    Sessions. 

PEER. 

All  peers  of  the  realm  are  privileged  from  at- 
tendance St  the  sheriff *s  torn,  unless  neces- 
sary on  some  particular  occasion.      93.  s.  11 

None  but  peers  can  hold  the  office  of  lord  high 
steward.  6 

The  authority  and  duty  of  peers  in  the  court  of 
the  lord  h«gh  steward,  and  in  the  court  of  the 
king  in  parliament.  6.  notis 

No  peers,  as  such,  have  any  greater  authority 
to  keep  the  peace  than  mere  private  persons. 

38.  s.  1. 

A  peer  is  punishable  by  attachment  for  disobe- 
dience to  all  writs  whatsoever.  920.  s.33. 

ft20.  notii 

A  peer  of  the  realm  cannot  be  an  approver. 

seat.  S.S 

Where  a  distringa»  is  the  first  process  against 
a  peer.  395 

By  1  Edw.  6,  c.  12,  every  peer  is  allowed  cler- 
gy in  all  cases  except  murder,  and  therefore 
cannot  be  denied  it  for  any  cri.ne  where  it 
wan  allowed  by  the  common  law«  unless 
ousted  by  some  statute  since  1  Edw.  6.    498 

s.  109 

A  peer  coinuot  have  counsel  where  a  commoner 
ought  not.  554.  s.  1 

By  t4  Geo.  2,  c.  ]8,  no  challenge  shall  be  taken 
by  a  peer  for  want  of  knights  returned  on  the 
panel.  569 

A  peer  cannot  challenge  any  of  his  peers.    569 

A  peer  returned  on  a  jury  may  be  discharged 
by  writ  of  privilege,  or  he  may  challenge 
himself*  or  be  challenged  for  that  cause.    572 

s.  11 

If  a  peer  bring  an  sppeal  the  defandant  shall 
not  wage  battle.  588 

Or  TaiAL  BT  PisKS.  ch.  44 

Where  a  peer  is  to  be  tried  by  his  peers,  the 
king,  by  commission,  constitutes  some  peer 
liigh  steward  fnro  hoc  vice,  which  reciting  the 
indictment  authorises  him  to  receive  and  pro- 
ceed upon  the  same,  and  require  the  peers 
to  attend  liini,  and  the  Lieutenant  of  the 
Tower  to  bring  up  his  prisoner.        581.  s.  I 

A  certiorari  goes  out  of  chancery  to  certify 
.  the  indictment  before  the  steward  indiiati. 

iB. 

The  steward  by  precept  under  seal  directs  a 
certain  day  and  place  at  which  it  shall  be 
certified.  ib, 

Pjrocemof  the  same  kind  is  directed  to  the  Lieu- 
tenant of  the  Tower,  to  bring  up  his  prisoner. 

ih. 


The  steward  directs  another  fireceptto  the  Ser- 
jeant at  arms  to  summon  the  peers.  Qiusre, 
if  the  parliament  be  aittiog.  t(.  s.  S 

By  7  Will.  3,  all  peers  are  to  be  summoned. 

f».(N) 

The  form  in  which  a  trial  by  peers  is  condnct- 
ed.  ib.  a.  4 

The  clerk  of  the  crown  is  to  arraign  the  pri- 
soner, but  not  to  insist  on  his  holding  up  his 
hand.  582 

In  what  manner  the  evidence  and  verdict  are  to 
be  given.  lA.  s.6 

None  but  lords  who  have  a  vote  in  parliament 
ran  pass  on  such  a  trial.  ib,  s.  7. 

Whether  upon  the  trial  of  a  peer  the  bishom 
huve  a  right  to  vote.  & 

It  is  agreed,  they  have  a  right  to  vote  in  a  bill 
of  attainder.  593 

They  have  also  a  right  to  vote  in  ({uestjons  pre- 
vious to  the  trial  of  a  peer.  ib. 

By  7  Will.  3,  c.  3,  all  peers  who  have  a  right 
to  sit  and  vote  shall  be  summoned  twenty 
days  before  the  trie  I,  and  take  the  oaths,  &c. 

ib. 

No  lord  of  any  other  country,  or  of  Ireland,  nor 
the  son  or  heir  of  any  peer,  hath  a  right  to 
such  a  trial.  t^.  a.  9 

By  20  Hen.  6,  c  9,  duchesses,  countemes,  ba- 
ronesses, indicted  of  treason  or  felony,  whe* 
ther  married  or  sole,  shall  be  tried  aa  peers 
of  the  realm  would  be  tried  foe  the  offence  of 
which  they  shall  t>e  indicted.  ib.  s.  10 

A  queen,  consort  or  dowager,  sole  or  married 
to  a  second  husband,  be  he  a  peer  or  com- 
moner; and  all  peeresses  by  birth,  sole  or 
married  to  peers  or  commoners;  all  marchi- 
ooeues  and  viscountesses  are  entitled  to  a  trial 
by  peers.  584 

But  a  peeress  by  marriage  loses  her  dignity  by 
marrying  a  commoner.  ii. 

While  the  parliament  isaittiog^a  bishop  shall  be 
tried  by  the  peers.  ib.  s.  12 

A  trial  by  peers  may  be  of  jight  upon  an  indict- 
ment of  treason  or  felony*  or  misprision  thereof 
but  for  all  other  crimes  a  peer  shall  be  tried 
by  the  country.  t£ .  s.  13 

A  peer  shall  not  be  tried  by  his  peers  upon  an 
appeal  of  felony.  i.  s.  14 

A  peer  is  not  bv  any  privilege  exempted  from 
being  indicted  by  a  grand  jury  of  common^ 
ers,  either  in  the  king's  bench,  before  com- 
missioners of  oyer,  or  the  coroner.    585.  s.  1 5 

If  a  peer  absent  himself  and  cannot  be  fouod* 
he  may  be  outlawed  per  judicium  conmato- 
rum,  i'c.  ib.  s.  16 

The  king*s  l>ench  may  allow  a  pardon  pleaded 
by  a  peer  to  an  indictment  in  that  oourt.    t6. 

t6.s.  17 

The  king's  t)ench  cannot  receive  a  peer's  plea  of 
not  guilty,  or  his  confession.  ih.  a.  17 

A  peer  attainted  of  treason  or  felony,  may  be 
brought  into  the  king's  t)ench,and  demanded 
why  esLecutioii  should  not  pasa.  ih.  a.  18 

If  the  day  appointed  by  the  house  of  lords  for 
the  execution  of  a  peer  should  lapse  before 
execution  done*  a  new  time  may  be  appoiat- 
^  by  the  king's  bench,  the  parliament  not 

then 
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.  tbcnsittiiigt  tad  the  tecoid,  kc  beiag  pro- 
perty remoTed  585.  s.  18.  (N) 

If  a  peer  on  ao  arraignineiit  before  the  lords  re- 
fuse to  put  himself  upon  his  peen,  he  shall  be 
dealt  with  as  one  who  stands  mute.  iB.  s.  -19 

One  entitled  to  peerage  who  pleads  as  a  com- 
moner cannot  afterwards  insist  on  his  peerage. 

ib. 

No  question  ought  to  be  asked  of  the  lord  high 
steward,  or  of  the  judges,  in  the  absence  of 
the  prisoner.  ib.  s.  20 

Aflerthe  lords  are  withdrawn,  the  judges  are 
not  to  give  them  any  opinion  without  consult* 
ing  the  rest  of  the  judges,  and  openly  in 
court.  586 

But  the  judges  may  answer  the  lord  high  stew- 
ard any  question  in  open  court,  during  the 
at)sence  of  the  prisoner.  ib. 

When  a  peer  is  tried  before  the  peers  in  parlia- 
ment, the  lord  high  steward  withdraws  with 
the  rest  of  the  peers.  ib,  s.  tl 

Where  a  peer  is  tried  by  the  lords  in  full  par- 
liament, the  house  may  be  adjourned,  and  the 
evidence  taken  by  parcels.  ib,  s.  es 

Where  the  trial  is  by  commission,  the  lord  high 
steward,  after  verdict,  may  take  time  to  ad- 
vise upon  it,  and  his  office  continues  till  judg- 
ment. t5. 

On  a  trial  by  commissioners,  the  lords  triers 
cannot  separate  after  evidence  given ;  but 
must  continue  together  till  verdict  given,   t^. 

In  a  trial  before  the  peers  in  parliament,  every 
peer  is  a  judge  both  of  law  and  fact ;  but  in 
the  court  of  the  high  steward,  he  is  to  judge 
of  the  law,  and  the  peers  triers  are  mere 
judges  ofthefkct  686  (N) 

In  stated  and  fixed  judgments  the  law  makes  no 

,  distinction  between  a  peer  and  a  commoner. 

624.8.2 
PENALTY. 

The  whole  penalty  ef  a  penal  statute  goes  to  the 
king,  where  it  is  not  otherwise  disposed  of. 

368 
The  king*s  grant  ofsuch  penalties  is  void.  390 

PERJURY. 

Peijury  is  not  cognizable  at  common  law  by 
justices  of  the  peace.  55 

An  indictment  of  perjury  on  5  Eliz.  c.  9,  omit- 
ting the  words  voluntarii  et  corruptk  in  set- 
ting forth  the  swearing  is  insufficient.     342 

S.110 

So  also,  if  such  an  indictment  set  forth  tacto  per 
$e  sacra  evangelio  faltb  depauitt  without  di- 
rectly shewing'  that  he  was  sworn,  it  is  not 
good.  •  543. 8.  11 1 

The  Court  will  not  grant  ^eertiontri  to  remove 
ao  indictment  of  perjury  at  the  itistancc  of  the 
defendant,  except  for  special  cause.  402.  s.  28 

It  is  unsettled  whether  the  pardon  of  a  convic- 
tion of  perjury  make  the  party  a  good  witness. 

546.8.53 

A  conviction  of  perjury,  and  judgment  thereon, 
is  a  good  cause  of  challenge  to  a  juror.      576 

It  is  also  a  good  exception  to  a  witness,  notwith- 
standing the  king's  pardon.  604 

A  'conviction  of  perjury  will  not  disable  a  man 


ftt>m  making  an  affidavit  as  to  the  hregnla- 
rity  of  a  judgment.  604.  a.  99 

PERSONAL  ACTION. 

A  mere  personal  action  dies  with  the  pervon, 
as  all  other  actions  for  mere  torts  do. 


PES  SIGILLI. 

What  it  is.  346  (N) 

PETIT  LARCENY. 

See  Larceny. 

PETIT  TREASON. 
See  TasASON — 'Evidbhcb. 

If  a  yfxfe  commit  petty  treason^  the  heir  may 
have  an  appeal  against  her,  except  the  petty 
treason  be  pardoned.  235.  s.  S9 

Two  witnesses  are  required  upon  an  indictment 
of  petty  treason.  352.  s.  144 

What  is  to  be  done  to  one  who  stands  mute  tso 
an  indictment  of  petty  treason.        46%.  a.  13 

Qtusre,  whether  petty  treason  was,  at  common 
law,  entitled  to  clergy — ^But  this  is  settled  by 
statute  De  Clero.  476.  s.  S I 

By  23  and  25  Hen.  8,  petty  treason  is  ousted  of 
clergy.  4S4.  s.  50 

In  petty  treason,  depositions  taken  on  the  exa- 
roination,  &c.  are  not  sufficient  to  convict,  if 
the  deponent  be  living,  though  unable  totm- 
vel,  or  kept  out  of  the  way  by  the  procuiie- 
ment  of  the  prisoner.  593 

Judgment  against  a  man  for  petty  treason  it 
"  to  be  drMDH  to  the  place  of  execotioo,  and 
there  hanged,  &c.**  6<6.  s.  5 

The  judgment  against  a  woman  was,  tliat  ahe 
shall  be  drawn  to  the  place  of  execution,  and 
there  burnt  But  bv  30  Geo.  3^  c.  48.  they 
shall  now  be  hanged.  ik  a.  6. 

Whetlier  the  wife  loses  her  dower  for  this  of- 
fence. 647 

PHYSICIANS. 

In  what  manner  practising  physicians  may  be 
relieved  by  king*s  bench  on  being  chosea 
constables.  lOO 

By  3d  Hen.  8.  c.  40,  the  president  and  fellows 
of  the  college  of  physicians  shall  not  be  cho- 
sen constables.  101 
PILLORY. 

Whether  a  leet  be  forfeitable  for  want  of  a  pil- 
lory. 113.8.5 

PIRACY. 

In  what  manner  accessaries  to  piracy  shall  be 
tried.  30ft 

Pirates  standing  mute  were  to  be  a(]|iudged  to 
pain  fort  et  dure:  but  by  12  Geo.  3»  c.  30, 
they  shall  beconvicted,'&c.  as  by  verdict  or 
confession.  461—465 

Piracy  is  ousted  of  the  benefit  of  clergy.    480 

6.41 

PLEADING. 

S^ General  ISSUE.  Abatbmbkt.  Bar. 
Arkest.    Justipicatiok.    Appeal. 

Inferior  judges  may  be  punished  by  attachment 

for 
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for  talcing  mwiey  of  a  pJaintiff  or  defendant 
-_for  vicious  pleadings.  «18 

"ow  the  defect  of  addition  or  other  error  in  an 

appeal  may  be  cured  by  pleading.   (See  Ap- 

In  what  manner  a  defendant  u  to  plead  to  a 
qui  tarn  action  or  information.  {Set  Infor- 
mation qui  tam). 

The  manner  in  which  "sanctuary  was  fornicr- 
Iv  pleaded.  ^ 

How  a  pardon  must  be  pleaded.  (5ee  Pardon). 

POSSE  COMITATUS. 
iStoHuB  andCrt. 

POUt^D  BREACH. 

Pound  breach  is  iiiquirable  at  the  sheriff's  torn. 

106 
'  PRAEMUNIRE. 

In  »*wfii«iit>«  an  appearance  by  attorney  can- 
not be  admitted  without  a  special  grant  for 
that  purpose.  ,  379.8.63 

Instance  of  a  pardon  pleaded  to  jirmmunire  by 
attorney  without  such  special  grant  ih. 

Process  of  outlawry  does  not  lie  in  ^r^Bmwnire* 

423.  s.  1 10 

It  does  not  appear  wliether  there  can  be  any 
accessaries  in  pr«um»fdre*  438.  s.  6. 

A  pnrdoiiofall  misprisions,  trespaases,  offences, 
and  contempts,  will  pardon  a  fnvmwnt'iv. 

540.  s.  26 

The  judgment  in  pram%nire,  630.  s.  9 

The  sUtutes  of  jinemuntrtf  which  give  a  general 
forfeiture  of  all  the  lands  and  tenements  of 
the  offender  extend  not  to  land  in  tail. 

644.  s.  28 

It  is  unsettled  whether  the  forfeiture  in  pretmu' 
nire  shall  relate  to  the  time  of  the  offence,  or 
only  to  that  of  the  judgment.         645.  s.  3 1 

PRECEPT. 
See  Gaol  Dblitirt. 

PREGNANCY. 

In  what  cases  the  plea  of  pregnancy  shall  sus- 
pend execution.  657*  s.  9>  10 

PRESCRIPTION. 

The  king  may  lawfully  claim  the  franchise  of 
making  coroners  by  prescription ;  but  no  sub- 
ject can  so  do.  75.  s.  11 

In  what  cases  the  lord  of  the  leet  may  pre- 
scribe to  distrain  for  an  amerciament 

113.  s.  2 

Qtkrre,  if  a  yill  may  be  bound  by  prescription 
to  provide  a  pillory  and  tumbril.        ih.  s.  5. 

The  caption  of  an  indictment  taken  at  a  court 
Icet  need  not  shew  that  it  was  holden  by 
grant  or  prescription.  1 14.  s.  7 


PRESENTMENT. 

iS^mIndictbixnt. 

In  what  manner  presentments  in  tlie  sheriff's 

torn  are  to  ht  proceeded  oo.  109 

A  presentment  is  an  acei&atioD  found  by  a  grand 


jury  without  any  bill  brought  befonre'them. 

287*Gh«25 
PRESUMPTION. 

What  circumstances  are  allowed  to  induce  so 
strong  a  presumption  of  guilt  as  will  justify 
the  arrest  of  the  pei-son  suspected .  11 8.  s.  12 

The  several  instances  enumerated  from  which 
the  law  presumes  such  guilt  as  will  exclude 
the  suspected  person  from  the  benefit  of  p 
replevin.  {See  Bail  )  150,  151 

PRISON. 
iS'ee  Brkakivo  Prison.  Gaol.  Commitment. 

Esc  AVE. 

The  coroner  ought  to  inquire  of  the  death  of 
all  persons  whatsoever  who  die  in  prison. 

79».21 

By  25  Geo.  2,  c.  29.  the  county  shall  pay  20s. 
for  every  inquisition  super  visum  corporis 
taken  in  prison,  and  pay  the  coroner  9d.  a 
mile,  &c.  87 

Persons  who  break  prison  are  not  bailable. 

151.8.42 

In  what  instances  of  misconduct  a  prison-keeper 
may  be  punished  by  attachment.  S19 

r 

prIvy  council, 

S^se  Commitment. 

Wherever  a  commitment  by  the  privy  council 
specially  expresses  the  crime,  the  king's 
bench  will  exercise  its  discretion  as  to  ad- 
mitting the  party  to  bail.  162.  s.  66 

If  the  commitment  be  by  colour  of  any  usurped 
authority  or  pretended  patent,  the  court  will 
discharge  without  bail.  ^  •"&• 

Ancient  opinions  and  determinations  respecting 
commitment  by  the  privy  council.     162, 163 

By  16  Car.  1,  c.  10,  persons  restrained  of  their 
liberty  by  warrant  from  the  council  board, 
shall  have  a  habeas  corpus  164 

By  33  Hen.  8,  c.  23,  the  king's  council  may  ex- 
amine  treasons,  misprisions,  and  murders,  and 
the  prisoners  may  be  tried  in  any  county  by 
the  king*s  commission.  559 

This  statute,  as  ikr  as  relates  to  treason  done 
within  the  realm,  is  repealed.  559.  s.  S 

PROCEDENDO. 
See  Certioraei. 

PROCESS. 
See  Venire. 

Justices  of  the  peace  by  virtue  of  1  Ed.  4,  c  2, 
may  award  process  upon  indictmcnta  foond 
at  the  sheriff's  torn.  .1 10.  s.  74 

In  what  cases  attachment  may  be  issBed  for 
abuses  of  the  process  of  the  court     222, 225 

What  process  is  to  be  awarded  against  appel- 
lees. ^^^ 

No  process  without  writ  can  be  well  awarded 
on  an  indictment,  &c.  from  any  court  out  of 
the  county  wherein  it  siU  j  but  by  writ  it  may 
be  well  awarded  into  any  county  of  EngUind 
either  by  the  king's  bench,  justices  of  eyre 

3ii 
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or  jmtices  of  oyer  and  terminer :  but  juitices 
of  the  peace  have  not  this  power.  392 

All  procen  to  which  the  king  is  a  partj  ought 
to  have  the  clause  of  non  omitias,  &c. 

.394.8.5 

By  27  Hen.  8»  c.  24,  all  process  upon  indictment 
of  treason,  felony,  or  trespass,  to  every  coun- 
ty palatine  or  other  liberty,  shall  be  made  in 
the  kiug*s  name  only,  and  all  process  issuing 
from  a  county  palatine,  &c.  shall  be  tested  in 
the  name  of  him  who  has  the  franchise. 

ib,  s.  7 

All  process  to  other  courts  ought  to  be  in  the 
king*s  name;  and  if  from  the  king's  bench, 
tested  iu  the  name  of  the  chief  justice,  or,  in 
his  absence,  the  senior  judge,  &c.        ib.  s.  8 

Process  on  an  indictment  before  justices  of  the 
peace  must  be  under  the  handsof  two  of  them, 
and  that  sitting  the  court  in  the  sessions,  ib, 

A  venire  facias  is  the  proper  process  to  be  Grst 
awarded  on  an  indictment  for  any  crime  un- 
der the  degree  of  treason,  felony,  or  may- 
hem, except  where  other  process  is  directed 
by  some  statute.  395.  s.  9 

A  venire  facias  is  the  first  proper  process  on  an 
information  in  the  crown  office  for  a  debt 
claimed  by  the  king,  as  having  been  forfeit- 
ed by  a^felo  de  se.  ib. 

If,  on  such  vertire,  the  defendant  cannot  be  found, 
a  distress  infinite  shall  go,  if  he  have  lands, 
&c.  But  if  a  nihit  be  returned,  a  capias  alias 
ec  pluries  shall  issue.  395.  s.  10 

Qucere,  whether  in  oyer  and  terminer  if  the 

party  make  default  at  the  first  day,  a  venire 

facias  or  pone  per  vadios  may  issue,  &c.  &c» 

ib,  s.  1 1 

On  informations,  a  capias  against  a  commoner, 
and  a  distringas  against  a  peer,  are  the  first 
process,  &c.  &c.  395.  s.  1 2 

At  common  law  an  attachment  or  subpoena  at 
the  election  of  the  informer  were  the  proper 
process  in  quitam  on  popular  statutes.      i*. 

Id  other  actions  an  attachment  or  pone  per  va- 
dios was  the  process.  *  396 

And  in  ulloriginalsp  in  debt  on  popular  statutes 
or  summons,  was  the  proper  process.         ib. 

By  21  Jac.  1,  c.  4,  the  like  process  iu  popular 
prosecutions  shall  be  had,  as  in  actions  of  tres- 
pass PI  et  armis,  at  common  law.      ib,  s.  13 

Therefore  the  process  in  all  such  suits  must  now 
be  by  attachment  or  pone  per  vadios,  Sfc,  and 
*ftcr  by  distress  injinite,  where  by  the  return 
the  party  appears  sufficient,  or  otherwise  by 
capias,  ,-^.  s.  13 

The  practice  on  a  criminal  information  is  first 
to  award  a  stibpttna,  and  on  no  appearance, 
&c.  in  four  days,  a  capias  of  course;  but  if 
the  defendant  be  a  corporation  aggregate,  a 
distringas,  ib.  s.  14 

A  capias  is  the  first  process*  on  all  indictments 
or  appeals  of  treason,  felony,  and  mayhetn. 

t^.  8.  15 

There  ought  to  be  fifteen  days  between  the 
teste  and  the  return  of  process  issued  from 
the  king's  bench  into  a  foreign  county.  But 
this  is  not  necessary  in  the  county  where  the 
Court  sits.  id.  s.  16 


The  sheriff;  and  not  the  bailiff  of  any  fraDcliiM;^ 
shall  execute  all  writs  where  the  king  is  par* 
ty,  whether  there  be  the  clause  ofnon  omii- 
tas,  or  not ;  for  the  king's  prerogative  shall  t>e 
preferred  to  every  franchise,  unless  Uiere  is 
a  clause  to  the  contrary  in  the  grant  of  th*? 
franchise.  396 

By  4  and  5  Will,  and  Mary,  c.  18,  no  process 
shall  issue,  on  any  information  exhibited  by 
the  master  of  the  crown  office,  till  a  recog^- 
nizance  be  given,  &c.    {See  LifroRMATioir,) 

396.  s.  IS 

By  18  Eliz.  c.  5,  no  process  shall  issue  on  a  pe- 
nal information  til  I  a  special  note  be  made  of 
the  time  when  such  information  was  exhibit- 
ed. 597 

If  a  defendant  appear,  and  before  issue  joined 
escape,  the  common  capias,  alias,  and  pluries 
shall  be  a%varded,  unless  there  has  been  an 
exigent,  in  which  case  a  new  exigent  shall  go 
instanter,  SP7.  a.  19 

If  no  exigent  be  awarded,  and  the  defendant 
make  default  after  issue  joined,  and  an  in- 
quest he  awarded  to  try  it,  a  capims  shall  go 
against  him  ad  audiendamjuratam,  SCc,     iB„ 

Qucere,  if  the  defendant  appear  upon  the  exigenf, 
whelhcr  he  shall  not  be  admitted  to  plead  de 
novo,  f^- 

By  Stat.  48  Geo.  3,  ch.  58,  any  person  prose- 
cuted by  information  or  indictment  upon  cer- 
tificate or  n^davit  of  indictment  found,  a 
judge  may  issue  his  warrant  to  apprehend  the 
party  for  bail.  397 

Of  process  by  certiorari,   {See  Certiorari.) 

399 

Where  the  process  on  an  appeal,  indictment,  or 
information,  shall  be  said  to  be  discontinued, 
miscontinued,  or  put  without  day.  {See  Dis- 
gontintance). 

How  far  and  in  what  manner  process  is  neces* 
sary  in  outlawry.   {See  Outlawry). 

In  what  manner  process  shall  be  issued  against 
jurors.  561,  .567 

In  what  manner  process  shall  issue  to  compel 
the  attendance  of  witnesses.  (S^Etidkhcb). 

PROFERT. 

The  plea  of  autrefois  acquit  being  a  plea  in  bar 
and  the  record  not  in  the  pleader*s  custody, 
there  is  no  need  to  plead  it  with  Kprofert  sub 

Wj>ede  sigilli,  5l6 

hoever  pleads  a  pardon  under  the  great  seal 
ought  to  produce  it  sub  pede  sigilli. 

551.  s.  65 
PROHIBITION. 

The  court  of  the  constable  and  marshal,  being 
holden  before  the  marshal  only,  may  be  pro- 
hibited if  it  exceed  itsjurisdiction.      16.  s.  13 

The  kings  bench  usually  awards  a  writ  of  pro- 
hibition to  an  inferior  court  which  exceeds 
itsjurisdiction;  and  if  it  proceeds  after  the 
service  of  the  writ,  will  grant  an  attachment, 

.    &c.  ei7 

Peers  as  well  as  commoners  liable  to  an  attach- 
ment for  disobeying  a  writ  of  prohibition,  &c. 

,  PROROGATION. 
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PROROGATION. 
1S(W  Parliament.  Bail.   Commitment. 

PURCHASER. 

Where  an  \mr  takes  lands  under  the  forfeiture 
given  by  6  Rich.  2,  c.  6,  against  such  women 
as  consent  to  the  ravisher,  he  shall  not  be  di- 
vested by  any  ex  post  facto  heir,  because  they 
are  rested  in  such  first  heir  as  a  purchaser. 

245 

A  person  attainted  may  be  a  purchaser  of  land, 
but  he  cannot  hold  it:  the  king  shall  have  it 
ou  office  found.  649.  >•  50 

PURPRESTURE. 
See  Sheriff's  Torn. 

QUARTER  SESSIONS. 
iS'^cf  Sessions. 

QUORUM. 
See  Justices.    Sesbions.    Indictment. 

RANSOM. 
SeeYifnit, 

RAPE. 

Whether  the  sheriff  in  his  torn  has  jurisdiction 

over  this  offence.  105 

It  is  said,  that  the  corouer  may  enquire  of  rape. 

83.  s.  95 
The  word  "  rapuit "  is  necessary  in  all  indict- 
ments and  appeals  of  rape. 

249.  8.  77.  «58.  s.  97 

••  FeUmice  rapmr  arc  sufficient,  without  the 

words  "  camtditer  cognovits  249 

RECOGNIZANCE. 

The  king  cannot  take  a  recognizance  for  the 
keeping  of  the  peace.  38.  s.  1 

No  one  can  take  a  recognizance  who  is  not  ei- 
ther a  justice  of  record  or  by  commission,  ib. 

The  Diaster  of  the  rolls  may  take  a  recognizance 
of  the  peace  by  virtue  of  his  office.      ih,  s.  2 

The  security  for  the  peace  taken  by  the  sheriff 
is  considered  as  a  recognizance,  and  not  as  a 
common  obligation.  39 

But  such  security  taken  by  a  coroner  is  only  a 
common  obligation,  and  not  a  recognizance, 
except  it  be  taken  in  his  court  ih,  s.  5 

Neither  the  sheriff  nor  constable  could  take  bail 
of  persons  indicted  of  larceny  in  the  leet,  ac- 
cessaries to  felony,  or  persons  appealed  by 
provers  by  recognizance,  but  only  by  obli- 
gation. 145.  s.  26 

The  practice  of  the  king's  bench  in  admitting 
a  person  to  bail  who  is  present  in  court,  for 
felony,  &c.  is  to  take  a  several  recognizance 
in  a  certain  sum  firom  each  of  the  bail  to  ap- 
pear, £cc.  and  that  the  bail  shall  be  liable  on 
non-appearance  body  for  body,        172.  s.  83 

Justices  of  the  peace  may  take  the  recognizance 
in  a  certain  sum,  or  body  for  body,  in  their 
discretion.  ih. 

Where  the  king's  bench  take  bail  before  the 
return  of  a  capias^  the  recognkance  ought  to 


be  only  in  a  certain  sum,  and  not  body  for 
body .  ih. 

Persons  bound  body  for  body  are  only  liable  to 
fine  on  forfeiture  of  the  recognizance.        t£. 

What  shall  forfeit  a  recooi^izange. 

ih,  s.  84 

QxMire,  if  in  felony  the  usual  form  ad  etandum 
recto  defelonia  pradieta  et  reepondendum  do* 
mino  regit  be  used,  and  at  the  trial  the  party 
stand  obstinately  mute,  it  shall  be  considered 
as  a  forfeiture  of  the  recognizance.  ih. 

If  the  recognizance  be  "  to  appear  in  the  king's 
bench  on  the  first  day  of  Term,  and  not  de- 
part till  discharged  by  the  court,*'  and  on  a 
nolle  prosequi  entered  and  a  new  information 
filed,  the  defendant,  after  personal  notice, 
refuses  to  appear,  it  is  a  forfeiture  of  the  re- 
cognizance. 175 

Such,  a  recognizance  is  not  forfeited  by  non- 
appearance on  the  first  day  of  every  Term 
after  he  hath  pleaded,  .  ih. 

By  4  Geo.  3,  c.  10,  upon  estreated  recognizan* 
ces>  the  barons  may,  upon  affidavit  and  peti- 
tion of  any  person  imprisoned,,  or  liable  so  to 
be  for  the  forfeiture,  discharge  sucli  person 
without  quietus,  excepting  the  offence  con- 
cerned the  crown.  ih. 

On  a  recognizance  estreated,  if  the  party  take 
his  trial  at  the  next  session,  the  court  of  ex- 
chequer will  allow  him  to  compound  the 
penalty  for  a  very  sniall  matter.        ih,  notis 

If  the  penalty  be  paid,  the  court  will  order  the 
prosecutor's  costs  to  be  paid  and  the  surplus 
to  be  returned,  provided  the  recognizance 
has  ultimately  been  complied  with.  ih.  notis 

Recognizances  in  cases  of  felony  are  to  be  cer- 
tified to  the  next  gaol  delivery.        173.  notis 

If  a  defendant  be  acquitted  of  perjury,  the  re- 
cognizance shall  be  discharged  on  motion, 
though  the  acquittal  is  not  entered  on  record. 

ih,  iwtii 

Neither  the  bail  nor  the  defendant  can  be  call- 
ed on  their  recognizances  without  notice,  ex- 
cept on  the  day  of  appearance.  ih,  notis 
On  non-appearance  the  recognizance  may  be 
respited  on  cause  shewn;  but  the  court  will 
not  discharge,  even  on  the  consent  of  the  at- 
torney general.  ib,^  notis 
The  court  is  the  proper  judge  whether  re- 
cognizances ought  to  be  estreated  or  spared. 

403. 8.  33 
What  recognizance  shall  be  taken  by  the  mas- 
ter previous  to  issuing  process  on  an  informa- 
tion. {See  Information). 
What  recognizance  is  to  be  given  before  the 
allowance  of  a  certiorari,  405  to  407 

The  removal  of  a  recognizance  by  certiorari 
does  not  supersede  its  obligation.  407 

How  a  recognizance  shall  be  certified.        409 
The  king  cannot  discharge  a  recognizance  of 
the  peace,  before  it  is  forfeited.        544.  s.  34 

RECORD. 
iS^  Certiorari.  London, 

By  9  Edw.  3,  ?.  5,  justices  of  assize,  gaol  dehv- 
ery,  andoytfr^  jw.  shall  send  their  records 

ittto 
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into  the  ezdhequer  every 

Whether  au  offence  inaide«  co^izable  by  the 
lung's  courts  of  record  extends  to  a  court  of 
oyer  and  terminer,  26 

A  gaoler,  in  case  of  escape,  is  concluded  from 
denying  tlie  prisoner  was  in  his  custody  by 
the  re(x>rd  of  commitment.  196 

RELEASE. 
See  Appbal. 

REMAINDER. 

Whether  a  remainder,  expectant  on  a  lease  for 
yean,  will  qualify  a  man  to  be  a  juror.    574 

REPRIEVE. 

Erery  court  which  has  power  to  award  an  ex- 
ecution has  also  of  common  right  u  discre- 
tionary power  of  granting  a  reprieve,  even 
after  the  commission  is  determined.  657-  s.  8 

Causes  for  which  a  reprieve  may  be  granted.  * 

ib.  s.  9 

By  8  Geo.  $,  c.  15,  judges  may  reprieve  a  con- 
vict for  the  purpose  of  obtaining  a  pardon. 

ib.  Note 

Hie  court  may  reprieve  a  convict  for  murdf  r. 

ee9 

REPUGNANCY. 

In  murder,  if  the  assault  and  stroke  be  alleged 
in  the  premises  on  the  tenth,  and  the  subse- 
quent death  on  the  twentieth  of  any  month, 
and  then  the  conclusion  allege  that  the  de- 
fendant in  such  manner  muraered  the  party 
on  the  (Oth  aforesaid,  the  whole  is  naught  for 
the'repugnaucy,  for  he  could  not  be  munler- 
cd  till  he  was  dead.  253 

If  au  indictment  allege  a  party  to  have  been 
present  aiding  and  abetting  the  murder  the 
day  of  the  death,  instead  of  the  day  when  the 
stroke  was  given,  provided  they  were  on 
different  days,  it  is  repugnant.  254 

A  defendant  in  felony  may  ose  any  number  of 
pleas  in  abatement,  and  take  advantage  of 
them  all,  except  they  are  repugnant  to  one 
another.  266 

What  pleas  in  bar  are  repugnant  to  the  general 
issue.  272 

Where  one  material  part  of  an  indictment  is 
repugnant  to  another*  the  whole  is  void.  315 

If  an  indictment  chaise  the  defendant  with  hav- 
ing forged  a  certain  writing  by  which  A. 
was  bound  to  B.  it  is  repugnant,  for  it  is  im- 
possible he  should  be  so  bound  bv  a  forgery. 

ib. 

If  an  indictment  allege  that  the  defendant  dis- 
seised another  of  lands,  and  it  appear  hy  the  tn* 
dietment  that  he  had  no  freehold ;  or  that  the 
defendant  entered  peaceably  and  then  disseis- 
ed the  prosecutor;  or  that  he  disseised  of 
land  then  being,  and  ever  since  continuing 
his  freehold;  such  indictment  is  void  for  re- 
pugnancy, ib. 

Au  indictmentfor  selling  iron  with  (aJse  weights 

.  and  measures  is  void;  for  it  is  inconsistent  it 
should  be  sold  by  both  weight  Bod  measwre 
at  the  same  time.  ib. 


If  an  indictment  at  a  aesiion  the  ISth,  and  ttec 
the  defendant  was  absent  from  church  six 
months  from  the  first  of  the  same  month,  it 
is  void.  eh» 

An  indictment  charging  a  fact  as  fielony  which 
on  the  face  of  it  is  trespass  only ,  aacutluig  down 
and  carrying  away  trees,  b  void.  3 16 

But  an  indictment  for  having  mowed  imam 
acram  fieni,  shall  be  intended  to  be  hsqf, 
though  in  fact  it  was  only  grass  when  it  w«a 
mowed.  316.8.46 

A  verdict  which  is  repugnant  is  void.  624' 

REPUTATION. 
See  Bail. 

RESCOUS. 
See  Breakihg  Prison. 

A  rescue  by  enemies  will  not  make  the  gaoler 
liable  as  for  an  escajic,  as  a  rescue  by  *n^ 
jeets  will  do.  192.  s.  9 

Rescous  is,  a  stranger  forcibly  freeing  another 
from  an  arrest.  ^o  l 

A  prison  which  it  is  felony  to  break,  is  such  a 
prison  as  will  make  a  stranger  guilty  of  felony 
by  rescuing  a  prisoner  from.  ib.  s.  I 

But  where  the  prisoner  is  not  capitally  guilty  in 
breaking  prison,  a  stranger  who  rescues  liini 
shall  be,  in  like  manner,  excused.        ib.  s.  2 

A  stranger  is  not  guilty  unless  the  prisoner  ac- 
tually goes  out  of  the  prison.  202.  s.  3 

The  sheriff's  return  of  a  rescous  is  not  a  good 
ground  to  arraign  the  rescuer  upon,  unless 
he  be  also  indicted.  >6.  &  4 

An  indictment  for  rescous  must  specially  set 
forth  the  nature  and  cause  of  ^the  imprison- 
ment and  the  circumstances  of  the  fact  in 
question.  i^-  a.  5 

A  rescuer  of  a  prisoner  who  would  not  be  ca- 
pitally guilty  if  he  bad  broken  the  prison 
may  be  punished  for  a  high  misprision,      i^. 

A  stranger  uho  knowingly  rescues  a  person 
committed  for  and  guilty  of  high  treason,  is 
in  all  cases  guilty  of  high  treason.        iii.  a.  7 

Whoever  rescues  one  imprisoned  for  felony  can* 
not  be  arraigned  for  such  offence  as  for  felo- 
ny, till  the  principal  offender  be  first  attaint- 
ed. 202.  s.  8 

But  he  may  be  immediately  proceeded  against 
for  a  misprision  only.  «>• 

By  1 6  Geo.  2^  c  3 1,  to  assist  a  prisoner  to  escape, 
though  no  escape  be  actually  utade,  in  case 
such  prisoner  was  convicted  or  attainted  of 
high  treason  or  any  felony,  except  petly  lar- 
ceny, or  lawfully  detained  for  such  crimes 
expressed  in  the  warrant,  he  shall  be  trans- 
ported for  seven  years.  203.  s.  9. 

If  such  prisoner  was  in  gaol  for  pettv  larceny, 
or  for  any  debt  or  damages  exceemiig  £lOO, 
every  person  assisting  liis  escape  shall  be 
guilty  of  a  misdemeanor.  ib. 

To  deliver  into  any  gaol  or  pruon,  any  visor, 
disguise,  instrument,  or  arms,  to  facilitate  an 
escape  of  any  prisoner,  attainted,  convicted, 
or  detained  for  treason,  felony,  or  other  crime, 
except  petty  larceny,  is  transportation  for 
seven  years.  t^. 
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The  ittdictuieiit  mini  «tate»  that  the  iiutrameDts 
were  conveyed  with  a  deHign  to  effectuate  an 
escape.  t6. 

No  indictment  can  be  maiutained  on  this  act  for 
contribating  to  the  escape  of  a  prisoner  corn* 
mitted  on  w  luptcaon  only.  20S.  notes 

To  dehver  into  any  gaol  or  prison  any  disgutse 
or  instruments  to  facilitate  the  escape  of  a 
prisoner  confined  for  petty  larceny  or  for 
debt,  &c.  above  £\0k\  »  a  misdemeanor.  • 

204.  s.  le 

To  assist  any  prisoner  to  make  his  escape  from 
the  constable  carrying  him  to  gaol  by  virtue 
of  a  warrant  for  treason  or  felony  (except 
petty  larceny)  expres^  in  the  warrant,  or 
fW>m  any  ship  or  vessel  for  transportation,  u 
felony  and  tran:iportation  for  seven  years. 

t6.s.  IS 

All  prosecution  for  any  of  the  said  offences  must 
be  commenced  within  one  year  after  the 
offence  committed.  804.8.15 

By  the  1  &  2  Geo.  4,  c.  89;  s.  1,  to  rescue  any 
person  from  the  custody  of  any  officer  charg- 
ed with  or  suspected  qf  felony,  liable  to  trans- 
portation for  seveu'ycars,  or  to  imprisonment, 
&c  204 

By  25  Geo.  2,  c.  37,  to  rescoe  or  attempt  to  re- 
scue any  person  committed  for  murder,  or 
any  person  convicted  of  murder  going  to  or 
during  execution,  is  felony  without  t>enefit 
of  clergy.  2a5.  s.  16 

By  force  to  rescue  or  attempt  to  rescue,  after 
execution,  the  dead  body  of  any  person  con- 
▼icted  of  murder,  is  transportation  for  seven 
years.  ih,  s.  17 

By  1 1  Geo.  2,  c.  S6,  if  five  persons  or  more 
shall  tumultuously  assemble  to  rescue  any 
offender  against  the  9  Geo.  2,  c.  23,  for  the 
better  apprehending  smugglers,  their  aiders, 
&c.  they  shall  t>e  guilty  of  felony,  and  be 
transported  seven  years.  t6.  s.  18 

By  9  Geo.  1,  c.  22,  forcibly  to  rescue  any  per- 
son in  lawful  custody  for  any  of  the  offences 
in  the  hlaek  act,  is  death  without  clergy. 

206.  s.  19 

Peers  as  well  as  commoners  are  liable  to  an  at- 
tachment for  a  reacous.  ch.  22.  s.  SS, 

Whether  such  attachment  shall  be  granted  on 
an  affidavit  of  a  rescous  where  tlie  officer  will 
not  return  one.  22 1 .  s.  34 

The  sheriff  8  return  of  a  rescous,  without  shew- 
ing the  year  and  the  day,  is  insufficient. 

324.  s.  77 

Process  of  outlawry  lies  on  the  return  of  a  res- 
cous. ch.27.a.]13(N) 

RESIDENCE. 

No  man  can  t>e  obliged  to  dosuit  at  thesherifi**8 
torn  in  respect  to  lands,  if  he  do  not  reside 
within  the  precinct.  99.8.12. 

If  a  man  have  a  house  within  two  leets,  he  shall 
do  suit  to  that  within  the  jurisdiction  of 
which  his  bed-chami)er  shall  lie.  ih* 

RESISTANCE. 
See  Arrfst. 

RESTITUTION. 
Sw  Appeal. 


RE-SUMMONS  AND  RE-ATTACH* 

MENT. 

How  an  appellant  might  sue  out  a  re-attach^ 
ment  on  the  demise  of  the  king  before  1 
lidw.  6,  c.  7.  «S^. 

RETRAXIT. 
See  Appkal. 

REWARDS. 

Certain  rewards  given  by  former  acts  of  Par- 
liament abolished  by  act  of  ^  Gea  3,  c  70.  ■ 

126 

By  9  Geo.  1,  c.S2,  a  reward  of  £50  is  given  fo^ 
any  injury  received  in  apprehending  any  of- 
fender against  the  black  act,  &c.  &c. 

123.  s.  28 

By  8  Geo.  2.  c.  16,  if  such  offender  shall  be  ap- 
prehended BO  as  the  hundred  be  thereby  dis« 
charged,  the  person  apprehending  shall  have 
£lO.  1*6.  s.  29 

By  10  Geo.  2,  c.  32,  the  provisions  of  9  Geo.  1, 
c.  22,  are  extended  to  the  apprehending  of 
destroyers  of  sea-banks,  cutters  of  hop-bine% 
fi  ri  ng  col  I  ieries,  &  c.  &c.       1 23.  note  in  margm 

By  16  Geo.  2,  c.  15,  &c.  a  reward  of  £20  is  giv- 
en to  those  who  shall  prosecute  to  convict 
tiou  such  as  return  from  transportation. 

124«s.3t 

By  19  Geo.  2,  c.  34,  rewards  are  g^ven  to  such 
as  shall  be  wounded,  &c.  &c.  in  apprehend- 
ing smuggler?.  ib,  s.  32 

If  two  accomplices  in  smuggling  discover  and 
convict  two  or  more  offenders,  they  shall  re- 
ceive £50  for  every  offender.  125 

By  6  Geo.  1,  c  23,  a  reward  of  £50  is  given 
to  such  as  shall  convict  another  of  theit-k}Ote. 

126.  s.  37 
RIOT. 

On  an  indictment  for  a  riot»  if  a  verdict  acquit 
all  but  two,  it  is  repuenant,  unless  it  charge 
them  with  having  made  such  riot,  jtmn/  cum 
mliis  juratoribus  tgnotU*  622.  a.  8 

If  twenty  persons  are  indicted  for  a  riot,  and 
any  three  found  guilty,  the  verdict  is  good. 

Where  only  two  are  found  guilty  of  a  riot»  they 
having  been  indicted  with  others,  judgment 
shall  be  given  against  them,  even  though  the 
others  do  not  come  in  to  trial.  ib,  (N)  I 

Six  were  indicted  for  a  riot;  two  of  them  died 
k)efore  trial ;  two  were  acquitted ;  and  two 
only  found  guilty ;  and  judgment  was  given 
against  the  two  found  guilty.  t'A. 

ROBBERY. 

Justices  of  assize  have  jurisdiction  in  an  appeal 
of  robbery  by  the  commission  of  gaol  delive- 
ry  implicitly  given  to  them  by  the  statute  de 
Finibus.  35.  s.  9 

If  a  robbery  be  committed  in  one  county,  and 
the  goods  carried  into  another,  the  ooender 
may  be  indicted  of  tlie  robbery  in  the  first 
county,  and  of  larceny  in  the  second  county# 

238.  8. 47 

If  one  man  carry  another  into  a  different  coun- 
ty, and  there  rob  him,  the  appeal  must  be  in 
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the  county  where  the  robbery  was  commit- 
ted, ih. 

Qfutre,  if  goods  be  taken  in  one  county  from  a 
menace  given  in  another  county,  in  which 
county  the  offender  shall  be  tried,    ib,  s.  47 

The  manner  in  which  robbers  may  be  appre- 
hended upon  hue  and  cry.  See  Hue  and 
Cry.  115. 

An  indictment  of  robbery  in  qualam  via  regia 
pedestri  ducent  de  L*ud  /.  shall  not  oust 
the  defendant  of  clergy ;  for  the  words  of  the 
statute  are,  *'  in,  or  al)out,  or  near,  the  high- 
way.** 476 

By  5  and  6  Edw.  6,  c.  10,  those  who  are  found 
guilty  in  one  county  of  an  offence  amounting 
to  robbery  in  another,  are  ousted  of  their 
clergy.  490 

By  ^2S  and  25  Hen.  8,  c  3,  &c.  &c.  all  persons 
indicted  of  robbing  any  person  in  or  near  the 
highways,  are  excluded  froni  clergy.        490 

Ko  robbery  is  within  these  statutes,  but  such 
as  is  laid  in  the  indictment  to  have  been  com- 
mitted in  or  near  the  highway,  and  to  have 
put  the  person  robbed  in  fear.  490 

By  3  and  4  Phil,  and  Mary,  accessaries  before 
the  fact  in  robbery  are  excluded  from  clergy. 

492.  s.  84 

Robbery  in  a  dwelling-house.  See  Ci.eroy. 

If  any  accomplice  out  of  prison  shall  discover 
and  convict  two  or  more  highway  robbers, 
he  shaU  he  entitled  to  a  pardon.        531.  s.  3 

SACRILEGE. 

Sacrilege  was  considered  as  a  crime  of  such 
signal  enormity  by  the  common  law,  that  the 
offender  was  denied  the  privilege  of  sanctu- 
ary. 86.  s.  44.  469.  s.  4 

Persons  guilty  of  sacrilege  were  denied  the  be- 
ue6t  of  clergy.  471 

By  33  Hen.  8,  c.  1,  25  Hen.  8,  c.  S,  and  3  and 
4  Will,  and  Mar>',  c.  9,  robbing  any  church, 
chapel,  or  other  holy  place,  is  excluded  from 
clergy.  489  s.  7« 

But  no  sacrilege  is  within  these  statutes  which 
is  not  accompanied  with  an  actual  breaking. 

ib,  8.  73 

By  1  Edw.  6,  c.  12,  all  persons  are  ousted  of 
clergy  for  felonious  taking  goods  out  of  any 
parish  church,  or  other  church  or  chapel. 

ib.  s.  74. 

But  accessaries  to  such  a  robbery  are  not  ex- 
cluded by  any  statute ;  sed  quare^  if  acces- 
saries to  sacrilege  are  not  excluded  by  the 

•   common  law.  ib.  s.  75,  76 

SALE. 

Whether  goods  distrained  for  an  amercement 
may  be  sold.   {See  Torn).  96.  s.  S9 

SANCTUARY. 

The  privilege  of  sanctuary,  what,  and  how 
pleaded.  468.  ch.  32 

SCIRE  FACIAS. 

Where  two  nihiU  are  returned  upon  two  writs 
of  scire  facias  awarded  against  a  prosecutor 
in  a  cause  removed  by  certiorari,  and  the  pri- 


'    soner  hath  been  long  jcooflDed,  tbe  kiiifc% 

bench  will  admit  to  baii  170 

Scire  facias  is  the  proper  process  after  the  re- 

'    moval  of  a  cause  by  certiorari,  410 

A  person  pardoned  on  an  appeal  by  the  party 

must  sue  out  a  scire  fadas  to  the  appellant 

before  it  shall  be  allowed,  unless  he  appear 

gratis.  544.  s.  35 

If  the  sheriff  return  two  nihils  to  such  scire  fa- 

'    das,  the  appellee  shall  be  discharged. 

54  i.  8.  S6 
If  the  appeal  be  of  death,  and  the  sheriff  re- 
turn that  the  appellant  is  dead ;  mutre^  if  a 
ietr«yaaa#  should  not  issue  to  the  neir.  i6. 
A  scire  facias  need  not  go  to  the  lords  iutitled 
to  the  escheat,  because  the  pardon  no  way 
reverses  the  attainder.  ib.  s.  37 

One  appellee  cannot  take  advantage  of  the  ap- 
pellants defoult  on  a  scire  facias  by  auotber 
appellee.  ib. 

SCOLD. 

Common  scolds  may  be  indicted  at  the  sheriffs 
torn.  106.  s.  58 

SEA. 

A  special  commission  of  ojfer  may  issue  for  in- 
quiring into  the  repairs  of  sea-walls.  25.a.  SS 

The  coroner  may  inquire  of  a  felony  committed 
on  the  arms  of  the  sea.  76w  s.  14 

But  he  has  no  jurisdiction  of  offences  commit- 
ted in  open  sea  between  high  and  low  water 
mark  when  the  tide  is  in.  ib* 

SEAL. 

By  siat»  West,  the  sheriff  shall  take  no  inquest 
hut  by  a  jury  of  twelve  men,  who  shall  put 
their  seals  thereto.  1(18.  s.  64 

This  act  relates  to  such  inquisitions  only  as  are 
a  foundation  for  imprisonment,  and  not  to  in- 
quisitions for  offences  where  the  party  cannot 
be  apprehended.  t^.  (N)  7 

If  the  jury  consist  of  more  than  twelve,  it  is  suf- 
ficient if  twi^lve  put  their  seals.         ib.  s  65 

SEARCH  WARRANT. 
See  Warrant. 

SECRETARY  of  STATE. 

A  secretary  of  state  is  not  a  magistrate  within 
the  protection  of  7  Jac.  l.  c.  5.  f  i  Jar.  i.  c. 
l«.  and  «4  Geo.  9.  c.  44.  61.  (N)  1 

A  secretary  of  state,  as  such,  is  no  conservator 
of  the  peace;  the  office  neither  implies  nor 
requires  the  authority  of  a  magistrate ;  and 
the  law  of  England  knows  of  no  such  com- 
mitting magistrate.  175.  noHa 

But  a  secretary  of  state  may  lawfully  commit 
persons  for  treasons  and  for  other  offences 
against  the  state.  175.  s.  4 

All  the  cases  in  which  commitments  have  been 
made  by  secretaries  of  state  enumerated. 

iS^ji.  175.  (N)4 

SERVANT. 

Either  master  or  servant  may  have  an  appeal 
for  a  ix>bl>ery  done  to  tlie  lerrant. 
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Semnt  is  not  a  good  addition  of  the  state  or 
degree  of  either  man  or  woman.    ff62.  s.  112 

If  a  servant  receive  a  master,  or  a  master  a  ser- 
vant, they  are  accessaries  as  mucli  as  if  they 
had  been  mere  strangers.  448.  s.  34 

SESSIONS. 

The  Court  of  justices  of  the  peace  in  Sessions 
is  an  assembly  of  two  or  more  such  justices, 
whereof  one  is  of  the  quorum,  at  a  certain 
day  and  place  before  appointed,  in  order  to 
enquire,  hear,  and  determine,  in  pursuance  of 
their  commission,  of  any  causes  or  matters 
therein  contained.  61 

This  court,  when  legally  convened,  is  a  court  of 
record.  62 

At  what  times  this  court  is  to  be  held. 

By  12  Rich.  2.  c.  10.  the  session  shall  be  kept 
every  quarter.  62.  s.  1 

By  2  Heu.  5.  c.  4.  the  quarters  in  the  first  week 
after  Michaelmas,  Epiphany,  Easter,  and  St, 
Thomas,  or  oftener,  if  need  t>e.  62.  s.  2 

By  14  Hen.  6.  c.  4.  the  sessions  in  the  county  of 
Middlesex  shall  only  be  held  twice  a-year; 
but  I  hey  now  hold  four  gereral,  and  four^re- 
neral  quarter  sessions  in  the  year.        ib,  s.  3 

By  33  Hen.  8.  c.  10.  the  Tuesday  after  Easter 
week  is  expounded  to  be  in  the  week  after 
clanstim  Paschee,  ib,  s.  4 

The  Michaelmas  Sessions  by  stat.  54.  Geo.  3.  c. 
84.  is  directed  to  be  held  in  the  first  week  after 
the  eleventh  of  October  (except  in  London  and 
Middlesex).  65.  (N). 

If  Michaelmas  fall  on  a  Sunday  or  Monday,  the 
quarter  sessions  should,  in  strictness,  be  held 
in  the  ensuing  week,  and  not  in  the  same 
week.  ib.  s.  5 

But  the  quarter  sessions  are  variously  held  in 
several  counties,  some  at  one  day,  some  at 
another.  63.  s.  5 

BtWHOM   the   session   is   to  be  SUIttMONBD 
AND  APPOINTED. 

This  court  cannot  b^  held  by  fewer  than  two 
justices,  one  of  whom  must  be  of  the  qiiorwn, 

ib,  s.  6 

The  sheriff  \B  bound  to  return  proper  juries  to 
this  court  ib,  s.  6 

The  custos  rotulorum  ought  to  bring  to  tlie  ses- 
sioNs  the  rolls  of  the  peace.  ih. 

Any  two  justices  may  direct  their  precept,  test- 
ed under  their  hands  and  scab,  to  the  sheritf 
of  the  county,  ordering  him  to  summon  the 
SESSION,  to  return  a  grand  jury,  and  to 
give  notice  to  all  stewards,  constables,  baihffs, 
&c.  to  attend.  63.  s.  7 

The  precept  to  summon  a  session  ought  to  bear 
teste  fifteen  days  l)efore  the  return,  and  to  be  I 
delivered  to  the  sheriff  immediately,    ib.  s.  8 

And  this  precept  can  only  be  su{)erseded  by  a 
writ  of  supersedeas  out  of  chancery,     ib.  i.  9 

l^he  custos  rotulorum  alone  cannot  issue  this 
precept.  ib.  s.  lo 

Where  the  business  of  the  session  does  not  re- 
quire the  attendance  of  a  grand  jury  or 
other  ofiicers,  it  may  be  convened  without  a 
snmmons,  ib.  s.  li 


If  a  sufficient  number  of  justices  do  not  meet  at 
the  day  appointed,  yet  any  two  justices  may, 
in  the  week  after  any  of  the  holidays  men- 
tioned in  the  2  Hen.  5,  c.  4,  meet  and  open  the 
session,  and  adjourn  it,  and  issue  their  precept 
to  the  sheriff,  tosummoris  the  jurors  and  offi- 
cer on  the  day  to  which  it  is  adjourned. 

64.  s.  12 

Where  two  sets  of  magistrates  have  a  concur- 
rent  jurisdiction,  and  one. set  appoints  a  ses- 
sion, the  jurisdiction  of  that  set  attaches  so  as 
to  exclude  the  other  set  from  appointing  an- 
other session.  iB,  a.  IS 

How  THE  SESSION  SHALL  BE  ADJOURNED. 

The  court  of  session,  when  regularly  opened, 
can  only  be  continued  by  adjournment;  and 
in  the  entry  of  such  adjournment  the  time  at 
which  the  original  session  commenced  must 
appear.  ib.  b.  14 

Instances  in  which  matters  transadted  at  session 
are  erroneous  for  want  of  a  proper  entry  of 
the  adjournment.  t^.  ■.  14 

If  a  session  be  once  dropped  it  cannot  be  re- 
newed. 1^.  8.  14 

The  same  number  of  justices  are  required  to  ad- 
journ as  to  open  and  hold  a  session.  65 

Who  ARE    BOUND    TO   ATTEND    THE   SESSION. 

The  sheriff  mu^t  attend  to  return  the  precept, 
and  to  take  charge  of  the  prisoners,    t^.  s.  15 

The  constables  of  hundreds  must  attend  to  make 
their  presentments.  ib. 

The  bailiffs  of  franchises  ought  to  attend,     ib. 

The  jurors  who  are  summoned  are  bound  to  at- 
tend on  pain  of  being  amerced.  t^. 

The  keeper  of  the  house  of  correction  must  at- 
tend, ib. 

And  justices  of  the  peace  for  the  county  ought 
to  attend,  and  give  their  assistance  to  open 
the  session  and  administer  justice,      ib,  s.  16 

The  power  op  the  session  oyer  its  own 

MEMBERS. 

This  court  has  no  authority  to  amerce  any  ^m^- 
tice  of  peace  for  non-attendance.        ib.  s.  17 

The  court  cannot  commit  a  justice  of  the  peace 
for  a  contempt  of  court,  or  for  using  actiona- 
able  expressions  to  a  fellow  justit^  of  the 


quorum* 


ib. 


Nor  can  they  bind  him  to  good  behaviour. 

ib.  8.  17 

But  iFa  jasticeof  the  peace  give  just  cause  to 
any  person  to  demand  surety  of  the  .peace 
against  him,  he  may  be  compelled  by  any 
other  justice  to  find  such  security.  ii. 

Of  a   general,  special,  and  ^^uarter  ses- 
sions. 

A  general  quarter  sessions  is  one  of  those  sessions 
which  arc  holden  in  the  four  quarters  of  the 
year,  pursuant  to  the  statute  of  2  Hen.  5.  c.  4. 

ib,B.  19 

Tlie  quarter  sessions  tire  on\y  a  species  of  the 
general  sessions.  6d 

A  special  sessions  is  that  which  is  holden  on  a 
special  occasion  for  the  execution  of  some 
particukr  branch  of  the  justices*  authority,  ib. 
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Who  mat  Practise  at  lEifioNj. 

J)y  fit  Geo.  2.  c.  40.  no  person  shall  act  as  a  so- 
licitor, attorney,  or  agent,  at  any  general 
4)inicter  aeasioDS,  unless  regularly  admitted, 
purauant  to  the  ft  Geo.  3.  c.  «3.       66.  s.  19. 

By  ta  Geo.  ^  c  45.  no  attorney  shall  permit 
aay  person  not  so  admitted  to  practise  at  ses- 
sions in  his  name.  >^-  s.  SO 

The  bill  of  an  attorney  for  business  done  at  ses- 
•toiMi  may  be  taxed  in  the  king's  bench. 

ti^.s.  211 

By  ««  Geo,  2.  c.  46.  no  clerk  of  the  peace,  or 

'  aheriff,  or  either  of  their  deputies,  shall  prac- 
-  tise  at  sessions.  t^-  >•  22 

In  what  manner  the  clerk  of  the  peace  is  to  be 

•    appointed.  «^'  (N) 

.Of  tub  ju&isdictiov  of  thb  sessions. 

The  sessions  may  proceed  by  presentment,  by 
information,  and  by  iiidtctmenL       ib.  s.  23 

l%e  justices  in  sessions  have  autliority  by  the 
fommissionofthe  peace  to  hear  and  deter- 
mine on  felonies  and  trespasses.         t(.  s.  34 

If  a  statute,  giving  the  sessions  jurisdiction,  be 
repealed  between  the  first  hearing  and  the 
final  determination,  it  is  an  abolition  of  the 
authority  of  the  sessions.  67 »  s.  25 

Where  an  authority  is  given  to  two  justices  of 
the  peace  to  do  any  act,  the  sessions  have  a 

;  concurrentjuriadiction,  except  an  appeal  be 
given  therein  to  the  sessions.  ib,  s.  36 

if  a  statute  direct  a  prpceeding  at  a  tpecial  ses- 
sions,'an  original  order  made  at  a  general 
quarter  sessions  is  bad.  f^.  s,  37 

The  quarter  sessions  may  proceed  by  informa- 
tion on  5  Eliz.  c.  4.  s.  39.  ib.  s.  38 

If  a  statute  authorize  the  sessions  to  "  hear  ajid 
determine/'  without  saying  by  information, 
they  must  prbceed  hy  indictment.  ib. 

The  sessions  have  no  power  to  judge  of  the  va- 
lidity of  a  deed.  67.  s.  39 

The  sessions  have  lio  jurisdiction  over  new- 
created  oflfenocs  which  are  not  against  the 
peace,  unless  the  statute  give  them  such  juris- 
diction in  express  terms.  ib.  s.  3() 

Instances  given.  ^h. 

The  sessions  are  bound  to  make  a  direct  and 
final  judgment,  and  cannot  refer  the  determi- 

•  nation  of  any  matter  that  comes  before  them 
to  other  persons.  ib,  s.  31 

But  the.sessions  may,  by  the  consent  of  the  par- 
ties* refer  a  thing  to  another  to  examine,  and 
may  report  to  the  court  to  determine  upon. 

ib,  s.  31 

The  seuions  may,  by  the  common  law,  proceed 
to  outlawry  on  indictments  found  at  sessions. 

/^.  S.33 

By  31  Jac.  1.  c,  4.  the' like  process  may  l>e  com- 
menced and  prosecuted  at  sessions,  on  any  pe* 
ual  statute  on  which  a  common  informer  may 

•  proceed,  as  in  an  action  of  trespass  vi  et  armis 
at  the  common  law.  68.  s.  33 

The  sessions  cannot  award  an  attachment  for  a 
contempt  in  not  obeying  ita  orders,  but  must 
proceecf  against  the  party  by  indictment.    iB. 

.iw  what  case  the  sessions  mat  amend 

proceediugs. 

By  5- Geo.  3.  c.  19.   the  sessions*  upon  all  ap- 


peals against  judgments  or  ardors,  mty 

soy  defect  of  fiNTM  io  such  oiigibial  jndnMnta 

or  orders  to  be  ameiided.  tl.  «.  34 

In  what  case  the  sessions  mat  award 

'  COSTS. 

By  8  &  9  Will.  3.  c  30.  8.  3.  the  quarter  ses- 
sions may,  on  any  appeal  concerning  settle* 
ments,  award  such  costs  and  charges  as  they 
think  reasonable  to  be  paid  by  the  party 
against  whom  the  appeal  is  determined. 

68.8.51 

By  8  &  9  Will.  3.  c.  30.  s.  6.  the  appall  may  be 
heard  at  a  general  or  quarter  sessions. 

68.  8,  96 

By  9  Geo.  l.  c  7-  s.  9.  the  justices  at  the  quar- 
ter sessions  at  which  the  appeal  is  determined* 
may  award  to  the  appellant  parish,  if  the  ap- 
|)cal  is  determined  in  iavour  of  such  parish,  so 
much  money  as  shall  appear  to  be  reasonable* 
to  be  paid  by  the  respondents,  &c.      69.  ^,  S7 

By  17  Geo.  2.  c.  38.  the  sessions  may  order  the 
party  in  whose  favour  an  appeal  against  a 
poors-rate  is  determined,  reasonable  cost% 
&c.  69.8.38 

By  13  Geo.  3.  c  78  s.  .30.  on  appeal  against  any 
order  made  under  the  highway  act,  the  sessions 
may  award  costs  i6.  s.  39 

By  18  Geo.  3.  c  19.  s.  5.  ou  appeal  by  overseen 
against  constables'  accounts,  the  sessions  may 
award  costs.  70.  s.  41 

And  if  the  party  do  not  pay  such  costs  as  the  ses- 
sions award,  an  indictment  will  lie  for  dis- 
obeying the  order.  71.  s.  4« 

A  mandamus  lies  to  the  sessions  to  allow  costs 
and  charges,  as  directed  by  tlie  above  statute. 

it.  8. 49 

The  sessions  need  not  state  in  an  order  for  costs 
and  charges,  the  particular  items  of  expense 
on  which  they  are  allowed.  ib,  s.  44 

The  sessions  cannot  order  costs  on  the  mere  ad* 
journment  of  an  ap|)eal.  ib.a,  AS 

When  the  sessions  mat  make  okdsr  mk* 
spegtino  the  county. 

By  9.  Geo.  3.  c  90.  the  sessions,  on  presentmen* 
by  a  grand  jury  of  the  state  of  the8liir«4iall, 
may  order  it  to  be  repaired,  &c.         «6.  s.  46 

By  14  Geo.  3.  c.  59.  the  sessions  may  once  a^year 
order  the  county  gaol  to  be  cleaned*  oikI  bet- 
ter regulated.  71.S.47 

By  14  Geo.  3.  c.  59.  the  quarter  ksmmis  nay  or- 
der tlie  several  courts  of  justice  in  the -county 
to  be  properly  ventilated,  the  pnaonento  be 
cloQthed,  the  cells  to  be  made  commodious, 
&c.  ^«-  ••  48 

By  14  Geo.  9.  c  59.  s.  3.  the  sessions  may  order 
the  expenses  respecting  the  county  fipols.  pri» 
8ons«  and  courts  of  justice,  to  be  levied  by 
rates,  &c.  ib.a.49 

If  «  fine  be  imposed  on  a  county  which  the  ses- 
sions think  illegal,  they  may  order  the  tre». 
surer  to  pay  the  expense  of  trying  the  ques- 
tion at  law  out  of  the  county  stock.    72.  s.  50 

The  sessions  also  may  order  the  treasurer  of  the 
county  to  pay  -the  expense  of  litigaHmf  *ny 
question  respecting  the  repair  of  highways, 

bridges,  fee.  »*• 

^  SEWERS. 
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»#Wip 


1  OnWBBo*' 

A  tfpcciAi  commMnMi'  or  oytr  tuA  tttwiuMT  nmy 

'  be  granted  f^r  inquiring  of  sewen,  ^c 

S5.  8.  t8 

A  etrHorttri  Hei  from  Icing's  bench  to  commis- 
sioners of  sewers,  notwithstanding  13  Eliz.  c. 
9.  says,  they  shall  not  be  compelled  to  make 
certificate  of  their  proceedings.  400 

But  the  Court,  before  they  will  suffer  the  return 
to  befiledy  will  hear  affidavitstrouceming the 
fiicts.  405.  8.  34 

SHEUIFF. 

See  Torn. 

Every  sheriff  b  a  principal  oonaenrator  of  the 
peace  within  his  county,  and  may  award  pro- 
cess of  the  peace.  38.  s.  4 

The  sheriff  is  bound  to  return  proper  juries  to 
the  sessions  of  the  peace.  d3.  s.  7 

By  ttat.  Weil,  the  sheriff  shall  have  counter 
rolls  with  the  coroner,  and  attend  with  bim 
to  take  appeals.  ,  84 

The  sheriff  having  a  Justice*s  warrant  directed 
to  him,  may  authorise  others  to  execute  it. 

135. 8.  f9 

Justices  of  assize  may.  punish  sheriffii  fbr  letting 
persons  to  twil  who  are  not  bailable.  140. 

s.8,9 

By  4  Edw.  3.  c.  t,  sheriffs  shall  not  let  to  main- 
prize  thoae  who  are  indicted  or  taken  before 
justices  of  the  peace.    See  Bail.  140 

By  14  Edw.  3.  c.  lO,  the  sheriflb  shall  have 
the  custody  of  gaote.  1 76.  s.  6 

In  what  cases  the  court  may  proceed  by  at* 
tachment  against  sberifis  for  not  executing 
a  writ.  SOS 

Where  the  court  may  proceed  by  attachment 
against  a  sheriff  for  aypreeeive  practice.      iB. 

Where  the  court  may  proceed  oy  attachment 
against  a  sheriff  for  not  executing  a  writ 
effectually.  909.  s.  4 

Where  the  court  may  proceed  bv  attachment 
'against  a  sheriff ^r  making  a  faUe  return  to 
a  writ  iB. 

In  all  suits  where  the  king  is  a  party,  as  in 
indictments  and  informations,  the  process 
ought  to  be  executed  by  the  sheriff,  and  not 
by  the  bailiff  of  any  franchise*  whether  it 
have  the  clause  of  non  omiitas  or  not.      396 

The  statute  t3  Hen.  6.  c.  8.  which  enacts, 
"that  sherifik  shall  continue  in  their  office 
no  longer  than  one  year,*'  cannot  be  dis^ 
pensed  with.  54f 

SIGN  MANUAL. 

The  sign  manual  importing  a  pardon  cannot 
bt  pleaded  as  a  pardon,  neither  will  it  re- 
store the  competency  of  a  witness.  551.  (N.) 

The  sign  manual  is  usually  the  first  progress  to 
a  pardon,  upoa  the  circuits  and  at  the  Old 
Bailey.  .5M 

SIMILITUDE. 

Although  similitude  of  hands  was  admitted 
as  gcwd  evidence  in  Sidneg*e  ca$e»  and  tlie 
propriety  of  such  evidenct  Was  only  doubted 

.   in  the  ease  qf  the  Senen  BiAaitet  ye^-it  ia 

VOL.  Jl, 


held  thai  8imilitude  of  hands  ia  not  evidenea 
Id  any  arimfaial  case.  597.  s.  60 

SIMONY. 

How  far  a  eimonisi  may  take  advantage  of  a 


549^8.56 
mispriaionf, 
640.8.26 


pardon  for  simony. 
Queere,  whether  a  pardon  of  all 
&c.  <cc.  will  extend  to  simony. 

SMUGGLERS. 

See  RcwARO. 

SOJOURNEa 

• 

A  sojourner  being  in  the  house  at  the  time  of 
-the  robbery,  doth  not  bring,  the  case  within 
the  5  &  6  Edw.  6.  c.  9.  which  excludes  rob- 
bery from  clergy  committed  in  any  dwell- 
ing-house,  the  owner,  hie  wife^  children,  or 
servants,  Being  therein.  494 

SON  ASSAULT. 

Where  pleadable  tH  5«r  to  an  appeal  of  maf^ 
hem.  tS8 

SPECIAL  HEIR. 

No  special  heir  by  custom  of  Borough  En^Usk, 
or  otherwise,  can  bring  an  appeal  of  death. 

«35 

SPINSTER. 

« 

Where  a  gentleman  or  gentlewoman  is  named 
spinster,  the  wrong  addition  may  be  pleaded 
in  abatement  1269..  «•  103 

**  Spinster**  is  a  good  addition  for.  the  eitate 
and  degree  of  a  woman,  and  ftrhaips  also  fe# 
that  of  a  man.  f69.  s.  Hi 

STAR-CHAMBER. 

Whether  the  star-chamber  had  a  general  su- 
perintendency  over  other  courts.  208 

STATUTES. 

A  statute  making  a  new  law  concerning  an 
old  offence,  appointing  certain  justices  to 
execute  it,  does  not  exclude  the  jurisdiction 
oftheking:*s  bench.  7 

A  statute  which  appoints  that  all  crimes  of  a 
certain  denomination  shall  be  tried  before 
certain  judges,  does  not  excjude  the  jurisdi^ 
tion  of  the  king's  bench  without  express  qe- 
gative  words.  9 

Where  a  statute  creates  a  new  offeufs^  a|id 
erects  a  new  jurisdiction  for  the  punishment 
of  it,  and  prescribes  a  certain  method  of  pro> 
ceeding,  it  is  questionable  whether  the  kind's 
bench  hath  jurisdiction.  i^. 

Affirmative  statutes  shall  not,  without  expr^ 
words,  b^  construed  to  take  away  the  juri»» 
diction  of  an  ancient  cou rt  IS 

Whether  the  statute  de  officio  coronatoris,  bc« 
ing  directory  and  in  affirmance  of  the  com- 
mon law,  leave  the  power  of  the  coroner  sa 
it  found  it.  79»  «0 

Wherever  a  statute  gives  to  any  one  justice  of 
peace  a  jurisdiction  over  any  ofieuce,  or  a 
power  to  require  a  person  to  do  a  certain 
thing,  it  impliedly  give*  a  power  to  such 
justice  to  issue  a  warrant  for  the  purpose. 
^^  l|3 

■        31  All 
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•AH  itatuieB  tote  to  be  coMtnied  ttricHy'  in  -fti- 
'  TOur  of  life,  and  uo  parallel  ^  case  .  which 
comes  within  t|ie  mme  mischief  shall  be 
construed  to  be  within  the  purview  of  them, 
unless  it  can  be  brought  within  the  meaning 
of  the  words.  188.  s.  l6. 482 

"Wherever  a  statute  prohiBits  a  matter  of  public 
*    grievance,  or  commands  a  matter  of  public 
convenience,,  an  offender  is  punbhable  at 
the  suit  of  the  party  grieved,  audby  way  of 
indictment,  unless  such  proceeding  be  ex- 
pressly excluded.  «    289 
•A  statute  which  extends  to  private  persons,  or 
to  matters  of  a  private  nature,  will  not  bear 
an  indictment.  iB, 
"Where  a  statute  makes  a  new  ofience  which 
was  no  way  prohibited  by  the  common  law, 
and  appoints  a  particular  manner  of  proceed- 
ing, without  mentioning  indictment,  no  in- 
dictment can  be  maintained.  4 
If  a  statute  give  a  recovciy  by  action  of  debt, 
;    bill,  plaint  or  information,  or  otkerwue,  it 
authorises  a  proceeding  by  indictment.    290 
Where  a  statute  adds  a  further  penalty  to  an 
offence  prohibited  by  the  commoo  law,  the 
offender,  at  the  election  of  the  prosecutor, 
may  be  indicted  at  common  law.               iB, 
If  such  indictment  conclude  amtrafomuim  sta' 
tutif  and  cannot  be  made  sood  upon  the 
itatufe,  it  may  be  maintained  as  at  common 
law,  and  the  words  contra  fomuati  itaiuti 
rejected.                                                  «90 
Where  new  created  offences  are  only  prohibit- 
ed by  a  general  prohibitory  clause  of  a  statute, 
an  indictment  will  lie.                     t^.  (N)  2 
Where  there  is  a  prohibitory  particular  clause 
specifying    only  particular  remedies,  there 
such  particutor  remedy  must  be  pursued.   ib» 
Where  an  offence,  not  so  at  common  law,  is 
made  an  offence  by  statute,  an  indictment 
will  He  where  there  is  a  sutistautiveprohibit- 
'  ory  clause,  though  there  be  •  afterwards  a 
particular  prdviHon  and  remedy  given,      ib, 
No  indictment  will  lie  where  the  statute  is  not 
prokihitory,  but  only  inflicto  the  forfeiture, 
'  and  specifies  the  remedy.                           ib^ 
Where  the  offence  was  punishable  before  the 
statute  which  prescribes  a  partinUar  method 
*  of  punishing  it,  there  such  particular  method 
iscumulativiB.                                             iB» 
But  where  a  statute  appoints  a  particular  mode 
of  punishment  for  an  offence  which  was  not 
punishable  before,  there  the  pariitular  mode 
'  must  be  pursued,  and  not  the  common-law 
inode  of  indictment.                                  t^. 
An  information  may  be  brought  for  offences 
against  statutes  unless  a  different  mode  is 
prescribed.                                               iB, 
What  ought  to  l)ethe  form  of  the  body  of  an 
'  indictment  on  a  statute.    See  iNoicTHBirT. 
Where  an  offence  is  made  felony  -  by  statute, 
it  shall  have  the  bepefit  of  clergy,  unless  it 
'  be  expressly  excluded  from  it.                 476 
Where  a  persbn  is  denied  clergy  by  a  stiitute 
-  excluding  it  from  the  crime,  the  indictment 
'  and  evidence  must  expressly  bring  the  cflK 
'  within  the  word*.                                    476 


Where  a  atatnte  mkeian  oflhaoe 
felony,  it  gives  it  the  liM.  incident!  fbnt 

'  long  to  a  treason  or  felony  at  common  law.  ii 

Whether  a  statute  may  be  dispensed  with.  (^Sem 
Pardoit,  Dispxvsatiox). 

How  the  words  '*  eudi  offeneee"  and  **  smek  of- 
fendere**  in  a  statute,  shall  be  construed  to 
mean  "  emch  in  mieehief'  and  '^jiicft  m  »m»»- 
venienee*^*  4S1«  a.  4^ 

STEWARD. 

See  Peers. 

The  nature  of  the  office  of  lord  high  steward. 

5 

None  under  the  degree  of  nobility  can  be  ap- 
pointed lord  high  steward.  6 

The  high  steward,  in  the  court  of  the  high 
steward,  is  sole  judge  in  matters  of  law. 

6.  noiism 

The  lord  high  steward  is,  by  virtue  of  bin 
office,  a  conservator  of  tiie  peace.       98.  a.  3 

In  what  manner  a  lord  high  steward  is  to  be 
created  for  the  trial  of  a  peer,  and  the  pro- 
ceedings therein.  56i 

In  what  manner  the  peers  may  require  the  opi- 
nion of  the  high  steward,  or  of  the  judges. 

585 

Whether  the  court  of  the  high  steWBfd  may 
l>e  adjourned.  58S 

A  writ  of  error  lies  in  the  king's  bench  of  an 
attainder    before   the  lord  high   steward. 

502.  a.  17 

An  indictment  before  J.  S.  steward,  must  shew 
to  whom  he  is  steward.  cli.  85.  a.  119 

STOCKS. 

See  Torn. 

STROKE. 

In  what  manner  the  death  must  k>e  laid  in  an 
indictment  or  appeal  where  the  party  dies 
on  one  day  of  a  stroke  given  on  another. 
(See  Appeal.) 

Whether  it  be  necessary  to  shew  tlie  time  of 
the  stroke  as  well  as  the  death.       X54.  a.  90 

The  word  pereumt  necessary  in  an  appeal  of 
death  where  the  fact  will  bear  it  350.  a. 


SUBPOENA. 

fn  prosecutions  for  misdemeanors  the  defendant 

Kmay  take  out  Mpeena"*  of  course.   613.  s.  165 

And  since  the  statute  1  Anne  9.  which  ordains 

that  the  witnesses  for  the  prisoner  shall  be 

sworn,  process  may  l>e  taken  oiit  against  tbem 

in  any  case. .  6lt 

SUMMONS. 

Whether  a  sessions  of  the  peace  may  be  bolden 
without  summons.'    (See  Sessions.) 

ch.  8.  8*  44 

SUNDAY. 

• 

An  indictment  cannot   be  well  taken 
Sunday.  93. 

SUPERSlfiDEAS. 

See  Sebsiovs. 

Hie  attthorltl of  juitloea of  ayar  mnAl 


A  TASLE  OF  PRINCIPAL  MA17ISRS. 


'rmvfhm  «Mpeiided  by.  writ  id$itp€nedm$f  od 
pniof  that  the  commiHioa  wa»  unduly  gnut- 
ed«  80.  f.  3 

A  precept  by  two  juiticet  for  the  flummon  of  a 
aetsioH  of  the  peace  cannot  be  tMpfffMM  but 

.    by  writ  out  of  chancery.  63 

How  faracerft'omrtahaU  bcatupenaeieMtothe 

.    Court  below  {S$e  Certiorari). 

On  a  pardon  allowed  in  the  king's  bench,  the 
party  may  have  a  gitpersedMu  to  the  exche- 
quer to  stop  the  process  there  on  an  estreated 
amercement.  55*.  s.  69 

How  ftur  a  defendant  coming  in  by  eapuu  utla- 
gatHtn  may  avoid  an  outhiwry  in  the  common 
pleas  by  shewing  that  he  purchased  a  mper- 
tedetut  and  deUvered  it  before  the  quinio  ex- 
metu9.  650 

SURETY. 

|n  what  case  the  pardon  of  the  principal  will 
operate  as  a  discbarge  of  the  surety.  539.  s.  33 

SURGEONS. 

Surgeons  are  exempted^  during  the  time  they 
practise,  from  serving  the  office  of  constable. 

101 

SURNAME. 

i      Sit  AbA^UMEVT,   NamB.   MlSNOMftR. 

If  a  writ  of  appeal  omit  the  appellanfs  surname, 
being  under  the  degree  of  Jiohility,  it  may  be 
abated  by  the  court  ex  officio.         259.  s.  101 

If  there  be  a  mistake  of  the  surname  of  an  appel- 
lant, the  writ  may  be  abated  upon  the  excep- 
tion or  plea  of  the  party.'  ib.  s.  101 

SURPLUSAGE. 

Where  there  is  a  eufficient  eertainiy,  the  addi- 
tion of  a  farther  uncertain  or  unintelligible  de- 
scription will  do  no  hurt,  but  shall  be  rejected 
as  superabundant  and  surplusage.  250 

Where  a  speciiBtl  verdict  is  perfect,  without  cer- 
tain words  therein  inserted,  they  may  be  re- 
jected as  surplus.  623.  s.  10 

SURVIVOR. 

Where  two  joint  owners  of  goods  are  robbed, 
the  survivor  may  bring  an  appeal.  237 

SUSPICION. 
See  Bail.  Arrist. 

TAIL. 

In  what  cases  an  estate  in  tail  is  forfeited  by  an 
attainder  of  treason  or  felony.  637—^9 

TAVERNS, 

Inordinate  haunters  of  taverns  are  indictable  at 
the  torn.  106 

TAXATION. 

It  is  a  contempt  not  to  pay  costs  after  taxation 
by  the  master.  -    222.  s.  37 

TENOR. 

By  the  charter  of  the  ciiy  of  Landwt,  only  the 
tenor  of  a  record' can  t>e  remorcd  from  thence. 

.       .r  .836 


v.-f 


And  it  is  said,  this  extendi  to  HfuWaMr  at  well 
as  Ltmdnm.  ib.  noU  in  mmrg. 

How  fiur  a  vortoiuw  is  fotal  when  an  instrument 
is  set  out  in  an  indi^^troent  eeewndum  tenorem 
Mfnea/m.  6A5,  s.  180 

TENURE. 

Who  may  be  conservators  pf  the  peace  by  tenure. 

ch.  8.  B.  T 

TESTE. 

Where  the  king's  bench  proceeds  on  an  offence 
removed  by  certiorari^  there  must  be  fifteen 
days  between  the  teete  and  return  ofevery  pro- 
cess. 10'  ••  14 

The  precept  for  a  session  of  the  peace  must  be 
teeted  by  two  justices.  63.  s,  7 

Process  for  treason,  fidony,  or  trespass,  from  a 
county  palatine,  shall  be  totted  in  the  name  of 
him  who  hath  the  franchise.  394.  s.  7. 

Process  from  the  king's  bench  ought  to  be  under 
the  teste  of  the  chief  justice.  ib*  s.  8 

Process  ought  to  be  under  the  teste  of  the  first  in 
a  commission.  *^* 

What  shall  be  removed  by  a  writ  of  error,  or  re- 
cordare*  between  the  teste  and  return. 

414.  s.  73 

Where  a  Term  intervenes  between  the  teste  and 
return  of  a  capias^  it  is  discontinuance. 

417.  s.  88 

If  process  be  tested  after  the  day  of  the  return  of 
the  first  process,  it  is  discontinuance.  t6.  s.  85 

TITHES. 
Aifs  Certiorari. 

TORN. 

The  sheriff's  torn  is  the  kinjf's  court  of  record, 
for  redieastng  eomnwm  gnevemces  within  the 
county.  .     ^ 

The  sheriff  ought  to  make  his  toni  or  circuit 
throughout  every  hundred  in  his  county  twice 

hi  the  year.  *•  "L* 

All  the  inhabitants  of  each  hundred  above  the 

age  of  twelve  years,  unless  speciallyexeropted, 

are  bound  to  attend  the  torn,  and  take  the 
oath  of  allegiance,  &c.  »*• 

The  words/rMiA  fMige  or  lytiktM^xplamed.  Uu 
The  style  of  thesheriff^atorn.  i*.««5 

By  Magna  Cb  arta,  the  torn  shall  be  held  only 
twice  a  year  in  every  hundred,  at  the  accus- 
tomed place.  ^  V  f*.  * 
By  SI  Edw,  3.  cl5.  the  torn  isto  be  held  within 

a  month  after  Eaetn  and  Mu^taelmas,        tfr. 

The  sheriff  is  indictable  ibr  holding  his  torn  at 
another  time,  or  at  an  unusual  place»  and  an 
indictment  ibund  thereon  ia  void.  tfc.  s.'6 

Qi/<er0,  if  these  statutes  extend  to  the  court- 
leet.  '^*  ^  ^ 

Every  caption  of  an  indictment  at  the  torn 
ought  to  set  forth  the  day  whereon  it  was 
taken.  ^2.  s.  9 

All  persons  who  arc  bound  to  appear  at  the 
torn  are  not  within  the  jU<.lf«rto«,  which 
allows  suit  serviee  to  be  performed  by  at- 
torney. »*•  «•  ^^ 

All  servants  as  well  as  masters  are  bound  to 

.  DUf  tuch  suit ;  and  if  a  master  suffered  a 
■^  '  servant 
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•e«vftatl»coDtliMl»»  ycM-bna  ft  daV  wHV 
«ttt  betes  enrolled  in  a  d§eetinmy,  be  %as 

■MClilUMf.  '  ib» 

Hot  tenants  IB  «icMiadmi«iii«'ypftram»»  peers, 
and  women,  are  exempted  (nun  attending 
the  torn,  ib,  s.  U 

No  man  can  belong  to  two  leets,  and  there- 
fore he  shall  do  service  at  that  only  within 
the  precincts  of  which  he  ruidet  or  iUeps. 

t6.  s.  13 

The  sheriff  or  his  stewaird  may  Amt  md  d«- 
Utmime  anj  ofience  within  his  jurisdiction, 
being  indicted  before  bim,  except  Plxas 
OF  THE  Crown.  93.  s,  13 

This  exception  does  not  restrain  the  jyower 
of  taking  indictments   or   presentments. 

ik.  s.  14 

The  sheriff  in  his  torn,  being  a  judge  of  re- 
cord, may  fine  an  offender  for  a  contempt 
of  coort,  or  for  a  non-compliance  with 
that  which  the  jurisdiction  requires.        t*. 

Such  fines  most  be  several,  and  not  joint, 
except  a  whole  vill  be  fined.  ih.  s.  16 

The  sheriff  may  award  a  fine  or  amercement 
for  contempts,  &c.  and  amerce  any  person 
imdicted  for  an  offence  not  capital  within 
his  jurisdiction  without  any  nirther  pro- 
ceeding or  trial.  94.  s.  17 

Au  amercement  being  a  judgment,  that  the 
party  shall  be  tn  tHrnnevrdia  damwi  ngisy 
and  a  judicial  act  does  not  require  the  as- 
sent of  a  jury.  ib.9.  13 

The  award  of  a  miterieardia  is  only  to  autho- 
rise others,  via,  afieerors,  to  fix  the  sum 
which  the  party  is  to  pay  to  the  king ;  and 
therefore  there  is  no  necessity  to  mention 
a  sum  certain.  94 

If  the  amercement  be  for  a  contempt  of 
court,  it  may  be  settled  by  the  judge  him- 
•df,  and  needs  no  other  t^Mrmmt. 

95.  s.  19 

No  fine  for  a  contempt  is  within  the  statutes 
which  require  an  amercement  tobec^eer. 
«*.  .  ib. 

Tbe  king  or  Iprd  have  an  election  of  common 
right  either  to  distrain  or  to  bring  an  action 
of  debt  for  such  fines  and  amercements. 

•ks.SO 

£very  MMffiy  of  this  kind  ought  expressly  to 
shew  that  the  offence  was  committed  with- 

.    in  the  jurisdiction  of  the  court,        %h.  s.  ^\ 

It  is  not  necessary  to  allege  it  in  the  present- 
ment itself,  but  such  an  allegation  will  per- 
haps supply  the  want  of  the  averment  of 
jturisdiotion  in  the  pleadings.  ih, 

ftiuartf,  if  it  be  necessary  expressly  to  allege 
that  the  offence  was  t&mmiUed  as  well  as 
thai  it  was  presented,  &c.  ib, 

k  is  safest  in  setting  forth  a  presentment,  or 
an  affeerment  of  an  araeroement,  to  shew 
the  names  of  the  presentors  and  affeerors. 
&4  fiMTtt,  if  the  names  of  tbe  prcsenton 
are  necessary  in  repfevin.  96.  s.  23 

Notice  of  the  holding  of  the  oourt  need  not 

^  be  sbewn^  for,  being  of  record,  all  persons 
within  th^  jurisdiction  shall  be  intended  to 
bave  notke  ofit  .  9Ks»*fi 


It  ianot  nceesitry  In  an  memtfff  fot»<llatil.ai 
for  a  fine  or  amercement  to  shew  that  the 
pdrty  had  previous  notice  what  it  was.  t^. 

Distress  is  incident  of  common  ri^bt  to  tbe 
sheriffs  torn,  if  the  offence  be  incidental 
to  the  jurisdiction.  ih» 

But  for  a  duty  of  a  private  nature  no  distreta 
can  be  maae  without  a  special  costoml  ihm 

Tlie'^sheriff  ma^  distrain  any  lands  of  tbe 
offender  within  the  county  or  precinct,  ex- 
cept lands  in  the  king's  possession,  for  tbey 
are  wholly  out  of  tne  jurisdiction  of  the 
coort  96.  a.  16 

Tbe  sheriff  may  distrain  in  the  highway  not- 
withstanding the  If  at.  Mart^bri^,  tftu  a.  ^ 

Fines  and  amercements  being  for  a  pctaonal 
offence,  no  stranger's  beasts  can  lawfuily^ 
be  djstrained  for  thero,~although  they  ha^ve 
been  U^aM  et  eouckant  on  tbe  lands  of  tbe 
offender.  ih,  a.  eS 

Tbe  goods  distrained  may  be  sold  within  a 
reasonable  lime  after  tlie  distress.  97.  s.  29 

No  bailiff  can  distrain  without  a  special 
vrarrant  for  so  doing,  and  in  jastification 
of  mich  distress  the  warrant  must  be  cet 
forth  in  the  mowry,  ih,  s.  30 

In  replevin,  it  must  be  averred 'that  the  defen- 
dant was  gdilty.  In  trespass  the  oonvietion 
is  sufficient  to  justify  tne  officer:  but  tbe 
amercement  must  appear  to  have  been  by 
the  court,  and  not  by  the  jury.     i^.  neCu. 

In  wwMftce,  the  sheriff  may  amerce  the  per* 
son  presented,  or  order  an  abatement  with- 
out any  amercement,  and  if  he  disobey 
SQch  order  he  shall  forfeit  without  further 
proceeding.  ih,  a.  33. 

No  such  pain  can  be  affeered  for  any  less  suoi 
than  what  is  at  first  set.  A 

The  authority  of  the  sheriff  in  bis  torn  In  re- 
lation to  the  appointment  of  constables, 
and  the  nature  and  antiquity  of  that  oflSce* 
{See  Covsr  AEhZs)  97—103 

The  sheriff  in  his  torn  may  inquire  of  all 
TREASONS,  except  such  as  are  created  by 
statute.  105 

The  sheriff  may  also  enquire  of  all  fbloniks 
at  common  law,  except  r^pe,  which  being 
an  offence  made  felony  by  statute,  though 
originally  a  felony  at  common  law,  he  can 
enquire  of  it  as  a  tretpmet  only.        ib,  s.  5S 

An  assault  and  battery,  if^ere  be  hU^deked, 
is  inquirable  in  the  torn ;  for  otherwise  it 
is  not  a  common  grievance,  ^  but  a  private 
injury  onfy.  105 

The  common  breaking  of  fences  and  pound 
breaches  are  within  the  cognizance  of  the 
torn.  106.  s.  55. 56 

Purprestures,  mortmains,  tffMiure/^tJvr,  waifs, 

'Strays,  wrecks,  &c.  belonging  to  the  king 

are  inquirable  at  the  torn.    Sed  Qakte  as 

to  the  seizure  of  such  things  as  belong  to 

the  lord.  i5.  s.  5r 

AH  conamon  nusances,  annoyances,  bawdY- 
houses,  victuallers,  assize  of  beer   and  ale 

ainoiihe  assixoof  inad)^  neglecting  tl> 
d  feiia,  false  weighta  and  ncasoresi  com- 
mon barrators*  scoraii  eavet^roppen» 
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:.  lec.u*  liltituLtbe  inriadictioa  9f  dwtani. 

Every  vill  Vithin  the  precinct  of.a  torn  shall 
hare  a  pair  of  stocks  on  pain  of  52.  t^.  s.  59 
A  man  cannot  be  amerced  in  a  court  leet  for 
surcharsing  a  comaion*  107.  s.  61 

Qmart,  whether  a  matter  concerniutr  the  pri- 
vateinterestof  the  lord,orof  the  inhabitants 
of  a  leet,  can  be  brought  within  the  jurisdic- 
tion of  the  torn  by  oustoro.  t'A.  s.  62. 
The  offence  need  not  arise  within  the  particu- 
.   lar  hundred ;  it  is  triable  if  it  arise  within 
the  county ;  but  preseniaiions  must  be  of 
ofiiftnces  within  the  hundred.  iB. 
Tht  inhabitants  of  one  liaillwick  shall  not 
.  be.compellabletoserve  as  jurors  for  another. 
.  .  ih. 
No  offence  arising  within  the  precincts  of  a 
^  leet  is  enouirable  at  the  torn*  unless  on  the 
default  of  the  leet,  which  neglect  must  be 
alleged  in  the  pleadings*  ■  ib. 
By  Siat.  We^U  2,  c.  13.  the  sheriff  shall  take  no 
inquest  but  by  twelve  lawful  jnen  at  leasts 
.  who  shall   put  their  seals  to  such  inquisi- 
.   tions.                                                108.  s.  64 
This  act  respects  such  inquisitions  only  as  are 
a  foundation  for  imprisonment,  and  not  in- 
quisitions for  offences  for  which  the  party 
.  cannot  be  apprehended.          108.  iVb/e(7) 
If  there  be  more  tlian  twelve  jurors,  the  seals 
of  any  twelve  of  them  are  sufficient.  t6.  s.  65 
By  1  Rich.  S.  c.  4,  jurors  at  the  torn  shull 
have  yearly  20s.  freehold* or  Sfis.  8d  GO|i]^- 
.   hold,  on  pain  of  40s.  and  rendering  their 
indictments  void.                            it,  s.  66 
ihutr$.  If  courts  leet  are  within  these  statutes. 

By  1  Edw.  3.  c.  17.  indictments  taken  at  the 
torn  shall  be  by  roll  indented ;  one  part  to 
remain  with  the  indictors,  and  the  other 
trith  the  Court,  so  that  one  part  may  be 
delivered  to  the  justices  of  assise,  ti.  s.  68 
Presentments,  not  being  necessar}r  to  be  ore- 
sentcd  to  the  justices,  are  not  within  triese 
statutes:  they  need  neither  to  be  indented 
nor  sealed.  ih»  Note  (9) 

This  statute  extends  to  courts  leet    i6w  s.  69 
The  general  practice  of  the  torn  was  to 
.  impannel  both  a  grand  and  petty  jury. 
—Presentments  were  made  b^'  the  Iieadbo- 
:  rough)  affirmed  by  the  petty  jury,  and  then 
confirmed  by  the  grand  jury.       A09.  s.  70 
By  t3  Edw.  3.  c*  9«  the  sheriff  is  restrained 
from  taking  indictments  by  commission  or 
writ  t^.  s.  71. 

By  1  Edw.  4.  c.  2.  all  sheriffs  in  their  torns, 
except  in  London,  are  restrained  from  a- 
•  wardmg  process  to  iery  fines  and  amerce- 
.  menis  on  indictments  or  presentments 
Ibnnd  before  them^  and  are  ordered  to  de- 
liver such  indictments,  &c.  to  the  justices 
of  the  peace  at  their  next  sessions,  who 
ibali  have  pawer  to  award  process  thereon, 
&c.  &c.  ib. 

Not  onl^  the  judge  of  the  tornt  by  this  sta- 
.  tute»  IS  punishabie  for  awarding  aujch.for- 
.  bidden  prooeas,  hut  also  the  officer  for  de- 
nying it.  110. 1.74 


hi-wfatat  maoner  in^otaicnlk  la  th«  Hhuairp 
torn  may  be  traversed,  tried^and  deter- 
mined. 1 U 

llie  torn  has  no  power  to  try  <  traterw.    i|w 

TRANSPORTATION. 
See  RuRNiHO  in  the  Hand. 

Transportation  is  a  species  of  punishment 
unknown  to  the  common  law.  50T 

The  origin  of  this  punishment.  508 

By  4  Geo.  1.  c.  ii.  an  offender  convicted  of 
grahd  or  petit  larceny,  or  other  offence 
within  the  benefit  of  clergy,  and  liable  on* 
ly  to  burning  in  the  hand,  or  whipping, 
may  be  transported  to  America  for  seven 
years.  ib. 

Where  an  offender  is  convicted  of  any  offence 
excluded  from  the  benefit  of  clergy,  and 
the  king  shall  extend  his  mercy  on  condi* 
tion  of  transportation  to  America,  and  such 
intention  shall  be  signified  by  a  secretary 
of  state,  a  court  of  competent  authority 
may  allow  such  offender  the  benefit  of  a 
pardon  under  the  great  seal.  ib,  s.  139 

Buyers  or  receivers  of  stolen  goods  knoofingly 
shall  be  transported  to  America  for  fourteen 
years,  Ace.  &c.  ib,  s.  140 

The  king  may  at  any  time  dispense  with  ai^ 
such  transportation,  and  allow  the  return 
of  the  offender.  i6.  s.  141 

Offenders  transported,  who  shall  serve  the 
term  of  transportation,  shall  be  consi* 
dered  as  pardoned  of  the  crime  for  which 
they  were  transported.  ib^  s.  14f 

By  6  &eo.  1.  c.  23.  the  powers  of  4  Geo,  I. 
c.  11.  are  given  to  any' subsequent  court  of 
like  authority,  notwithstanding  such  sub- 
sequent court  may  be  held  at  a  different 
place  from  that  in  vv'hich'  the  offender  was 
tried  and  convicted.  509 

By  5  Geo.  4.  cb.  84.  the  laws  respecting  trans* 
portation  reduced  into  one  Act.     Ad^nda. 

TRAVERSE 

iS'^^   Escape,  Appeal,  Breakikc   pei- 
sON,  CoROMia,  Torn. 

TREASON. 

Justices  of  gaol-delivery  have  power  to  deli* 
ver  the  gaol  of  persons,  committed  for  high 
treason.  29.  s.  4.  54.  s.  4 

Treas6n  being  against  the  peace  of  the  king, 
any  justice  of  the  peace,  either  on  his  own 
knowledge,  or  the  complaint  of  others^ 
may  cause  any  person  to  be  apprehended 
for  this  offence;  and  may  take  theexaml- 
nation  of  such  offender,  and  the  informa- 
tion of  the  witnesses  pursuant  to  the  statute 
of  rhilip  and  Mary.  54 

The  statute  of  6  Hen.  8.  c.  6,  which  author- 
ises the  king's  bench  to  send  down  the  bo* 
dses  of  felons  and  n|urderers,  together  with 
their  indictments,  to  be  tried  in  the  coun- 
ties where  the  ofiences  were  committed* 
shall  not  t>e  extended  to  high  treason. 

•     9.  s.  9 

Persons  apprehended  of  dangerous  ribts  !»• 
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morning  vf  Ugh  treaion  aire  exduded  from 
r^jOeviH  by  tiie  sheriff  bj   the  siaL  West 

159.  S.45. 

Tlie.kingf's  bench  may  but  s  person  cDinmit- 
ted  for  high  treason.  Vto.notis 

Qumrtf  Whether  one  who  khowin^ly  opposes 
the  arrest  of  a  [>er8on  guilty  of  high  treason 
be  therefore  guilty  of  nigh  treason  himself. 

182.  8.  1 

Whether  the  offence  of  breaking  prison  can 
ever  amount  to  the  crime  of  nigh  treason. 
{S€9  Brbaking  Prison).  Ifl3, 184 

Id  escape*  if  the  prisoner  committed  were 
guiltv  of  high  treason,  it  is  high  treason 
whether  the  party  be  ever  convicted  or  not. 

197 

A  stranger  who  knowingly  rescues  a  person 
committed  for  and  guilty  of  high  treason, 
is  in  all  cases  guilty  of  high  treason.      202 

The  offender  may  be  immediately  arraigned 
for  the  high  treason,  or  for  the  misprision. 

ih. 

Standing  mute  upon  an  arraignment  of  high 
treason  is  equivalent  to  a  conviction.    461 

The  privilege  of  sanctuary  never  extended 
to  nigh  treason.  /  469 

There  are  no  accessaries  in  high  treason. 

.   437.8.2 

Whatever  will  make  an  accessary  before  in 
felony,  will  make  him  a  principal  in  high 
treason.  ib, 

A  distinction  applied  to  this  rule  between 
treasons  touching  the  king's  death  and 
other  inferior  species  of  treason,  respect- 
ing the  mode  of  trial.  ih,  (N)  1 

The  same  receipt  of  an  offender,  which  will 
make  the  receiver  an  accessary  after  the 
fact  in  felony*  will  make  him  a  principal 

.  in  high  treason.  ih,  s.  3 

In  what  manner  treason  is  excluded  from  the 
benefit  of  clergy  {See  Clergy). 

By  7.  Will.  3.  c.  3.  persons  indicted  of  high 
treason  shall  make  full  defence  by  two 
counsel.  556 

In  what  manner  a  person  indicted  of  high 
treason  shall  have  a  copy  of  his  indict- 
ment, &c.  &c.  {See  Copy  or  Indict- 
ment). 

What  evidence  is  necessary  to  support  an  in- 
dictment of  high  treason.  599 

What  forfeiture  ensues  upon  an  attainder  of 
high  treason  {See  Forfeiture^.  *  cb.  49 

For  the  trial  of  treasons  beyond  the  sea  {See 
.  (County  Indictment). 

The  judgment  in  high  treason.  625. 

TREASURE  TROVE. 
S<M  Coroner.    Torn. 

TRESPASS. 

A  court  which  \%  not  of  record  cannot  even 

hold  plea  of  a  common  trespass  vietarmis. 

.  .    4.8.jl4 

The  word  **  trespass/*  is  of  a  very  general 

>  extent,  and  in  a  large  sense  not  only  com- 

:  prebflpids:  all  inferior  offepces  wbfch  are 


properiy  and  diirectH  against  ihepeaco,  bnC 

also  air  others  which  are  only  so  by  cod- 
struction.  55.  s.  6f 

There  can  be  no  accessaries  in  trespass.  437.  s.  t 

I  Whatsoever  will  make  a  man  an  accessary 

before  in  felony,  will  make  him  a  principal 

in  trespass.  iln 

Wherever  a  man  commands  another  to 
commit  a  trespass,  and  he  does  it,  the  per- 
son commanding  is  equally  guilty  as  if  he 
had  done  it  himself.  fd.' 

Whoever  agrees  to  a  trespass  on  landsor goods, 
thereby  becomes  a  principal:  but  not  in  a 
trespass  on  the  person,  ih.  s.  4> 

No  one  shall  be  adjudged  a  principal  ih  any 
common  trespass,  for  barely  receiving,  &c^ 
the  offender.  438. 

What  offences  shall  be  included  under  a  ge- 
neral pardon  of  all  trespasses.        540.  %.  26 

On  an  indictment  for  felony,  if  the  offence 
amount  only  to  trespass,  tne  offender  can- 
not be  found  guilty  of  the  trespass  on  that 
indictment.  Sed  Qu^re^  if  the  special  cir- 
cumstances of  the  trespass  be  set  forth« 

If  a  tury  find  a  special  verdict  for  felon^jr, 
and  it  be  adjudged  only  trespass,  qyuwo^  if 
judgment  may  be  given  on  it  for  trespass 
only.  i5. 

On  an  indictment  for  trespass,  if  the  fact  ajp-r 
pear  felonious, judgment  may  be  given  tor 
trespass,  for  it  is  in  the  election  of  the  king 
to  proceed  either  for  the  trespass  or  the  fe- 
lony. i£. 

Whetner  a  former  recovery  or  acquittal  may 
be  pleaded  in  bar  of  trespass  (SeeKMiWiM* 
FoisAauiT). 

TRIAL. 
See  County. 

Stewards  of  leets  cannot  try  any  person  in- 
dicted before  them,  but  must  refer  the  trial 
to  the  gaoKdelivery.  92.  &  15 

In. what  manner  indictments  in  the  sheriff's 
torn  are  to  be  tried.  lll.s.  75 

Neither  the  torn  nor  the  leet  have  any  power 
to  try  a  traverse.  t^.  s.  76 

Justices  of  peace  may  try  a  man  indicted 
before  the  sheriff  in  his  torn.  ib. 

By  1  &  8  Phil,  and  Mary,  c.  10.  all  trials  of^rca- 
son  shall  be  according  to  the  common  law : 
constructions  on  this  statute.  S53 

In  what  manner  the  accessary  shall  be  tried 
where  the  offence  arises  In  a  different  ooun* 
ty  from  that  of  the  principal  (iSwAccBs- 
sary). 

In  what  cases  and  in  what  manner  it  shall 
be  tried,  whether  one  who  stands  mute  do 
so  of  malice  or  of  the  act  of  God.  459 

In  what  places  treasons  and  murders,  exa* 
mined  by  the  privy  council  shall  be  tried. 

569 
Of  trial  by  peers  {See  PEEas\  ch.  44 

Of  trial  by  battle  {See  Battlb),  .     cb.45 
iOftrialby  jury.  eh.  40 

!OI  trial  by  certificate  (<Spe  Gcfti^#jeATB). 
•       '  -•46» 

TUMftREf^ 
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TUMBREL. 

Whether  every  villhe  bound  by  prescription 
.  to  keep  a  TUMBREL.  113.  s.  5 

VACATION. 

By  the  habeas  corpus  act,  the  lord  chancellor, 
•  lord  keeper,  any  justice  of  either  l>ench,  or 

baron  of  the  exchequer,  may  grant  a  habeas 

corpus  in  Vacation«time.  14« 

And  this  writ  does  not  expire  with  the  Va- 
cation ;  but  the  prisoner  may  be  brought 

into  court  upon  it,  in  full  Term. 

144.  s.  &9.  note 
By  5  &  6  Will.  &  Mary,  C.  1 1.  a  writ  of  c«- 

iiorari  may  be  granted  in  Vacation-time, 

by  any  of  the  justices  of  the  king's  bench, 

to  remove  an  indictment  or  presentment 

from  any  general  quarter-sessions.  '     403 

VAGABONDS. 

Vagabonds  were  indictable  at  the  torn.    106 

VANQUISHMENT. 

See  Appeal.    Approver. 

VARIANCE. 

In  appeal,  if  the  declaration  lay  the  offence 

'  in  the  reign  of  a  present  kin^  where  the 
writ  supposed  it  to  have  been  in  the  reign 

'  of  a  former  king,  it  is  such  a  variance,  that 
it  ought  to  be  abated  by  the  court  ex  oJH- 

i  do,  958.  s.  98 

So  also  where  the  defendant  is  mis-named ; 
or  the  fact  not  set  forth  with  sufficient  cer- 
tainty; or  the  ofTenco  be  laid  in  a  differ- 
ent county ;  or,  &c.  &c.         ih,  s.  99.  101 

What  is  such  a  variance  between  the  certio- 
rari  and  the  return,  >RS  shall  prevent  the 
removal  of  the  record.  4 1 4,  4 1 5 

What  is  such  a  variance  between  the  original 
and  the  process  as  shall  cause  a  disconti- 
nuance. 118 

Where  a  variance  between  the  record  of  the 
former  acquittal  and  the  indictment  or  ap- 
peal to  which  it  is  pleaded,  may  be  help- 
ed. 516 

If  there  be  a  variance  between  the  record  on 
which  a  roan  is  convicted  or  attainted,  and 
his  charter  of  pardon;  yet  if  there  be  no 
reputnartcy  to  intend  that  the  same  person 
or  thing  are  meant  in  both,  it  may  be  sup- 

'  plied  by  proper  averments:  instances  giv- 
en. 551 

Where  the  time  proved  varies  from  that  laid 
in  the  indictment,  the  jury  may  find  the 
defendant  guilty  generally,  or  they  may 

'  find  him  guilty  specially  on  the  day  prov- 
ed. 451.  s.  180 

Where  a  certain  place  is  made  part  of  the 
-  description  of  the  fact  charged,  the  least 
variation  as  to  such  place  between  the  evi- 
dence and  the  indictment  is  fatal. 

614.  s.  181 

Where  one  is  indicted  for  writing  a  libel  se* 

*  amdum  tenorem  sequetUem,  or  for  forging  a 
deed  Sft4md  so  described,  any  the  least  va- 

•  mtion  between'  the  libel  recited  or  thei    ]n^\n  the  dwdUng^hmiset. 


deed  described,'  and  those  gWen  fn  eri* 
denoe,  is  fatal.  615.  s.  180 

A  variance  between  an  indictment  and  ap- 
peal of  death,  as  to  the  instrumental  cause* 
IS  no  way  material,  so  that  the  party  be* 
proved  to  have  died  by  the  same  kind  of 
death.  616.  s.  18t 

Whatever  variance  is  material  with  respect 
to  the  principal,  is  equally  so  with  respect 
to  the  accessary.  616 

Where  an  indictment  sets  forth  all  the  special 
matter  in  respect  whereof  the  law  implies 
malice,  a  variance  between  the  indictment 
aind  the  evidence  as  to  the  circumstances 
do  no  hurt,  so  that  the  substance  of  the 
matter  be  found.  616.  s.  183 

How  far  a  variance  in  the  recital  of  a  statute 
upon  which  an  indictment  is  founded  will 
be  fatal.    (See  Indiotmbmt.) 

VENDITIONI  EXPONAS. 

In  what  case  a  sheriff  may  be  authorised  by 
venditioni  exponas  to  sell  the  goods  after  the 
delivery  of  a  certiorari,  411 

VERDICT. 

A  jury  sworn  and  charged  in  a  capital  case 
cannot  be  discharged  till  they  have  given 
a  verdict;  quaere,  if  the  prisoner  consent 
{Sed  vide  Foster  99  to  39).  619-  s.  1 

In  all  capital  cases  the  jury  must  give  their 
verdict  openly  in  court;  they  cannot  give 
a  privy  verdict.  ■  619.  s.  2 

The  jury  may  give  a  special  verdict  in  an^ 
criminal  case,  whether  capital  or  not  capi- 
tal. 629-  s.  a 

In  murder,  on  not  guilty,  the  jury  are  not 
bound  to  enquire  whether  the  prisoner  be 
guilty  of  manslaughter.  620.  s.  4 

On  an  indictment  of  murder,  the  verdict  may 
find  generally  manslaughter  se  defetidendo^ 
or  per  infortunium  ;  but  it  must  also  say^ 
not  guilty  of  the  murder.  t%.. 

On  an  indictment  for  grand  larceny,  the  ver; 
diet  may  find  it  petty  larceny  only. 

ih,  s.  6 

On  an  indictment  for  robbery  and  putting  in 
fear,  the  jury  may  find  guilty  of  the  felony, 
not  guilty  of  the  robbery.  ihm 

So  on  the  8  Eliz.  c.  4.  the  jury  may  find,  guil- 
ty oi  stealing f  but  noi  privately,  ih» 

On'an  indictment  for  petty  treason,  the  ver- 
dict may  find  murder  or  manslaughter,  as 
the  case  may  be.  ih. 

In  burglary,  where  a  cepit  et  asportamt  is  also 
laid,  the  prisoner  may  be  acquitted  of  the 
burglary  and  found  guilty  of  i\\ejthny,  ih. 

But  he  cannot,  on  a  charge  so  laid>  be  acquit- 
ted of  the  felony,  and  found  guilty  of^the 
burglary;  because  such  a  verdict  acquits 
him  of  the  intention  to  commit  felony,  in 
which  the  crime  of  burglary  consists. 

ih,  670 

A  verdict  found  the  prisoner  "  guilty  of  steal- 
ing in  tlie  dwelling-house,  not  guilty  of  the 
burglary,**  and  it  was  held,  that  the  acquit*- 
tal  of  the  burglary  was  an  acquittal  of  steaV' 
-        *  -      "  ^        0«1.  (N) 

.   .        "Not 
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«'Not  i:iril«5of.i»mktiif,''  tot  '<|^ilty  of 
•tealing  in  the  dwelling-hotfte,*'  Is  «  i^ood 
verdict  in  burglary  to  oust  the  ofiender  of 
clergy  on  the  H  Ana.  631.  <N) 

Oo  the  10  and  11  Will.  3,  c.  23,  for  jMHrntiely 

stealing  to  the  Taiue  of  56.  in  a  snop»  the 

.  verdict  may  reduce  the  value  under  the 

sum  hi  id.  ik 

On  an  indictment  for  felony  ^0itenz//y,  if  it 
appearB  to  be  only  a  trespass,  yet  the  of- 
fender cannot,  on  such  indictment,  be  found 
guilty  ef  the  trespass.  Sed  qumre,  if  the  spe- 
cial circumstances  be  set  forth.  ih. 

On  a  special  verdict  for  felony,  judgment  may 
be  gtven  for  trespass.  ih. 

On  an  indictment  for  trespass,  if  the  fact  ap- 
pear to  have  been  felony,  the  prisoner  may j 
be  found  guilty  of  the  trespass  ;  for  it  is  in 
the  election  of  the  king. to  proceed  either 
for  the  trespass  or  the  felony.    Sed  quare. 

ih. 

A  Terdict  of  acquittal  on  the  corone^  Inauest 

'  ought  to  shew  what  other  persoii|  did  the 
fact  ib.  %.  7 

Where  two  only  are  found  i^ilty  of  a  riot,  or 
only  one  of  a  conspiracy,  they  haying  been 
indicted  with  o/Aerx,  judgment  shall  be  giv- 
en. 6«2.  s.  8.  &  (N) 

Six  were  indicted  for  a  riot;  two  died  before 
trial;  two  were  acquitted ; and  two  found 
guilty ;  and  judgment  was  given  on  this 
verdict,  6«2.  (N) 

On  an  indictment  against  several  for  an  of- 
fence  which  may  be  done  as  well  by  one  as 
by  more,  the  verdict  may  find  one  only 
guilty,  and  acquit  the  rest.  ih. 

So  whei^  defendants  are  jointly  charged, 

.  some  may  be  acquitted,  and  others  found 

gMilty.  ih. 

Unless  an  offence  consist  in  doing  some  entire 
thing*  the  defendant  may  be  found  guilty 
for  a  less  time  and  degree  than  is  lai^    io, 

'the  Cojurt  in  judging  of  a  special  rerdict  is 
confined  to  the  facts  found;  and  cannot 
supply  any  defect  by  implication,  &c. 

6123*  s.  91 


On  an  acquittal  Kgainst  qiaiitfert  evM^nce, 
the  Court  nyay,  beifore  the  verdict  is  record*. 
ed,but  not  after,  order  the  jury  to  recon- 
sider it.  6«S.  s.  1 1 

Instances  of  surety  for  the  good  behaviour  af- 
ter verdict  of  acquittal,  and  of  commitment 
for  contempt  of  court  during  trial.  iB, 

The  Court  cannot  set  aside  a  verdict  which 
acquits  a  defendant  of  a  prosecution  pro- 
perly criminal.  {B, 

A  verdict  which  convicts  a  prisoner  may  be 
set  aside,  as  against  evidence  or  the  direc* 
tion  of  the  juqge,  or  for  mis-trial.  i^. 

By  14  Geo.  S,  c.  %0,  prisoners  acquitted  shaU 
be  discharged  without  paying  any  fees. 

ib,  s.  15 

In  what  cases  a  person  may  be  tried  upon  a 
verdict'found  without  an  indictment.  (JSee 
Indictment). 

VERGE. 

Before  what  coroners  offences  within  tlie 
verge  are  indictable.  (iSe« Coroner).    76 

VI  ET  ARMIS. 

The  words  "  w  et  armi/*  are  not  necessary  in 
an  appeal  of  death*  ii52.  s  S 

By  37  Hen.  8,  c.  8.  the  words  f»  et  arnUt  are 
not  necessary  in  indictments.  339 

But  indictments  of  ires  past  ^  and  such  like, 
are  still  held  insufficient,  without  the  words 
VI  €t  armis.  333 

VIEW. 
i$0^  Coroner. 

VILL. 

Sw  Parmb  jlihd  Ward. 

Wherever  a  place  is  generally  alleged  la 
pleading,  the  law  will  mtend  it  tobe  a  vill, 
unless  it  be  mentioned  with  some  addition 
which  shews  the  contrary.  f  56 

VILLEIN. 


A  villein  cannot  have  an  appeal  of  larrcenj 

The  precision  with  which  a  special  verdict  ^,^8a''"st  his  lord.  j  ^1 

-    -    -     -  nj^l  The  plea  of  vtUenage,  and  the  general  issue. 


must  find  the  fact. 
Cf  the  spejpial  verdict  do  not  sufficiently  ascer- 
tain the  fact,  a  vefiire  facias  de  novo  shall  is- 
sue, £5.  (N)2 
A  special  verdict  cannot  be  amended  in  capi- 
.  tai  cases.    Sd  quttre,  if  there  are  notes  to 
(  am^nd  it  by.                   ^  ib, 
A  sp^ial  verdict  amended  in  forgery^  be- 
^ause  the  fault  was  committed  by  the  de- 
.  fendant.                                ^                 ib. 
V  the  imperfection  of  a  special  verdict  be 
such  as  that  judgment  cannot  be  given  on 
it,  it  is  bad.                                  ib.  (N).  2 
If  there  be  several  issues,  and  the  jury  only 
.  find  some  of  them,  yet  judgment  may  be 
given ;  for  in  a  general  verdict  upon  seve- 
ral counts,  if  any  one  of  them  is  good,  it  is 
sufficient  in  criminal  cases.                      ib. 
Words  repugnant,  in  a  verdict  which  would 
.  be  complete  without  them,  shall  be  rejected 
..af  •urplusage.                                  60$.i.  10 


not  to  be  pleaded  by  the  lora  at  the  same 
time.  trs 

VISNE. 

In  an  appeal,  the  fact  must  he  laid  in  some 
place  irom  whence  a  visne  may  come. 

2d5.s.M 
A  visne  may  com^  from  any  place  which  is 
of  «o  small  a  compass  that  all  who  live  in 
or  near  it  may  reasonably  be  presumed  to 
have  some  knowledge  of  the  persons  living 
in  it.,  iSi 

A  visne  may  come  not  only  from  a  town,  but 
from  a,  ward,  parish,  hamlet,  burgh,  ma- 
nor, castle,  or  even  from  a  forest  or  other 
]>lace  out  of  a  town.  S56 

A  visne  may  well  come  de  vicineto  civilafiet 
'    &c.  &c.  '  956 

No  visne  can  come  from  Londott,  or  iUtlTitds 
[  ^5Wj«x,  on  account  of  their  largeness.  $B. 
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A  msne  may  come  from  a  park*  256 

i^iore,  whether  a  visne  may  not  come  from  a 

heath  io  a  forest.  t^. 

No  visne  can  come  from  a  liberty.  ib, 

VOID. 

If  it  do  not  appear,  upon  the  face  of  an  in- 
dictment*  that  the  party  had  authority  to 
take  it,  it  is  void.  77 

USURY. 

An  indictment  on  the  statute  of  usury,  set- 
ting forth,  that  the  defendant  took  more 
than  five  in  the  hundred,  is  not  good  with- 
out shewing  in  particular  how  much. 

343 

He  who  hath  borrowed  money  upon  an  usu- 
rious contract  is  not  a  competent  witness 
to  prove  the  usury,  unless  he  hath  repaid 
the  money  borrowed.  607 

WAGER  OF  LAW. 

In  actions  grounded  on  an  act  of  a  court  of 
record,  the  defendant  shall  not  be  suffered 
to  wage  his  law.  97 

WAGES.      . 

Fbr  what  time  and  in  what  cases  an  approver 
Js  entitled  to  his  wages. 

285.  s.  19.  286.  s.  27 

WAIF. 

AWttaifs,  estrays,  goods  wrecked,  &c.  be- 
longing to  the  king,  may  be  inquired  of  at 
the  sheriff  V  torn.  106.  s.  57 

An  appellant's  title  to.  restitution  in  an  ap- 
peal  of  larceny,  shall  not  be  barred  by 
the  goods  being  seized  as  wai/s,  &c. 

8^1.8.54 

WALES. 

Whether  a  certiorari  Ue  to  the  courts  in  ff^aies. 

401 

In  what  manner  indictments  removed  fi-om 
If^aUs  are  to  be  proceeded  on.  i*. 

By  e6  Hen.  8,  c.  6.  justices  of  ffaol-delivery, 
and  of  the  peace,  m  the  counties  o( England 
where  the  king's  writ  runneth  next  adjoin- 
ing to  ^aies,  may  try,  &c.  petty  treasons, 
felonies,  murders,  accessaries,  &c.  done  and 
committed  in  ^aies,  304 

This  statute  is  not  repealed  by  54  and  35 
.  Hen.  8,  c.  26.  but  an  acquittalat the  grand 
sessions  is  a  good  bar  of  an  indictment  for 
the  same  crime  in  an  English  county. 

ib.  8.  42 

By  34  and  35  Hen.  8.  c  26.  the  transcripts  o( 

.  attaiod.er,  which  are  ordered  to  be  cmified 

to  justices  of  gaol-delivery,  &c.  shall  not 

extend  to  ff^ales,  474.  s.  17 

By  this  statute,  the  justices  of  the  grand  ses- 

■  sion  in  M^aie^  are  empowered  to  take  indict- 
ments for  the  offences  mentioned  in  26  Hen. 
6.  C.  6.  ^04 

WALK. 


See  Visne. 


TOL.  II. 


WARD. 
i$<pe  Parish. 

WARRANT. 

Warrants  issued  by  a  justice  ought  to  be  exe- 
cuted by  the  constable^  as  the  proper  offi- 
cer for  this  purpose.  98.  s.  35 

A  constable  is  indictable  for  refusing  to  exe- 
cute a  warrant  directed  to  him  by  a  justice. 

lb. 

Where  the  law  authorises  a  justice  to  direct 
a  warrant  to  a  private  person,  it  implicitly 
authorises  such  person  to  execute  it. 

121.  s.  81 

An  arrest  unlawfully  made  by  a  constable 
without  warrant  cannot  be  made  good  by 
a  warrant  taken  out  afterwards.      129.  s.  9 

After  an  escape,  the  party  cannot  be  again 
arrested  by  virtue  of  the  first  warrant ;  but 
if  he  surrender,  he  may  be  carried  to  the 
justice  under  it  t^. 

A  constable  cannot  justify  an  arrest  by, force . 
of  a  warrant  which  expressly  appears  on 
the  face  of  it  to  be  fpr  an  offence  of  which 
the  justice  had  no  jurisdiction.     ISO.  s.  10 

But  by  24  Geo.  2.  c.  44.  a  warrant  properly 
penned  (even  though  the  magistrate  who 
issues  it  should  exceed  his  jurisdiction;  will 
at  all  events  indemnify  the  officer  who  exe- 
cutes it  ministerially.  132.  noie 

And  the  constable  is  bound  to  execute  the 
justice's  warrant;  for  unless  the  contrary 
plainly  appear,  the  officer  ought  topre« 
sumethat  the  justice  hath  jurisdiction. 

130.  s.  10 

All  jg;eneral  warrants,  except  in  the  cases  spe- 
cially authorised  by  acts  of  parliament,  are 
declared  illegal.  The  question  of  general 
warrants  stated.  ib,  (N)  2 

A  justice  cannot  grant  a  blank  warrant;  and 
ajortiori  he  cannot  legally  mnt  a  gene- 
ral warrant  to  search  for  felons  or  stolen 
goods.  ih. 

The  person  to  whom  a  warrant  is  directed,  if 
it  be  within  the  jurisdiction  of  the  justice 
granting  it,  may  lawfully  execute  it. 

^^     .       .  181.8.11 

The  justice  alone  is  punishable  for  granting 
a  warrant  without  sufficient  grounds.   131. 

Practice  has  authorized  the  making  out  of 
warrants  on  the  suspicion  of  felony  before 
indictment  found,  which  practice  is  coun- 
tenanced by  the  sUtutes  of  Phil.  &  Mary. 

^  f  A. 

The  propriety  of  this  practice  examined,  ib. 

A  warrant  to  apprehend  allpersons  guilty  of 
a  crime  therein  specified  will  not  justify 
the  officer  who  acts  under  it.      - 132.  notis 

In  what  manner  an  officer  might  justify  an 
arrest  under  a  warrant  at  common  law.  ib. 

For  what  offences  a  warrant  may  be  granted. 

Whether  a  justice  can  justify  a  general  war- 
rant to  search  all  suspected  houses  for  sto- 
len goods.  134.  s.  17. 

A  warrant  to  seize  and  carry  away  papers 
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in  the  case  of  a  libel  is  illegal  and  void. 

133.  (N)  6 

,Upon  what  evidence  a  warrant  shall  be  grant- 
ed. 134. 

In  what  form  the  warrant  of  a  justice  of  the 
peace  must  be  made.  134. 

In  what  manner  such  warrant  is  to  be  exe- 
cuted.    {Set  Arrest.)  135. 

Whether  a  commitment  can  be  justified  with- 
out a  warrant  in  writing.  174.  s.  3 

In  cases  where  the  justice  hath  Jurisdiction, 
the  legality  of  his  warrant  will  never  de- 
pend on  the  truth  of  the  information  upon 
which  it  is  granted.  179*  W3iis 

What  conclusion  every  warraot  of  commit- 
ment must  contain.  180.  s»  18. 

The  want  of  form  in  a  warrant  will  not  ex- 
cuse the  officer  or  gaoler  for  suffering  the 
prisoner  to  escape.  197*  s.  24 

No  fine  or  amercement  by  the  sheriffs  torn 
can  be  distrained  for  witnout  a  special  war- 
rant 97.  8.  30. 

WASTE. 

At  common  law«  the  king,  upon  an  attainder 
of  felony,  had  a  right  utterly  to  waste  the 
lands  of  the  oiTeni&r.  638.  s.  8 

In  what  cases  the  king  is  intitled  to  the  year, 
day^and  waste.  t^. 

WATCH. 

By  stai,  WinAhesUTf  c.  4.  from  Ascension  to 
MichadnuU'da^f  every  city  shall  be  kept 
by  six  men  at  each  gate;  every  borough 
by  twelve  men ;  every  town  by  six  or  four 
men ;  who  shall  watoh  continually  every 
night,  from  sun-setting  to  sun-rising.    1S8. 

By  5.  Hen, 4.  c.  3.  watch  shall  be  kept  on  the 
sea-coast,  and  justices  of  the  peace  shall, 
by  their  commission,  have  authority  to  see 
the  statute  of  Winchester  performed  in  their 
behalf.  ib.  s.  3 

A  stranger  who  is  not  an  inhabitant  of  a  town 
cannot  be  compelled  to  keep  watch  in  it. 

ib,  8. 4 

Every  inhabitant  is  bound  to  keep  watch  in 
his  turn,  or  to  find  another  sufficient  per- 
son to  keep  it  for  him.  t^. 

An  inhabitant  is  indictable  for  refusing  to 
keep  watch.  t^. 

Quare,  whether  be  may  be  committed  by  the 
constable  till  he  consent  to  do  his  duty.  t^. 

By  stai.H^inchester,  Many  stranger  Ao  pass  by 
the  watch,  he  shall  be  arrested  till  the 
morning;  and  if  no  suspicion  be  found,  he 
shall  so  Quit;  but  if  suspicion  be  found,  he 
sh^U  be  delivered  to  the  sheriff.        ib,  s.5 

Persons  not  yielding  to  the  watch  may  be  ar- 
rested on  a  hue  and  cry.      «  128.  s.  5 

How  such  Hue  and  Cry  shall  be  made, 
and  the  watchmen  indemnified.  t5. 

WEIGHTS. 

Keeping  false  weights  or  measures  was  indict- 
able at  the  sheriff's  torn.  106.  s.  58 


WHITEHALf^ 


How  a  larceny  in  lodgings,  being  parcel  of 
tniitehatl',  must  be  laid  in  the  indictment, 
to  bring  the  offence  within  5  and  6  £dw. 
6.  c.  9.  or  39  Eliz.  c.  15.  495. 

WOMAN. 

Women  are  privilej^ed  from  doing  suit  and 
service  at  the  sheriffs  torn.  92.  s.  1 1. 

QjMpre,  if  a  woman  by  custom  may  serve  the 
office  of  coBstable'by  finding  a  deputy. 

99.  s.  37 

In  what  cases  a  woman  may  bring  an  appeal 
for  the  deathof  her  husband.  (iS^e  Appeal.) 

No  woman  can  be  an  approver ;  sed  qiuere. 

S8S.  s.  6 

Women  standing  mute  were  liable  to  pmumce 
as  well  as  men.  464.  s.  17 

By  3. and  4  Will,  and  Mar^t  c.d.  where  in 
any  felony  a  man  is  entitled  to  clergy,  a 
woman  shall  be  also  allowed  it,  and  liable 
to  similar  punishment.  472.  s.  8 

The  judgment  against  a  woman  in  all  cajies 
of  treason  was  to  be  drawn  to  the  place  of 
execution,  and  there  burnt:  but  now,  by 
SO  Geo.  3.  c.  48.  they  shaTl  be  hanged. 

626.  s.  6 

Whipping  women,  abolished  i  Geo.  4,  c.  57- 

631 

WOOLLEN. 

By  22  Car.  3.  c.  5.  stealing  woollen  manufac- 
tures from  the  rack  or  tenters  in  the  night- 
time is  excluded  from  clergy.  4B7 

But  Clergy  restored  by  Geo.  4.  ib* 

WRECK. 

By  It  Ann.  c.  18.  and  «6  Geo.  2.  c.  19.  plun- 

.  dering  goods  that  have  been  saved  from 

wreck  is  ousted  of  clergy.  489. 

WORKHOUSE. 
See  HousB  of  Correction. 

WRIT. 

Whether  commissions  of  oyer  and  terminer 
come  under  the  notion  of  the  word  writ. 

13 

In  what  cases  an  attachment  lies  for  not  exe- 
cuting a  writ,  or  for  doing  it  oppressively, 
or  not  executing  it  effectually,  or  for  mak- 
ing a  false  return.  en.  S^  s.  8  to  5 

Whether  process  without  xvrit  can  be  awarded 
into  a  different  county  from  that  wherein 
the  Court  sits.  ch.  27.  s.  1. 


YEOMAN. 

Yeoman  and  labourer  are  good  additions  of 
the  state  and  degree  of  a  man.    868.  s.  1 1 1 

But  if  a  gentleman  be  named  with  the  addi- 
tion o^ yeoman,  it  may  be  pleaded  in  abate- 
ment, ib. 
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